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PREFACE 


The  Encyclopedia  of  Forms  completes  the  encyclopaedic 
arrangement  of  the  law  as  originated  by  Mr.  James  Cockcroft, 
under  whose  supervision  the  development  of  the  scheme  has  been 
attended  by  unprecedented  success.  His  first  undertaking,  the 
American  and  English  Encyclopedia  of  Law,  which  covered  the 
field  of  substantive  law  and  evidence,  has  won  a  position  never 
before  occupied  by  a  work  upon  the  law  and  is  looked  upon  to-day 
as  authority  in  all  English-speaking  countries.  His  next  work,  the 
Encyclopasdia  of  Pleading  and  Practice,  is  rapidly  approaching  a 
distinction  equal  to  that  of  the  American  and  English  Encyclopaedia 
of  Law.  And  the  editors  of  his  latest  and  final  undertaking,  the 
Encyclopedia  of  Forms,  feel  assured  that  it  will  be  a  worthy 
companion  to  its  two  great  predecessors. 

The  purpose  of  this  work  is  to  supply,  in  a  convenient  and 
easily  accessible  arrangement,  a  complete  collection  of  the  forms 
which  are  necessary  to  the  lawyer  in  the  practice  of  his  profession. 

Many  books  of  forms  have  been  published,  but  heretofore  no 
attempt  has  been  made  to  give  to  the  profession  a  collection  so 
complete  and  accurate  that  the  lawyer  can,  at  a  moment's  notice, 
find  a  form  or  precedent  of  almost  any  conceivable  pleading  or 
paper  that  he  is  called  upon  to  draw. 

Investigation  will  show  that  the  corresponding  forms  under  the 
various  systems  of  pleading  and  practice  bear  such  intimate  relation 
one  to  the  other  as  to  make  it  obligatory  in  a  good  form  book  to 
treat  them  all  impartially.  The  forms  used  under  the  various  codes 
are  often  identical  in  substance ;  or,  if  not,  are  so  alike  in  principle 
and  mechanism  that  an  approved  precedent  or  adjudicated  form  in 
one  jurisdiction  is  of  incalculable  value  in  other  jurisdictions  where 
no  such  approval  or  adjudication  has  been  had. 

The  forms  given  may  be  divided  into  four  classes : 

1.  Statutory  forms,  or  such  as  have  been  prescribed  by  legisla- 
tive enactment. 

2.  Adjudicated  forms,  or  such  as  have  been  approved,  under  the 
crucial  test  of  judicial  investigation  and  criticism,  by  the  courts 
of  last  resort.     For  the  purpose  of  obtaining  these,  all  the  reports 
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have  been  searched,  page  by  page.  Of  these  adjudicated  forms, 
some  were  found  set  out  in  full,  while  others,  being  given  in  sub- 
stance only,  have  been  procured  in  the  shape  of  certified  copies 
from  the  original  files. 

3.  Common  law  and  chancery  precedents,  taken  from  the  English 
reports,  and  from  old  standard  English  works  such  as  Chitty, 
Daniell,  Saunders,  and  Wentworth. 

4.  Original  drafts,  by  adept  pleaders  skilled  in  the  particular 
branch  of  the  law  for  which  the  forms  have  been  prepared  ;  as  well  as 
original  drafts  by  the  editors,  many  of  which  have  been  submitted 
to  and  approved  by  eminent  practitioners. 

In  the  text  will  be  found  the  forms  and  precedents.  The  notes 
will  contain  full  and  thorough  citations  of  authority  in  support  of 
the  text,  citations  showing  where  similar  forms  and  precedents  may 
be  found,  forms  of  minor  importance,  notices  of  defects  in  dis- 
approved forms,  and  other  directory  and  explanatory  matter  con- 
sidered essential  to  the  proper  understanding  and  utility  of  the 
work. 

The  editors  take  this  opportunity  to  tender  their  acknowledg- 
ments to  Mr.  Howard  P.  Nash  of  the  editorial  staff;  his  services 
have  materially  enhanced  the  value  of  the  work  to  the  profession. 
Mr.  Henry  Ridgely,  Jr.,  of  the  Kent  County  bar,  prepared  forms 
for  use  in  the  state  of  Delaware  which  will  appear  in  their 
appropriate  places  in  the  several  titles. 

W.  H.  Michael. 
William  Mack. 
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1.  ABANDONMENT  OF  CHILDREN.  1. 

CROSS-REFERENCES. 

For  the  Criminal  Prosecution  for  the  Abandonment  of  Wife  and  Family,  see 

the  title   DESERTION  OF  WIFE. 
Formal  parts  of  Indictments,  generally,  see  the  title  INDICTMENT. 
Formal  parts  of  Informations,  generally,  see  the  title  INFORMA  TION. 
Formal  parts  of  Criminal   Complaints,  generally,  see  the  title   CRIMINAL 
COMPLAINT. 


I.  THE  INDICTMENT. 
1.  In  General. 

The  statutes  of  many  of  the  states  make  it  a  crime  for  any  one 
having  the  care  or  custody  of  a  child — in  most  cases  a  child  under 
a  certain  age — to  abandon  it,  or  to  desert  it,  or  to  leave  and  expose 
it   in   any  place   with    intent  wholly  to  abandon  it. 

a.  Against  the  Parent. 

(1)  For  the  Abandonment  of  One  Child. 

(a)    Generally. 

Form  No.  i .  i 

Supreme  Court,  County  of  Suffolk,  State  of  New  York. 
The  People  of  the  State  of  New   Tork  ) 
against  > 

yohn  (or  fane)  Doe.  ) 

fohn  (or  fane)  Doe  is  accused  by  the  grand  jury  of  the  county 
of  Suffolk,  state  of  New  York,  by  this  indictment,  of  the  crime  of 
deserting  a  child,  with  intent  wholly  to  abandon  it, 2  committed  as 
follows:  The  said  fohn  (or  fane)  Doe,  on  the  frst  day  of  fanu- 
ary,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-six,  at  the  town  of  Babylon,  county  and  state  aforesaid, 
did  then  and  there  unlawfully,  wilfully,  and  feloniously  3  desert 
and  leave*  in  a  certain  highway  5  there  *  one  David  (or  Martha) 

1.  In  framinp^  an  indictment  for  any  more  than  one  child,  instead  of  the 
state  having;  a  statute  making  the  words  "a  child,  with  intent  wholly  to 
abandonment  of  children  a  punishable  aliandon  it,"  substitute  this  clause: 
offense,  except  as  mentioned  in  I.,  2,  "two  (or  stating;  the  number,  as  the 
of  this  title,  the  body  of  the  indict-  case  may  be)  certain  children,  with  in- 
ment,  with  at  most  a  slight  verbal  tent  wholly  to  abandon  them." 
change  to  conform  to  the  language  of  8.  The  word  "feloniously"  to  be 
the  particular  statute,  is  the  same  as  in  used  only  when  the  offense  is  by  stat- 
the    corresponding     form,    found    in  ute  made  a  felony. 

Forms  Nos.   i  to  2r.     For  the  formal  4.   Use     the     words    "expose     and 

parts,   including  the    commencement  leave"  or  "  abandon,"  instead  of  the 

and  conclusion,  of   an   indictment  in  words  "  desert   and   leave,  "when  the 

any   particular   state    or  jurisdiction,  language  of  the  particular  statute  will 

consult  the  title  Indictment.  be  thereby  more  strictly  followed. 

2.  In  an  indictment  for  abandoning  6.  Here  may  be  designated  and  de- 

2  Volume  I. 


2.  ABANDONMENT  OF  CHILDREN.  3. 

Doe^  a  male  {or  female)  child,  then  under  the  age  of  six^  years,  to 
wit,  of  the  age  of  three  years,  f  of  which  said  child  the  said  yohn 
(or  Jane)  Doe  then  was  the  father  (or  mother)^  with  intent  then 
and  there  and  thereby  wholly  to  abandon  said  child  [contrary  to  the 
form,  force,  and  effect  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  state  of  Neiv 
Tork.]^  Daniel  Webster, 

District  Attorney  of  the  County  of  Suffolk. 

{b)   In  Connecticut. 

Form  No.  2. 

(Precedent  in  2  Rev.  Swift's  Dig.,  p.  827.) 

[To  the  Honorable  Superior  Court,  for  the  county  of  Litchfield,  in 
the  state  of  Connecticut,  now  in  session. 
The  grand  jurors,  within  and  for  said  county,  upon  their  oath 
present]  3  that  at  the  town  of  Salisbury,  in  the  county  of  Litchfield 
aforesaid,  Jane  Doe,  late  of  the  town  of  Salisbury,  in  the  county  of 
Litchfield  aforesaid,  being  the  mother  of  David  Doe,  a  child  under 
the  age  of  six  years,  to  wit,  of  the  age  of  one  year,  did  on  ihejirst 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  /z/we/y-s/*-,  wickedly  and  unlawfully  expose  her  said  child  in 
a  certain  outhouse  attacked  to  the  dwelling'  house  of  one  Richard  Hoe, 
of  said  town  of  Salisbury,  in  the  county  aforesaid,  with  the  intent 
wholly  to  abandon  said  child,  against  the  peace  and  contrary  to  the 
statute  in  such  case  made  and  provided.  [They  would  further  in- 
form this  honorable  court  that  the  said  Jane  Doe  is  still  at  large, 
and  pray  process  may  issue  against  the  said  Jane  Doe  that  she  may 
be  arrested  and  brought  before  the  court  to  answer  this  indictment 
and  be  dealt  with  according  to  law. 

A  true  bill:  Allen   Warden,  Foreman.] 

(c)   In   Illinois.^ 
Form  No.  3. 

Of  the  E'ebruary  Term,  of  the   Greene  Circuit 
State  of  Illinois,  )         Court. 
Greene  county.   [     '  In  the  year  of  our  Lord  eighteen  hundred  and 

ninety-six. 
The   grand  jurors,  chosen,    selected,  and  sworn   in   and   for  the 
county  of  Greene,  in  the  name  and  by  the  authority  of  the  people 

scribed  any  place  or   locality  within  3.  The  words  in  [  ],  and  the  words 

the    meaning    of    the    statute    under  in  italics,  are  not  found  in  the  prece- 

which  the  indictment  is  drawn.  dent,  and  are  supplied  merely  to  make 

1.  This  age  depends  upon  the  pro-  the  form  complete  and  render  it  more 
visions  of  the  particular  statute.  intelligible  to  the  pleader. 

2.  This  clause  is  not  necessary  in  an  4.  The  111.  Act,  1887  (Starr  &  Curt, 
indictment  in  New  York  (Laws  of  Supp.,  c.  38,  div.  i,  ^  i),  makes  it 
1895,  vol.  I,  p.  692),  but  is  the  proper  a  felony  to  abandon  a  child  under  the 
conclusion,  and  it  is  safe  to  add  it.  age  of  one  year. 
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4.  ABANDONMENT  OF  CHILDREN.  6. 

of  the  state  of  Illinois,  upon  their  oath  present  that  yohn  (or  Jane) 
Doe,  on  thejirst  day  of  yanuary,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-six,  at  the  city  of  Carrol/ion,  in  said 
county,  then  and  there  did  unlawfully  and  feloniously  abandon  one 
David  (or  Martha)  Doe,  a  male  {or  female)  child,  then  under  the 
age  of  one  year,  to  wit,  of  the  age  of  three  months,*  of  which  said 
child  the  said  yohn  (or  yane)  Doe  was  then  the  father  (or  mother), 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  same  people  of  the  state  of 
Illinois.  Daniel  Webster,  State's  Attorney. 

{d)   In    Kansas."^ 
Form  No.  4. 

The  State^^of^  Kansas  )   j^  ^j^^  Leavenworth  District  Court,  Eebru- 

e^  7.     /^^^"^    \    r»       C  ary  Term,  \?>96. 

yohn  (or  yane)  Doe.  )  -^  ' 

The  grand  jurors  for  the  state  of  Kansas  in  and  for  the  county  of 
Leavenworth,  duly  impaneled,  sworn,  and  charged  to  inquire  within 
and  for  the  county  of  Leavenworth,  in  the  name  and  by  the  author- 
ity of  the  state  of  Kansas,  upon  their  solemn  oaths,  do  present  that 
yohn  (or  yane)  Doe,  late  of  the  county  of  Leavenworth  aforesaid, 
on  thejirst  day  of  yanuary,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six,  at  the  county  of  Leavenworth  afore- 
said, then  and  there  did  unlawfully  and  feloniously  expose  and 
leave  in  a  certain  highway  there  *  one  David  (or  Martha)  Doe, 
a  male  (or  female)  child,  of  which  said  child  the  said  yohn  (or 
yane)  Doe  then  was  the  father  (or  mother),  with  the  intent  then  and 
there  and  thereby  wholly  to  abandon  said  child,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Kansas. 

Daniel  Webster,  District  Attorney. 

{e)  In  Kentucky.^ 
Form  No.  5. 

The  Commonwealth  of  Kentucky  ) 

against  v  Bourbon  Circuit  Court. 

yohn   (or  yane)   Doe.  ) 

The  grand  jury  of  Bourbon  county,  in  the  name  and  by  the 
authority  of   the  commonwealth  of  Kentucky,  accuse     yohn    (or 

1.  It  is  a  felony  under  the  Kansas  for  a  parent  or  other  person  having 
statute  (1  Gen.  Stat.  1889,  §  2169)  the  care  or  custody  for  nurture  or  ed- 
to  expose  any  child  in  any  place  with  ucation  of  a  child  under  six  years  of 
intent  wholly  to  abandon  it — the  stat-  age,  to  wilfully  desert  it  in  a  manner 
ute  being  silent  as  to  the  age  of  showing  a  reckless  disregard  for  life 
child.  or  health,  and  with  the  intention  of 

2.  It  is  an  indictable  offense  in  wholly  abandoning  it.  Compare 
Kentucky  (Ky.    Stat.    1895,    k    329),  Forms  Nos.  36  and  37. 
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6.  ABANDONMENT  OF  CHILDREN.  6. 

yane)  Doe  of  the  crime  of  wilfully  deserting  a  child,  under  six 
years  of  age,  committed  as  follows,  viz.  :  the  said  yohn  (or  yane) 
Doe,  on  the  Jirst  day  of  yanuary,  A.  D.  i2>96,  in  the  county  afore- 
said, then  and  there  did  unlawfully,  wilfully,  and  feloniously  desert 
in  a  manner  showing  a  reckless  disregard  for  life  (or  health),  (or 
life  and  health)  one  David  (or  Martha)  Doe,  a  male  (or  female) 
child,  then  under  the  age  of  six  years,  to  wit,  of  the  age  of  one 
year,  of  which  said  child  the  said  yohn  (or  yane)  Doe  then*  was 
the  father  (or  mother),  with  the  intention  then  and  there  and  there- 
by wholly  to  abandon  the  said  child,  against  the  peace  and  dignity 
of  the  commonwealth  of  Kentucky. 

[f)   In  Massachusetts  ^■ 

Form  No.  6. 

Commonwealth  of  Massachusetts,  \  At    the    Superior     Court, 

County  of  Hampshire.  S      '         begun      and    holden    at 

Northampton,  within  and  for  the  county  of  Hampshire,  on  the 
second  Monday  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six. 

The  jurors  for  said  commonwealth  on  their  oath  present,  that 
yohn  (or  yane)  Doe,  late  of  Northampton,  in  the  county  of  Hamp- 
shire, on  the  jirst  day  of  yanuary,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-six,  at  Northampton  aforesaid, 
in  the  county  of  Hampshire  aforesaid,  then  and  there  being  in  a 
certain  outhouse,  attached  to  the  dwelling  house  of  one  Richard 
Roe,  of  Northampton  aforesaid,  in  the  county  of  Hampshire  afore- 
said, then  and  there  did  unlawfully,  knowingly,  and  wilfully 
abandon  one  David  (or  Martha)  Doe,  a  male  {or  female)  child,  less 
than  two  years  old,  to  wit,  of  the  age  of  one  year  and  three  months, 
of  which  said  child  the  said  yohn  (or  yane)  Doe,  then  was  the  father 
(or  mother),  against  the  peace  of  said  commonwealth,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

Daniel   Webster,   District  Attorney. 

1.  Section  r,  chapter 270,  Mass.  Laws  have  exposed,  helpless  and  alone,  in  a 

1882,  provides  for  the  punishment  of  street   in   said  city  of  Boston,  called 

any  parent   of  a  child  less  than  two  Howard     street,    in     the     nighttime, 

years  old  who  shall  abandon  it  within  without   the  care  of  any  person,  and 

or  without  any  building  in  the  com-  without  sufficient,  proper,  or  necessary 

monwealth.  clothing,  shelter,  or  protection  against 

Indictment  Valid  as  Charging  an  Ab-  the  weather  and  the  cold,  for  the  space 

saiilt,  bnt  Mot  an  Abandonment  mider  the  of  six  hours,"  was  considered   suffi- 

Statute. — In  Com.  v.  Stoddard,  9  Allen  cient  as  charging  an  assault  but  not  as 

(Mass.)  280,  an  indictment   charging  charging  a  criminal  exposure  or  neg- 

that  Thais  Stoddard,  on  a  certain  day,  lect,  as  it  did  not  state  that  the  child 

at  Boston,  "with   force  and  arms  in  was  of  tender  years,  or  unable  to  care 

and  upon  a  female  infant  child,  whose  for  itself;  nor  that  it  was  the  daugh- 

name  is  to  the  jurors  unknown,  an  as-  ter   of  the  defendant,  her  ward,  her 

sault  did  make,  and  her,  the  said  fe-  servant,  or  her  apprentice,  or  in  her 

male  infant  child,  then  and  there  did  care  or  keeping;   nor  that  the  child 

wilfully  and  maliciously  expose   and  was  injured. 
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i^g)  In  New  Hampshire.'^ 

Form  No.  7. 

State  of  New  Hampshire,  )  At  the  Supreme  Court  holden  at 

County  of  Merrimac.  )      '  Concord    within    and     for    the 

county  of  J/(?rr/wac  aforesaid,  on  the  Jirst  Monday  oi  February^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six. 

The  grand  jurors  of  the  state  of  New  Hampshire  upon  their  oath 
present  that  yohn  (or  Jane)  Doe,  late  of  the  county  of  Merrimac 
aforesaid,  on  the  Jirst  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-six,  at  the  township  of  Franklin 
in  the  county  of  Merritnac  aforesaid,  then  and  there  did  unlaw- 
fully, knowingly,  wilfully  [feloniously^)  and  cruelly  abandon  one 
David  (or  Martha)  Doe,  a  male  {or  female)  minor  child,  then  un- 
der the  age  of  fourteen  years,  to  wit,  of  the  age  of  twelve  years,  of 
which  said  child  the  said  yohn  (or  Jane)  Doe  then*  was  the  father 
(or  77iother),  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state. 

Daniel  Webster,  Solicitor  for  Merrimac  County. 

{h)   In  Ohio.^ 
Form  No.  8. 

State  of  Ohio,  )  In  the  Court  of  Common  Pleas  of  Allen  county. 
County  of  Allen.  \  '  Ohio,  for  the  February  Term,  A.  D.  id>96. 
The  jurors  of  the  grand  jury  of  the  state  of  Ohio,  within  and  for 
the  body  of  the  county  of  Allen,  impaneled,  sworn,  and  charged  to 
inquire  of  the  crimes  and  offenses  committed  within  said  county  of 
Allen,  in  the  name  and  by  the  authority  of  the  state  of  Ohio,  on 
their  oaths  do  find  and  present  that  John  (or  Jane)  Doe,  late  of 
the  said  county,  on  the  Jirst  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-six,  with  force  and 
arms  at  the  township  of  Franklin,  in  the  county  of  Allen  afore- 
said, and  state  of  Ohio,  then  and  there  did  unlawfully,  knowingly, 
and  wilfully  abandonf  one  David  (or  Martha)  Doe,  a  male  (or 
female)  child,  then  under  the  age  of  sixteen  years,  to  wit,  of  the  age 
of  ten  years,  of  which  said  child  the  said  John  (or  Jane)  Doe, 
then*  was  the  father  (or  mother),  contrary  to  the  form  of  the 
statute  in  such  case  made  and.  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Ohio. 

Daniel   Webster,   Prosecuting  Attorney. 

1.  A  parent  or  other  person  having  ously"  in  the  charging  part  of  an 
the   custody  of   a  minor  child  under     indictment. 

fourteen   years   of   age,   who    cruelly  3.  Rev.    Stat,    of    Ohio,    4    6984a, 

abandons  it,  is   punishable  under  the  makes  a  parent  or  guardian  of  a  child 

provision  of  N.  II.  Pub.  Stat.,c.  265,  §  i.  under  sixteen  years  of  age,  who  shall 

2.  See  State  v.  Felch,  58  N.  H.  i,  wilfully  abandon  it,  guilty  of  a  misde- 
as   to   the   use  of   the  word    "feloni-  meanor. 
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(/')  At  Common  Laiv. 

Form  No.  9. 

(Precedent  in  4  Wentw.  PI.  45.) 
Rex  ) 

against  >  Surry,  to  wit. 

Mary  Taylor.  ) 

The  jurors  for  our  lord  the  king,  upon  their  oath  present,  that 
Mary  Taylor,  otherwise  Tayler,  late  of  the  parish  of  Wimbledon, 
in  the  said  county  of  Surry,  wife  of  John  Taylor,  otherwise  Tayler, 
on  the  twenty-first  day  of  March,  in  the  twenty-second  year  of  the 
reign  of  our  present  sovereign  lord  George  the  Third,  by  the  grace 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  King, 
defender  of  the  faith,  being  big  with  a  certain  infant  male  child,  by  the 
providence  of  God,  and  solely,  and  secretly  brought  forth  the  said 
infant  male  child  alive,  from  the  body  of  her,  the  said  Mary  Taylor, 
otherwise  Tayler,  and  that  the  said  Mary  Taylor,  not  having  the  fear 
of  God  before  her  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  and  as  soon  as  the  said  infant  male  child  was  born,  with 
force  and  arms,  at  the  parish  of  Wimbledon  aforesaid,  in  the  county 
aforesaid,  in  and  upon  the  said  infant  male  child,  then  and  there 
being  alive,  and  then  and  there  being  in  the  peace  of  God,  and  of 
our  said  lord  the  king,  feloniously,  voluntarily,  and  of  her  malice 
aforethought,  did  make  an  assault,  and  that  the  said  Mary,  the  said 
infant  male  child  last  aforesaid  so  being  alive,  did  then  and  there 
take  and  carry  to  a  certain  shed,  part  of  a  certain  building 
called  the  workhouse,  in  the  parish  aforesaid,  and  the  same  infant 
male  child  last  aforesaid  so  being  alive,  did  then  and  there  in  the 
said  shed,  feloniously,  voluntarily,  and  of  her  malice  aforethought, 
hide,  secrete,  and  conceal,  and  the  same  infant  male  child  last  as 
aforesaid,  so  being  alive,  and  so  being  hidden,  secreted,  and  con- 
cealed, she  the  said  Mary  did  then  and  there  feloniously,  volunta- 
rily, and  of  her  malice  aforethought,  leave  and  desert,  and  to  nourish, 
sustain,  and  provide  for  the  same  infant  male  child  last  afore- 
said, so  being  alive,  she  the  said  Mary  did  then  and  there  wholly 
neglect  and  refuse,  by  reason  of  which,  and  hiding,  secreting,  and 
concealing  the  same  infant  male  child  last  aforesaid  in  manner  afore- 
said by  the  said  Mary,  and  of  the  said  refusal  and  neglect  of  the  said 
Mary  to  nourish,  sustain,  or  provide  for  the  said  infant  male  child 
last  aforesaid,  so  being  alive,  the  said  infant  male  child  last  aforesaid 
then  and  therein  instantly  died  ;  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  say  that  the  said  Mary,  on  the  same  day  and  year  last 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  said  in- 
fant male  child  last  aforesaid,  in  manner  and  form  aforesaid,  feloni- 
ously, voluntarily, and  of  her  malice  aforethought,killed  and  murdered, 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. ^ 

1.  Ashhurst,  before  whoni  the  de-  Surry,  at  the  summer  assizes  of  1782, 
fendant   was    tried    at    Kingston,   in     approved    this   indictment.     The   de- 
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Form  No.  lO. 

(Precedent  in  Reg.  v.  Walters,  i  C.  &  M.  164,  41  E.  C.  L.  94.) 

{Eirst  Count,  omitting-  the  formal  commencement,  charged  that 
the  prisoner)"^  "on  the  thirteenth  "day  of  April,  1841,  at  Ledbury, 
being  big  with  a  female  child,  the  said  female  child  alone  and 
secretly  did  bring  forth  alive;  and  that  she,  in  and  upon  the  said 
female  child  being  so  alive,  and  not  named,  feloniously,  wilfully, 
and  of  her  malice  aforethought,  did  make  an  assault;  and  that  she, 
in  a  certain  Queen's  highway  and  open  place,  there  feloniously, 
wilfully,  and  of  her  malice  aforethought,  did  wilfully  leave,  aban- 
don, and  expose  the  said  child,  naked  and  without  protection,  to  the 
cold  and  inclemency  of  the  weather;  and  that  she,  on  [the  thirteenth 
day  of  April,  1841  ]  ,^  at  [Ledbury  aforesaid]  ,1  after  the  child  was  born, 
feloniously  [wilfully,  and  of  her  malice  aforethought], ^  did  neglect, 
omit,  and  refuse  to  tie,  fasten,  and  secure  the  navel-string  of  the 
body  of  the  said  child,  and  to  administer  to  the  said  child  such  food 
as  was  sufficient  and  necessary  for  the  support  and  maintenance  of 
the  child.  By  means  of  which  exposure,  and  also  of  omitting  to  tie 
the  navel-string,  and  to  give  sufficient  food,  the  child  died."  [And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
Ann  Walters,  the  said  last-mentioned  female  child,  in  manner  and 
form  last  aforesaid,  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, did  kill  and  murder,  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.]! 

{^Second  Count. — Similar  to  the  first  count,  but  omitting  that  part 
of  it  which  related  to  the  omission  to  tie  the  navel-string.) 

{^Third  Count. — )"And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Ann  Walters  afterwards, 
to  wit,  on  the  same  day,  and  in  the  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon 
a  certain  female  child,  then  and  there  born  of  the  body  of  the  said 
Ann  Walters,  whose  name  is  to  the  jurors  aforesaid  unknown, 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did  make 
an  assault.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  it  was  the  duty  of  the  said  Ann  Walters,  then 
and  there,  to  provide  proper  and  sufficient  clothes,  covering,  and 
protection  for  the  body  of  the  said  last-mentioned  female  child,  the 
said  last-mentioned  female  child  being  then  and  there  unable  to  pro- 
vide for  and  take  care  of  herself;  and  that  the  said  Ann  Walters  then 
and  there,  contrary  to  her  duty  in  that  behalf,  feloniously,  wilfully, 
and  of  her  malice  aforethought,  with  both  her  hands  did  put  and 
place  the  said  last-mentioned  female  child  in  a  certain  common  and 
public  highway  and  open  place  there,  and  then  and  there  did  feloni- 
ously, wilfully,  and  of  her  malice  aforethought,  desert  and  leave 

fendant  was  acquitted  for  want  of  evi-  intelligible.      The  commencement    of 

dence.     4  Wentw.  PI.  45.  this  indictment  would  be  like  the  com- 

1.  Words  in  [    ]  and  in   italics  are  mencement  of  the  indictment  set  out 

supplied  to  render  the  precedent  more  in  Form  No.  9,  supra. 
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the  said  last-mentioned  female  child  there  exposed  to  the  inclemency 
of  the  weather,  without  sufficient  clothes,  covering,  shelter,  and 
protection  for  the  body  of  the  said  last-mentioned  female  child. 
By  means  of  which  said  several  premises  in  this  count  mentioned, 
the  said  last-mentioned  female  child  became  and  was  mortally  sick, 
weak,  and  disordered  in  her  body;  of  which  said  mortal  sickness, 
weakness,  and  disorder  aforesaid,  the  said  last-mentioned  female 
child,  on  and  from  the  thirteenth  day  of  April,  in  the  year  afore- 
said, until  the  fourteenth  day  of  the  same  month,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  languish,  and  languishing 
did  live,  and  then  and  there,  to  wit,  on  the  said  fourteenth  day  of 
April,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  die.  And  so  the  jurors  aforesaid"  {^continuing  and 
concluding  as  in  first  county  supra). 

{Fourth  Count. — )"And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Ann  Walters  afterwards,  to  wit, 
on  the  day  and  year  first  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  being  big  with  a  certain  female  child,  the  same  female  child 
alone  and  secretly  from  her  body  did  then  and  there  bring  forth  alive. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  it  then  and  there  became  and  was  the  duty  of  the  said  Ann 
Walters,  as  the  mother  of  the  said  child,  <(  to  fasten,  tie,  and  secure 
the  navel-string  of  the  body  of  the  same  child,  and  to  provide  and 
procure  such  clothing,  covering,  and  shelter  for  the  body  of  the  same 
child,  as  were  then  and  there  necessary  and  sufficient  to  protect  and 
defend  the  same  child  from  the  cold  and  inclemency  of  the  weather, 
and  also  to  procure  for,  and  give,  and  administer  to  the  same  child 
such  milk  and  food  as  was  then  and  there  necessary  and  sufficient 
for  the  support  and  maintenance  of  the  said  child  )> .  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  Ann  Walters,  not  regarding  her  duty  in  that  behalf,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the 
day  and  year  first  aforesaid,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  and  upon  the  same  child  not 
named,  in  the  peace  of  God  and  our  said  lady  the  Queen,  then 
and  there  being,  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, did  make  an  assault;  and  that  the  said  Ann  Walters,  the 
same  child  into  both  her  hands,  feloniously,  wilfully,  and  of  her 
malice  aforethought,  did  then  and  there  take,  and  that  the  said 
Ann  Walters,  the  same  child,  feloniously,  wilfully,  and  of  her 
malice  aforethought,  with  both  her  hands,  did  then  and  there  put 
and  place  in  a  certain  road  there  situate,  and  the  same  child  in  the 
said  road,  then  and  there,  feloniously,  wilfully,  and  of  her  malice 
aforethought,  did  expose,  leave,  and  abandon,  naked  and  without 
any  clothing,  covering,  or  shelter  whatever  to  protect  the  body  of 
the  same  child  from  the  cold  and  inclemency  of  the  weather.  \  And 
that  the  said  Ann  Walters  did  then  and  there  feloniously,  wilfully, 
and  of  her  malice  aforethought,  wholly  neglect,  omit,  and  refuse  to  tie, 
fasten,  or  in  any  way  secure,  the  navel-string  of  the  body  of  the 
same  child;  and  that  the  said  Ann  Walters  did  then  and  there  feloni- 
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ously,  wilfully,  and  of  her  malice  aforethought,  wholly  neglect, 
omit,  and  refuse  to  provide  and  procure  any  clothing,  covering,  or 
shelter  whatsoever  for  the  same  child,  and  that  the  said  Ann  Walters 
did  then  and  there  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, wholly  neglect,  omit,  and  refuse  to  procure  for,  or  to  give,  or 
administer  to  the  same  child  any  milk  or  other  food  whatsoever;  by 
means  of  which  said  last-mentioned  exposure,  leaving,  and  aban- 
donment of  the  same  child,  and  also  by  the  omitting  and  refusing 
to  tie,  fasten,  and  secure  the  navel-string  of  the  same  child  as  afore- 
said, and  to  provide  and  procure  clothing,  covering,  and  shelter  for 
the  body  of  the  same  child  as  last  aforesaid,  and  to  procure  for,  and 
give,  and  administer  to  the  same  child  milk  and  food  as  last  afore- 
said,! the  same  child,  from  the  time  of  its  birth  aforesaid,  on  the  day 
and  year  first  aforesaid,  until  the  fourteenth  day  of  the  same  month, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  did  languish,  and 
languishing  did  live,  on  which  said  fourteenth  day  of  April,  in  the 
year  aforesaid,  the  same  child,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  of  such  leaving,  abandonment,  and  exposure,  and  of  such 
wilful  omission,  neglect,  and  refusal  as  in  this  count  mentioned, 
did  then  and  there  die.  And  so  the  jurors  aforesaid"  {continuing 
and  concluding  as  in  jirst  count,  supra)  . 

{Fifth  Count. — Exactly  similar  to  the  fourth,  but  instead  of  the 
fart  between  <^  )>  inserting  the  following:)  "to  protect  and  de- 
fend the  same  child  from  the  cold  and  inclemency  of  the  weather, 
and  to  provide  and  procure  such  clothing,  covering,  and  shelter  for 
the  body  of  the  said  child  as  was  then  and  there  necessary  and 
sufficient  to  protect  and  defend  the  same  child  from  the  cold  and 
inclemency  of  the  weather."*  {And  instead  of  the  allegation  be- 
tween \  f,  inserting  the  following:)  "And  that  the  said  Ann 
Walters  did  then  and  there,  feloniously,  wilfully,  and  of  her  malice 
aforethought,  wholly  neglect,  omit,  and  refuse  to  protect  and  de- 
fend the  same  child  from  the  cold  and  inclemency  of  the  weather, 
or  to  provide  or  procure  any  clothing,  covering,  or  shelter  whatso- 
ever for  the  same  child,  *  *  by  means  of  which  said  last-mentioned 
exposure,  leaving,  and  abandonment  of  the  same  child,  and  also 
neglecting,  omitting,  and  refusing  to  protect  and  defend  the  same 
child  from  the  cold  and  inclemency  of  the  weather,  and  to  provide 
and  procure  clothing,  covering,  and  shelter  for  the  body  of  the  same 
child,  as  in  this  count  mentioned."  *  *  * 

{Sixth  Count. — Exactly  similar  to  the  fifth  count,  except  that,  in 
stating  the  duty  of  the  prisoner,  the  following  words  were  added  at 
M<j*:)"And  also  to  procure  for,  and  give,  and  administer  to  the 
same  child  such  milk  and  food  as  was  then  and  there  necessary  and 
sufficient  for  the  support  and  maintenance  of  the  same  child." 
{And  in  stating  the  cause  of  the  death,  the  following  allegation  was 
inserted  at  the  *  *  :)  "And  that  the  said  Ann  Walters  did  then 
and  there  feloniously,  wilfully,  and  of  her  malice  aforethought, 
wholly  neglect,  omit,  and  refuse  to  procure  for,  give,  or  administer 
to  the  same  child  any  milk  or  other  food  whatsoever."  {And  at 
the*  *  *  the  following  was  inserted.)      "And  to  procure  for,  and 
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to  give,  and  administer  to  the  same  child    milk    and   food  as  last 
aforesaid." 

(2)  For  the  Abandonment  of  Two  or  More  Children. i 

Form  No.  1 1 . 

(  Commencing  as  in  Form  No.  1,  and  continuing  down  to  *)  two 
certain  children,  to  wit,  one  David  (or  Martha)  Doe,  a  male  (or 
female)  child  then  under  the  age  of  six  years,  to  wit,  of  the  age  of 
three  years,  and  one  Daniel  (or  Dora)  Doe,  a  male  (or  female) 
child  then  under  the  age  of  six  years,  to  wit,  of  the  age  of  ten 
months,'^  of  which  said  children  the  said  yoh7i  (or  fane)  Doe  then 
was  the  {continuing  and  concluding  as  in  Form  No.  1) . 

b.  Against  One  Other  than  the  Parent. 

(1)  The  Guardian. 3 

Form  No.  i  2. 

(  Commencing  as  in  Form  No.  3,  and  continuing  down  to  *)  of 
which  said  child  the  said  John  (or  fane)  Doe  was  then  the  guard- 
ian {continuing  and  concluding  as  in  Form  No.  3). 

Form  No.   13. 

(  Commencing  as  in  Form  No.  8,  and  continuing  down  to  *)  was 
the  guardian  {continuing  and  concluding  as  in  Form  No.  8). 

(2)    One  Having  the  Care,  Custody,  or  Control  of  Child. 

{a)    Generally.^ 

Form  No.  14. 

(  Commencing  as  in  Form  No.  1,  and  continuing  down  to  \)  which 
said  child  (or  children)  had  been  confided  to  said  John  (or  Jane) 

1.  Only  one  form  for  an  indictment  Starr  &  Curt.  Ann.  Stat.,  c.  38,  div. 
charging  the  abandonment  of  more  i,  §  i;  Ohio  Rev.  Stat.,  §  6984^. 
than  one  child  is  given.  By  using  4.  At  Common  Law — Indictment  must 
this  as  a  pattern,  with  the  aid  of  Forms  Charge  111  Usage  of  or  Damage  to  Child. 
Nos.  1-9,  and  making  slight  changes  — The  second  count  of  an  indictment, 
in  the  phraseology,  an  indictment  may  omitting  the  merely  formal  parts, 
be  framed  to  conform  to  any  jurisdic-  charging  that  the  defendant  "  being 
tion.  an  evil  disposed  person,  and  intending 

2.  In  like  manner,  supply  neces-  to  injure  and  aggrieve  the  inhabitants 
sary  clauses  for  other  children  when  of  the  parish  of  Barking,  in  the  county 
it  is  desired  to  frame  an  indictment  of  Essex,  and  imjustly  to  burden  the 
for  an  abandonment  of  more  than  said  parish  with  the  charge  and  main- 
two,  tenance   of  a  certain  female  child  of 

3.  Under  the  Illinois  and  Ohio  stat-  very  tender  age,  to  wit,  of  the  age 
utes,  a  guardian  is  indictable  and  pun-  of  one  month,  whose  name  to  the  ju- 
ishable,  in  like  manner  as  a  parent,  for  rors  aforesaid  is  unknown,  which  she, 
the  abandonment  of  children,     Supp.  the  said  Eliza  Cooper,  had  in  her  care 
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Doc,  and  of  which  said  child  (or  children)  the  said  John  (or  yane) 
Doe  then  had  the  care  {or  custody),  (or  care  and  custody),  with 
intent  {continuing  and  concluding  as  in  Form  No.  1). 

OR 

conforming  to  the  language  of  certain  statutes  : 

Form  No.  15. 

{Commencing  as  in  Form  No.  1,  and  continuing  down  to  \) 
which  said  child  had  been  confided  to  the  said  yohn  (or  Jane)  Doe 
for  nurture  (or  education).,  (or  nurture  and  education).,  and  of 
which  said  child  the  said  John  (or  yane)  Doe  then  had  the  care 
(or  custody),  (or  care  and  custody) ,  with  the  intent  {continuing  and 
concluding  as  in  Form  No.  1) . 

{b)   In   Illinois."^ 
Form  No.  16. 

(  Commencing  as  in  Form  No.  3,  and  continuing  down  to  *)  of 
which  said  child  the  said  yohn  (or  yane)  Doe  then  had  legal  con- 
trol {or  custody),  {or  control  and  custody) ,  {continuing and  conclud- 
ing as  in  Form  No.  3) . 

{c)   In  Kansas.^ 

Form  No.  i  7. 

(  Commencing  as  in  Form  No.  4,  and  continuing  down  to  *)  one 
David  (or  Martha)  Doe,  z.  male  {or  female)  child,  which  said 
child  had  been  confided  to  the  said  yohn  (or  yane) Doe,  and  of  which 
said  child  the  said  yohn  (or  yane)  Doe  then  had  the  care  (or 
custody),  (or  care  and  custody),  {continuing  and  concluding  as  in 
Form  No.  4). 

{d)   In  Kentucky.^ 

Form  No.  18. 

(  Commencing  as  in  Form  No.  5,  and  continuing  down  to  *)  had 
the  care  (or  custody),  (or  care  and  custody),  for  nurture  (or  educa- 

and  custody,  afterwards,  to  wit,  on,  contrary  to  her  duty  in  that  behalf, 
etc.,  with  force  and  arms  unlawfully  the  said  child  being  of  such  tender 
and  injuriously  did  take,  carry,  and  age  as  aforesaid  and  unable  to  take 
convey  the  said  female  child  which  care  of  herself,  against  the  peace," 
she  so  had  in  her  care  and  cus-  etc.,  was  held  bad,  as  not  charg- 
tody,  into  the  said  parish  of  Barking,  ing  any  criminal  offense  in  that  it 
in  the  county  of  Essex,  and  within  the  charged  no  ill  usage  of  the  child  or 
jurisdiction  of  the  said  court,  and  then  that  it  had  received  any  damage  or 
and  there  in  a  certain  open  and  public  injury  or  was  likely  so  to  have  re- 
place and  common  Queen's  highway  ceived  any.  Reg.  v.  Cooper,  2  C.  & 
there,  called  Barley  Lane,  to  wit,  K.  876,  61" E,  C.  L.  876. 
about  the  hour  of  eight  in  the  even-  1.  Supp.  Starr  &  Curt.,  c.  38,  div. 
ing  of   the  same  day,  unlawfully  did  i,  §  i. 

leave  and  desert  the  said  child  upon  2.   i  Kan.  Gen.  Stat.  1889,  §  2169. 

the   ground   of  and   in   the  said  lane,  8.   Ky.  Stat.  1895,  k  329- 
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Hon),  (or  nurture  and  education),  with  the  intention  {continuing 
and  concluding  as  in  Form  No.  5) . 

(e)   In  Michigan. 

Form  No.  x  g . 

(Precedent  in  Shannon  v.  People,  5  Mich.  72.) 

State  of  Michigan :  The  Circuit  Court  for  the  County  of  Lenawee. 
Of  the  June  Term,  eighteen  hundred  and  fifty-seven. 

County  of  Lenawee,  ss. :  The  grand  jurors  of  the  people  of  the 
state  of  Michigan,  inquiring  in  and  for  the  body  of  the  county 
aforesaid,  on  their  oaths  present,  that  Albert  F.  Shannon,  on  the 
first  day  of  May,  eighteen  hundred  and  fifty-seven,  at  the  township 
of  Franklin,  in  the  county  aforesaid,  in  a  certain  highway,  then  and 
there  did  feloniously  expose  and  leave  one  Hannah  Eliza,  a  female 
bastard  child  under  the  age  of  six  years,  to  wit,  of  the  age  of  eight 
months,  which  said  child  had  been  confided  to  the  said  Albert  F. 
Shannon,  with  intent  then  and  there  and  thereby  wholly  to  abandon 
the  said  child,  against  the  form  of  the  statute  in  such  case  made  and 
provided.!  .   .   .2  R.  R.  Beecher,  Prosecuting  Attorney. 

(y)   In  New  Hampshire.'^ 

Form  No.  20. 

{Commencing  as  in  Form  No.  7,  and  continuing  down  to  *)  had 
custody,  contrary   {continuing  and  concluding  as  in  Form  No.  7). 

{g)  In    Ohio  A 

Form  No.  2 1 . 

(  Commencing  as  in  Form  No.  8,  and  continuing  down  to  *)  had 
control,  contrary  {continuing  and  concluding  as  in  Form  No.  8). 

1.  This  approved  indictment  was  and  does  not  take  the  name  of  the 
drawn  under  the  statute  prior  to  its  mother,  unless  gained  by  reputation 
amendment  in  1875.  Shannon  v.  Peo-  .  .  .  and  can  have  no  name  by  repu- 
ple,  5  Mich.  72.  tation  as  soon  as  born,  .  .   .  and  the 

2.  The  first  count  in  this  indictment  absence  of  a  name  is  sufficiently  ac- 
having  been  upheld  as  good,  the  court  counted  for  (without  stating  it  to  be 
did  not  pass  upon  the  sufficiency  of  unknown)  when  described  as  'then 
the  second  count,  which  contained  the  lately  born'  [of  the  body  of,  etc.] 
following  allegation :  "That  said  Al-  (Reg.  v.  Hogg,  2  M.  &  Rob.  380); 
bert  F.  Shannon,  etc.  [continuing  as  ...  and  if  a  month  old,  and  actually 
in  the  first  count],  did  then  and  there  baptized  by  a  Christian  name,  cannot 
feloniously  expose  and  leave  a  female  be  described  as  unknown,  and  the 
bastard  child,  infant  daughter  of  Mar-  mother  calling  it  by  a  certain  Chris- 
tha  Thompson,  under  the  age  of  six  tian  name,  would  not  give  it  that 
years,  to  wit,  etc."  Discussing  the  name  by  reputation,  ...  it  would 
objection  that  the  second  count  failed  seem  not  to  be  very  clearly  settled 
to  properly  designate  the  child  by  how 'lately'  a  bastard  child  must  be 
name  or  otherwise,  Christiancy,  J.,  born,  to  avoid  the  necessity  of  naming 
said :  "As  this  was  a  bastard  child,  it  or  describing  it  as  unknown." 
only  eight  months  old,  and  could  only  3.  N.  H.  Pub.  Stat.,  c.  265,  §  i. 
have  a  name  by  reputation  or  baptism,  4.  Ohio  Rev.  Stat.,  §  6984a. 
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2.  Under  Various  Special  Statutes. 

a.  Abandoning  and  Leaving  Child  without  Support. 

(1)   In  General. 1 

Form  No.  22. 

In  the  Posey  Circuit  Court  of  Indiana,  of  the  February  Term, 
A.  D.  \WQ. 
State  of   Indiana  ) 
against  > 

yohn  Doc.  ) 
The  grand  jury  of  the  county  of  Posey,  upon  their  oath  present, 
that  yohn  Doe,  on  the  Jirst  day  of  yanuary,  A.  D.  i856',  at  the 
county  of  Posey  aforesaid,  then  and  there  did  unlawfully  and  with- 
out cause  desert  f  one  David  {ox  Martha)  Doe,  then  and  there  being  a 
male  {ox female)  child,*  then  and  there  and  thereby  leaving  said  child 
without  provision  for  comfortable  support, 2  of  which  said  child  the 
said  yohn  Doe  then  was  the  father,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Indiana. 

Daniel  Webster, 

Prosecuting  Attorney. 

OR 

w^here  more  than  one  child  was  abandoned: 

Form  No.  23. 

{Commencing  as  in  Form  No.  22,  and  continuing  down  to\)  two 
children,  to  wit,  one  David  (or  Martha)  Doe,  a  male  {or  female) 
child,  then  and  there  being,  and  one  Daniel  (or  Dora)  Doe,  a  male  (or 
female)  child,  f  then  and  there  being,  then  and  there  and  there  by 
leaving  the  said  children  without  provision  for  comfortable  sup- 
port,* of  which  said  children  the  said  yohn  Doe  was  then  the  father 
{continuing  and  concluding  as  in  Form  No.  22). 

(2)  Without  Good  Cause. ^ 

Form  No.  24. 

State  of  Missouri,    )  In    the   Barton    Circuit    Court,    February 

County  of  Barton.  \  ^^'         Term,  A.  D.  i896. 

The  grand  jurors  for  the  state  of  Missouri,  impaneled,   sworn,  and 
charged  to  inquire  within  and  for  the  county  of  Barton,  and  state 

1.  Burns  Ind.  Ann.  Stat.,  ^  2254.  provided  by  statute.     State   v.   Rice, 

2.  An     indictment     charpinp      one     io6  Ind.  139. 

with  having  deserted  his  child  "with-  3.  Mo.  Rev.  Stat.  1889,  §  8601,  pun- 
out  making  provision  for"  its  com-  i.shes  as  a  misdemeanor  the  abandon- 
fortable  support,  would  be  bad,  for  it  ment  of  a  child  born  in  or  legitima- 
should  allege  that  he  left  it  without  tized  by  lawful  wedlock,  under  the  age 
provision  for  comfortable  support,  as     of  twelve  years,  without  good  cause,  by 
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aforesaid,  do  present  that  yohn  Doc,  on  t\ie^rst  day  of  January y  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six ,  in  the 
county  aforesaid,  did  unlawfully,  knowingly,  wilfully,  and  without 
good  cause  abandon  *  one  David  (or  Martha)  Doe,  a  male  (or 
female)  child  born  in  (or  legitimatized  by)  lawful  wedlock,  then 
under  the  age  of  twelve  years,  to  wit,  of  the  age  of  ten  years,  of 
which  said  child  the  said  John  Doe  then  was  the  father,  and  that 
the  said  yohn  Doe  thence  hitherto  did  unlawfully,  knowingly,  wil- 
fully, and  without  good  cause  fail  (or  neglect),  (or  refuse),  (or 
fail  and  neglect),  {or  fail  and  refuse),  (or  neglect  and  refuse),  (or 
fail,  neglect,  and  refuse)  to  maintain  and  provide^  for  the  said 
David  (or  Martha)  Doe,  the  child  aforesaid,  against  the  peace  and 
dignity  of  the  state.  Daniel  Webster, 

Prosecuting  Attorney  for  the  County  of  Barton. 

OR 

where  more  than  one  child  was  abandoned: 

Form  No.  25. 

(  Commencing  as  in  Form  No.  24,  and  continuing  down  to  *) 
two  certain  children  born  in  (or  legitimatized  by)  lawful  wedlock, 
to  wit,  one  David  (or  Martha)  Doe,  a  male  (or  female^  child, 
then  under  the  age  of  twelve  years,  to  wit,  of  the  age  of  ten  years, 
and  one  Daniel  (or  Dora)  Doe,  a  male  {or  female)  child,  then 
under  the  age  of  twelve  years,  to  wit,  of  the  age  of  six  years,  of 
which  said  children  the  said  John  Doe  then  was  the  father,  and 
that  the  said  John  Doe  thence  hitherto  did  unlawfully,  knowingly-, 
and  wilfully  fail  (or  neglect),  (or  refuse),  {or fail  and  neglect), 
{or  fail  and  refuse),  (or  neglect  and  refuse),  or  {fail,  neglect, 
and  refuse)  to  maintain  and  provide  for  the  said  David  (or 
Martha)  Doe,  and  the  said  Daniel  (or  Dora)  Doe,  the  two  chil- 
dren aforesaid  {continuing  and  concluding  as  in  Form  No.  2^). 

(3)  Ix  A  Destitute  and  Dependent  Condition. 2 

Form  No.  26. 
Georgia,  Bibb  county. 

The  grand  jurors,  selected,  chosen,  and  sworn  for  the  county  of 
Bibb,  to  wit: 

its  father,  providing  the  father  there-  section  creates  a  felony,  and  the  in- 
after  fails,  neglects,  or  refuses  to  pro-  dictment  thereunder  is  like  the  indict- 
vide  for  it.  An  indictment  couched  in  ment  found  in  Form  No.  i,  supra. 
the  language  of  this  statute  is  sufficient,  1.  A  complaint  drawn  under  a  simi- 
applying  the  rule  that  an  indictment  lar  act  (Act  of  1867,  p.  112,  §  i), 
which  follows  the  language  of  a  stat-  charging  that  the  defendant  "  failed 
ute  which  defines  an  oflFense  in  terms  to  maintain  or  provide,"  was  held 
which  have  a  fixed  legal  signification,  sufficient  notwithstanding  the  act  itself 
is  good.  State  -•.  Davis,  70  Mo.  467.  contained  the  words  "  maintain  and 
An  Indictment  Drawn  under  Mo.  Rev.  provide."  State  v.  Larger,  45  Mo. 
Stat.    1889,   (j    3948,   must  not  be    con-  510. 

fused  with  an  indictment  under  Mo.  2.   Under  the  Georgia  Code  of  1882, 

Rev.  Stat.  1889,  §  3501.     The   former  (j  5373»  this  offense  is  a  misdemeanor, 
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I.    George    Washington^  Foreman, 

2.  yohn  Langdon,  13.  Benjamin  Franklin 

3.  Nicholas   Gilman,  14.  Robert  Morris, 

4.  Nathaniel  Gorman,        15.   James  Wilson, 

5.  Riifus  King,  16.    Thomas  Fitzsimmons, 

6.  William  Johnson,  17.    Thomas  Mijfflin, 

7.  Roger  Sherman,  18.    George  Clymer, 

8.  Alexander  Hamilton,      19.   Jared  Ingersoll, 

9.  William  Livingston,      20.    Gouverneur  Morris, 

10.  William  Paterson,  21.    George  Read, 

11.  David  Brearly,  22.   John  Dickinson, 

12.  Jonathan  Dayton,  23.   Jacob  Broom, 

in  the  name  and  behalf  of  the  citizens  of  Georgia,  charge  and 
accuse  ^<)^«  Z^oe,  of  the  county  and  state  aforesaid,  with  the  offense 
of  abandoning  a  child,  for  that  the  said  John  Doe,  in  the  county- 
aforesaid,  on  the^r^/  day  of  January,  in  the  year  of  our  Lord  eigh- 
teen hundred  and  ninety-six,  with  force  and  arms,  then  and  there 
did  unlawfully,  wilfully,  and  voluntarily  abandon,*  one  David 
(or  Martha)  Doe,  a  male  (or  female)  child,  then  and  there 
and  thereby  leaving  the  said  child  in  a  dependent  and^  destitute 
condition,  of  which  said  child  the  said  John  Doe  then  was  the 
father,  contrary  to  the  laws  of  said  state,  the  good  order,  peace,  and 
dignity  thereof.  Daniel  Webster,  Solicitor-General. 

Richard  Roe,  Prosecutor. 
February  Term,  Superior  Court,  A.  D.  18P6. 

OR 

where  more  than  one  child  was  abandoned: 

Form  No.  27. 

(  Commencing  as  in  Fortn  No.  26,  and  continuing  down  to*)  two 
children,  to  wit,  one  David  (or  Martha)  Doe,  a  male  (or  female) 
child,  and  one  Daniel  (or  Dora)  Doe,  a  male  (or  female)  child, 
then  and  there  and  thereby  leaving  said  children  in  a  dependent  and 
destitute  condition,  of  which  said  children  the  said  John  Doe  then 
was  the  father  {continuing  and  concluding  as  in  Form  No.  26). 

and  is  complete  only  when  a  father  used  the  word  "and"  between  "de- 
shall  have  wilfully  and  voluntarily  pendent "  and  "  destitute,"  but  in  the 
abandoned  his  child,  leaving  it  in  a  Code  of  1882,  §  4373,  the  word  "or" 
destitute  and  dependent  condition.  appears.  The  codifier  had  no  right 
1.  The  gist  of  this  offense  is  the  to  change  this  language ;  and  the  in- 
voluntary and  wilful  abandonment  of  dictment  should  always  contain  the 
a  child  and  leaving  it  dependent  and  words,  "  in  a  dependent  and  destitute 
destitute.  Bennefield  v.  State,  80  Ga.  condition."  Jemmerson  v.  State,  80 
107.  In  that  case  it  was  charged  that  Ga.  iii.  In  McDaniel  t'.  Campbell, 
"he  (the  defendant)  wilfully  and  volun-  78  Ga.  188,  the  omission  of  the  words 
tarily  abandoned  his  child,  Willie,  a  "and  voluntarily"  after  the  word 
boy  ten  months  old,  and  left  him  in  a  "wilfully,"  and  the  words  "and  des- 
dependent  and  destitute  condition."  titute"  after  the  word  "dependent," 
The  Act  of  1866,  defining  this  offense,  was  held  fatal  to  the  indictment. 
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(4)  A  Public  Charge  upon  the  County. 

(a)    Under  the  Indiana  Statute."^ 

Form  No.  28. 

(  Commencing  as  in  Forms  Nos.  22  and  23,  and  continuing  dotvn 
to  \)  then  and  there  and  thereby  leaving  said  child  (or  children) 
a  charge  upon  the  county  of  Posey  aforesaid,  of  which  said  child 
(or  children)  {continuing  and  concluding  as  in  Form  No.  22). 

(^)    Under  the    Wyoming  Statute.^ 

Form  No.  29. 

Territory  of  Wyoming,  )  In  the  District  Court  of   the  second 

County  of  Albany.  \      '         judicial  district,  at  a  term  of  the 

District  Court  begun  and  holden  in  the  town  of  Laramie  City,  with- 
in and  for  the  county  of  Albany,  on  the  Jirst  day  of  February, 
A.  D.  \%90. 

The  jurors  of  the  grand  jury  of  the  county  of  Albany,  good  and 
lawful  men,  then  and  there  returned,  tried,  impaneled,  sworn,  and 
charged  according  to  law,  to  inquire  in  and  for  the  body  of  said 
county,  of  all  oflFenses  against  the  laws  of  the  territory  of  Wyoming, 
committed  within  said  county,  in  and  by  the  authority  of  the  terri- 
tory of  Wyoming,  upon  their  respective  oaths  do  present  and 
find  that  John  (or  Jane)  Doe,  late  of  said  town  of  Laramie  City, 
in  the  county  of  Albany  aforesaid,  on  the  first  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety,  in  the 
county  of  Albany  aforesaid,  then  and  there  one  David  (or  Martha) 
Doe,  a  male  (ox  female)  minor  child,  then  under  the  age  of  sixteen 
years,  to  wit,  of  the  age  of  fourteen  years,  did  unlawfully,  know- 
ingly, and  wilfully  abandon,  so  that  said  child  did  then  and  there 
and  thereby  become  a  charge  upon  the  county  of  Albany  aforesaid, 
of  which  said  child  the  said  yohn  (or  fane)  Doe  then  had  the 
natural  (or  lawful),  (or  natural  and  lawful)  charge,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  territory  of  Wyoming. 

Daniel  Webster,  District  Attorney. 

(5)  In  Danger  of  Becoming  a  Public  Charge. 3 

Form  No.  30. 

Newport,  Sc.     At    the  Court    of    Common    Pleas  of   the  state  of 
Rhode  Island  and  Providence  Plantations,  holden  at   Newport, 

1.  Burns  Ind.  Ann.  Stat.,  ^  2254,  it  is  a  misdemeanor  for  any  person 
provides  that  whoever  deserts  his  child  having  the  lawful  charge  of  any  child 
and  leaves  it  a  charge  upon  the  coun-  under  the  age  of  sixteen  years  to  wil- 
ty  or  without  provision  for  comforta-  fully  abandon  it  so  that  it  becomes  a 
ble  support  shall   be   fined   not  more  public  charge  upon  the  county. 

than  one  hundred  dollars.  3.  R.  I.    Pub.    Stat.,  c.    244,    §     22, 

2.  In  Wyoming  Rev.    Stat.,  ^  2284,     makes  the   oflfense   complete   when   a 
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within  and  for  the  county  of  Newport^  on  the  first  Monday  of 

February.,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ninety-six. 

The  grand  jurors  for  the  state  of  Rhode  Island  and  Providence 

Plantations,   in  and  for  the  county  of  Newport,  upon  their  oaths 

present,  that  John  Doe,  late  of  Newport,  in  said  county,  yeoman, 

upon  thejirst  day  of  January,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ninety-six,  with  force  and  arms,  at  Middletown, 

in  the  county  of  Newport  aforesaid,  did  then  and  there  unlawfully, 

knowingly,    feloniously,  and    wilfully    abandon  *   one   David  (or 

Martha)  Doe,  a  male  \or  female)  child,  then  and  there  and  thereby 

leaving  the  said  child  in  danger  of  becoming  a  public  charge,  of 

which  said  child  the  said  fohn  Doe  then  was  the  father,  against  the 

form  of  the  statute  in  such  case  made  and  provided,  and  against  the 

peace  and  dignity  of  the  state. 

Daniel  Webster,  Attorney-General. 

b.  Abandonment  of  Wife  without  Ppoviding  for  Hep  Support  and  the 
Children  Begotten  of  Her.i 

Form  No.  31. 

North  Carolina,  )       Superior  Court,  February  Term,  A.  D. 

Mecklenburg  County.  \  i896. 

The  grand  jurors  for  the  state  aforesaid  upon  their  oath  present,  f 
that  John  Doe,  late  of  the  county  of  Mecklenburg  aforesaid,  on 
the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six,  at  and  in  the  county  of  Mecklenburg 
aforesaid,  then  and  there  did  unlawfully,  knowingly,  and  wilfully 
abandon  one  Jane  Doe,  then  and  there  being  the  wife  of  him,  the 
said  John  Doe,  and  did  then  and  there  unlawfully,  knowingly,  and 
wilfully  abandonf  a  certain  male  (or  female)  child,  to  wit,  one 
David  (or  Martha)  Doe,  which  said  child  the  said  John  Doe  had 
begotten  upon  her  the  said  Jane  Doe,  his  wife  aforesaid,  and  of 
which  said  child  the  said  John  Doe  then  was  the  father,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state.  Daniel  Webster,  Solicitor. 

OR 

where  the  wife  and  more  than  one  child  were  abandoned: 

Form  No.  32. 

{Commencing  as  in  Form  No.  31,  and  continuing  down  to  \) 
two  children,  to  wit,  one  David  (or  Martha)  Doe,  a  male  (or 
female)  child,  and  one  Daniel  (or  Dora)  Doe,  a  male  (or  female) 

father  has  abandoned  his  child,  leaving  wilfully  abandon  his  wife  without  pro- 
it  in  danger  of  becoming  a  public  viding  adequate  support  for  her  and 
charge.  the  children  which  he  may  have  begot- 

1.  It  is  a  misdemeanor  under  the  N.  ten  upon  her.  Consult  also  the  title 
Car.  Code,  ^  970,  for  any  husband  to     Desertion  of  Wife  and  Family. 
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child,  which  said  children  the  said  yohn  Doe  had  begotten  upon 
her  the  said  Jane  Doe,  his  wife  aforesaid,  and  of  which  said  children 
the  said  yohn  Doe  then  was  the  father  {continuing  and  concluding 
as  in  Form  No.  31). 

Form  No.  33. 

(Precedent  in  State  v.  Kerby,  no  N.  Car.  558.) 

(  Commencing  as  in  Form  No.  31,  and  continuing  down  to  *)  that 
J.  Nelson  Kerby,  late  of  Alexander  county,  on  the  first  day  of  Jan- 
uary, 1890,  with  force  and  arms,  at  and  in  said  county,  while  living 
with  his  wife,  one  Mary  Kerby,  unlawfully  and  wilfully  did  neg- 
lect to  provide  an  adequate  support  for  the  children  which  he  had 
begotten  upon  her,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  {continuing  and  concluding  as  in 
Form  No.  31).^ 

e.  Abandonment  of  Child,  and  Endangering  Its  Life  or  Health.  2 

(1)  Where  Life  Was   Endangered. 

Form  No.  34. 

County  of  Somerset,  to  wit: 

The  jurors  for  our  lady  the  Queen,  upon  their  oath  present,  that 
yohn  (or  yane)  Doe,  on  the  Jirst  day  of  yanuary,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-six,  did  unlawfully 
abandon  (or  expose),  (or  abandon  and  expose)  one  David  (or 
Martha)  Doe,  a  male  {ox  female)  child,  then  being  under  the  age  of 
two  years,  that  is  to  say,  of  the  age  of  one  year  and /^re«  months,  in  a 
certain  highway,  in  the  county  of  Somerset  aforesaid,*  whereby  the 
life  of  said  child  was  endangered,  against  the  force  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

OR 

Form  No.  35. 
(Precedent  in  Reg.  v.  Falkingham,  L.  R.  i  C.  C.  222.) 
That  Martha  Falkingham  and  Mary  Falkingham,   on    the    25th 

1.  This  indictment  was  quashed  on  2.  In  England,  under  24and  25  Vict., 
motion  in  the  court  below,  but  the  c.  100,  §  27,  "whoever  shall  unlawful- 
state  appealing  the  Supreme  Court  re-  ly  abandon  or  expose  any  child,  being 
versed  the  judgment,  thereby  sustain-  under  the  age  of  two  years,  whereby 
ing  the  indictment  on  the  ground  that  the  life  of  such  child  shall  be  endan- 
under  §  972,  N.  Car.  Code,  the  failure  gered,  or  the  health  of  such  child  shall 
of  the  father  to  provide  for  the  sup-  have  been  or  shall  be  likely  to  be  per- 
port  of  the  children  is  as  much  a  viola-  manently  endangered,  shall  be  guilty 
tion  of  the  statute  as  a  failure  to  of  a  misdemeanor."  The  formal  parts 
provide  for  the  support  of  the  wife,  of  the  indictments  under  this  statute 
and  that  an  indictment  charging  such  are  obviously  according  to  the  later 
a  violation  in  the  language  of  the  English  procedure,  not  after  the 
statute  was  sufficient.  State  v.  Kerby,  manner  of  the  common  law  indict- 
iio  N.  Car.  558.  ment. 
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of  August,  1869,  unlawfully  and  wilfully  did  abandon  and  expose 
a  certain  child,  then  being  under  the  age  of  two  years,  whereby  the 
life  of  the  said  child  was  endangered. ^ 

(2)  Where  Health  was  Permanently  Injured.^ 

Form  No.  36. 

{^Commencing  as  in  Form  No.  SJ^.,  and  continuing  down  to*) 
whereby  the  health  of  the  said  child  was  permanently  injured 
{^continuing  and  concluding  as  in  Form  No.  34). 

(3)  Where  Health  was  Likely  to  be  Permanently  Injured. 

Form  No.  37. 

(  Commencing  as  in  Form  No.  34,  and  continuing  down  to  *) 
whereby  the  health  of  the  said  child  was  likely  to  be  permanently 
injured  {^continuing  and  concluding  as  in  Form  No.  34)' 

II.  THE   INFORMATION. 

An  information  differs  from  an  indictment  merely  in  its  formal 
parts.  When  the  form  of  an  information  is  desired  in  any  state 
where  this  offense  may  be  so  prosecuted,  it  can  be  easily  drawn  by 
referring  to  the  title  Information  for  the  formal  parts  suitable 
for  the  particular  jurisdiction,  and  then  filling  in  the  body  of  the 
information  with  the  words,  figures,  and  language  used  in  the  body 
of  Forms  Nos.  1-37,  supra,  for  the  indictment  for  this  offense. 

III.  The  Criminal  complaint. 

Under  some  statutes  this  offense  is  a  misdemeanor,  and  may  be 
prosecuted  before  a  justice  of  the  peace  or  other  court  of  inferior 
jurisdiction,  upon  a  criminal  complaint.  To  draw  a  criminal  com- 
plaint in  any  particular  instance,  consult  the  title  Criminal  Com- 
plaint for  the  formal  parts  of  the  complaint,  and  then  charge  the 
offense  in  words,  figures,  and  language  as  used  in  the  body  of  the 
indictment  for  this  offense,  found  in  the  Forms  Nos.  1-37,  supra. 

1.  From  a  mere  quotation  in  Reg.     offense  in  the  language  of  24  and  25 
V.    Falkingham,   L.    R.  i    C.   C.   222,     Vict.,  c.  100,  ^  27,  no  other  parts  of  the 
this   seems   to   have    constituted    the     indictment  being  set  out. 
body  of  an   indictment  charging   the        2.   Compare  Form  No.  5,  supra. 

Volume  I. 


20 


ABATEMENT. 

For  the  Pleas  in  Abatement,  see  ABA  TEMENT,  PLEAS  IN. 
For  the  Revival  or  Abatement  of  Actions,  see  REVIVOR  AND  ABATE- 
•  MENT. 


ABATEMENT,  PLEAS  IN. 

I.  When  Pleaded,  etc.,  33. 

II.  In  Civil  Cases,  23. 

1.  Formal  Comnie7icement  and  Conclusion,  23. 

a.  In  General,  23. 

b.  Setting  Up  Matter  Dehors  the  Writ,  25. 
%.  Affidavit  of  Verification,  25. 

3.  Pleas  to  the  fiirisdictioti,  27. 

a.  Defendant  Sued  in  Wrong  County,  27. 

(i)  hi  General,  27. 

(2)  In  City  Court,  because  None  of  the  Parties  Re- 

side within  the  City,  30. 

(3)  Where   the     Declaration    Embraces    Several 

Causes  of  Action  ,31. 

b.  No  ScT^iice  of  Writ,  3 1 . 

c.  Defective  Affidavit  in  Attachtnent,  33. 

(i)    Want  of  Certainty,  33. 

(2)  Not  Taken  before  Proper  Officer,  34. 

d.  Amount  Insufficient  to  Give  Jurisdiction,  34. 

e.  Jurisdiction  of  United  States  Courts,  36. 

(i)    Citizenship  of  Parties  in  General,  37. 

(2)  Colorable    Transfer  of  Property  to  Give  Juris- 

diction, 38. 

(3)  Citizenship  of  Corporations,  39. 

(4)  Defendant  a  Diplomatic  Representative  of  a 

Foreign  Government,  41. 

(5)  Defetidant  a  Cotisular  Representative  of  a  For- 

eign Go^'erntnent,  42. 

(6)  Exception  to  the  Jurisdiction  by  a  State,  43. 

4.  Coverture,  43. 

a.  Of  the  Plaintiff,  44. 

b.  Of  the  Defendant,  44. 

c.  Marriage  of  Plaintiff  Pendente  Lite,  45. 
6,  Infancy,  46. 

a.  Of  the  Plaintiff,  46. 

b.  Of  the  Defendant,  47. 

6.  No  Such  Person  as  Plaint ff,  47. 

a.  A^o  Such  Person  in  Rerum  Natura,  47. 

b.  Nul  Tiel  Corporation,  48. 

c.  Defendajtt  Ceased  to  Be  a  Corporation,  48. 

d.  Death  of  Plaintiff— Ante  Litem  Motam,  49. 

7.  Defective  Sendee  of  Writ,  49. 

a.   By  Copy  Not  Certified  to  Be  True,  49. 
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b.  No  Copy  Delivered  to  Defendant,  50. 

c.  Not  Served  in  Due  Time,  5 1 . 

d.  Sendee  of  Writ  by  Unauthorized  Person,  51. 

e.  Writ  of  Error  Improperly  Served,  52. 

8.  Variance,  52. 

a.  Between  Writ  and  Declaration,  52. 

b.  Between  the  Copy  Left  in  Service  and  the  Original 

Writ,    53. 

9.  Misnomer,  54. 

a.  Of  Plaintiff' s  Surname,  54. 

b.  Of  Defendant' s  Surname,  54. 

c.  Of  Plaintiff '  s  Christian  Name,  56. 

d.  Of  Defendant's  Christian  Name,  56. 

e.  Misnomer  in  Style  of  a  Corporation,  56. 

10.  Wrotig  Addition  of  Defendant,  57. 

11.  Nonjoitider  of  Parties,  58. 

a.  Of  Parties  Plaintiff,  58. 

(i)  /«  Tort,  58. 

(2)  In  Contract,  58. 

(a)  In  General,  58. 

{b)  Partnership  with  Third  Party,  59. 

(3)  Of  Plaintff' s  Guardian,  60. 

(4)  Of  Plaintiff '  s  Co-executor,  60. 

(5)  Of  Plaint ff' s  Co-admittistrator,   62. 

b.  Of  Parties  Defendant,  62. 
18.  Ne  Ungues  Executor,  64. 

a.  Plai7itiff  Never  Executor,  (i\. 

b.  Defendant  Never  Executor,  64. 

13.  Action  PrematJirely  Brought,  65. 

14.  Plaintiff  an  Alien  Enemy,  65. 

a.  In  General,  65. 

b.  Puis  Darrein  Continuance,  67. 

15.  Former  Suit  Pefiding,  68. 

a.  In  General,  68. 

b.  Foreign  Attachment,  72. 

(i)    Of  Whole  Amount  Claimed,  73. 
(2)    Of  Part  of  Amount  Claimed,  74. 

c.  Prior  Agreement  to  Refer,  76. 

16.  Plea  of  Nontenure ,  Jj. 

17.  Property  in  Stranger — Replevin,  78. 

18.  Plea    Traversing  Causes  of  Attachment  Set  Out  in  the  Affi- 

davit, 79. 

19.  Demurrer  to  the  Plea,  79. 

20.  foinder  in  Demurrer,  80. 

21.  Order  Sustaining  Demurrer,  80. 
83.   Overruling  Demurrer,  80. 

83.  Answers  in  Abatement,  8 1 . 

III.  IN  CRIMINAL  CASES,  82. 

1.  A  Grand  furor  Not  a  Freeholder,  84. 

2.  Irregularity  in  Drawing  and  Impaneling  Grand  Jury,  85. 

3.  Misnotner  of  Defendant,  88. 

a.  In  His  Surname,  88. 

b.  In  His  Christian  Name,  89. 

c.  Replication  to  Such  Plea,  89. 
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4.  Addition  of  Defendant,  90. 

a.  That  Defendant  Has  A^o  Addition,  90. 

b.  Plea  of  Wrong  Addition,  90. 

5.  Defendant  Compelled  to  Give  Self -criminating  Evidence  before 

Grand  Jury,  91. 

6.  Demurrer  to  the  Plea,  92. 

7.  Judgment  on  Demurrer,  92. 

I.  WHEN  PLEADED,  ETC. 

A  plea  in  abatement  sets  up  matter  which  merely  defeats  the 
present  proceedings,  and  does  not  show  that  the  plaintiff  is  forever 
concluded  from  bringing  his  action,  and  should  be  pleaded  before 
pleading  to  the  merits.!  Such  plea  should  be  confined  to  a  single 
point, 2  which  must  be  pleaded  with  such  certainty  as  to  exclude 
any  supposable  matter  in  avoidance  thereof.  3 

II.  IN  Civil  Cases. 

1.  Formal  Commencement  and  Conclusion. 

a.  In  General. 

Form  No.  38. 
Charles  Doe    ^ 
ats.  > 

Aaron  Brown.  ) 

And  the  defendant,  Charles  Doe.,  hy  Edward  Fuller.,  his  attorney 

1.  iChit.  Pl.(i6th  ed. )»*!>•  462  ;  Evans  eitherof  which, if  true  and  well  pleaded, 

V.    Stevens,   4  T.  R.    227;   Bac.  Abr.,  would  be  sufficient  to  defeat  the  action, 

title    Abatement,    {N) ;     Com.    Dig.,  is  bad  for  duplicity.     Steamboat  Na- 

Abatement,  B  ;  Harman  v.  Kingston,  poleon  x>.  Etter,  6  Ark.    103 ;  State  v. 

3  Camp.  152;  Steward  v.  Greaves,  L.  Heselton,    67    Me.    598;     Dudley    v. 

J.  R.  N.  S.  Exch.  109.  Spaulding,  50  N.  H.  437. 

Cannot  be  Joined  with  Plea  in  Bar. —  The  defendant  must  confine  his  plea 
A  matter  in  abatement  which  only  de-  to  a  single  point.  The  point  is  not 
lays  the  right  of  suing  by  defeating  necessarily  confined  to  a  single  fact, 
the  original  action  cannot  be  pleaded  It  may  embrace  as  many  facts  as  con' 
in  the  same  plea  or  answer  with  mat-  stitute  one  proposition  or  matter,  mak- 
ter  in  bar  of  all  right  of  action,  but  ing  but  one  defense;  but  it  must  not 
must  be  pleaded,  if  then  existing,  be-  consist  of  distinct  and  independent 
fore  answering  to  the  merits,  else  it  is  facts  making  several  matters  of  de- 
deemed  to  have  been  waived.  Morton  fense.  State  v.  Ward,  63  Me.  225. 
V.  Sweetser,  12  Allen  (Mass.)  137;  3.  The  degree  of  certainty  required 
Pratt  v.  Sanger,  4  Gray  (Mass.)  88.  in  a  plea  in  abatement  is  such  as  to  ex- 
Covifare  Pattee  v.  Lowe,  35  Me.  elude  all  supposable  matter,  which 
121;  Ames  V.  Weston,  16  Me.  266;  would,  if  alleged  on  the  other  side,  de- 
Barker  V.  Norton,  17  Me.  416.  feat  the   plea.     Tweed   v.   Libbey,  37 

In  Arkansas,  under  the  code  of  Me.  51 ;  Furbish  v.  Robertson,  67  Me. 
practice,  a  plea  that  the  court  has  no  38;  State  v.  Ward,  64  Me.  545;  Need- 
jurisdiction  of  the  defendant's  person  ham  v.  Wright,  140  Ind.  190. 
is  not  waived  by  pleading  in  bar  in  the  Joinder  of  Issue. — There  should  be  a 
same  answer.  See  Union  Guaranty,  joinder  of  issue  on  a  plea  in  abatement, 
etc.,  Co.  V.  Craddock,  59  Ark.  593,  The  court  should  not  proceed  without 
where  this  point  is  decided,  and  a  prec-  replication  or  demurrer.  Albany  City 
edent  is  to  be  found.  Ins.   Co.  v.  Whitney,  70  Pa.   St.  248; 

2.  A  plea  in  abatement  setting  up  sev-  Pittsburg,  etc.,  R.  Co.  v.  Mt.  Pleasant, 

eral    distinct    and  independent   facts,  etc.,  R.  Co.,  76  Pa.  St.  481. 
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88. 


(or  in  his  oivn  proper  pcrsufi,  if  he  appear  in  person),  comes  and 
defends  the  wrong  (or  force,  if  in  trespass)  and  injury,  when,  etc.,i 
and  prays  judgment  of  the  said  writ  and  declaration  (or  bill),  because 
he  says  that  [here  state  the  matter  of  abatement) ;  and  this  the  defend- 


1.  "  When,  etc.,"  is  the  abbreviated 
form  of  defense,  taking  the  place  of 
the  following  words  which  were  for- 
merly used  at  length  when  a  full  de- 
fense was  required  :  "  When  and  where 
it  shall  behoove  him,  and  the  damages 
and  whatever  he  ought  to  defend." 
Bacon's  Abr.,  title  Pleas  (Z?) ;  i  Burr. 
Prac,  p.  163;  Co.  Litt.  127*. 

The  abbreviated  form,  technically 
called  "  half  defense,"  was  used  alto- 
gether in  pleas  to  the  jurisdiction, 
because  by  using  the  long  form  called 
•'full  defense"  the  defendant  admitted 
the  jurisdiction  of  the  court.  Bacon's 
Abr.,  title  Pleas  (Z?) ;  Co.  Litt.  127*. 

In  Person  or  by  Attorney. — A  plea  in 
abatement  may  generally  be  pleaded 
by  attorney  or  in  person,  unless  the 
defendant  is  a  married  woman,  when 
she  must  plead  in  person,  2  Saund. 
209<z;  Chit.  Prec.  in  PI.  (3d  ed.),  pt. 
I,  p.  17. 

A  plea  to  the  jurisdiction  should  also 
be  pleaded  in  person.  See  infra,  this 
title,  II.  3.  Pleas  to  the  Jurisdiction. 

Beginning  and  Conclusion. — The  be- 
ginning and  conclusion  distinguish  a 
plea  in  abatement,  and  these  must  fol- 
low the  formula  with  technical  strict- 
ness. Consequently  a  plea  which  prays 
judgment  of  the  writ  and  declaration 
in  a  suit  which  was  commenced  by  a 
bill,  or  vice  versa,  is  bad,  though  it 
contain  matter  pleadable  in  abate- 
ment. Haywood  v.  Chestney,  13  Wend. 
(N.  Y.)  495;  Shaw  V.  Dutcher,  19 
Wend.  (N.  Y.)  216. 

If  the  plea  has  the  formal  beginning 
of  a  plea  in  bar,  it  is  fatally  defective, 
though  it  contain  matter  in  abate- 
ment. Casey  v.  Cleveland,  7  Port. 
(Ala.)  441;;  McLaughlin  r'.  De  Young, 
3  Gill  k  J.  (Md.)4;  Slaney  r.  Slaney, 

1  Ld.  Raym.  694;  Rex  v.  Shakespeare, 
10  East  87.  Compare  Godson  v. 
Good,  6  Taunt.  587  ;  Shaw  v.  Dutcher, 
19  Wend.  (N.  Y.)  222. 

So,  also,  if  a  plea  contains  matter  in 
abatement  and  concludes  in  bar,  it  is 
bad  on  general  demurrer.  Nowlan  v. 
Geddes,  1  East  634;  Grosser;.  Bilson, 

2  Ld.  Raym.  1018;  Slaney  v.   Slaney, 

1  Ld.    Raym.   694;  Godson   v.  Good, 

2  Marsh.  299,  6  Taunt.  587;  Jenkins 
V.  Pepoon,  2  Johns.  Cas.  (N.  Y.)  312; 


Schoonmaker  v.  Elmendorf,  10  Johns. 
(N.  Y.)  49. 

Prayer  for  Judgment. — The  defendant 
should  pray  judgment  of  the  writ  and 
declaration,  or  of  the  bill,  and  that  the 
same  may  lie  quashed.  It  is  not  suf- 
ficient simply  to  pray  that  the  writ  and 
declaration,  or  the  bill,  as  the  case 
may  be,  may  be  quashed.  Hixon  v. 
Binus,  3  T.  R.  185;  Hazzard  v,  Has- 
kell, 27  Me.  549;  Clark  v.  Brown,  6N. 
H.  434;  Wheeler  v.  Bates,  21  N.  H. 
460;  Yelverton  v.  Conant,  18  N.  H. 
123.  See  also  Fahy  v.  Brannagan,  56 
Me.  42. 

In  Cassidy  v.  Holbrook,  81  Me.  589, 
the  plea  concluded  as  follows  :  "Where- 
fore he  prays  judg of   said   writ, 

that  it  may  be  quashed,"  etc.,  and  the 
plea  was  held  fatally  defective  because 

the  abbreviated  expression  "judg " 

could  not   be  accepted   for   the  word 
"judgment." 

The  prayer  for  judgment  is  at  com- 
mon law  a  necessary  part  of  the  plea. 
Chit.  Prec.  in  PI.  (3d  ed.),  pt.  i,  p. 
18,  citing  Davies  v.  Thomson,  14  M. 
&  W.  161 ;  Whitling  v.  Desanges,  3 
C.  B.  910,  4  D.  &  L.  678.  See  also  Cas- 
sidy V.  Holbrook,  81  Me.  592.  And  such 
prayer  should  be  inserted  in  the  con- 
clusion of  the  plea.  Its  omission  there 
will  not  be  cured  by  the  fact  that  the 
defendant  prays  judgment  of  the  writ 
in  the  commencement  of  his  plea. 
Cassidy  v.  Holbrook,  81  Me.  591 ;  Pike 
v.  Bagley,  4  N.  H.76;  Baker  7'.  Brown, 
18  N.  H.  551 ;  Clark  v.  Brown,  6  N. 
H.434. 

In  English  practice  it  was  formerly 
not  sufficient  to  pray  judgment  of  the 
declaration  only.  The  defendant  should 
also  pray  judgment  of  the  writ.  Na- 
vies V.  Thomson,  14  M.  &  W.  161. 

Florida. — No  formal  defense  shall  be 
required  in  a  plea,  and  it  shall  com- 
mence as  follows,  or  to  the  like  effect: 
"  The  defendant,  by  Jeremiah  Mason, 
his  attorney  (or  in  person),  says  that " 
{here state  the  first  defense) ;  and  every 
other  plea  shall  be  numbered  and  shall 
commence  as  follows,  or  to  the  like 
effect :  "And  for  second  {etc. )  plea,  the 
defendant  says  that"  {here  state  the  sec- 
ond, etc.,  defense);  and  no  formal  con 
elusion  shall  be  necessary  to  any  plea 
24  Volume  I. 


39. 


ABATEMENT,  PLEAS  IN. 


40. 


ant  is  ready  to  verify:  wherefore  he  prays  judgment  of  the  plain- 
tiff's said  writ  and  declaration  (or  3z7/),  and  that  the  same  may  be 
quashed.  Edward  Fuller,  Defendant's  Attorney. ^ 

b.  Setting  Up  Matter  Dehors  the  Writ. 

Form  No.  39. 
Richard  Roe   ) 
ats.  > 

yoAn  Doe.  ) 
And  the  said  Richard  Roe,  by  Edward  Fuller,  his  attorney 
(or  in  his  own  proper  person^,  comes  and  defends  the  wrong  (or 
force)  and  injury,  when,  etc., 2  and  says  that  {^alleging  the  mat- 
ter of  abatement)  ;  and  this  the  said  defendant  is  ready  to  verify: 
wherefore  he  prays  judgment  of  the  plaintiff's  said  writ  and  declara- 
tion (or  bill),  and  that  the  same  may  be  quashed. 3 

2.  Affidavit  of  Verification.* 

Form  No.  40. 
(3  Chit.  PI.  (1821),   p.  562.) 
In  the  King's  Bench. 

i     yohn  Doe,  plaintiff, 
Between  <  and 

(  Richard  Roe,  defendant. 
Richard  Roe,  of  the  parish  of  St.  Owen,  in  the  liberties  of  the 


or  subsequent  pleading,     i  Fla.    Rev. 

Stat.  383. 

Illinois. — A  plea  in  abatement  must 

be  properly  entitled  in  the  case.     Thus, 

in  an  action  against  three  defendants, 

the  defendants  filed  a  plea  to  the  writ 

as  follows : 

wrj  tr    c      7       flri  the  Circuit 

''Thomas  H.  Fowler,     ^^^^^   ^^  ^^,^^, 

*'  *   <  gamon  County, 

e-f      J.1   ^tr'  A        ij        October  Term, 
Joseph  W.Arnold.    [  a.  D.  i8.59. 

"And  the  said  defendants,  by  their 
attorneys,  come  and  defend,"  etc.  It 
was  held  that  the  plea  was  properly 
stricken  from  the  files  because  two  of 
the  defendants  were  not  named  either 
in  the  margin  or  in  the  body  of  the 
plea.     Fowler  v.  Arnold,  25  111.  284. 

The  plea  should  also  be  entitled  of 
the  term  to  which  the  writ  is  return- 
able. Otherwise  it  is  bad  on  demurrer. 
Whidden  v.  Seelye,  40  Me.  253. 

1.  If  the  defendant  appears  in  per- 
son, his  own  name,  and  not  that  of  an 
attorney,  should  be  subscribed. 

2.  See  Form  No.  38,  note  i. 

3.  Where   the  defendant  pleads,  in 


abatement  of  the  writ,  matter  appar- 
ent on  the  face  of  it,  he  should  both 
begin  and  conclude  his  plea  with  pray- 
ing judgment  of  the  writ;  but  where 
the  plea  in  abatement  is  founded  on 
some  extrinsic  matter  outside  of  the 
writ,  such  as  joint  tenancy,  excommu- 
nication, nontenancy,  misnomer,  and 
the  like,  it  is  not  formal  to  begin  the 
plea  with  praying  judgment  of  the 
writ,  though  it  should  conclude  with 
that  prayer.  Foxwist  v.  Tremaine,  2 
Saund.  209<t,  note  i ;  Rex  v.  Shake- 
speare, 10  East  87,1  Chit.  PI.  (i6th  Am. 
ed.),  *p.  478.  In  Vermont  it  is  held 
that  a  plea  which  sets  up  matter  dehors 
the  writ,  and  which  both  begins  and  con- 
cludes with  a  prayer  for  judgment  of 
the  writ,  is  fatally  defective.  Landon 
f.  Roberts,  20  Vt.  286 ;  Morse  v.  Nash, 
30  Vt.  76;  Smith  V.  Chase,  39  Vt.  89; 
Waterman  v.  Holmes,  62  Vt.  463. 

This  distinction  is  not  now  general- 
ly observed,  and  one  court  has  said 
that  it  '*  is  quite  too  fanciful  to  be  sup- 
ported." Knowles  -•.  Rowell,  8  N.  H. 
544. 

4.  AfBdavlt  of  Tmtli  to  Plea  In  Abate - 
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city  of  Hereford,,  surgeon,  the  above-named  defendant  in  this  cause, 
maketh  oath  and  sayeth  that  the  plea  hereunto  annexed  is  true  in 
substance  and  matter  of  fact.i  Richard  Roe. 

Sworn  at   Westminster  Hall,  the  20th  day  of  Jtme,  iSiJ, 

Before  me,  Ellenhorough. 

Form  No.  41. 

(Precedent  in  Holloway  v.  Freeman,  22  111.  199.) 

Alfred  Freeman       \   ^^^^^^    ^^^^^    j^  ^^^    ^^^    ^^^  ^^^^^^ 

r,  1     .  rf^fi^/f  J    /     of     Peoria,    state    of     Illinois,    Ju'lv 

Robert  H  Holloway  ^nd   C     Term,  A.  D.  i85<?.  ' 

Henry  M.  Bogges.       ) 

Robert  H.  Holloway  and  Henry  M.  Bogges,  the  defendants,  being 
duly  sworn,  depose  and  say  that  the  above  plea  by  them  pleaded  is 
true  in  substance  and  in  matters  of  fact. 

Sworn  to  and  subscribed  2  before  me  this  6th  day  of  July,  i858. 
Wm.  P.  Smith,  Notary  Public  for  the  City  of  Monmouth,  III. 

Form  No.  42. 
(2  Md.  Pub.  Gen.  Laws,  art.  75,  §  23,  sub.  §  84,  p.  no.)  3 

Allega?ty  County: 

Richard  Roe  {the  defendant  in  the  cause)  makes  oath  and  says 
that  the  plea  hereunto  annexed  is  true  in  substance  and  in  fact. 

Sworn  before  Abraham  Kent, 

Justice  of  the  Peace  within  and  for  said  County. 

jnent  that  Person  Generally  Liable  with  Chit.  Prec.  in  PI.  (3d  ed.),  pt.  i,  p.  283. 

Defendant  is  Not  Sued  witb  Him. — The  An     affidavit    was     held     insufficient 

form   prescribed  in  Chit.  Prec.  in  PI.  which  stated  *•  that  this  is  a  true  plea," 

(3d  ed,),  pt.  I,  p.  283,  is  as  follows:  and   not '*  that  the  plea  is  true,"  the 

"In  The  C^  B.  (or  C.  Z'.)  {,or  Ex-  statute    requiring    that    the    affidavit 

chequer  of  Pleas),  should  establish  the  fact,  not  the  legal- 

John  Doe,   plaintiff,  ity  of  the  plea.     Onslow  v.   Booth,  i 

Between  I  and  Stra.  705. 


Richard  Roe.  defendant.  A  plea  setting  up  facts,  not  apparent 

^^\, Richard  Roc,  oi  Fleet  street,  And  of  record,  is  fatally  defective  if  not 
city  of  London,  the  defendant  in  this  verified  by  affidavit.  Whidden  v.  See- 
cause,   make   oath   and    say   that   the  lye,  40  Me.  247. 

plea  hereunto  annexed  is  true  in  sub-  2.  The  words  "sworn  to  and  sub- 
stance and  in  fact,  and  that  the  said  scribed  in  open  court,"  at  the  foot  of 
Samuel  Short,  mentioned  in  the  said  a  plea,  signed  by  the  party  pleading, 

plea,  resides  at  No. ,  in and  attested  by  the  clerk,  constitute 

street,  in  the  parish  of ,  in  the  a  sufficient  verification  without  a  for- 

countyof .            Richard  Roe.  mal   affidavit.     State   v.   Middleton,  5 

"Sworn   in  court,    the  25th  day   of  Port.  (Ala.)  484. 

July,  1815,  before  me,      G.  Wood."  3.  Maryland.— The   affidavit     should 

And  the  residence  stated  of  the  party  also  contain  the  averment  in  the  form 

not  joined  with  the  defendant  must  be  prescribed  by  any  special  law;  such, 

the  residence  at  the  time  of  the  plea  for    example,    that   the   affiant   verily 

pleaded,  not  the  residence  at  the  in-  believes    that   the    defendant   will   be 

stitution  of  the  suit.     White  v.  Gas-  able  to  produce  sufficient  evidence  to 

coyne,  3  Exch.  36.  support  the    same.     See    Pub.   Gen. 

1.  This  form  should  be  adhered  to.  Laws  of  Maryland,  p.  11 10. 
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Form  No.  43. 
(Precedent  in  People  v.  Cyphers,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)67S.) 

Otsego  County,  ss. : 

yames  W.  Cyphers,  the  above-named  defendant,  being  sworn, 
says  that  the  foregoing  pleas  are  true  in  substance  and  matter  of 
fact.  yames   W.  Cyphers. 

Sworn  before  me  this  10th  ) 
day  of  December,  18^^.      S 

D.  A.  Avery.  Clerk  of  Otsego  County. 

3.  Pleas  to  the  Jurisdiction. 

Pleas  to  the  jurisdiction,  though  in  effect  they  abate  the  writ,  are 
not  strictly  pleas  in  abatement,  and  differ  principally  from  such 
pleas  in  that  they  must  be  pleaded  in  person  and  not  by  attorney.! 

a.  Defendant  Sued  in  Wrong  (bounty. 

(1)  In  Gexkral. 

If  the  defendant  wishes  to  raise  the  objection  that  he  has  been 
sued  in  the  wrong  county,  he  should  do  so  by  plea  in  abatement. 2 

Form  No.  44. 
Charles  Doe     ) 

ats.  >  ♦ 

Aaron  Bro-jcn.  ) 

And  the  said  Charles  Doe,  in  his  proper  person, 3  comes  and 
defends  the  force  *  and  injury,  and  says  that  the  said  county  of 
Glamorgan  is  one  of  the  tvjelve  counties  within  the  principality  or 
dominion  of  Wales,  within  which  county  there  are,  and  time  out  of 
mind  have  been,  justices,  and    with    all   and    singular    pleas  and 

1.  See  I  Chit,  on  PI.  (i6th  ed.),  and  proved,  notsvithstanding  it  may 
p.  457.  contradict  the  sheriff's   return.     Co.x 

2.  Kenney   v.    Greer,     13    111.    449;  v.  Jones,  i  Stew.  (Ala.)  379. 
Gillilan  v.   Gray,  14  111.  416;  Water-  A  Town  is  deemed  a  resident  of  the 
man  v.  Tuttle,  18  111.  292  ;  Hamilton  v.  county  of  which  it  is  a  part.     State  v. 
Dewey,  22  111.  490;  Hardy  v.  Adams,  48  Town  of  Lake,  28  Minn.  362. 

III.  532;  Lincoln  County  v.  Prince,  2  3.  Pleaded  in  Person. — A  plea  to  the 

Mass.  544;  Day  7'.  Jackson,  5  Mass.  237;  jurisdiction  should  be  pleaded  in  per- 

Hawkes  v.  Kennebeck  County,  7  Mass.  son   and   not    by   attorney.      Mineral 

461;    Guild  V.  Bonnemort,  156   Mass.  Point  R.  Co,  r-.  Keep,  22  111.  9;   Hor- 

524;  Cleveland  r.  Welsh,  4  Mass.  591;  tons  v.  Townes,  6  Leigh  (Va.)  47;  i 

Murphy  v.  Merrill,  12  Cush.   (Mass.)  Chit.   PI.  460;  Gould's  PI.  222;  Put. 

284;  Brown r.  Webber, 6  Cush.  (Mass.)  PI.  and    Pr.    152;    Teasdale  v.    Sloop 

560;    Hastings    t'.    Bolton,     i     Allen  Rambler,  Bee.  Adm.  9. 

(Mass.)  529;  Sperry  z;.  Ricker,  4  Allen  Defendant  a  Ck)rporation. — If  the  de- 

(Mass.)   17;  Chevallier  --.  Williams,  2  fendant  is  a  corporation,  a  plea  to  the 

Tex.    239;    Childress    -'.     Perkins,    i  jurisdiction  should  be  by  its  president. 

Cooke   (Tenn.)    87;  Casey   -•.    Cleve-  Qiiarrier  v.  Peabody  Ins.  Co.,  10  W. 

land,  7  Port.  (Ala.)  446.  Va.  507. 

Residence   and   Freehold    in    Another  4.  If  the  action  is  in  debt  or  assump- 

Coonty  may  be  pleaded  in  abatement,  sit,  put  "wrong"   instead  of '*  force." 
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actions,  as  well  real  as  personal,  arising  within  the  same  county, 
are,  and  at  the  time  of  exhibiting  the  said  bill  of  the  said  Aaron 
Brotvn  were,  and  from  time  immemorial  have  been,  and  by  right 
ought  to  be,  pleaded  and  pleadable  within  the  said  county  of  Gla- 
morgan, before  the  said  justices  there  for  the  time  being,  and  not 
here  in  the  court  of  our  said  lord  the  king,  before  the  king  himself;! 
and  the  said  Charles  Doe,  at  the  time  of  exhibiting  the  said  bill  of 
the  said  Aaron  Brozvn,  and  before,  was,  and  from  henceforth 
hitherto  has  been,  resident  and  commorant  in  the  same  county,  that 
is  to  say,  at  Reynoldson  aforesaid,  in  the  said  county ;  and  this  he 
is  ready  to  verify  :  wherefore,  since  the  cause  of  action  aforesaid 
arose  in  the  said  county  of  Glamorgan,  within  the  principality  or 
dominion  of  Wales,  the  aforesaid  Charles  Doe  prays  judgment  if 
the  court  of  our  lord  the  king  here  will  or  ought  to  have  further 
cognizance  of  the  plea  aforesaid. 2  Charles  Doe,  Defendant. 

(  Verijicatioji.^) 


Form  No.  45. 


Charles  Doe 
ats. 
Aaron  Broivn. 


And  the   said    Charles   Doe,   in   his   proper  person,   comes  and 
defends  the  wrong  and  injury,  when,  etc.,*  and  says  that  this  court 


1.  Must  Give  Plaintiff  a  Better  Writ. — 
A  plea  to  the  jurisdiction  in  a  superior 
court  must,  in  a  transitory  action, 
show  jurisdiction  in  some  other  court, 
in  order  that  the  plaintiff  may  have  a 
better  writ.  Doe  v.  Roe,  2  Burr.  1046; 
Mostyn  t'.  Fabrigas,  Cowp.  174;  Davis 
V.  Stringer,  Carth.  355;  i  Chit.  PI. 
461;  Ridling  v.  Stewart,  77  Ga.  539; 
Fain  v.  Crawford,  91  Ga.  30;  Rea 
•:•.  Hayden,  3  Mass.  24;  Lawrence 
V.  Smith,  5  Mass.  362;  Jones  v.  Win- 
chester, 6  N.  H.  497;  Middleton  -'. 
Pinnell,  2  Gratt.  (Va.)  202. 

In  an  Inferior  Court. — Hut  in  a  plea 
to  the  jurisdiction  in  an  inferior  court 
it  is  sufficient  to  allege  that  the  cause 
of  action  accrued  outside  of  its  juris- 
diction, without  showing  the  jurisdic- 
tion to  which  the  plaintiff  should  have 
resorted.  Rex  v.  Johnson,  6  East  600 ; 
I  Chit.  PI.  461. 

In  Illinois  it  is  not  necessary,  it 
seems,  to  point  out  in  the  plea  some 
other  court  in  which  the  plaintiff 
ought  to  bring  his  suit,  since  the 
courts  must  take  judicial  notice  of  the 
law  which  establishes  tribunals  in  the 
several    counties.     Put.    PI.    and    Pr. 

2.  Prayer  for  Judgment — Form  of. — 

Except  in  cases  of  personal  privilege, 


a  plea  to  the  jurisdiction  should  con- 
clude with  a  prayer  for  judgment 
whether  the  court  will  or  ought  to 
have  or  take  further  cognizance  of 
the  suit.  Lampley  -•.  Thomas,  i  Wils. 
193 ;  Hortons  -'.  Townes,  6  Leigh  (Va.) 
c;8;  Quarrier  x\  Peabodv  Ins.  Co.,  10 
\V.  Va.  507;  Drake  v.  Drake,  83  111. 
526;  Safford  %'.  Sangamo  Ins.  Co.,  88 
111.  296.  Compare  Cadman  v.  Gren- 
don,  Latch.  178;  Wentworth  v.  Squib, 
Lutw.  45. 

But  it  has  been  held  that  where  the 
defendant  is  sued  in  the  wrong  county, 
his  plea  to  the  jurisdiction  is  a  meri- 
torious one,  and  should  not  fail  because 
he  improperly  prays  judgment  of  the 
writ  and  declaration.  Drake  v.  Drake, 
83  111.  526;  Tiffany  v.  Spalding,  22 
111.  493;  Humphrey  v.  Phillips^  57 
111.  132;  Safford  v.  Sangamo  Ins.  Co., 
88  111.  296. 

A  plea  to  the  jurisdiction  on  the 
ground  of  personal  privilege  should 
conclude  with  a  prayer  for  judgment, 
whether  the  defendant  ought  to  answer 
to  the  writ  and  declaration.  Steph. 
on  PI.  143;  Chatland  v.  Thornley, 
12  East  544;  Bowyer  v.  Cook,  5 
Mod.  146. 

3.  See  supra.  Form  No.  40. 

4.  See  supra   Form  No.  38,  note  I, 
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ought  not  to  have  or  take  further  cognizance  of  this  cause,  because 
he  the  said  Charles  Doe  was  before  and  at  the  time  of  the  com- 
mencement of  this  action,  and  from  thence  hitherto  has  been,  and 
still  is,  a  resident  of  the  county  of  Chester.,  in  the  state  of  Pennsyl- 
vania., and  that  during  all  of  said  time  he  did  reside  and  still  resides 
in  the  said  county  of  Chester,  and  did  not  reside  and  does  not  now 
reside  in  the  said  county  of  York,  in  the  said  state  of  Pennsylvania, 
as  in  said  writ  is  supposed  and  alleged;  that  he,  the  said  Charles 
Doe,  was  not  found  or  served  with  process  in  the  said  county  of 
Chester,  but  was  found  and  served  with  process  in  the  said  county 
of  York;  that  the  supposed  cause  of  action  herein  did  not,  nor  did 
any  part  thereof,  arise  in  the  said  county  of  Chester,  but  that  said 
supposed  cause  of  action  and  every  part  thereof  did  arise  within 
the  said  county  of  Tork;"^  and  this  the  said  defendant  is  ready  to 
verify :  w^herefore  he  prays  judgment  whether  the  court  here  will 
or  ought  to  have  or  take  further  cognizance  of  this  action. 

(  Verijication.^)  Charles  Doe,  Defendant. 

Form  No.  46. 
(Precedent  in  Lincoln  County  v.  Prince,  2  Mass.  544.) 

Isaac  Prince      ) 

ats.  > 

Lincoln  County.  ) 

And  the  said  Prince,  in  his  proper  person,  comes  and  says  that 
this  honorable  court  ought  not  to  take  cognizance  of  this  cause,  nor 
he  in  this  court  be  held  to  answer  therein,  for  that  all  the  judges  of 
this  court,  and  all  the  jurors  here  returned  for  the  trial  of  all  causes 
here  to  be  tried  by  a  jury,  are  inhabitants  ^vithin  the  said  county  of 
Lincoln,  and  directly  interested  in  the  event  of  this  suit,  and  the 
said  action  ought  to  have  been  brought  and  commenced,  if  any- 
where, in  the  Court  of  Common  Pleas,  in  the  county  of  Cumberland, 
where  the  said  Prince  lives,  and  not  in  the  county  of  Lincoln;  and 
this  he  is  ready  to  verify:  wherefore  he  prays  judgment  whether 
this  be  a  court  competent  to  hear  and  try  this  cause,  and  that  he 
may  not  be  held  here  to  answer  therein. 3 

(  Verification.^^  Isaac  Prince,  Defendant. 

1.  This  would  seem  to  be  a  neces-  2.  See  supra.  Form  No.  40. 

sary  allegation  in  the  plea  in  jurisdic-  3.  This    precedent   was    held   good 

tions  where  it  is  provided   by   statute  upon  demurrer  in  Lincoln  County  v. 

that  an  action  may  be  brought  in  any  Prince,  2  Mass.  544.  C<7w/«r^Hawkesr. 

county  wherein  the  cause  of  action  or  Kennebeck  County,  7  Mass.  461,  where 

any  part  thereof  arose,  although  none  it  was  held  that   an  action   against  a 

of  the  defendants  may  reside  therein,  county   could  not  be  brought  in   the 

See  Code  W.  Va.,  c.  123;  CodeVa.,c.  Court  of  Common    Pleas    for    such 

157,  ij  3215  ;  Hull  V.  Fields,  76  Va.  594 ;  county. 

Warren  T'.Saunders,27Gratt.(Va.)  259.  4.  See  j«/ra,  Form  No.  40. 
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(2)  In  City  Court,   because  None  of  the  Parties  Reside 
WITHIN  THE  City. 

Form  No.  47« 
(Conn.  Pr.  Act,  p.  195.) 
yohti  Doe      ) 
against        >  C//y  Court  of  iVew  Haven,  jfanuary  Term,  i875. 
Richard  Roc.  ) 

The  defendant  pleads  in  abatement  because  he  did  not,  as  is  in 
said  writ  alleged,  nor  did  the  plaintiff,  reside  within  the  limits  of 
said  city,  at  the  time  of  the  commencement  of  said  suit.  And  there- 
fore he  prays  judgment.  By  Edward  Fuller,  his  Attorney. 

Form  No.  48. 

(  Title  as  in  Form  No.  38.) 

And  the  defendant  comes  into  court  and  prays  judgment  of  the 
plaintiff's  writ,  and  says  that  the  same  ought  to  abate  and  be  dis- 
missed, because  he  says  that  said  action  is  a  transitory  action,  and 
at  the  time  of  the  commencement  of  said  suit,  and  long  before, 
neither  the  plaintiff  nor  defendant  lived  in  said  county  of  New 
Haven,  but  the  plaintiff  at  the  time  of  the  commencement  of  said 
suit,  and  long  before,  lived  and  still  lives  at  Litchfield,  in  the 
county  of  Litchfield,  and  that  the  defendant  at  the  time  of  the  com- 
mencement of  said  suit,  and  long  before,  lived  and  still  lives  at 
Haddam,  in  the  county  of  Middlesex,  and  the  plaintiff,  if  he  had 
any  cause  of  action  against  the  defendant,  ought  to  have  brought 
the  same  to  the  Superior  Court,  in  the  county  of  Litchfield,  or  in 
the  county  of  Middlesex ;  and  this  he  is  ready  to  verify :  wherefore 
he  prays  judgment,  etc.i 

(  Verification."^)  Edward  Fuller,  Defendant's  Attorney. 

FORM    FOR    the    SAME    IN    REPLEVIN. 

Form  No.  49. 
(Precedent  in  Cassidy  v.  Holbrook,  81  Me.  589.) 

(  Venue  and  title.) 

And  now,  on  the  first  day  of  the  term,  the  said  defendant  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  prays  judg- 
ment of  the  writ  in  the  above-entitled  action,  because  he  says  that 
^he  value  of  the  goods  to  be  replevied,  and  in  said  writ  described, 
exceeded  twenty  dollars  at  the  time  of  the  issuance  of  said  writ, 
and  that  at  the  time  of  the  purchase  and  service  of  said  writ,  and 
long  before,  said  goods  were  in  the  lawful  possession  of,  and  were 
lawfully  detained  by,  said  defendant,  at  said  Milo,  in  the  county  of 
Piscataquis,  as  by  the  allegations  of  said  writ  will  appear  to  the 
court ;  wherefore   the  said  plaintiff,  if  he  had  any  good  cause  of 

1.  2  Rev.  Swift's  Dig.  (Conn.)  619.  2.  See  supra,  Form  No.  40. 
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action  against  the  said  defendant,  ought  to  have  commenced  the 
same  in  accordance  with  the  statute  in  such  cases  made  and  pro- 
vided, that  is  to  say,  in  the  Supreme  Judicial  Court  in  the  county 
of  Piscataquis  aforesaid,  and  not  in  said  court  in  the  county  of 
Penobscot;  and  this  he  is  ready  to  verify :  wherefore  he  prays 
judgmenf^  of  said  writ,  that  it  may  be  quashed,  and  for  a  writ  of 
restitution  for  the  return  of  said  goods,  and  for  his  proper  damages 
and  legal  costs  in  the   premises.  yatnes  jf.  Holbrook. 

(3)  Where  the  Declaration  Embraces  Several  Causes 

OF  Action. 
Form  No.  50. 

Charles  Doe     ) 

ats.  > 

Aaron  Brown.   ) 

And  the  said  Charles  Doe,  in  his  proper  jjerson,  comes  and 
defends  the  wrong  and  injury,  and  says  that  before  and  at  the  time 
of  the  commencement  of  this  action,  by  the  said  Aaron  Broivn,  he 
the  said  Charles  Doe  was,  and  from  thence  hitherto  2  has  been, 
and  still  is,  residing  in  the  county  of  Cook,  in  the  said  state  of 
Illinois,  and  not  in  the  said  county  of  Greene,  in  said  state,  and 
that  he  the  said  Charles  Doe  was  not  found  or  served  with  process 
in  said  county  of  Greene,  but  was  found  and  served  with  process 
in  said  action,  in  the  said  county  of  Cook,  and  that  none  3  of  the 
said  debts,  contracts,  or  causes  of  action  mentioned  in  the  plaintiff's 
declaration  herein,  accrued  or  became  payable  in  the  said  county  of 
Greene;  and  this  the  defendant  is  ready  to  verify:  wherefore  he 
prays  judgment,  etc. 

(  Veri^cation  .^)  Charles  Doe,  Defendant. 

b.  No  Sepviee  of  Writ. 
Form  No.  5  i . 
(Precedent  in  Union  Guaranty,  etc.,  Co.  f.  Craddock,  59  Ark.  596.) 
(  Vemie  and  title.) 

And  now  on  this  day  comes  the  defendant,  the  Union  Guaranty 
d;    Trust    Company,   and  without  entering    its  appearance  herein, 

1.  In  this  plea  the  defendant  con-  to  state  the  ground  of  abatement  at 
eluded  as  follows:  "Wherefore  he  the  time  of  the  commencement  of  the 
prays  judg —  of  said  writ,  that  it  action.  Powers  z\  Bryant,  7  Port, 
may  be  quashed,"  etc.,   and   for   this  (Ala.)  9. 

error  in  thus   abbreviating  the   word         3.   It  is   not   sufficient  to  deny  that 

"judgment,"  his  plea  was  held  bad  on  the  debts,  contracts,  causes  of  action, 

demurrer.      The   court    said:    "This  etc.,  accrued  or  became  payable  in  the 

abbreviated   expression   'judg — '  can-  county  where  the  action  is  pending; 

not  be  accepted  for  the  word   'judg-  it   should  be  alleged  that  no  one   of 

ment.'     It  may  stand   for  other  words  them  accrued  or  became  payable  there, 

as  well  as  for  that.     He  therefore  fails  otherwise  the   plea  is  demurrable  on 

in  his  plea  to  pray  judgment  of   the  the  ground  that  the  court  may  have 

writ,  the  plea  being  for  that  cause  fa-  jurisdiction   of  one   or    more   of   the 

tally  defective  on  demurrer."     Cassidy  causes  of  action  stated  in  the  declara- 

V.  Holbrook,  81  Me.  591.  tion.     Diblee  v.  Davison,  25  111.  486; 

2.  It  is  usual  to  aver  a  continuance  Dunlap  v.  Turner,  64  111.  47. 

of   the  nonresidence,  but  it  is  sufficient         4.  See  supra,  Form  No.  40.   • 
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says,  by  way  of  abatement  of  the  writ  in  this  behalf,  that  neither 
Alilton  P.  Boyd.,  Edivin  Shelby,  or  Charles  Hall  were,  on  the 
third  day  of  yu?ie,iS92,  nor  have  they,  or  either  of  them,  been, 
since  that  day,  the  agents  of  the  said  SL  Paul  German  Insurance 
Company  at  any  place  in  the  state  of  Arkansas,  or  elsewhere. 
That  the  only  agents  of  the  St.  Paul  Gertnan  Insurance  Company, 
upon  whom  service  could  be  lawfully  had  in  this  state  on  the  3d 
of  June,  i892,  or  since  that  time,  were  W.  S.  Dunlop  and  Sam- 
uel B.  Adams,  both  of  Little  Rock,  in  Pulaski  county,  Arkansas, 
both  of  whom  were,  on  the  18th  day  of  September,  iS89,  by  writ- 
ten stipulation  filed  by  the  said  St.  Paul  German  Insurance  Com- 
pany in  the  office  of  the  auditor  of  this  state,  designated,  as  re- 
quired by  law,  as  agents  for  said  company,  upon  whom  any  legal 
process  might  be  served,  and  wherein  it  is  also  provided  that,  in 
case  the  said  St.  Paul  German  Insurance  Company  should  cease  to 
do  business  in  this  state,  or  to  maintain  the  agent  therein  desig- 
nated, that  process  might,  in  that  event,  be  served  thereafter  on  the 
auditor  of  the  said  state  of  Arkansas  in  any  action  against  said 
company,  upon  any  policy  or  liability  issued  or  contracted  during 
the  time  said  company  transacted  business  in  said  state  of  Arkan- 
sas, which  service  so  made  should  have  the  same  effect  as  if  per- 
sonally served  on  said  company  within  the  state  of  Arkansas,  a 
copy  of  which  said  written  stipulation,  duly  certified,  is  filed  here- 
with, marked  "  Exhibit  A,"  and  made  a  part  of  this  answer.  That 
the  said  St.  Paul  German  Insurance  Company  was  not,  on  the  3d 
day  of  "June,  i892,  engaged  in  any  business  in  this  state,  and  has 
not  been  since  the  writ  in  this  case  against  this  defendant,  the 
Union  Guaranty  S  Trust  Company,  was  served  on  the  president  of 
this  company  at  Little  Rock,  in  Pulaski  county,  Arkansas,  and  no 
service  was  ever  made  either  upon  Samuel  B.  Adams,  or  the 
auditor  of  this  state  as  agent  of  said  St.  Paul  German  Insurance 
Company,  in  Sebastian  county,  Arkansas,  or  elsewhere;  nor  has 
any  service  ever  been  made  upon  any  officer  of  said  St.  Paul  German 
Insurance  Company  any  where,  nor  has  the  said  St.  Paul  German 
Insurance  Company  pleaded  or  entered  its  appearance  to  this  suit.l 
(  Verijication  and  signature  of  counsel.^ 

FORM   FOR  THE   SAME   IN  ATTACHMENT. 

Form  No.  52. 
(Precedent  in  Wales  v.  Clark,  43  Conn.  184.) 

(  Venue  and  title.  ^ 

The  defendant,  in  his  proper  person,  comes  into  court  and  prays 

1.  In  the  case  from  which  the  above  pleawas  held  defective  by  the  trialcourt, 

precedent  was  taken,  the  St.  Paul  Ger-  but  the  Supreme  Court  held  that  the 

man   Insurance  Company  was  a  code-  pleawas  sufficient,  and  should  have  been 

fendant  with  the   Union  Guaranty  &  sustained,  and   that   the  cause  should 

Trust  Company,  which  was  one  of  the  have  been  dismissed,  without  prejudice, 

in.surance   company's    sureties   on   its  for  want  of  proper  service  upon  either 

bond  required  of  foreign  corporations  of  the  defendants.     Union  Guaranty, 

doing  business  in  the  state.     The  above  etc.,  Co.  v.  Craddock,  59  Ark.  593. 
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judgment  of  the  plaintiff's  writ,  and  says  that  the  court  here  ought 
not  to  take  further  cognizance  of  the  action  aforesaid,  because  he 
says  that  at  tlie  time  of  the  commencement  of  said  suit,  and  long  be- 
fore, neither  the  plaintiff  nor  defendant  were  inhabitants  of  said 
Neiv  Haven  county,  or  of  the  state  of  Connecticut^  but  the 
plaintiff  at  the  time  of  the  commencement  of  said  suit,  and  long 
before,  lived,  and  still  lives,  in  the  state  of  Massachusetts^  and 
the  defendant  at  the  time  of  the  commencement  of  said  suit 
was  a  resident  of  the  state  of  Ne-<v  Vork;  and  that  the  defendant 
was  not  in  the  county  of  Netv  IIave?i,  nor  in  the  state  of  Connecti- 
cut, at  the  time  of  the  coinmenceinent  of  said  suit,  neither  has  any 
personal  service  of  said  writ  ever  been  inade  upon  him,  as  appears 
by  the  returns  indorsed  upon  said  writ.  And  the  defendant  further 
says  that  no  valid  attachment  of  any  property  or  estate  of  said  de- 
fendant, being  or  situated  in  said  Ne-w  Haven  county,  has  ever 
been  made  upon  said  writ,  but  only  the  filing  of  a  certificate  stat- 
ing that  jfames  H.  Weeden,  a  deputy  sheriff  of  said  New  Haven 
county,  had,  on  the  29th  day  of  April,  i87-^,  attached  certain  lands 
situated  in  the  town  of  Waterbury.,  in  said  New  Haven  county, 
then  standing  on  the  land  records  of  said  to\vn  in  the  name  of  said 
defendant ;  and  the  defendant  avers  that  the  attachment  alleged  to 
have  been  made  thereby  was  and  is  absolutely  illegal,  null,  and 
void,  in  this,  that  said  attachment  so  alleged  to  have  been  made  on 
the  29th  day  of  April,  i874,  by  said  deputy  sheriff,  was  made  by 
said  deputy  sheriff  by  his  leaving  a  certificate  of  said  alleged  at- 
tachment, on  said  29th  day  of  April,  with  the  town  clerk  of  said 
town  of  Waterbury,  upon  certain  information  communicated  to  him 
by  Arthur  F.  Eggleston,  the  plaintiff  's  attorney,  by  a  telegram 
dated  at  Hartford,  April  29,  i874 ;  and  that,  at  the  time  of  said 
alleged  attachment,  the  said  deputy  sheriff  did  not  have,  nor  ever 
had  had,  the  original  writ  upon  the  authority  of  which  said  attach- 
ment was  stated  to  have  been  made ;  and  that  said  deputy  sheriff 
did  not  receive  said  original  writ  until  about  ten  o'clock  on  the 
morning  oi  the  30th  day  of  April,  i874,  when  he  made  the  returns 
thereon,  as  appears  by  the  indorsements  of  said  deputy  sheriff  upon 
said  writ.  All  of  which  said  defendant  is  ready  to  verify.  Where- 
fore he  prays  judgment  thereof,  that  the  said  writ  may  abate  and 
be  dismissed. 

(  Verification  and  signature  of  defendant. ) 

e.  Defective  Affidavit  in  Attachment. 

(1)  Want  of  Certainty. 

Form  No.  53. 

(  Venue  and  title  as  in  Form  No.  38.) 

And  the  said  defendant  comes  and  defends  the  wrong  and  injury, 
when,  etc.,^-  and  prays  judgment  of  said  writ  and  declaration,  be- 

1.  See  supra,  Form  No.  38,  note   i. 
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cause  he  says  that  no  affidavit,  as  the  law  requires,  was  filed  in  said 
action  before  the  said  writ  of  attachment  issued ;  the  affidavit 
filed  being  insufficient  in  this,  that  the  allegations  thereof  are  made 
upon  belief  merely,  and  not  from  any  knowledge  of  the  affiant,  and 
are  not  positive  ;  and  this  the  said  defendant  is  ready  to  verify  by 
the  record  :  wherefore  he  prays  judgment  of  said  writ  and  declara- 
tion, and  that  the  same  may  be  quashed,  i 

(  Verijication  and  signature  as  in  Forms  Nos.  38  and  ^1.) 

(2)  Not  Taken  before  Proper  Officer, 

Form  No.  54. 

(Precedent  in  Edmondson  v.  Carnall,  17  Ark.  286.) 

State  of  Arkansas,  \  In  the  Circuit  Court  of  said  county,  Eeb- 
County  of   Sebastian. \  ruary  Term,  \%55. 

Samuel  Edmondson,  defendant, 

ats. 

John  Carnall,  plaintiff. 

And  the  said  defendant,  by  his  attorney,  comes  and  prays  judg- 
ment of  the  said  writ  of  attachment  and  the  declaration  on  which 
the  same  issued  in  this  behalf,  because  he  says  that  the  affidavit  by 
the  said  plaintiff,  filed  with  said  declaration  in  this  behalf  in  the 
office  of  the  said  clerk  of  the  Circuit  Court  of  Sebastian  county,  in 
the  state  of  Arkansas,  on  the  28th  day  of  October,  i854,  was  not 
taken  before  any  judge,  justice  of  the  peace,  or  clerk  of  any  of  the 
circuit  courts  within  and  for  the  state  of  Arkansas.  And  so  the 
said  defendant  in  fact  says,  that  the  said  w^rit  of  attachment  in 
this  behalf  issued  by  the  clerk  of  the  Circuit  Court  of  Sebastian 
county,  was  issued  by  him  as  such  clerk,  on  the  day  and  year  afore- 
said, without  authority,  and  in  palpable  violation  of  law ;  and  this 
he  the  defendant  is  ready  to  verify  :  wherefore  he  prays  judgment 
of  said  declaration  and  writ,  and  that  said  writ  be  quashed. 2 

Samuel  Edmondson,  Defendant. 

By  his  Attorney,    W.  D.  Reagan. 

d.  Amount  Insufficient  to  Give  Jurisdiction. 

The  fact  that  the  amount  in  controversy  is  not  sufficient  to  give 
the  court  jurisdiction,  is  good  ground  for  a  plea  in  abatement. 3 

The  plaintiff's  demand,  however,  as  set  out  in  his  pleading,  and 
not  the  amount  of  the  verdict,  is,  in  general,  the  criterion  by  which 

1.  The  above  is  substantially  the  plea  Supreme  Court  on  the  ground  that 
filed  in  Hellman  v.  Fowler,  24  Ark.  the  plea  was  sufficient  in  law  to  avoid 
235,  where  it  appears  that  the  plain-  the  writ.  Edmondson  7;.  Carnall,  17 
tiff  demurred  to  the  plea.  The  demurr-  Ark.  286. 

er  was  overruled  and  the  plea  sustained  3.  Sheppard  v.  Briggs,  2  Hawks.  (N. 

by   the    trial   court,    which   judgment  Car.)  369;   Martin  v.  Carter,  i  Yerg. 

was  affirmed  by  the  Supreme  Court.  (Tenn.)   489;    Covington  !».  Neilson, 6 

2.  A  demurrer  was  interposed  to  this  Yerg.  (Tenn.)  475  ;  Swigley  v.  Dickson, 
plea  and  sustained  by  the  trial  court,  2  Tex.  193;  Bridge  w.  Ballew,  11  Tex. 
but  the  judgment  was  reversed  by  the  269. 
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to  determine  the  question  of  jurisdiction;  l  but  if  the  plaintiff  over- 
states the  amount  due,  for  the  purpose  of  giving  jurisdiction  where 
it  does  not  rightfully  belong,  the  fraud  may  be  corrected  by  a  plea 
in  abatement. 2 

Form  No.  5  5 . 

Charles    Doe    ) 

ats.  > 

Aaron  Broivn.   ) 

And  the  said  Charles  Doe,  in  his  proper  person,  comes  and 
defends  the  wrong  and  injury,  when,  etc., 3  and  says  that  this 
court  ought  not  to  have  or  take  further  cognizance  of  this  cause, 
because  the  amount  in  controversy  in  this  suit  is  less  than  one  hun- 
dred dollars  [or  such  other  amount  as  may  be  required  by  statute  to 
give  the  court  jurisdiction^  ;  and  this  the  said  defendant  is  ready  to 
verify :  wherefore  he  prays  judgment  whether  this  court  can  or 
ought  to  have  or  take  further  cognizance  of  this  action. 

(  Verification.^^  Charles  Doe,  Defendant. 

Form  No.  5  6 . 

Charles  Doe     ) 

ats.  > 

Aaron  Brouon.  ) 

And  the  said  Charles  Doe,  in  his  proper  person,  comes  and 
defends  the  wrong  and  injury,  and  says  that  this  court  ought  not  to 
have  or  take  further  cognizance  of  this  action,  because  the  said 
matter  in  controversy  does  not  amount  to,  and  cannot  be  valued  at. 
the  sum  of  one  hundred  dollars  (or  such  other  amount  as  may  be 
necessary  to  give  the  court  jurisdiction),  and  that  the  plaintiff 
fraudulently  laid  his  damages  at  a  sum  exceeding  that  amount  for 
the  purpose  of  giving  this  court  jurisdiction  ;  and  this  the  defend- 
ant is  ready  to  verify  :  wherefore  he  prays  judgment  whether  this 
court  can  or  ought  to  have  or  take  further  cognizance  of  this  cause. 

(  Verification.^)  Charles  Doe,  Defendant. 

Form  No.  5  7 . 
Aaron  Broivn  ) 
ats,  > 

Charles  Doe.  ) 

And  said  Aaron  Brown,  in  his  proper  person,  comes  into  court, 
and  says  that  the  court  here  ought  not  to  take  further  cognizance 
of  or  sustain  the  action  aforesaid,  because  he  says  that  the  damages 
demanded  do  not  exceed  the  sum  of  fifty  dollars,  and  that  the  said 
action  is  thereby  within  the  jurisdiction  of  some  justice  of  the  peace 

1.  Hoffman  v.  Cleburne  Bldg.,  etc.,  12  Eng.Encyc.  of  Law  (ist  ed.)p.283. 
Assoc,  85  Tex.  410  ;  Sherwood  t^.Dou-        2.  See   the  authorities  cited  in  the 

thit,  6Tex.  224;  Bridge  t;.  Ballew,  11  last  preceding  note. 
Tex.  269;  Graham  r\  Roder,  5Tex.  145;         3.  See  supra,  Form  No.  38,  note  i. 
Tarboxt'.  Kennon,  3  Tex.  8;  Dwyerr'.         4.  See  .?«/ra,  Form  No.  40. 
Bassett,  63   Tex.   276.     See   Am.  and        6.  See  ?,upra.  Form  No.  40. 

35  Volume  I. 


57.  ABATEMENT,  PLEAS  IN.  57. 

in  said  county,  either  in  the  town  of  Colebrook,  where  the  plaintiff 
resided  when  said  action  was  commenced,  and  still  resides,  or  in 
the  town  of  Goshen,  where  the  defendant  resided  when  said  action 
was  commenced,  and  still  resides,  and  not  within  the  jurisdiction 
of  this  court;  and  this  he  is  ready  to  verify:  wherefore  he  prays 
judgment  thereof,  that  the  same  may  abate  and  be  dismissed. ^ 
(  Verification.^)  Aaron  Brown. 

e.  Jurisdiction  of  United  States  Courts. 

To  sustain  the  jurisdiction  of  the  federal  courts,  it  must  be  set 
forth  and  appear  in  the  record  that  the  parties  are  citizens  of  differ- 
ent states,  or  that  one  of  them  is  an  alien. 3  The  record  must  also 
show  that  one  of  the  parties  is  a  citizen  of  the  state  where  the  suit 
is  brought;*  but  after  the  proper  commencement  of  the  suit  in  a 
federal  court,  the  fact  that  both  parties  became  citizens  of  the  same 
state  will  not  oust  the  court  of  jurisdiction, 5  neither  will  the  resi- 
dence of  an  alien  party  within  the  state  where  the  suit  is  pending, 
constitute  any  objection  to  the  jurisdiction  of  the  court. 6  A  citizen 
of  the  District  of  Columbia  is  not  a  citizen  of  another  state  or  an 
alien  within  the  meaning  of  the  rule,"^  and  the  same  is  true  of  a 
citizen  of  a  territory  not  yet  admitted  into  the  Union  as  a  state. 8 
Where  there  are  two  or  more  parties  on  each  side  of  the  contro- 
versy, each  of  the  plaintiffs  must  be  capable  of  suing  each  of  the 
defendants  in  the  courts  of  the  United  States,  in  order  to  support 
the  jurisdiction. 9  Where  the  assignee  of  a  promissory  note  or  other 
chose    in    action,   except    a  foreign    bill    of   exchange,  brings  suit 

1.  2   Rev.  Swift's  Dig.  (Conn.)  619.  6.  Breedlove  v.  Nicolet,  7  Pet.  (U. 

2.  See  supra,  Form  No.  40.  S.)  413. 

3.  Emory  z>.  Greenouf^h,  3  Dall.  (U.  Where  an  infant,  by  his  next  friend, 
S.)  369;  Bingham  v.  Cabot,  3  Dall.  sues  a  citizen  of  another  state,  it  is 
(U.  S.)  382;  Turner  T^.  Enrille,  4  Dall.  no  objection  to  the  jurisdiction  that 
(U.S.)  7;  Mossman  v.  Higginson,  4  the  defendant  and  the  next  friend  are 
Dall.  (U.  S.)  12  ;>  Abercrombie  v.  citizens  of  the  same  state.  Williams 
Dupuis,  I  Cranch   (U.  S.)  343;  Horn-  v.  Ritchey,  3  Dill.  (U.  S.)  406. 

thall    V.    Keary,     9     Wall.     (U.     S.)  7.  Hepburn    v.    Ellzey,    2    Cranch 

560.  (U.    S.)    44:^;    Wescott    V.    Fairfield 

4.  Kelly  v.  Harding,  5  Blatchf.  Tp.,  i  Pet.  (C.  C.)  45;  Barney  r.  Bal- 
(U.  S.)  502;  Kitchen   v.  Strawbridge,  timore,  6  Wall.  (U.  S.)  287. 

4   Wash.    (U.    S.)    84;    Burnham   v.  8.  New  Orleans  f.  Winter,  1  Wheat. 

Rangeley,  i  Woodb.  &  M.   (U.  S.)  7;  (U.  S.)  91;  Watson  t'.  Brooks,  8  Sawy. 

Jackson    v.  Twentyman,    2    Pet.    (U.  (U.  S.)  316. 

S.)    136;  Hornthall  v.  Keary,   9  Wall.  9.  Strawbridge  v.  Curtiss,  3  Cranch 

(U.S.)  560;   Germania   F.  Ins.  Co.  7^.  (U.    S.)    267;    Lockhart    v.    Horn,    i 

Francis,  11  Wall.  (U.  S.)  210.  Woods  (U.  S.)  628;  Wickliffe  v.  Eve, 

Both    Parties    Aliens.— Where    both  17  How.  (U.  S.)  468;  Walker  t-.  Teal, 

parties  are   aliens,  the   courts   of   the  5    Fed.    Rep.    317;    New   Orleans  r>. 

United    States   have   no   jurisdiction.  Winter,  i    Wheat.   (U.  S.)  91;   Cam- 

Montalet  v.  Murray,    4    Cranch    (U.  eron    7-.    M'Roberts,    3   Wheat.    (U. 

S.)  46.  S.)    591;    Conolly   v.    Taylor,   2   Pet. 

S.Clarke    v.    Mathewson,    12   Pet.  (U.  S.)  556;  Commercial,  etc..  Bank  t;. 

(U.    S.)    164;   Morgan  t.  Morgan,    2  Slocomb,  14  Pet.  (U.  S.)  60;  Irvine  7'. 

Wheat.   (U.  S.)  290;    Mollan  r.  Tor-  Lowry,  14  Pet.    (U.   S.)   293;  Susque- 

rance,  9  Wheat.  (U.  S.)  537 ;  Dunn  v.  hanna,  etc.,  R.,  etc.,  Co.  v.  Blatchford, 

Clarke,  8  Pet.  (U.  S.)  1.  11  Wall.  (U.  S.)  172. 
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thereon  in  a  federal  court,  the  record  must  show  the  citizenship 
not  only  of  the  parties  to  the  action,  but  also  of  the  original  par- 
ties to  the  cause  of  action,  to  be  such  as  to  give  the  court  jurisdic- 
tion, l  If  an  action  is  improperly  brought  in  a  court  of  the  United 
States  upon  a  false  allegation  of  the  citizenship  of  the  parties,  the 
objection  should  be  made  by  a  plea  in  abatement;  2  in  a  suit,  how- 
ever, which  is  not  original,  but  is  merely  ancillary  to  litigation 
already  pending  in  such  court,  the  citizenship  of  the  parties  is  wholly 
immaterial. 3 

(1)   Citizenship  of  Parties  in  General. 

Form  No.  58. 
Charles  Doe     ) 
ats.  > 

Aaron  Brown.   ) 

And  the  said  Charles  Doe.,  in  his  own  person,  comes  and  defends 
the  wrong  and  injury,  when,  etc.,*  and  says  that  the  court  here 
ought  not  to  have  or  take  further  cognizance  of  this  action,  because 
the  said  Aaron  Brown.,  the  plaintiff  herein,  and  Charles  Doe.,  this 
defendant,  were  before  and  at  the  time  of  the  commencement  of  this 
action,  and  still  are,  both  citizens  of  the  state  of  Illinois.,  and  the 
said  plaintiff  is  not,  and  was  not  at  the  time  of  the  commencement 
of  this  action,  a  citizen  of  the  state  of  Michigan.,  as  in  his  said  writ 
and  declaration  is  supposed  and  alleged;  and  that  the  plaintiff,  if 
he  had  any  cause  of  action  against  the  defendant,  ought  to  have 


1.  Rev.  Stat,  of  U.  S.,  §  629;  Turner 
V.  Bank  of  North  America,  4  Dall. 
(U.  S.)  8;  Shuford  v.  Cain,  i  Abb. 
(U.  S.)  302;  Bradley  v.  Rhines,  8 
Wall.  (U.  S.)  393. 

If  it  does  not  appear  on  the  record 
that  a  suit  on  a  promissory  note  might 
have  been  maintained  in  the  courts  of 
the  United  States  between  the  original 
parties  thereto,  no  suit  can  be  main- 
tained upon  it  against  the  maker  in 
those  courts  by  any  subsequent  holder. 
Montalet  7-.  Murray,  4  Cranch  (U.  S.) 
46.  But  an  indorsee  of  a  promissory 
note,  who  lives  in  a  different  state, 
may  sue  in  the  federal  courts  his  im- 
mediate indorser,  residing  in  the  state 
in  which  the  suit  is  brought,  notwith- 
standing the  indorser  is  a  citizen  of 
the  same  state  with  the  maker.  Mol- 
lan  V.  Torrance,  9  Wheat.  (U.  S.)537; 
Young  V.  Bryan,  6  Wheat.  (U.  S.)  146. 

See  Const,  of  U.  S.,  art.  iii,  §2; 
Rev.  Stat,  of  U.  S.,  ^  629. 

2.  See  Const,  of  U.  S.,  art.  in,  §  2; 
Rev.  Stat,  of  U.  S.,  §  629;  Eberly 
V.  Moore,  24  How.  (U.  S.)  147.  The 
objection  that  the  citizenship  of  the 
parties  is  not  such  as  to  give  a  federal 


court  jurisdiction  is  waived,  unless 
it  is  raised  by  plea  in  abatement. 
Philadelphia,  etc.,  R.  Co.  v.  Quigley, 
21  How.  (U.  S.)  202;  D'  Wolf  V.  Ra- 
baud,  I  Pet.  (U.  S.)  476;  WickliflFe  v. 
Owings,  17  How.  (U.  S.)  47;  Jones 
V.  League,  18  How.  (U.  S.)  76;  Im- 
perial Refining  Co.  v.  Wyman,  38 
Fed.  Rep.  574 ;  Cuthbert  v.  Galloway, 
35  Fed.  Rep.  466;  Oregonian  R.  Co.  v. 
Oregon  R.,  etc.,  Co.,  27  Fed.  Rep. 
277. 

It  is  too  late  to  raise  the  objection 
at  the  trial  after  pleading  to  the 
merits.  De  Sobry  v.  Nicholson,  3 
Wall.  (U.  S.)  420;  Mexican  Cent.  R. 
Co.  V.  Pinkney,  149  U.  S.  194; 
Hewitt  V.  Story,  39  Fed.  Rep.  158; 
Wittemore  v.  Malcomson,  28  Fed. 
Rep.  605. 

3.  Salem  First  Nat.  Bank  v.  Salem 
Capital-Flour-Mills  Co.,  31  Fed.  Rep. 
580;  Shields  7'.  Barrow,  17  How.  (U. 
S.)  130;  Freeman  7'.  Howe,  24  How. 
(U.  S.)  460;  Cross  7'.  DeValle,  i  Wall. 
(U.  S.)  14;  Milwaukee,  etc.,  R.  Co. 
V.  Chamberlain,  6  Wall.  (U.  S.)  748; 
Reilly  v.  Golding,  10  Wall.  (U.  S.)  56. 

4.  See  supra.  Form  No.  38,  note  i. 
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brought  his  said  action  in  the  Circuit  Court,  in  the  county  of  Greene, 
in  the  state  of  Illinois,  and  not  here  in  this  court;  and  this  the 
defendant  is  ready  to  verify:  wherefore  he  prays  judgment  whether 
this  court  can  or  ought  to  have  or  take  further  cognizance  of  this 
action.  Charles  Doe,  Defendant. 

(  Verification.'^  ) 

(2)  Colorable  Transfer  of  Property  to  Givb 
Jurisdiction. 

A  colorable  transfer  of  real  estate  by  a  citizen  of  the  state  in 
which  the  land  is  situate  to  a  citizen  of  another  state,  for  the  mere 
purpose  of  trying  the  title  in  the  federal  court,  is  a  fraud  on  the 
jurisdiction,  and  is  good  ground  for  a  plea  to  the  jurisdiction. 2 
Such  objection  to  the  jurisdiction  must  be  raised,  however,  by  a 
plea  in  abatement;  it  is  too  late  to  raise  it  upon  a  trial  on  the 
merits.  3 

Form  No.  59. 
Charles  Doe     ) 

ats.  > 

Aaron  Brown.  ) 

And  the  said  Charles  Doe,  in  his  own  proper  person,  comes  and 
defends  the  force  and  injury,  when,  etc.,*  and  says  that  the  court 
here  ought  not  to  have  or  take  further  cognizance  of  this  action, 
because  the  plaintiff  herein  claims  title  solely  through  and  under  a 
pretended  indenture,  or  deed  of  conveyance,  of  the  premises  described 
in  the  declaration  herein,  purporting  to  have  been  made  and  entered 

into  on  the day  of ,  18 — ,  by  and  between  one  yohn 

Doe,  of  the  county  of  Cook,  in  the  state  of  Illinois,  party  of  the  first 
part,  and  Aaron  Brown,  the  plaintiff  herein,  of  the  county  of  Posey, 
in  the  state  of  Indiana,  party  of  the  second  part,  which  said  pre- 
tended indenture  or  deed  of  conveyance  purported  to  convey  from 
the  said  yohn  Doe  unto  the  said  Aaron  Brown,  his  heirs  and  assigns 
forever,  the  said  tract  or  parcel  of  land  described  in  the  declaration 
herein,  and  which  the  said  plaintiff  seeks  to  recover  in  this  action; 
that  said  pretended  indenture  or  deed  of  conveyance  was  not  a 
bona  fide  deed  of  conveyance  of  said  land,  but  was  colorable  only 
and  without  consideration,  and  was  made  and  entered  into  for  the 
sole  purpose  of  giving  jurisdiction  to  the  courts  of  the  United  States, 
as  the  plaintiff  then  and  there  well  knew,''  but  that  the  said  John 

1.  See  .««/r«,  Form  No.  40.  476;    Evans  v.   Gee,  11    Pet.   (U.  S.) 

2.  Jones  7'.  League,  18  How.  (U.  S.)  80;  Sims  v.  Hundley,  6  How.  (U. 
76;  Barney  v.   Baltimore,  6  Wall.  (U.     S.)  i. 

S.)  280;  Maxwell  v.  Levy,  2  Dall.  (U.  4.  See  supra.  Form  No.  38,  note  i. 

S.)  381;  Spencer  T'.  Lapsley,  20  How.  6.  It  is  necessary  to  bring  home  to 

(U.  S.)  264;  Parsons  v.  Denis,  7   Fed.  the  plaintiff  a  knowledge  of  the  ficti- 

Rep.  317.  tious    character    of    the    transaction. 

3.  Jones  v.  League,  18  How.  (U.  S.)  It  is  not  sufficient  to  show  that  the 
76;  Smiths.  Kernochen,7  How.(U.S.)  grantor  of  the  land,  or  assignor  of  the 
198;  D' Wolf  t^.  Rabaud,  I  Pet.  (U.  S.)  mortgage,    as   the   case   may   be,    in- 
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Doe  is  the  real  plaintiff  in  interest,  and  this  action  was  commenced 
and  is  prosecuted  for  his  sole  use  and  benefit ;  that  the  said  yohn 
Doe  and  this  defendant  were  before  and  at  the  time  of  the  com- 
mencement of  this  action,  and  still  are,  both  citizens  of  the  state  of 
Illinois,  and  that  the  plaintiff's  cause  of  action,  if  any  he  has,  is  cog- 
nizable in  the  Circuit  Court  of county,  in  said  state  of  Illinois, 

and  not  here  in  this  court;  and  this  the  defendant  is  ready  to  verify: 
wherefore  he  prays  judgment  whether  this  court  can  or  ought  to 
have  further  cognizance  of  this  action. 

(  Verification. "^^  Charles  Doe,  Defendant. 

(3)  Citizenship  of   Corporations. 

For  the  purpose  of  determining  the  jurisdiction  of  the  federal 
courts,  a  corporation  is  deemed  to  be  a  citizen  of  the  state  under 
whose  laws  it  was  created,  or,  more  accurately,  the  members  of  a 
corporation  are  conclusively  presumed  to  be  citizens  of  such  state  ;  2 
so  also  a  corporation  which  has  been  chartered  in  more  than  one 
state  is  deemed  to  be  a  citizen  of  each  state  in  which  it  was  incor- 
porated ;3  and  a  corporation  formed  by  the  consolidation  of  other 
corporations  is,  for  jurisdictional  purposes,  a  citizen  of  each  state 
in  which  any  one  of  the  consolidated  companies  ^vas  originally 
incorporated.*  But  where  a  corporation  leases  the  property  of  a 
corporation  created  under  the  laws  of  another  state,  the  lessee  does 

tended   a   fraud   on   the    jurisdiction.  Harris,  12  Wall.  (U.    S.)  65;  Chicago, 

Smith  V.  Kernochen,  7  How.   (U.  S.)  etc.,  R.  Co.  v.  Whitton,   13  Wall.  (U. 

215;    Hill    V.   Winne,    i   Biss.  (U.   S.)  S.)    270;     Farmers'    L.    &'T.    Co.    v. 

275;   Briggs  V.   French,  2   Sumn.  (U.  Maquillan,  3  Dill.    (U.  S.)  379;   Min- 

S.)  254.  nett    V.    Milwaukee,    etc.,    R.  Co.,  3 

Transaction  a  Real  One. — And  where  Dill.    (U.    S.)  460;    Shaft   v.  Phoenix 

the  transaction  is  real  and  for  a  valua-  Mut.    L.     Ins.    Co.,    67    N.    Y.   544; 

ble  consideration,  it  is  no  objection  to  Quigley  f.  Central    Pac.    R.  Co.,   11 

the     jurisdiction     that    the     plaintiff  Nev.  350;   Baltimore,   etc.,   R.  Co.  v. 

bought  the  land  at  a  sacrifice,  for  the  Cary,  28  Ohio  St.  208. 

purpose  of  trying  the  title  in  a  federal  3.  Ohio,   etc.,  R.  Co.  v.  Wheeler,  i 

court.     M'Donald  v.  Smalley,   i   Pet.  Black.  (U.  S.)   286;  Home  v.  Boston, 

(U.    S.)    620;    Browne   v.    Browne,    i  etc.,  R.  Co.,  18  Fed.  Rep.  50;  Chicago, 

Wash.  (U.  S.)  429;   Browne  r-.  Arbun-  etc.,  R.  Co.  v.  Whitton,  13  Wall.  (U. 

kle,   I  Wash.  (U.  S.)  484.  S.)    270;    Memphis,    etc., "  R.   Co.   v. 

1.  See  supra.  Form  No.  40.  Alabama,   107  U.  S.  581 ;  Copeland  v. 

2.  Williams  7'.  Missouri,  etc.,  R.  Co.,  Memphis,  etc.,  R.  Co.,  3  Woods  (U. 
3  Dill.  (U.  S.)  267;  Pacific  R.  Co.  S.)  651;  Uphoff  r.  Chicago,  etc.,  R. 
V.  Missouri  Pac.  R.  Co.,  5  Mc-  Co.,  5  Fed.  Rep.  545;  Baltimore, 
Crary  (U.  S.)  373;  St.  Louis,  etc.,  etc.,  R.  Co.  v.  Harris,  12  Wall.  (U. 
R.  Co.  V.  Indianapolis,  etc.,  R.  Co.,  S.)  65. 

9  Biss.  (U.  S.)   144;  Muller  v.  Dows,         4.   Pacific  R.  Co.  v.  Missouri    Pac. 

94   U.   S.  444;   Ohio,  etc.,    R.   Co.   v.  R.  Co.,  5  McCrary  (U.   S.)  373;  Chi- 

Wheeler,  i  Black  (U.  S.)  286;    Manu-  cago,  etc.,  R.  Co.  r'.  Lake  Shore,  etc., 

facturers'     Nat.     Bank    v.    Baack,    8  R.  Co.,  loBiss.  (U.  S.)  122  ;  Colglazier 

Blatchf.  (U.  S.)   137;  Christ   Church  7'.  Louisville,  etc.,  R.  Co.,  22  Fed.  Rep. 

7'.    Philadelphia    County,     20     How.  568;  UphoflF  7-.  Chicago,  etc.,  R.  Co., 

(U.  S.)  27;  Louisville,  etc.,  R.  Co.  7'.  5  Fed.  Rep.  545;   Nashua,  etc.,  R.  Co. 

Letson,  2   How.  (U.  S.)  497;  Marshall  v.  Boston,  etc.,   R.   Co.,  8  Fed.  Rep. 

V.  Baltimore,  etc.,  R.  Co.,  16  How.  (U.  458;  Johnson  v.  Philadelphia,  etc.,  R. 

S.)    314;    Baltimore,    etc.,    R.   Co.   7-.  Co.,  9  Fed.  Rep.  6. 
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not  thereby  become  a  citizen  of  the  state  in  which  the  lessor  was 
incorporated.!  Public  corporations  are  also  deemed  to  be  citizens 
of  the  states  in  which  they  are  located,  and  under  whose  laws  they 
were  created. 2 

Form  No.  6o. 

The  Sivift  Manufacturings  Company 
ats. 
Charles  Doe. 

And  the  defendant,  the  said  Sivift  Manufacturing  Company,  by 
fohn  Rush,  its  president,  appearing  specially  for  the  purpose  of 
this  plea,  and  for  no  other  purpose,  comes  and  says  that  this 
court  ought  not  to  have  or  take  further  cognizance  of  this  action, 
because  it,  the  said  defendant,  is  not  a  corporation  organized  under 
the  laws  of  the  state  of  Delaware,  neither  is  it  now,  nor  was  it  at 
the  time  of  the  commencement  of  this  action,  resident  in  or  a  citi- 
zen of  the  said  state  of  Delaivare,  but  that  it  is  a  corporation 
organized  under  and  by  virtue  of  the  laws  of  the  state  of  Maryland, 
and  long  before  and  at  the  time  of  the  commencement  of  this 
action,  it  was,  and  still  is,  a  citizen  and  resident  of  the  said  state  of 
Maryland,  to  wit,  at  the  city  of  Baltimore,  in  said  state,  where  its 
corporate  meetings  are  held  and  its  corporate  business  is  transacted ; 

that  the court  of  the  United  States,  in  and  for  the  district 

of  Maryland,  and  not  this  court,  has  jurisdiction  in  the  premises ; 
wherefore  the  defendant  prays  judgment  whether  this  court  can  or 
ought  to  have  or  take  further  cognizance  of  this  action. 

The  Swift  Afanufacturing  Cotnpany, 

by  fohn  Rush,  President. 
(  Verification .'^^ 

Form  No.  6i. 

(Precedent  in  U.  S.  v.  Bell  Telephone  Co.,  29  Fed.  Rep.  17.) 

In  the   United  States  Circuit  Court, 


he   United  States  Circuit  Court,  )  ^     p. 
Southern  District  of    Ohio.  \  "      y* 


United  States  of  America 

ats. 

American  Bell  Telephone    Company. 

The  American  Bell  Telephone  Company,  named  as  defendant 
herein,  appearing  specially  and  solely  to  object  to  the  jurisdiction 
and  power  of  this  court  to  compel  it  to  appear  and  answer  in  the 
aforesaid  action,  by  protestation,  not  confessing  or  admitting  all  or 
any  of  the  matters  and  things  in  the  said  bill  of  complaint  contained, 
to  be  true  in  such  manner  and  form  as  the  same  are  therein  and  thereby 
set  forth  and  alleged,  pleads  to  the  jurisdiction  of  this  court  over  it, 
and  for  plea  says,  that  this  court  ought  not  to  compel  it  to  appear 

1.  Baltimore,  etc.,  R.  Co.  v.  injjton  County,  3  Wall.  Jr.  (U.  S.) 
Koontz,  104  U.  S.  5.  381 ;     Barclay     t\    Levee    Com'rs,    i 

2.  Cowles    V.    Mercer     County,    7     Woods  (U.  S.)  254. 

Wall.  (U.  S.)   118;  McCoy  v.  Wash-         3.  See  supra.  Form  No.  40. 
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or  to  answer  in  the  aforesaid  action,  because  at  the  time  of  the  com- 
mencement of  the  said  suit,  and  at  the  times  when  service  of  the 
several  writs  of  subpcena  issued  therein  was  attempted  or  pretended 
to  be  made  upon  it,  this  defendant  was  not  an  inhabitant  nor  found 
in  the  state  of  Ohio,  nor  in  either  of  the  judicial  districts  thereof 
established  by  the  United  States,  and  has  not  been  served  with 
process  herein  (although  service  has  been  attempted  to  be  made, 
and  a  pretended  return  made  upon  said  subpoena)  ;  and  this  defend- 
ant is  not  compellable  to  appear  in  response  to  said  writs,  and  does 
not  accept  or  waive  service  thereof.  {^And  this  defendant  further 
says:^  The  American  Bell  Telephone  Company  is  a  corporation 
established  under  the  general  laws  of  the  commonwealth  of  Massa- 
chusetts, and  particularly  by  virtue  of  chapter  117  of  the  Acts  of 
1880,  and  acts  in  amendment  thereof,  to  which  reference  is  hereby 
made.  It  has  always  had  its  place  of  business  and  maintained  its 
office  in  JMassachusctts.  It  was  not,  at  the  time  of  the  filing  of  the 
bill  in  this  case,  nor  of  the  attempted  service  of  the  subpcena  herein, 
nor  at  any  time  since  the  filing  of  the  bill,  nor  before,  an  inhabitant 
of,  nor  a  resident  of,  nor  present  nor  found  in,  the  state  of  Ohio,  nor 
the  Southern  District  of  Ohio.  It  was  not  at  either  of  said  times 
doing  business  in  the  state  of  Ohio,  nor  engaged  in  carrying  on  the 
business  of  telephony  in  the  state  of  Ohio.  It  had  not  at  either  of 
said  times  any  place  of  business,  office,  officer,  or  managing  agent, 
nor  any  partner,  in  the  state  of  Ohio.  It  has  not  been  served 
with  process  in  the  state  of  Ohio,  nor  has  service  been  accepted  or 
waived  by  it,  or  by  any  one  thereto  authorized.  {Here  the  facts 
supporting-  the  allegations  of  the  plea  are  set  out  ivith  great  jninute- 
ness  and  in  detail.^  All  of  which  matters  and  things  this  defend- 
ant avers  to  be  true,  and  is  ready  to  maintain  and  prove:  wherefore 
this  defendant  prays  the  judgment  of  this  ho*norable  court  whether 
it  ought  to  be  required  to  appear  in  accordance  with  any  writ  of 
subpoena  issued  in  the  said  suit.^ 

(4)  Defendant  a  Dipi.omatic  Representative  of  a  Foreign 

Government. 

Form  No.  62. 
Don  Alonzo  Fonseca  ) 
ats.  V 

yohn  Doe.  ) 

And  the  said  defendant,  Don  Alonzo  Fonseca,  comes  and 
defends  the  wrong  and  injury,  when,  etc., 2  and  says  that  this  court 
ought  not  to  have  or  take  further  cognizance  of  this  cause,  because 
at  and  before  the  time  of  the  commencement  of  this  action  said  de- 
fendant was,  has  since  continued  to  be,  and  still  is  envoy  extraordi- 
nary and  minister  plenipotentiary  of  the  republic  of  Guatemala  in 
the  United  States  of  America,  duly  appointed  by  said  republic  of 

1.  This    plea   was   held    good,    and     phone    Companv,  29   Fed.   Rep.    17. 

the  bill  was  accordingly  dismissed,  2.  See  supra.  Form  No.  38, 
in    U.    S.    V.    American    Bell    Tele-     note  4. 
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Guatemala,  and  duly  received  as  such  by  the  President  of  the  said 
United  States,  and  said  defendant  had  at  the  time  of  the  commence- 
ment of  this  action,  and  still  has,  charge  of  the  diplomatic  affairs  of 
said  republic  in  the  United  States;  that,  pursuant  to  the  provisions 
of  the  Constitution  and  statutes  of  the  United  States  in  such  case 
made  and  provided,  the  plaintiff,  if  he  has  any  cause  of  action 
against  this  defendant,  should  have  brought  his  said  action  in  the 
Supreme  Court  of  the  United  States,  and  not  here  in  this  court;  and 
this  the  defendant  is  ready  to  verify:  wherefore  he  prays  judgment 
whether  the  court  here  will  or  ought  to  have  or  take  further  cogni- 
zance of  this  action.  1 

Don  Alonzo  Eonseca,  Defendant. 


(5)  Defendant  a  Consular  Representative  of  a  Foreign 

Government. 

Form  No.  63. 
yohn   Sodersirom  ) 
ats.  > 

yohn  Doe.  ) 
And  the  said  John  Soderstrom,  in  his  own  proper  person,  comes 
and  defends  the  wrong  and  injury,  when,  etc., 2  and  says  that  this 
court  ought  not  to  have  or  take  further  cognizance  of  this  cause, 
because  he  says  that  at  and  before  the  time  of  the  commencement 
of  this  action  he  was,  ever  since  has  continued  to  be,  and  still  is 
consul  general  of  his  majesty  the  King  of  Sweden  in  the  United 
States,  duly  admitted  and  approved  as  such  by  the  President  of  the 
United  States;  that  being  such  he  ought  not,  according  to  the  Con- 
stitution and  laws  of  the  United  States,  to  have  been  impleaded  in 
the  said  Supreme  Court  of  this  state,  but  in  the   District  Court  of 

the  United  States,  in  and  for  the District  of  Pennsylvania,  or 

in  some  other  district  court  of  the  said  United  States;  and  this  the 
said    defendant  is  ready  to   verify  :  wherefore  he  prays  judgment 

1.  The  Supreme  Court  of  the  United  lie     of     Guatemala,     and     therefore 

States  has  exclusive  original  jurisdic-  should  have  been  sued  in  the  Supreme 

tion    of   suits  or  proceedings   against  Court  of  the  United  States;  but  it  was 

ambassadors  or  other  public  ministers  held  that  these  facts  did  not  constitute 

or  their  domestic  servants.     Rev.  Stat,  him  the  diplomatic  representative  of 

U.  S.,  §  687.  Guatemala,  and,  in  the  absence  of  a 

Where   the  defendant,  a  citizen  of  certificate  from  the  Secretary  of  State 

the    United   States,  held   the  office  of  that   he   was   such    representative,  he 

consul     general   of     the   republic     of  was   not  entitled    to   immunity   from 

Guatemala  at  the  city  of  New  York,  suit  in  the  District  Court  of  the  United 

and  was  the  channel  of  communication  States.       In     re     Baiz,     135      U.     S. 

between   the    republic  of   Guatemala  403. 

and    the    United    States    government  It  seems  that  our  own  ministers,  ap- 

during  the  temporary  absence  of  the  pointed    to    represent   us   in    foreign 

envoy     extraordinary     and     minister  countries,  cannot  avail  themselves  of 

plenipotentiary   of    that  republic,  he  this   plea.     See   Mechanics'   Bank   v. 

pleaded    in   abatement   of  the  action  Webb,  21   How.   Pr.  (N.  Y.  Supreme 

that  he  was  a  diplomatic  representa-  Ct.)  450. 

tive,  during  such  time,  of  the  repub-  2.  See  supra.  Form  No.  38,  note  i, 
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whether  the  court  here  will  or  ought  to  have  or  take  further  cogni- 
zance of  this  action.  1  yohn  Soderstrom. 
(  Verification.^) 

(6)  Exception  to  the  Jurisdiction  by  a  State. 

Form  No.  64. 
(Precedent  in  Hans  v.  Louisiana,  134  U.  S.  3.) 
(  Venue  and  title. ) 

Now  comes  defendant,  by  the  attorney-general,  and  excepts  to 
plaintiff's  suit  on  the  ground  that  this  court  is  without  jurisdic- 
tion ratione  personce.  Plaintiff  cannot  sue  the  state  without  its 
{)ermission  ;  the  constitution  and  laws  do  not  give  this  honorable 
court  jurisdiction  of  a  suit  against  the  state,  and  its  jurisdiction  is 
respectfully  declined. 

Wherefore  respondent  prays  to  be  hence  dismissed,  with  costs,  and 
for  general  relief. 3 

4.  Coverture. 

Where  the  cause  of  action  exists,  but  the  suit  upon  it  is  wrong- 
fully brought  by  the  wife  alone,  the  plaintiff's  coverture  is  pleadable 
only  in  abatement.*  But  where  the  coverture  defeats  the  contract 
sued  on,  as  where  the  defendant  \vas  a  married  woman  at  the  time 
of  making  it,  the  plea  should  be  in  bar.*  If  a  female  plaintiff  mar- 
ries pendente  lite,  the  defendant  may  plead  such  marriage  in  abate- 
ment, providing  he  does  not  suffer  a  continuance  to  intervene 
between  the  marriage  and  the  plea.  6  And  the  fact  that  the  plain- 
tiff is  a  party  in  a  representative  capacity,  does  not  affect  the 
•defendant's  right  to  plead  her  marriage  in  abatement. ^ 

1.  See  Mannhardt  v.  Soderstrom,  i  6.  Milner  v.  Milnes,  3  T.  R.  627; 
Binn  (Pa.)  138;  Com.  r.  Kosloff,  5  S.  Steer  r.  Steer,  14  S.  &  R.  (Pa.) 
&   R.  (Pa.)  545;  Rock  River  Bank  r.     379. 

HoflFman,  14  Abb.  Pr.  (N.  Y. Supreme  6.  Wilson   v.    Hamilton,     4     S.    & 

Ct.)  72;  Davis  r.  Packard,  7  Pet.   (U.  R.    (Pa.)    238;    Haines    v.    Corliss,  4 

S.)  276,  8  Pet.  (U.  S.)  312;  Sagory  v.  Mass.  659;  Guphill   t.  Isbell,  i  Bailej 

Wissman,   2    Ben.  (U.   S.)  240.  (S.  Car.)  369;  Northum  v.  Kellogg, 

2.  See  supra.  Form  No.  40.  15  Conn.  569;  Bates  -•.  Stevens,  4  Vt. 

3.  This  exception  was  sustained  by  545 ;  Qiiackenbush  -•.  Leonard,  10 
the  trial  court,  see  Hans  z'.  Louisi-  Paige  (N.  Y.)  131 ;  Morgan  v.  Painter, 
ana,  24  Fed.  Rep.  55;  and  upon  error  6  T.  R.  265;  Milner  v.  Milnes,  3  T. 
the  judgment  was  affirmed,  134  U.  S.  i.  R.  627. 

4.  Milner  v.  Milnes,  3  T.  R.  627;  7.  M'Coul  v.  Lekamp,  2  Wheat. 
Dalton  -'.  Midland  Counties  R.  Co.,  (U.S.)  iii;  Swan  r.  Wilkinson,  14 
13  C.  B.  474,  76  E.  C.  L.  474;  Morgan  Mass.  295. 

V.    Cubitt,    3   Exch.   612;    Walker   7'.         Where  it  is  provided  by  statute  that 

Golling,  II    M.  &   W.  78;    Bendix  v.  upon  the  marriage  of  a /i?/wc  .so/e,  who 

Wakeman,    12   M.  &   W.  97;  Guyard  is  one  of  several  administrators,  her 

V.  Sutton,  3  C.  B.  153.  54  E.  C.  L.  153;  right  to  administer  shall  cease,  such 

Perry  f.  Boileau,  10  S.  &  R.  (Pa.)  208 ;  marriage  pendente  lite  is  not  pleadable 

Lyman   r.    Albee,   7    Vt.    508;   Rose-  in  abatement.     Newell  v.  Marcy,    17 

berry  v.  Roseberry,  27  W.  Va.  761.  Mass.  341. 
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a.  Of  the  Plaintiff. 
Form  No.  65. 
John  Doe 
ats. 
Amanda  Brown. 

And  the  said  John  Doe,  defendant  in  this  suit,  by  Edward  Fuller^ 
his  attorney  (or  in  his  proper  person^,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,i  and  prays  judgment  of  the  said  writ  and 
declaration  of  the  said  plaintiff,  because  he  says*  that  the  said  plain- 
tiff, before  and  at  the  time  of  the  commencement  of  this  suit,  was, 
and  still  is,  married  to  one  John  Brown,  then  and  there  her  lawful 
husband,  who  is  still  living,  to  wit,  at,  etc.,  aforesaid;  and  this  the 
defendant  is  ready  to  verify:  wherefore,  because  the  said  John 
Brown  is  not  named  in  the  said  writ  and  declaration  of  the  said 
plaintiff,  the  said  defendant  prays  judgment  of  said  writ  and  dec- 
laration, and  that  the  same  may  be  quashed. 

(  Verijication.^)         Edward  Fuller,  Attorney  for  Defendant. 

Form  No.  66. 

(  Commencing'  as  in  Form  No.  65,  and  continuing  down  lo*)  that 
the  plaintiff,  at  the  time  of  issuing  the  summons  in  this  case,  was, 
and  still  is,  the  wife  of  one  John  Brown.^ 

(  Verijication  as  in  Form  No.  4^.) 

b.  Of  the  Defendant. 

Form  No.  67. 

Caroline  Doe    ) 

ats.  > 

Aaron  Brown.  \ 

And  the  said  Caroline  Doe,  the  defendant  in  this  suit,  in  her 
proper  person,  comes  and  prays  judgment  of  the  said  writ  and 
declaration  of  the  said  plaintiff,  because  she  says  that  before  and  at 
the  time  of  the  commencement  of  this  suit  by  the  said  plaintiff,  she 
was,  and  still  is,  married  to  one  John  Doe,  who  is  still  living,  to 
wit,  at,  etc.,  and  was  and  is  her  lawful  husband;  and  this  she  is 
ready  to  verify:  wherefore,  because  the  said  John  Doe  is  not  named 
in  the  said  writ  and  declaration,  she  prays  judgment  thereof,  and 
that  the  same  may  be  quashed.  Caroline  Doe,  Defendant. 

(  Verification.^) 

ANOTHER    FORM    OF    THE    SAME. 
Form  No.  68. 
(Precedent  in  Atwood  v.  liiggins,  76  Me.  423.) 

Williard  K.    Atwood')  ^  ^  or    i-  -   ir^  c^  ^ 

against  >  -Supreme  Judicial  Court,  Somerset  County, 

Abbey  Higgins.        \       September  Term,  A.  D.  ^U3. 

And  now  the  said  Abbey  Higgins  comes  and  defends  the  wrong- 

1.  See  sufra.  Form  No.  38,  note   i.         3.  Md.  Pub.  Gen.  Laws,  p.  1109. 

2,  See  supra.  Form  No.  40.  4.  See  supra.  Form  No.  40. 
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and  injury,  when,  etc.,  and  prays  judgment  of  the  plaintiff's  writ 
and  declaration  aforesaid,  because  she  says  that  at  the  time  of  the 
issuing  of  the  said  writ  of  the  said  plaintiff  she  was,  and  still  is, 
married  to  one  William  J.  Higgins,  her  husband,  who  is  still  living, 
to  wit,  at  Eairjield,  in  said  county  of  Somerset;  and  this  she  is  ready 
to  verify  :  wherefore,  because  the  said  William  y.  Higgins,  her 
said  husband,  is  not  named  in  said  writ  and  declaration,  she  prays 
judgment  of  said  writ  and  declaration,  and  that  the  same  may  be 
quashed,  and  for  her  costs. i 

Abbey  Uiggins, 
by  David  D.  Stewart,  her  Attorney  and  Agent. 

VERIFICATION  OF  FOREGOING  PLEA. 

Form  No.  69. 

State  of  Maine,  ?  c  ^^      z       10     qo^ 

^        ..      f    o  ^    \  September  18,  ib83. 

County  of  Somerset.  )      ^ 

Personally  came  David  D.  Stewart,'^  above  named,  on  this 
eighteenth  day  of  September,  A.  D.  i^SS,  and  made  oath  that  the 
foregoing  plea  is  true  in  substance  and  in  fact. 

Before  me,  Turner  Buswell,  Justice  of  the  Peace. 

e.  Marriage  of  Plaintiff  Pendente  Lite. 

Form  No.  70. 
Charles  Doe      ) 

ats.  > 

Amanda  Brown.  ) 

And  now,  at  this  day,  that  is  to  say,  on  the day  of ,  in 

the  year ,  unto  which  day  the  plea  aforesaid  was  last  continued, 

comes  as  well  the  said  plaintiff  as  the  said  defendant,  by  their 
respective  attorneys  aforesaid,  and  the  said  defendant  says  that 
«aid  plaintiff  ought  not  further  to  have  or  maintain  the  aforesaid 
action  against  him  the  said  defendant,  because  he  says  that  after 

the  last  continuance  of  this  cause,  that  is  to  say,  after  the day 

of ,  in  the  year ,  from  which  day  this  cause  was  last  con- 
tinued, and  before  this  day,  to  wit,  on  the day  of ,  in  the 

year ,  at,  etc.,  the  said  plaintiff  intermarried  with  one  George 

Hume,  who  is  now  living,  and  is  the  lawful  husband  of  said  plain- 

1.  To  this  plea  the  plaintiflF  filed  a  tinuance  by  the  continued  life  of  the 

general    demurrer,  which    was   over-  husband   up  to  the  time  of  filing  the 

ruled,    and   the   plea   was    sustained,  plea."  Atwood  v.  Higgins,  76Me.  425. 

The  court  said:  "This  precedent  has  2.   It  was  objected  that  the  aflSdavit 

stood  the  test  for  many  years,  and  no  should  have  been  made  by  the  defend- 

authority  has   been  cited  in  which  it  ant;  but  the  court  held  that  an  affidavit 

has  been  held  insufficient.     The  issue  by  the  defendant's  attorney  was  suffi- 

presented  is  that  of  coverture,  and  the  cient,  as  there  were  no  facts  stated  in 

allegations   recognized    as    necessary  the  plea  which  might  not  be  within 

are    that    of    coverture    at    the    com-  his  own  knowledge.     Atwood  v.  Hig- 

mencement  of  the  action  and  its  con-  gins,  76  Me.  425. 
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tiff;  and  this  the  defendant  is  ready  to  verify:  wherefore  he  prays 
judgment  whether  the  said  plaintiff  ought  further  to  have  or  main- 
tain her  said  action  against  him. 

(  Verification.'^)  Edward  E'uller,  Defendant's  Attorney. 

ANOTHER   FORM    OF  THE  SAME. 

Form  No.  71. 

Charles  Doe      ) 

ats.  > 

Amanda  Bro-wn.  ) 

And  the  said  Charles  Doe,  the  defendant  in  this  action,  by 
Edward  Fuller,  his  attorney,  comes  and  prays  judgment  of  the 
plaintiff's  writ  and  declaration,  and  that  the  same  may  be  abated, 
because  he  says  that  after  the  last  continuance  of  this  cause,  that  is 

to  say,   after  the day  of  ,  in  the  year ,   from  which 

day  this  cause  was  last  continued,  and  before  this  day,   the  said 

Afnanda  Brown,  the  plaintiff  herein,  did  on  the day  of , 

in  the  year ,  intermarry  with  one  George  Hume,  at,  etc.,  and 

that  the  said  George  Hume  is  now  living  and  is  the  said  plaintiff's 
lawful  husband;  and  this  the  defendant  is  ready  to  verify:  where- 
fore he  prays  judgment  of  the  plaintiff's  said  writ  and  declaration, 
and  that  the  same  may  be  quashed. 

(  Verification ."^^  Edward  Fuller,  Defendant's  Attorney. 

5.  Infancy. 

a.  Of  the  Plaintiflf. 

Form  No.  72. 
Charles  Doe    ) 
ats.  > 

Aaron  Brown.  ) 

And  the  said  Charles  Doe,  the  defendant  in  this  suit,  by 
Edward  Fuller,  his  attorney,  comes  and  defends  the  wrong  and 
injury,  when,  etc., 3  and  prays  judgment  of  the  said  writ  and  dec- 
laration, because  he  says  that  the  said  plaintiff  is  an  infant  under 
the  age  of  twenty-one  years,  to  wit,  of  the  age  of  nineteen  years, 
to  wit,  at,  etc.,  in  the  county  aforesaid;  and  this  he  is  ready  to 
verify:  wherefore,  inasmuch  as  the  said  plaintiff  has  sued  in  his 
own  person,  and.not  by  his  guardian  or  next  friend,  the  said  defend- 
ant prays  judgment  of  the  said  writ  and  declaration,  and  that  the 
same  may  be  quashed.      Edward  Fuller,  Defendant's  Attorney. 

(  Verification.^) 

Form  No.  73. 
(  Commencement  as  in  Form  No.  72. ) 
That  the   plaintiff  is  within  twenty-one  years  of  age,   and  has 

1.  See  supra,  Form  No.  40.  8.  See  supra,  Form  No.  38,  note   i. 

2.  See  supra,  Form  No.  40.  4.  See  supra,  Form  No.  40. 
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declared  by  attorney,  when  he  should  have  declared  by  next  friend 
or  guardian.  1 

(  Verification  as  in  Form  No.  4^.) 

b.  Of  the  Defendant. 

Form  No.  74. 
Charles   Doe    ) 
ats.  > 

Aaron   Brown.  ) 

And  the  said  Charles  Doe.,  defendant  in  this  suit,  by  Edward 
Fuller.,  his  guardian,  by  the  court  now  here  specially  admitted  to 
defend  for  him,  the  said  defendant,  who  is  under  the  age  of  twenty- 
one  years,  comes  and  defends  the  wrong  and  injury,  when,  etc., 2 
and  prays  judgment  of  the  said  writ  and  declaration,  because  he 
says  that  he  the  said  Charles  Doe  at  the  time  of  the  commence- 
ment of  this  action,  was,  and  yet  is,  under  the  age  of  twenty-one 
years,  to  wit,  of  the  age  of  nineteen  years,  and  no  more,  to  wit,  at, 
etc.,  aforesaid;  and  this  he  is  ready  to  verify:  wherefore  he  prays 
judgment  of  the  said  writ  and  declaration,  and  that  the  same  may 
be  quashed.  Edward  Fuller.,  Guardian  of  Charles  Doe. 

(  Verijication.^) 

6.  No  Such  Person  as  PlaintifT. 

If  there  is  no  person  such  as  is  described  as  plaintiff  in  the  writ 
and  declaration,  the  defendant  may  plead  that  fact  in  abatement;* 
and  where  the  plaintiff  is  alleged  to  be  a  corporation,  the  defend- 
ant may  plead  in  abatement  that  there  is  no  such  corporation  as  is 
described  in  the  writ  and  declaration. 5 

a.  No  Such  Person  in  Rerum  Natura. 

Form  No.  7  5 . 
Charles  Doe     ) 
ats.  > 

Aaron  Brown.   ) 

And  the  said  Charles  Doe.,  defendant,  etc.,  comes  and  defends 

1.  Md.  Pub.  Gen.  Laws,  p.  1109.  no  such  person  in  rerum  natura,  or 

2.  See  supra.  Form  No.  38,  note   i.  no  such  body  politic,  was  in  bar,  for 

3.  See  supra.  Form  No.  40.  the  plaintiff  being  misnamed    might 

4.  Com.  Dig.,  Abatement,  E,  16;  have  a  new  writ  by  the  right  name,  and 
Bacon's  Abridgment,  Abatement,  C,  if  there  were  no  such  person  or  body 
7;  Campbell  v.  Galbreath,  5  Watts,  politic  there  could  be  no  action  at  all. 
(Pa.)  428;  Doe  V.  Penfield,  19  Johns.  6.  Com.  Dig.,  Abatement,  E,  16; 
(N.  Y.)  308.  Bacon's  Abridgment,  Abatement,    C, 

In  Stafford  v.  Bolton,  i  B.  &  P.  8;  Conard  -'.  Atlantic  Ins.  Co.,  i  Pet. 
44,  however,  Eyre,  C.  J.,  was  of  (U.  S.)  450;  Society,  etc.,  v.  Pawlet, 
opinion  that,  in  an  action  by  a  natural  4  Pet.  (U.  S.)  501 ;  Kennebeck  Pur- 
person  or  by  a  corporation,  a  mis-  chase  v.  Call,  i  Mass.  485 ;  Parish  in 
nomer  of  the  one  or  the  other  went  Sutton  r.  Cole,  3  Pick.  (Mass.)  236; 
only  to  the  writ,  and  might  be  pleaded  Boston  Type,  etc., Foundry  v.  Spooner^ 
in  abatement,  but  to  say  that  there  is  5  Vt.  93. 
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the  wrong  and  injury,  when,  etc.,1  and  prays  judgment,  etc.,  be- 
cause he  says  that  there  is  not,  nor  at  the  time  of  the  commence- 
ment of  this  action,  nor  ever  since,  was  there,  in  nature,  any  such 
person  called  Aaron  Broivn,  as  by  the  said  writ  and  declaration  is 
above  supposed;  and  this  he  is  ready  to  verify:  wherefore  he  prays 
judgment  of  the  said  writ  and  declaration,  and  that  the  same  may 
be  quashed.  Ed-ward  Fuller.,  Defendant's  Attorney. 

(  V'erifi cation.^) 

b.  Nul  Tiel  Corporation. 

Form  No.  76. 

Charles  Doe  ) 

ats.  > 

T'he  Sivift  Manufacturing'  Company.  ) 

And  the  said  Charles  Doe,  defendant  in  this  action,  by  Edivard 
Puller.,  his  attorney,  comes  and  defends  the  wrong  and  injury, 
when,  etc., 3  and  prays  judgment  of  said  writ  and  declaration,  be- 
cause he  says  that  there  is  not,  nor  on  the  day  of  the  commence- 
ment of  this  action,  nor  ever  since,  was  there  in  existence  any 
such   corporation   called    The  Swift  Alanufacturing    Company.,  of 

,  as  by  the  said  writ  and  declaration  is  above  supposed;*  and 

this  he  is  ready  to  verify:   wherefore  he  prays  judgment,  etc. 

(  Verification.^^  Edward  Fuller.,  Defendant's  Attorney. 

STATUTORY  FORM. 

Form  No.  7  7 . 

And  the  said  defendant  for  plea  says  that  the  plaintiff  (or  de- 
fendant., as  the  case  may  be)  is  not  a  corporation  as  in  the  plaintiff's 
declaration  is  alleged. 6 

e.  Defendant  Ceased  to  Be  a  Corpopation. 

Form  No.  78. 

The  Swift  Manufacturing  Company  ) 
ats.  > 

Charles  Doe.  \  ■ 

And  the  said  Swift  Manufacturing  Company,  by  its  attorney, 
Edward  Fuller,  comes  and  defends  the  force  and  injury,  when,  etc.,"' 
and  for  plea  says  that  it  was  organized  and  became  a  body  corpo- 
rate on  the  fifteenth  day  of  June,  i855,  by  virtue  of  an  act  of  the 
General  Assembly  of  the  state  of  Virginia,  for  the  purpose  of 
mining  coal  in  Preston  county,  in  said  state,  and  so  continued  for 

1.  See  supra,  Form  No.  38,  note  i.  pregnant,  and  does  not  put  the  fact  of 

2.  See  supra,  Form  No.  40.  incorporation     in    issue.     Wright    v. 

3.  See  supra.  Form  No.  38,  note  i.  Fire  Ins.  Co.,  12  Mont.  474. 

4.  Negative  Pregnant. — A  denial  that  6.  See  supra.  Form  No.  40. 

the  "defendant  is  or  ever  was  a  cor-  6.  Code  of  W.  Va.,  c.  125,^41.  See 
poration  organized  and  existing  under  also  Hogg  PI.  and  Forms,  p.  516,  note, 
the  laws  of  England"  is   a   negative         7.  See  j«/ra,  Form  No.  38,  note  i. 
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a  period  of  twenty  years,  or  until  the  Jiftee}ith  day  of  yune,  i875, 
when  its  charter  expired,  and  all  rights,  powers,  and  ability  to 
create  or  incur  liabilities  as  such  corporation  ceased  and  deter- 
mined, and  that  all  its  property  and  assets,  by  operation  of  law, 
then  passed  into  the  hands  of  yohn  Doe,  Richard  Doe,  etc.,  w^ho 
composed  the  board  of  directors  of  said  corporation,  then  in  office  ; 
and  that  long  before  the  time  of  the  commission  of  the  supposed 
wrongs  complained  of  in  the  plaintiff's  declaration,  the  business  of 
said  corporation  had  been  duly  wound  up  according  to  law,  and  it 
had  ceased  to  be  a  corporation  in  fact  as  well  as  in  law  ;^  and 
that  at  the  time  of  the  commission  of  said  wrongs  complained  of  in 
the  plaintiff's  said  declaration,  the  power  and  ability  of  said  cor- 
poration to  create  or  incur  any  liability  whatever  had  wholly 
ceased.  Edward  Fuller,  Defendant's  Attorney. 

(  Verification.^') 

d.  Death  of  Plaintiff— Ante  Litem  Motam. 

Form  No.  7  9 . 
Charles  Doe     ) 

ats.  > 

Aaron  Brown.   ) 

And  the  said  Charles  Doe,  defendant  in  this  action,  by  Edward 
Fuller,  his  attorney,  comes  and  defends  the  wrong  and  injury, 
when,  etc., 3  and  prays  judgment  of  said  writ  and  declaration,*  be- 
cause he  says  that  the  said  Aaron  Brown,  by  whom  this  action  is 
supposed  to  have  been  commenced  against  him  the  said  defendant, 
at  the  time  of  the  commencement  thereof,  and  long  before,  was 
dead,  and  that  there  is  not,  nor  at  the  time  when  this  action  was 
commenced  was  there,  any  such  person  in  being  as  the  said  Aaron 
Brown,  as  in  and  by  the  said  writ  and  declaration  is  above 
supposed;  and  this  he  is  ready  to  verify:  wherefore  he  prays  judg- 
ment, etc.  Edward  Fuller,  Defendant's  Attorney. 

(  Verification.^) 

7.  Defective  Service  of  Writ. 

a.  By  Ck)py  Not  Certified  to  Be  True. 
Form  No.    80. 

(  Commencing  as  in  Form  No.  79,  and  continuing  down  to  *) 
because  he  says  that  said  writ  and  declaration  were  not  otherw^ise 
served  upon  the  defendant  than  by  a  pretended  copy  of  the  same 

1.  In  Miller  r.  Newburg  Orrel  Coal  a  corporation    de  facto.     It  was    held 

Co.,  31  W.  Va.  836,  which  was  an  ac-  that  the  plea  was  not  sufficient  in  law, 

tion  of  trespass  on  the  case  for  cans-  on  the  p^round  that  the  defendant  could 

ing  the  death  of   plaintiflF's   intestate,  not  enjoy  the  privileges  without  meet- 

the  defendant  pleaded  the  expiration  ing  the  responsibilities  of  acorporation. 

of  its  charter  before  the  cause  of  action  2.  See  supra,  Form  No.  40. 

accrued,  but  failed  to  allege  that  it  had  3.  See  supra,  Form  No.  38,  note  i. 

wound  up  its  business  and  ceased  to  be  4.  See  supra,  Form  No.  40. 
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having  been  left  with  the  defendant  by  the  officer  who  undertook 
to  serve  said  writ,  which  copy  was  not  an  attested  copy,  and  was 
not  certified  by  said  officer  to  be  a  true  copy  of  said  writ  and  declara- 
tion;  and  this  he  is  ready  to  verify  :  wherefore,  etc.i 

b.  No  Copy  Delivered  to  Defendant. 
Form   No.  8  i . 

(  Commencing  as  in  Form  No.  79,  and  continuing  down  to  *) 
because  he  says  that  no  copy  of  said  writ  was  ever  delivered  to  the 
defendant,  or  left  at  his  usual  place  of  abode,  nor  was  said  writ 
ever  read  to  him,  or  in  his  hearing,  by  the  officer  who  undertook 
to  serve  the  same,  nor  was  the  said  writ  otherwise  served  upon 
him  the  defendant ;  which  he  is  ready  to  verify :  wherefore  he 
prays  judgment  of  said  writ,  and  that  the  same  may  abate  and  be 
dismissed.  2 

Form   No.  82. 

(Precedent  in  Wilcox  v.  Chambers,  34  Conn.  179.) 

Samuel  C.   Wilcox    )   rr     .jr     1  r^        .       c^•/~<_t/^         z 

.  (  Hartford  County,  Superior  Court,  Uecember 

affainst  y      '-n  '  oty 

r7  •     r^i.        L  \        ierm,  1060. 

T'rancis   Lhamoers.  ) 

And  the  defendant  comes  into  court  and  prays  judgment  of  the 
plaintiff's  writ,  and  says  the  same  ought  to  abate,  because  he  says 
that  no  copy  of  said  writ  was  left  with  him  the  defendant,  or 
at  his  usual  place  of  abode,  by  the  officer  w^ho  undertook  to  serve 
the  same,  at  the  time  of  the  service  of  the  same,  by  the  taking  of 
the  property  sought  to  be  replevied,  or  within  one  hour  thereafter 
as  required  by  statute,  or  within  more  than  four  hours  thereafter; 
nor  was  a  true  and  attested  copy  of  said  writ,  and  of  the  officer's 
doings  thereon  indorsed,  ever  delivered  to  the  defendant,  or  left  at 
his  usual  place  of  abode;  nor  was  said  writ  ever  read  to  him,  or  in 
his  hearing,  by  the  officer  who  undertook  to  serve  the  same ;  which 

1.  2  Rev.  Swift's  Dig.  622.  A  plea  in  abatement  to  the  service 

In  Perry  v.  New  Brunswick  R.  Co.,  of  a  writ  must  directly  and  fully  nega- 

71  Me.  360,  there  was  a  plea  in  abate-  tive  any  other  service,  either  by  the 

ment  filed  alleging  insufficient  service  same  or  any  other  officer.     Morse  v. 

of  the  writ.     The  allegation  of  the  plea  Nash,  30  Vt.  76. 

was  as  follows :  "  Because  said  defend-  The  plea  should  crave  oyer  of  the 

ant  corporation  say  it  appears  that  the  writ,  declaration,  and  officer's  return, 

only  service  of  said  writ  was  the  de-  set  them  out  at  length,  and  also  make 

livering  by  R.  L.  Baker,  sheriff,  of  an  profert  of  and  enroll  the  copy  served, 

attested  copy  thereof  to  William  C.  Lary  v.  Evans,  35  N.  H.  172. 

Burpee,  the  alleged  agent  of  said  com-  2.  2  Rev.  Swift's  Dig.  622. 

pany,  in  the  alleged  depot  or  place  of  There  must  be  a  positive  allegation 

business   of    said    company,   at    Fort  that  no  copy  was  delivered  to  the  de- 

Fairfield,  in  said  county,  on   the   2d  fendant.     It   is   not   sufficient   to   say 

day   of   January,   A.  D.    1880."     The  that  it  does  not  appear  by  the  officer's 

plea  was  held  bad  on  the  ground  that  return  to  the  writ  that  he  left  with  the 

there  was  no  direct  and  positive  aver-  defendant  a  true  copy  thereof.     Hill 

ment  of  what  the  service  of  the  writ  in  r>.    Powers,    16    Vt.    517.       Compare 

fact  was,  or  that  no  other  service  was  Getchell  v.  Boyd,  44  Me.  482. 
in  fact  made. 
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he  is  ready  to  verify:  wherefore  he  prays  judgment  of  the  said 
writ,  and  that  the  same  may  abate  and  be  dismissed. 

Defendant.  1^ 
e.  Not  Served  in  Due  Time. 

Form  No.  83. 

(  Commencing  as  in  Form.  No.  79,  and  continuing  down  to  *)  be- 
cause he  says  that  said  writ  and  declaration  were  in  no  other  way 
served  upon  the  defendant  than  by  a  copy  of  said  writ  and  declara- 
tion having  been  left  by  the  officer  who  undertook  to  serve  the  same, 

at  the  usual  place  of  abode  of  the  defendant,  on  the day  of 

,  and  not  before;  and  that  there  were  only days,  inclu- 
sive, between  said  pretended  service  and  the  return  day  of  said  writ, 
and  not days  as  the  law  requires:   wherefore,  etc.^ 

Form  No.  84. 

(Conn.  Pr.  Act,  p.  195.) 

(  Title,  name  of  court  and  term,  as  in  Form  No.  47. ) 
The  defendant  pleads  in  abatement,  because  said  writ  w^as  not 
otherwise  served  upon  him  than  by  the  officer's  leaving  a  copy  of 
said  writ  and  complaint  with  him,  on  the  Jirst  day  of  February, 
1S79,  and  only  tkree  days,  instead  of  tivelve  days,  before  the  jirst 
Tuesday  of  February,  i87P,  when  this  term  of  this  court,  to  which 
said  writ  was  made  returnable,  was  to  and  did  commence.  And 
therefore  he  prays  judgment. 

By  Edward  Fuller,  his  Attorney. 

d.  Service  of  Writ  by  Unauthorized  Person. 

Form  No.  8  5 . 
H.  H.  Hammond 

ats. 
George   Washburn. 

And  the  defendant  comes  and  defends  the  wrong  and  injury, 
when,  etc. ,3  and  says  that  said  writ  was  served  on  the  defendant  at 
Reading,  in  the  county  of  Windsor,  on  the  12th  day  of  May,  i852, 
by  one  Samuel  Cady,  who  was  not  then  and  there  authorized,  ac- 
cording to  the  laws  of  this  state,  to  serve  said  writ  upon  this  de- 
fendant in  any  way  or  manner  whatever,  as  appears  by  said  writ 

1.  The   demurrer   to   this  plea  was  placed     his    name     in    like     manner, 

overruled,  and  the  plea  sustained.     It  '  Francis    Chambers,'  at  the  head   of 

was  contended  that  the   name  of  the  the  plea.    Signing  the  plea  at  the  bot- 

defendant  should  have  appeared  at  the  tom  with  his  own  hand  as  the  '  defend- 

bottom  of  the  plea,  it  being  admitted  ant,'  is  equivalent  to  affixing  his  name 

that  the  plea  is  right  not  only  in  sub-  again.     The  plaintiflF  certainly   could 

stance  but  in  form,  with  that  exception,  have  no  reasonable  doubt,  either  as  to 

The  court  said  :    "The  plaintiff  in  his  the  individual  he  was  dealing  w-ith  or 

declaration    sets   out   the   defendant's  the  character  in  which  he  appeared." 

name  in  full.     The  defendant,  who  has  Wilcox  r.  Chambers,    34  Conn.  180. 

a  right  to  appear  in  person,  and  who,  2.  2  Rev.  Swift's  Dig.  622. 

moreover,  is  a  member  of  the  bar,  has  3.  See  supra.  Form  No.  38,  note  i. 
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and  the  return  thereon,  and  that  said  writ  was  never  served  on  this 
defendant  at  any  other  time  nor  by  any  other  person  whatever,  and 
the  said  writ  was  never  served  on  this  defendant  by  any  person 
authorized  by  law  or  in  the  manner  prescribed  by  the  laws  of  this 
state  to  serve  said  writ  upon  this  defendant,  nor  did  this  defendant 
ever,  at  any  time  or  in  any  manner,  agree  to  accept  service  of  the  said 
writ  or  to  waive  such  service;  and  this  he  is  ready  to  verify: 
wherefore  he  prays  judgment  of  said  writ,  and  that  the  same  may 
be  quashed.  1 

e.  Writ  of  Error  Improperly  Served. 

Form  No.  8  6. 

(Precedent  in  Colburn  v.  Tolles,  13  Conn.  525.) 

.  Henry   Tolles    ) 

ats.  > 

Henry  Colburn.  ) 

And  now  the  said  Henry  Tolles,  the  defendant  in  error,  comes 
into  court  and  prays  judgment  of  the  plaintiff  in  said  writ  of  error, 
and  that  the  same  may  abate,  because  he  says  that  the  said  writ  of 
error  was  no  otherwise  served  upon  him  the  defendant  in  error 
than  by  leaving  a  true  and  attested  copy  thereof  at  his  last  usual 
place  of  abode  in  this  state,  and  because  he  says  that  he  was  not  at 
the  time  of  the  said  pretended  service  a  resident  of  this  state,  and 
had  no  place  of  abode  therein,  but  that  he  was  at  the  time  of  the 
said  pretended  service,  and  for  a  long  time  before,  to  wit,  for  the 
space  of  two  years  before,  had  been,  and  ever  since  hath  been,  and 
now  is,  a  resident  of  the  state  of  Mississippi;  wherefore  the  plain- 
tiff in  error  ought  to  have  served  his  said  writ  of  error  by  leaving  a 
true  and  attested  copy  thereof  with  William  B.  Bristol.,  Esq.,  of 
New  Haven,  in  said  county,  who  was  his  attorney  at  the  time  of  said 
pretended  service,  and  now  is  his  attorney,  and  who  was  his  attor- 
ney who  appeared  in  the  original  cause,  according  to  the  statute  in 
such  case  provided;  and  this  he  is  ready  to  verify:  wherefore  he 
prays  judgment  of  the  said  writ  of  error,  that  the  same  may  abate  and 
be  dismissed.  Henry  Tolles,  Defendant, 

by  Baldwin  and  Bristol. 

8.  Variance. 

a.  Between  Writ  and  Declaration. 

Form  No.  8  7 . 
yohn  Doe 
ats. 
Richard  Roe. 

And  the  said  yohn  Doe,  the  defendant  herein,  by  yohn  Brown, 
his  attorney,  comes  and  defends  the  wrong  and  injury,  when,  etc. ,2 

1.  The  above  is,  in  substance,  the  plea  which  was  likewise  held  good,  maybe 
which  was  interposed  and  held  good  found  in  Edgerton  v.  Barrett,  21  Vt. 
in    Washburn    z'.    Hammond,    25    Vt.      196. 

648.     A  precedent  for  a  similar  plea,         2.  See  supra.  Form   No.  38,  note  i. 
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and  prays  judgment  of  the  said  writ  and  declaration,  and  that  the 
same  may  be  quashed,  because  he  says  that  the  plaintiff's  said  writ 
is  in  debt  and  his  said  declaration  is  in  trespass  {here  state  the  mat- 
ter of  variance  ivhatever  it  may  be)\  and  this  the  defendant  is  ready 
to  verify  by  the  record:  wherefore  he  prays  judgment  of  the  said 
writ  and  declaration,  and  that  the  same  may  be  quashed. ^ 

(  Verification.'^^  yohn  Brown,  Attorney  for  Defendant. 

b.  Between  the  Copy  Left  in  Sepviee  and  the  Original  Writ. 

Form  No.  8  8. 
Charles  Doe 
ats. 
Aaron  Brown. 

And  the  defendant  comes  into  court  and  prays  judgment  of  the 
plaintiff's  writ  and  declaration,  and  says  that  the  same  ought  to 
abate,  because  he  says  that  the  same  was  not  otherwise  served  than 
by  leaving  a  pretended  copy  of  the  same  at  his  the  defendant's  last 
usual  place  of  abode  by  the  officer  who  undertook  to  serve  the  same, 
and  that  there  was,  when  said  pretended  copy  was  left  in  service  as 
aforesaid,  and  still  is,  a  material  variance  between  said  pretended 
copy  and  said  original  writ  and  declaration,  in  this,  to  wit,  that  in 

said   writ   and   declaration,    between   the   words    " "   and    the 

words    " "    were    the    words    " "    which    were    entirely 

omitted  in  the  said  pretended  copy,  and  were  not  contained  in  the 
same;  which  words  so  omitted  were  a  material  part  of  said  writ 
and  declaration;  and  this  he  is  ready  to  verify:  wherefore,  etc. 3 

(  Verification .^^  Ed-ward  Fuller,  Defendant's  Attorney. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  89. 
(Precedent  in  Gould  v.  Smith,  30  Conn.  89.) 

Edward  H.  Smith  ) 
ats.  > 

Edmund  Gould.  ) 
And  the  defendant  comes  into  court  and  prays  judgment  of  the 
plaintiff's  writ  and  declaration,  and  says  that  the  same  ought  to  abate, 
because  he  says  the  same  was  no  otherwise  served  than  by  leaving 
a  pretended  copy  of  the  same  with  him  the  defendant,  by  the  offi- 
cer who  undertook  to  serve  the  same,  and  that  there  was,  when 
said  pretended  copy  was  so  left  in  service  as  aforesaid,  and  still  is,  a 

1.  A   variance  between  the  writ  or  v.  Gott,   20  111.  46;    New   Brunswick 

summons  and  the  declaration,  may  be  Bank  -'.  Arrowsmith,  9  N.  J.  L.  284; 

pleaded  in  abatement.     Weld  v.  Hub-  Schenck  v.  Schenck,  10  N.  J.  L.  274; 

bard,   11  111.  573;  Thorpe  7;.  Starr,  17  Duval!   v.    Craig,    2   Wheat.    (U.  S.) 

111.    199;   Fonville  v.  Monroe,  74  111.  45. 

126 ;  Prince  v.  Lamb,  i  111.  378 ;  Simons  2.  See  supra.  Form  No.  40. 

V.    Waldron,  70  111.  281 ;  XVindett    v.  3.  2  Rev.  Swift's  Dig.  622. 

Hamilton,   52    111.    180;    Shoonhoven  4.  See  supra,  Form  No.  40. 

53  Volume  I. 


90.  ABATEMENT,  PLEAS  IN.  91. 

material  variance  between  said  pretended  copy  and  said  original 
writ  and  declaration,  in  this,  to  wit,  that  in  said  original  writ  and 
declaration,  between  the  words  "fourth  Tuesday  of  January"  and 
the  words  "then  and  there  should  answer,"  were  the  figures 
"  1861,"  while  in  said  pretended  copy  of  said  writ  and  declaration, 
between  the  same  words,  were  the  figures  "  i860;"  and  the  said  fig- 
ures "  1861,"  and  any  other  words  indicating  the  same  thing,  were 
entirely  omitted  in  said  pretended  copy  and  were  not  contained  in 
the  same,  which  figures  so  omitted  were  a  material  part  of  said 
writ  and  declaration;  and  this  he  is  ready  to  verify:  wherefore  he 
prays  judgment  thereof,  and  that  the  same  may  abate  and  be  dis- 
missed, i 

9.  Misnomer. 

a.  Of  Plaintiffs  Surname. 

Form  No.  90. 

Charles  Doe  ) 

ats.  > 

Andrew  Dunn,  who  sues  as  Andrew  Bunn.  ) 

And  the  defendant  comes  into  court  and  prays  judgment  of  the 
said  writ,  because  he  says  that  the  said  Andrew  Bunn,  the  now 
plaintiff,  now  is,  and  before  and  at  the  commencement  of  this 
suit  was,  known  and  called  by  the  surname  of  Dunn,  and  that  he, 
the  said  Andrew  Dunn,  now  plaintiff,  now  is  not,  and  before  or 
at  the  time  of  the  commencement  of  this  suit  was  not,  known  or 
called  by  the  surname  of  Bunn,  as  is  by  said  writ  supposed ;  and 
this  the  defendant  is  ready  to  verify:  wherefore  he  prays  judgment 
of  this  w^rit,  that  the  same  may  abate  and  be  dismissed. 2 

b.  Of  Defendant's  Surname. 

Form  No.  91. 

Charles  Doe,  sued  by  the  name  of  Charles  Edwards,  ) 

ats.  V 

Aaron  Brown.  ) 

And  Charles  Doe,  on  whom  this  writ  was  served  by  the  name  of 
Charles  Edwards,  in  his  own  person  comes  and  says  that  he  is 
named  and  called  by  the  name  of  Charles  Doe,  and  by  the  said  sur- 
name of  Doe  has  always  hitherto  been  called  and  known,  and  that 
he  the  said  Charles  Doe  now  is  not,  and  never  was,  known  or 
called  or  named  by  the  surname  of  Edwards,  as  by  the  said  writ  is 
supposed ;  and  this  the  said  Charles  Doe  is  ready  to  verify :  where- 
fore he  prays  judgment  of  said  writ,  that  the  same  may  abate  and 
be  dismissed. 3 

1.  To  this  plea  a  demurrer  was  in-     judgment  was  affirmed  by  the  Supreme 
terposed,  but  the  trial  court  held  the     Court.     Gould  v.  Smith,  30  Conn.  89. 
plea  sufficient  and  rendered  judgment        2.  2  Rev.  Swift's  Dig.  621. 
for  the  defendant,  and  upon  error  this         3.  2  Rev.  Swift's  Dig.  620. 
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ANOTHER  FORM  OF  THE  SAME. 

Form  No.  92. 
(Precedent  in  Taylor  v.  Rossiter,  2  Miles  (Pa.)  356.) 

Jacob  F.  Vander slice,  sued  by  the  name  of 

H.  Rossiter,  alias  Vanderslice, 

ats. 

William    Taylor. 

And  Jacob  F.  Vanderslice,  against  whom  the  said  plaintiff  hath 
issued  his  writ,  and  declared  thereon  by  the  name  of  H.  Rossiter, 
alias  Vanderslice,  in  his  own  person  comes  and  says  that  he  is 
named  and  called  Jacob  F.  Vanderslice,  and  by  that  name  and  sur- 
name hath  always,  since  the  time  of  his  nativity,  hitherto  been 
named  and  called ;  without  this,  that  the  said  Jacob  F.  Vanderslice 
now  is,  or  ever  was,  named  or  called  by  the  name  of  U.  Rossiter, 
alias  Vanderslice,  as  by  the  said  writ  and  declaration  thereon 
founded  is  supposed  ;  and  this  the  said  Jacob  F.  Vanderslice  is  ready 
to  verify :  wherefore  he  prays  judgment  of  the  said  writ  and 
declaration  thereon  founded,  and  that  the  same  may  be  quashed. 

(  Verijication  .'^)  Jacob  F.    Vanderslice. 

REPLICATION. 

Form  No.  93. 

(Precedent  in  Taylor  v.  Rossiter,  2  Miles  (Pa.)  356.) 

And  the  said  plaintiff  saith  that  the  said  writ  and  declaration, 
by  reason  of  anything  the  said  Jacob  F.  Vanderslice  in  his  said  plea 
above  alleged,  ought  not  to  be  quashed,  because  he  saith  that  the 
said  Jacob  F.  Vanderslice,  long  before  and  at  the  time  of  issuing 
the  said  writ  and  filing  said  declaration,  was,  and  still  is,  called  and 
known  as  well  by  the  name  of  //.  Rossiter  as  by  the  name  of 
Jacob  F.  Vanderslice,  to  wit,  at  the  county  aforesaid;  and  this  the 
said  plaintiff  prays  may  be  inquired  of  by  the  country. 2 

1.  See  supra,  Form  No.  40.  aforesaid  action  thereof  against  him ; 

2.  To  this  replication  the  defendant  and  the  said  defendant,  according  to 
demurred  as  follows:  "And  the  said  the  form  of  the  statute  in  such  case 
defendant  saith,  that  the  replication  of  made  and  provided,  states  and  shows 
the  said  plaintiff  to  the  said  plea  of  to  the  court  here  the  following  causes 
the  said  defendant,  and  the  matters  of  demurrer  in  law  to  the  said  replica- 
therein  contained,  in  manner  and  form  tion,  that  is  to  say,  that  the  said  plain- 
as  the  same  are  above  pleaded  and  set  tiff,  in  his  said  replication,  has  not 
forth,  are  not  sufficient  in  law  for  the  tendered  an  issue  on  the  fact  pleaded 
said  plaintiff  to  have  or  maintain  his  by  the  said  defendant  in  his  said  plea, 
aforesaid  action  thereof  against  the  nor  alleged  any  new  matter  by  which 
said  defendant,  and  that  he,  the  said  the  fact  stated  in  the  said  plea  might  or 
defendant,  is  not  bound  by  law  to  an-  could  be  avoided ;  and  also,  that  the 
swer  the  same  ;  and  this  the  said  de-  said  replication  attempts  to  put  in  issue 
fendant  is  ready  to  verify :  wherefore,  a  matter  not  alleged  or  traversed  in 
by  reason  of  the  said  insufficiency  of  the  said  plea;  and  because  the  said  repli- 
said  replication  in  this  behalf,  the  said  cation  attempts  to  put  in  issue  a  matter 
defendant  prays  judgment,  if  the  said  wholly  immaterial  and  irrelevant  in 
plaintiff  ought  to  have  or  maintain  his  this  action,  and  is  a  departure  from  the 
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e.  Of  PlaintiflTs  Christian  Name. 
Form  No.  94. 
(Statutory  Form,  Mass.  Pub.  Stat.  980.) 

yames  Stiles  ) 

against        >  Middlesex  Superior  Court.     Defendant's  Answer. 
Charles  Doe.  ) 

And  the  defendant  comes  and  says  the  plaintiff's  name  is  John 
Stiles,  and  not  yames  Stiles,  and  therefore  he  ought  not  to  be  held 
to  answer  to  the  plaintiff's  writ. 

d.  Of  Defendant's  Christian  Name. 
Form  No.  95. 

Charles  Doe,  sued  by  the  name  of  Edward  Doe, 

ats. 

Aaron  Brown. 

And  Charles  Doe,  against  whom  the  said  Aaron  Brown  hath 
issued  his  said  writ  (or  exhibited  his  said  bill)  by  the  name  of  Ed- 
ward Doe,  in  his  own  person  comes  and  says  that  he  is  named  and 
called  by  the  name  of  Charles  Doe,  and  by  that  name  and  surname 
hath  always,  since  the  time  of  his  nativity,  hitherto  been  named 
and  called;  without  this,  that  he  the  said  Charles  Doe  now  is,  or 
at  the  time  of  issuing  the  said  writ  (or  exhibiting  the  said  bill) 
was,  or  ever  before  had  been,  named  or  called  by  the  name  of 
Edward  Doe,  as  by  the  said  writ  and  declaration  (or  by  the  said 
bill)  is  supposed;  and  this  he  the  said  Charles  Doe  is  ready  to 
verify:  wherefore  he  prays  judgment  of  the  said  writ  and  declara- 
tion (or  o/"  the  said  bill),  and  that  the  same  may  be  quashed. ^ 

e.  Misnomer  in  Style  of  a  Corporation. 
Form  No.  96. 

Charles  Doe 

ats. 

A.  B.  Company,  suing  as  Z-.  M.   Company. 

And  the  said  Charles  Doe,  defendant  in  this  suit,  by  Edward 
Fuller,  his  attorney,  comes  and  defends  the  wrong  and  injury, 
when,  etc.. 2  and  prays  judgment  of  the  said  writ  and  declaration, 
because  he  says  that  the  said  plaintiff  is  named  and  called  the  A.  B. 
Company,  and  by  the  same  name  and  title  was  always  named  and 

said  declaration  in  this  cause — and  also  ant  answer  over  to  the  plaintiflF's  dec- 

for  that  the  said  replication  is  in  other  laration.     Taylor  v.  Rossiter,  2  Miles 

respects    uncertain,    informal,  and   in-  (Pa.)  355. 

sufficient."    The  matter  allep:ed  in  the  1.  A  "plea  that  the  defendant's  name 

replication  beinp  admitted  by  the  de-  is  not  W.G.  Philbrick,  but  W.  J.  Phil- 

fendant's  demurrer  thereto,  the  court  brick,  is  bad.     The  defendant  should 

held  that  the  replication  was  sufficient  set  out  his  first  name  in  full.     Davis  v, 

and  raised  a  distinct  issue,  and  there-  Philbrick,  87  Me.  196. 

fore  entered  judgment  that  the  defend-  2.  See  j«/ra,  Form  No.  38,  note  i. 
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called;  without  this,  that  it  is  named  and  called  the  L.  M.  Com- 
pany., as  by  the  said  writ  and  declaration  is  above  supposed;  and 
this  he  is  ready  to  verify:  wherefore  he  prays  judgment  of  the  said 
writ  and  declaration,  and  that  the  same  may  be  quashed. 

(  Verification .^)  Edward  Fuller,  Defendant's  Attorney. 

10.  Wrong  Addition  of  Defendant. 

Form  No.  9  7 . 

Richard  Roe  ) 
ats.            > 
John   Doe.     ) 
And  the  defendant  comes  into  court  and  prays  judgment  of  the  said 
writ,  because  he  says  that  he  the   defendant    now  is,  and  before 
and  at  the  commencement  of  this  suit  was,  an  inhabitant  and  resi- 
dent of  the  town  of  -^,  in  the  county  of ,  and  ought  to  have 

been  so  described ;  and  that  the  defendant  was  not,  at  the  com- 
mencement of  this  suit,  an  inhabitant  or  resident  of  the  town  of  B, 

in  the    county  of ,  as    is   in    said  writ  supposed;   which    the 

defendant  is  ready  to  verify:  wherefore  he  prays  judgment  of  said 
writ,  that  the  same  abate  and  be  dismissed. 2 


ANOTHER  FORM  OF  THE  SAME. 

Form  No.  9  8 . 

(Precedent  in  Zuill  v.  Bradley,  Quincy  (Mass.)  6.) 

(  Venue  and  title. ) 

And  the  said  Daniel  Bradley,  junior,  of  Haverhill,  etc.,  inn- 
holder,  whose  body  was  attached  by  this  writ,  comes  and  says  he 
is  the  same  person  who  was  sued  by  the  said  yohn  Zuill  by  the 
name  of  Daniel  Bradley,  of  Haverhill,  etc.,  trader;  and  the  said 
Daniel  Bradley,  junior,  says  this  writ  ought  to  abate,  because  he 
says  that  at  the  time  of  the  purchase  thereof  there  were  two  men  in 
said  town  of  Haverhill  known  by  the  name  of  Daniel  Bradley  and 
Daniel  Bradley,  Junior,  and  that  he  hath  been  always  called  and 
known  by  the  name  of  Daniel  Bradley,  junior,  and  not  by  the 
name  of  Daniel  Bradley  only,  as  in  this  writ  is  supposed,  and  that 
the  said  Daniel  Bradley,  senior,  is  his,  the  said  Daniel  Bradley, 
junior''  s,  father;  and  all  this  the  said  Daniel  Bradley,  junior,  is  ready 
to  verify:  wherefore  he  prays  judgment  of  this  writ,  that  it  abate, 
and  for  his  costs. 

2.  The  said  writ  ought  to  abate  for  that  he,  the  said  Daniel 
Bradley ,  junior ,-wix%  at  the  time  of  the  purchase  of  this  writ,  and  still 
is,  an  innholder,  and  not  a  trader,  as  in  this  writ  is  supposed;  and 

1.  See  supra,  Form  No.  40.  2.  Swift's  Dig.  621. 
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this  he  also  is  ready  to  verify :   wherefore  he  prays  judgment  of  this 
writ,  that  it  abate,  and  for  his  costs. i  O.   Thacher. 

11.  Nonjoinder  of  Parties. 

a.  Of  Parties  Plaintiff. 

(1)  In  Tort. 

Form  No.  99. 
Charles  Doe    ") 

ats.  > 

Aaron  Brown.  ) 

And  the  said  Charles  Doe.,  by  Edward  Fuller.,  his  attorney, 
comes  and  defends  the  force  and  injury,  when,  etc., 2  and  prays 
judgment  of  the  plaintiff's  writ  and  declaration,  and  that  the  same 
may  be  quashed,  because  he  says  that  said  plaintiff  was  not  at  the 
time  of  the  alleged  trespass  and  injuries  complained  of  in  the  plain- 
tiff's said  declaration,  nor  at  the  time  of  the  commencement  of  this 
action  was  he,  nor  has  he  since  said  time  hitherto  been,  the  sole 
owner  of  the  premises  described  in  his  declaration,  and  to  which 
the  injuries  therein  complained  of  are  alleged  to  have  been  done; 
that  said  premises  were  at  all  said  times,  and  still  are,  owned  jointly 
and  undividedly  by  said  plaintiff  and  one  John  Kfiox,  who  are  tenants 
in  common  thereof,  that  said  yohn  Knox  is  still  living  and  resident 
within  the  jurisdiction  of  this  court,  to  wit,  at,  etc.,  and  that  the 
said  cause  of  action  herein,  if  any  there  is,  accrued  to  the  plaintiff 
and  said  yohn  Knox  jointly,  and  not  to  the  plaintiff  alone,  as  in  his 
said  writ  and  declaration  is  above  supposed;  and  this  the  defendant 
is  ready  to  verify:  wherefore,  inasmuch  as  the  said  yohn  Knox  is 
not  named  in  said  writ  and  declaration  together  with  the  plaintiff, 
he  the  said  defendant  praye  judgment  of  the  said  writ  and  decla- 
ration, and  that  the  same  may  be  quashed. 

(  Verification.^)  Edward  Fuller.,  Defendant's  Attorney. 

(2)    In  Contract. 

(a)   In  General. 

Form  No.  100. 
Charles  Doe    ) 

ats.  > 

Aaron  Brown.  ) 

And  the  said  Charles  Doe,  by  Edward  Fuller,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,*  and  prays  judgment 
of  the  writ  and  declaration  herein,  and  that  the  same  may  be  quashed, 

1.  It  was  objected  to  this  plea  that  2.  See      supra,      Form      No.       38, 

it  was  bad  for  duplicity,  but  the  court  note  i. 

thought   otherwise  and  sustained   the  3.  See    supra,    Form    No.    40. 

plea.     See    Zuill   v.  Bradley,   Quincy  4.  See      supra,      Form      No.      38, 

(Mass.)  6.  note  i. 
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because  he  says  that  the  plaintiflF  and  one  yohn  Knox,  who  is  now 
living,  are  joint  obligees  in  the  said  writing  obligatory  upon  which 
this  action  is  brought,  and  that  the  cause  of  action  thereon,  if  any 
such  there  is,  accrued  to  the  plaintiff  and  said  jfohn  Knox  jointly, 
and  not  to  the  plaintiff  alone  as  by  the  said  writ  and  declaration  is 
above  supposed;  and  this  the  defendant  is  ready  to  verify:  where- 
fore, inasmuch  as  the  said  yohn  Knox  is  not  named  in  the  said  writ 
and  declaration  together  with  the  plaintiff,  he  the  said  defendant 
prays  judgment  thereof,  and  that  the  same  may  be  quashed, 
(  Verification.^)  Edward  Fuller,  Defendant's  Attorney. 

Form  No.  i  o  i . 
(Conn.  Pr.  Act,   p.  196.) 

(  Title,  name  of  court  and  term,  as  in  Form  No.  47.) 

1.  The  supposed  contract  {or  state  other  cause  of  action)  men- 
tioned in  the  complaint,  if  any  such  was  made,  was  made  with  said 
Ira  Roe,  by  the  plaintiff  (or  by  the  defendant)  and  one  yohn  Doe, 
jointly  (and  if  as  partners,  may  be  added  :  as  partners,  under  the 
firm  name  of  Roe  &  Co. ) . 

2.  Said  yohn  Doe  is  still  living  at  Nevj  London.  And  therefore 
he  prays  judgment.  By  Ed-ward  Fuller,  his  Attorney. 

Form  No.  102. 

(Conn.  Pr.  Act,    p.  197.) 

(  Title,  name  of  court  and  term,  as  in  Form  No.  J^l . ) 

1.  The  plaintiff  had  not,  at  the  time  of  the  alleged  grievances  in 
the  complaint  mentioned  {nor  at  any  time  since),  any  title  to  or 
interest  in  the  {here  describe  the  property,  the  subject  of  the  action) 
therein  mentioned,  except  jointly  with  yohn  Doe  and  Richard  Roe. 

2.  yohn   Doe  and  Richard  Roe   are  still   living  at  Bridgeport. 
And  therefore  he  prays  judgment. 

By  Edivard  Fuller,  his  Attorney. 

{b)   Partnership  with  Third  Party. 

Form  No.  103. 
(Conn.  Pr.  Act,    p.  197.) 

(  Title,  name  of  court,  and  term,  as  in  Form.  No.  47.) 

1.  At  the  time  of  the  making  of  the  note  in  said  complaint 
alleged,  the  defendants  were  in  partnership  with  one  yohn  Doe, 
under  the  firm  name  of  Stiles  d-  Co. 

2.  Said  note  was  made  by  the  defendants  and  yohn  Doe,  jointly, 
by  their  said  firm  name. 

3.  yohn  Doe  is  still  living  at  Danbury. 
And  therefore  he  prays  judgment. 

By  Edward  Fuller,  his  Attorney. 

1.  See  supra.  Form  No.  40. 
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(3)     Of  Plaintiff's  Guardian. 

Form  No.  104. 

(  Venue  and  title. ) 

And  the  defendant  comes  and  defends  the  wrong  and  injury, 
when,  etc.,1  and  says  that  heretofore,  to  wit,  on  the  2J^th  day  of 
July.,  1 85^,  at  a  session  of  the  honorable  Probate  Court  for  the 
District  of  Addison.^  the  said  plaintiff,  Aaron  Holdeti,  was  adjudged 
an  insane  person,  and  one  jfohn  G.  Terry,  of  Leicester,  in  said 
county  of  Addison,  was  duly  appointed  his  guardian,  and  that  after- 
wards, on  the  same  day,  the  said  Perry  accepted  said  appointment 
as  guardian  and  gave  bonds  as  required  by  law,  and  entered  upon 
the  duties  of  said  guardianship,  and  at  the  time  of  the  commence- 
ment of  said  suit  and  service  of  said  writ,  the  said  Perry  was  and 
remained  the  guardian  of  said  Aaron  Tf olden,  and  ever  since  has 
been,  and  still  is,  his  guardian  as  aforesaid,  and  the  said  appoint- 
ment was  not  at  the  said  time,  nor  is  it  now,  revoked,  annulled,  or 
set  aside,  but  ever  since  has  remained,  and  still  remains,  in  force, 
and  that  said  suit  was  brought  in  the  name  of  said  Aaron  Holden; 
without  this,  that  the  name  of  John  G.  Perry,  guardian  as  afore- 
said, is  inserted  in  said  writ  and  declaration,  or  that  said  Perry  in 
any  other  manner  appears  in  said  writ  to  prosecute  the  same;  and 
this  the  said  defendant  is  ready  to  verify  by  the  record :  wherefore, 
inasmuch  as  the  plaintiff  hath  sued  out  the  said  writ  and  declaration 
thereon  in  his  own  name,  and  not  by  his  guardian  as  aforesaid,  the 
said  defendant  prays  judgment  of  the  writ  and  declaration  afore- 
said, and  that  the  same  may  be  quashed,  and  for  his  costs. 2 

(4)  Of   Plaintiff's  Co-executor. 

Form  No.  105. 
(  Venue  and  title.) 

And  the  said  William  Gilnian  comes  and  defends  the  wrong  and 
injury,  when,  etc.,*  and  prays  judgment  of  the  plaintiff's  said  writ 
and  declaration,  and  that  the  same  may  be  quashed,  because  he 
says  that  the  plaintiff  has  brought  his  said  action  as  executor  of  the 
last  will    and  testament  of   Nathaniel   Gilman,    deceased,   late  of 

,    in   said  Franklin   county;     that  one    George  F.   Gilman, 

who  is  now  living,  is  named  in  said  last  will  and  testament  of  the 
said  N^athaniel  Gilman,  deceased,  as  an  executor  thereof,  and  that 
the  said  George  F.  Gilman  duly  accepted  said  trust  and  proved 
said  last  will  and  testament  of  the  said  N^athaniel  Gilman,  deceased,* 

1.  See  supra.  Form  No.  38,  note  i.     of  verification  by  the  record,  and  for 

2.  In  Holden  v.  Scanlin,  30  Vt.  177,  these  two  reasons  it  was  adjudged  bad 
the    court    passed    upon    the    subject-     in  form. 

matter  of  such  plea.    The  subject-mat-         3.  See  supra.  Form  No.  38,  note  i. 
ter  above  set  forth  was  held  sufficient,         4.  At  Common  Law. — This  allegation 
but  the  plea  in  that  case  contained  a     is  not  necessary,  inasmuch  as  the  execu- 
prayer  for  judgment  in  the  commence-     tors  must  all   be  made   parties  if  any 
ment  thereof,  and  contained  no  offer     one  of  them  has  proved  the  will  and 
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and  so  the  defendant  says  that  the  plaintiff  and  the  said  George  F. 
Gilman  are  co-executors  of  the  said  last  will  and  testament  of  the 
said  Nathaniel  Gilman,  deceased  ;  without  this,  that  the  plaintiff  is 
sole  executor  of  said  last  will  and  testament ;  and  this  the  defendant 
is  ready  to  verify  :  wherefore,  inasmuch  as  the  said  George  F.  Gil- 
man  is  not  named  in  the  plaintiff's  writ  and  declaration  together 
with  the  said  plaintiff,  the  defendant  prays  judgment  of  the  said 
w^rit  and  declaration,  and  that  the  same  may  be  quashed. 

yeremiah  Mason,  Defendant's  Attorney. 
(  Verification ^-^ 

ANOTHER   FORM  OF  THE  SAME. 

Form  No.  106. 

(Conn.  Pr.  Act,    p.  197.) 

(  Title,  name  of  court  and  term,  as  in  Form  No.  47.) 

1.  yo/in  Fen,  the  testator  mentioned  in  the  complaint,  by  his  will 
■duly  appointed  the  plaintiff  and  one  yohn  Stiles  jointly  executors 
of  his  said  will. 

2.  On  May  1,  i878,  said  will  was  duly  proved  before  the  Court 
of  Probate  for  the  District  of  Hartford,  and  letters  testamentary 
were  thereupon  duly  issued  to  said  yohn  Stiles,  together  with  the 
plaintiff,  by  said  court,  and  yohn  Stiles  thereupon  duly  qualified  as 
executor,  and  still  is  such,  and  living  at  Hartford.  And  therefore 
he  prays  judgment.  By  Edward  Fuller,  his  Attorney. 

accepted  the  trust.  Com.  Dig.,  Abate-  tained,  the  court  holding  that  where 

ment,  ^,  13;  Hensloe's  Case,  9Coke37  ;  there  are  several  executors  appointed 

Brookes  v.  Stroud,   i  Salk.  3;  Walters  by  the  will,  they  must  all  join,   even 

V.  Pfeil,  I  M.  &  M.362,  22  E.  C.  L.  334;  though  some  renounce. 
Webster  v.  Spencer,  3  B.  &  Aid.  360,  5        In   Equity,  however,  the  rule  seems 

E.  C.  L.  316;  Kilby  v.  Stanton,  2  Y.  &  to  be  otherwise,  since  where  one  execu- 

J.  77;  Smith  V.  Smith,  Yelv.  130;  Scott  tor  has  alone  proved  the  will,  he  may 

V.  Briant,  6  N.  &  M.  381,  36  E.  C.  L.  sue  without  joining  the  other  execu- 

438;  Cole  V.  Smalley,   25  N.  J.  L.  377.  tors, although  they  have  not  renounced. 

Thus  in    Bodle  v.    Hulse,   5  Wend.  Daviesf.  Williams,  i  Sim.  5.   Compare 

(N.  Y.)  313,  the  defendant  pleaded  in  Cramer  t-.  Morton,  2  Moll.  108. 
abatement  that  the  testator,  in  and  by         In  Gilman  v.  Gilman,  54  Me.  453,  a 

his  last  will  and  testament,  constituted  bill  in  equity  was  brought  in  the  name 

and   appointed  the    plaintiff  and  one  of  two  of  the  five  persons  named  as 

Oliver  Bodle,  executors,  etc.,  and  that  executors  of  the  last  will  and  testament 

Oliver  Bodle,  at  the  time  of  the  com-  of  the  testator.  The  defendant  pleaded 

mencement  of  the  suit,  was,  and  still  is,  in  abatement  the  appointment  of  the 

living,  etc.     The  plaintiff  replied  that  executors    not    joined,   but   failed   to 

Oliver  Bodle  had  not  proved  the  will  alleee  their  acceptance  of  the  trust  and 

or  taken  upon  himself  the  burden  of  qualification  under  the  statute  of  the 

the  execution  thereof,  had  filed  a  re-  state.     For  this  reason  the    plea  was 

nunciation  of  his  appointment  as  execu-  held  defective.  The  court  said  :  "As  the 

tor  in  the"  office  of  the  surrogate,  and  plea  does  not  allege  that  the  persons 

liad  altogether  declined  and  refused  to  named    therein   as   co-executors  have 

act  as  such  executor,  and  had  not  in-  given  the  bond  required  by  the  statute 

termeddled  with  the  estate  of  the  testa-  of  this  state,  they  could  not,  according 

tor,  and  that  A.  T.  Bodle,  the  plaintiff,  to  its  express  provisions,  be  parties  to 

"was  the  sole  acting  executor  of  such  the  bill;  the  plea  in  abatement  must  be 

-will.    To  this  replication  the  defendant  adjudged  bad.  " 
demurred.     The    demurrer    was    sus-         1.  See  supra,  Form  No.  40. 
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(5)  Of  Plaintiff's  Co-administrator. 

Form  No.  107. 

(Conn.  P.  Act.,  p.  197,  F.  346.) 

(  Venue  and  title  as  in  Form  No.  47.) 

After  the  death  of  said  ^o/in  Doc,  on  May  1,  i878,  letters  of  ad- 
ministration were  duly  issued  to  one  yo/in  Stiles,  together  with 
the  plaintiff,  by  the  Court  of  Probate  for  the  District  of  Hartford; 
and  said  John  Stiles  thereupon  duly  qualified  as  administrator,  and 
still  is  such  and  living  at  Hartford.  And  therefore  he  prays  judg- 
ment. By  Edward  Fuller,  his  Attorney. 

b.  Of  Parties  Defendant. 

Form  No.  108. 
Charles  Doe    ) 
ats.  > 

Aaron  Br  own.  ) 

And  the  said  Charles  Doe,  the  defendant  in  this  suit,  by  Edward 
Fuller,  his  attorney,  comes  and  defends  the  wrong  and  injury,  when, 
etc.,1  and  prays  judgment  of  the  said  writ  and  declaration,  and  that 
the  same  may  be  quashed,  because  he  says  that  the  said  several  sup- 
posed promises  and  undertakings  in  the  said  declaration  mentioned, 
if  any  such  were  made,  were,  and  each  of  them  was,  made  by  the  said 
defendant  jointly  with  one  John  Knox  {here  disclose  the  names 
of  all  the  contracting  parties),^  who  is  still  living,  and  who  at  the 
time  of  the  commencement  of  this  suit  was,  and  still  is,  resident 
within  the  jurisdiction  of  this  court, 3  and  not  by  the  defendant 
alone ;  and  this  the  defendant  is  ready  to  verify  :  wherefore,  inas- 
much as  the  said  John  Knox  is  not  named  in  the  said  writ  and  dec- 

1.  See  Form  No.  38,  note  i.  held  that  when  a  defendant  pleads  in 

2.  The  plea  should  give  the  correct  abatement  the  omission  of  other  per- 
names  of  all  the  parties  who  were  sons  who  ought  to  have  been  made  de- 
jointly  liable,  otherwise  it  will  not  be  fendants,  it  is  not  necessary  to  allege 
sustained.  Godson  v.  Good,  6  Taunt,  in  the  plea  the  places  of  abode  and 
587;  Crellin  v.  Calvert,  14  M.  &  W.  additions  of  the  persons  omitted.  Ac- 
II ;  Mechanics',  etc.,  Bank  r;.  Dakin,  24  cordingly  the  following  plea  in  that 
Wend.  (N.  Y.)  411.  See  also  Pearce  case  was  held  good:  "And  the  said 
r.  Davy,  I  Kenyon  366;  Spring  z'.  Mon-  Hamlin  Rand  comes  and  defends  the 
tague,  9  B.  Mon.  (Ky.)  39;  American  wrong  and  injury,  when,  etc.,  and 
Express  Co.  v.  Haggard,  37  111.  472.  prays  judgment  of  the  said  writ,  be- 

3.  In  case  of  a  nonjoinder  of  several  cause  he  says  that  the  said  several 
persons  jointly  liable  with  the  defend-  promises  and  undertakings,  in  said  dec- 
ant, the  plea  should  state  that  they  all  laration  mentioned,  if  any  such  were 
reside  within  the  jurisdiction  of  the  made,  were  made  jointly  with  Daniel 
court.  Joll  V.  Curzon,  4  C.  B.  249,  56  Rand,  who  is  still  living,  and  with  one 
E.  C.  L.  249.  Robert  Rand,  who  is  still  living,  and 

The  plea  is  fatally  defective  if  it  not  by  said  Hamlin  and  said  Charles 
does  not  allege  that  the  person  not  K.White  alone;  and  this  said  Ham- 
joined  as  a  codefendant  is  alive  and  lin  Rand  is  ready  to  verify:  where- 
resident  within  the  jurisdiction  of  the  fore,  inasmuch  as  said  Daniel  Rand; 
court.  Furbish  v.  Robertson,  67  and  said  Robert  Rand  are  not  named 
Me.  35.  in    said    writ,    he    the     said    Hamlin 

Rutin  Elar.  Rand,  3N.  H.  95,  it  was  Randprays  judgment  of  said  writ,  etc.'* 
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laration  together  with  said  defendant,  he  the  said  defendant  prays 
judgment  of  the  said  writ  and  declaration,  and  that  the  same  may 
be  quashed. 

ANOTHER  FORM    OF  THE  SAME. 

Form  No.  log. 

(Statutory  Form,   Mass.  Pub.  Stat.  980.) 

Aaron  Brown  ) 

against         >  Middlesex  Superior  Court.     Defendant's  Answer. 
Charles  Doc.   ) 

And  the  defendant  comes  and  says  that  if  he  is  indebted  to  the 
plaintiffs  for  the  goods  mentioned  in  their  bill  of  particulars,  he  is 
indebted  to  them  jointly  with  one  George  Hunter^  who  is  still  alive 
and  ought  to  be  sued  with  him  in  the  writ,  and  therefore  he  ought 
not  to  be  held  to  answer  to  the  plaintiff's  writ. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1 10. 
Charles  Doe    ) 
ats.  > 

Aaron  Broivn.  ) 

And  the  defendant  comes  into  court  and  prays  judgment  of  the 
plaintiff's  writ  and  declaration,  because  he  says  that  the  said  sup- 
posed promises  and  undertakings,  in  the  said  declaration  mentioned, 
if  any  such  were  made,  were  made  jointly  with  Edxvard  Fuller,  \vho 
is  still  living,  and  not  by  the  defendant  alone;  and  this  the  defend- 
ant is  ready  to  verify:  wherefore,  because  the  said  Ed'voard  Fuller  is 
not  named  in  the  said  writ  with  the  defendant,  he  the  defendant 
prays  judgment  of  the  said  writ  and  declaration,  and  that  the  same 
may  abate  and  be  dismissed. ^  George  How.,   Attorney. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1 1 1 . 

(Precedent  in  Goodhue  v.  Luce,  82  Me.  222.) 

(  Venue  and  title.) 

And  now  on  the  second  da.y  of  said  term  the  said  George  M.  Luce 
comes  and  defends,  etc.,  when,  etc.,  and  prays  judgment  of  the 
writ  and  declaration  aforesaid,  because  he  says  that  the  several  sup- 
posed promises  in  said  writ  declared  upon,  if  any  such  were  made, 
were  made  jointly  with  one  George  F.  Whitney.,  who  is  still  living 
and  residing  at  Presque  Isle  in  said  county,  and  who  likewise  was 
residing  at  said  Presque  Isle  dX  the  date  of  said  writ,  and  not  by  the 
said  George  M.  Luce  alone;  and  this  he  is  ready  to  verify:  where- 
fore, because  said  George  F.  Whitney  is  not  named  in  said  writ  and 
declaration  together  with  said  George  M.  Luce.,  he  the  said  George 

1.  2  Rev.  Swift's  Dig.  620. 
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M.  Luce  prays  judgment  of  the  said  writ,  anc'   that  the  same  may 
be  quashed.  1  George  M.  Luce, 

by  his  Attorney,  George  H.  Smith. 

VERIFICATION  OF   FOREGOING   PLEA. 

Form  No.  1 12. 

State  of  Maine. 
Aroostook,  ss.  ./ovember7,  i888. 

Personally  appeared  George  H.  Smith,  attorney  for  the  before 
named  George  M.  Luce,  and  made  oath  that  the  foregoing  plea  is 
true  in  substance  and  in  fact. 

Before  me,  Charles  F.  Weed,  Justice  of  the  Peace. 

Form  No.  113. 

That  the  said  contract  in  the  declaration  mentioned  was  made  by 
the  defendant  jointly  with  one  William  Po-jcers,  who  is  still  living, 
and  is  residing  in  the  county  (or  the  city)  aforesaid,  and  was  not 
made  by  the  defendant   alone. 2 

12.  Ne  Unques  Executor. 

a.  Plaintiff  Never  Executor. 

Form  No.  114. 
Charles  Doe    ) 
ats.  > 

Aaron  Brown.  ) 

And  the  said  Charles  Doe,  defendant  in  this  suit,  by  Edward 
Fuller,  his  attorney,  comes  and  defends  the  wrong  and  injury,  when, 
etc., 3  and  says  that  the  plaintiflF  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says  that  the  said 
plaintiff  is  not,  and  never  was,  the  executor  of  the  last  will  and 
testament  (or  administrator  of  the  goods,  chattels^  and  credits)  of 
the  said  yohn  Knox,  deceased,  in  manner  and  form  as  the  said 
plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged ; 
and  this  the  defendant  is  ready  to  verify :  wherefore  he  prays  judg- 
ment, etc.  Edward  Fuller,  Defendant's  Attorney. 
(  Verification.^) 

b.  Defendant  Never  Executor. 

Form  No.  115. 
Charles  Doe 
ats. 
Aaron  Browti. 

And  the  said  Charles  Doe,  who  is  sued  as  the  executor  of  the  last 

1.  The   plaintiff    demurred     to   the     Me.    222.       See    also     Sturdivant    v. 
above  plea  and  the  trial  court  sustained     Smith,  29  Me.  387. 
the  demurrer,  but  upon  appeal  the  de-         2.  Md.  Pub.  Gen.  Laws,  p.  mo 
murrer  was  overruled  and  the  plea  was         3.  See  supra,  Form  No.  38,  note  i. 
adjudged  good.     Goodhue  v.  Luce,  82        4.  See  supra.  Form  No.  40. 
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will  and  testament  c.'f  John  Knox,  deceased  (or  as  the  administrator 
of  the  goods,  chattels,  and  credits  of  fohn  Knox,  deceased) ,  by 
Edward  Fuller,  his  attorney,  comes  and  defends  the  wrong  and  in- 
jury, when,  etc.,^  and  prays  judgment,  etc.,  because  he  says  that  at 
the  commencement  of  this  suit  he  was  not,  is  not  now,  and  never 
was  the  executor  (or  administrator  as  above)  of  the  last  will  and 
testament  of  the  sair^  jfohn  Knox,  deceased,  nor  did  he  ever  admin- 
ister any  of  the  go  ds  or  chattels  which  were  of  the  said  fohn 
Knox,  deceased,  at  the  time  of  his  death ;  and  this  the  defendant  is 
ready  to  verify  :2  wherefore  he  prays  judgment,  etc. 

13.  Action  Prematurely  Brought. 

Form  No.  1 16. 
Richard  Roe  ) 

ats.  > 

John  Doe.  ) 
Now  comes  the  said  Richard  Roe,  the  defendant  in  this  suit,  and 
prays  judgment  of  the  plaintiff's  said  writ  and  declaration,  and  that 
the  same  may  be  quashed,  because  he  says  that  the  said  debt,  for 
the  recovery  of  which  the  plaintiff  has  brought  his  said  action,  was 
not  due  at  the  time  of  the  commencement  of  said  action,  inasmuch 
as  inhere  state  the  facts  showing  that  the  debt  was  not  then  due)  ; 
and  this  the  defendant  is  ready  to  verify:  wherefore  he  prays  judg- 
ment of  the  said  writ  and  declaration,  and  that  the  same  may  be 
quashed. 3  fohn  Brown,  Attorney  for  Defendant. 

(  Verification.^) 

14.  Plaintiff  an  Alien  Enemy. 
a.  In  General. 

Form  No.  117. 
Charles  Doe    ') 
ats.  > 

Aaron  Brown.  ) 

And  the  said  defendant,  by  Edward  Fuller,  his  attorney  (or  in 
his  proper  person) ,  comes  into  court  and  prays  judgment  of  the  said 
writ  and  declaration,  and  that  the  same  may  be  quashed,  because 
he  says  that  the  plaintiff  is  an  alien,  born  of  alien  parents  in  for- 
eign parts,  to  wit,  in  the  Empire  of  Russia,  out  of  the  allegiance  of 
our  lady  the  Queen,  and  under  the  allegiance  of  a  foreign  state, 
to  wit,  the  Empire  of  Russia,  and  was  not,  nor  is  now,  a  subject 

1.  ^ee  supra,  Form  No.  38,  note  i.  fore    the    expiration    of    the   days    of 

2.  In  Scott  f.  Wedlake,  70^6.766,  grace,  the  defendant  may  plead  in 
53  E.  C.  L.  766,  it  was  held  that  this  abatement.  Palmer  v.  Gardiner,  77 
plea  might  properly  conclude  with  a  111.  143. 

verification.  And  the  same  is  true  where  a  valid 

But  as  the  subject-matter  is  a  denial  agreement  has   been  made  to  extend 

of  an  allegation  in  the  declaration,  it  the  time  of  payment  and  the  action  is 

may  also  conclude  to  the  county.  Wood  brought  before  such  time  has  elapsed. 

V.  Kerry,  2  C.  B.  515,  52  E.  C.  L.  515.  Archibald  v.  Argall,  53  111.  307;  Culver 

See  5  Rob.  Pr.  107.  v.  Johnson,  90  111.  91. 

3.  Where  the  action  is  brought  be-  4.  See  supra.  Form  No.  40. 
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of  our  lady  the  Queen,  by  naturalization,  denization,  or  otherwise; 
and  the  said  defendant  further  says  that  long  before  and  at  the 
time  of  the  commencement  of  this  action,  the  persons  exercising  the 
powers  of  government  in  said  Empire  of  Russia  were,  and  still  are, 
at  open  war  with  and  enemies  of  our  said  lady  the  Queen, ^  and 
that  the  said  plaintiff  was  at  the  time  of  the  commencement  of  this 
action,  and  now  is,  an  enemy  of  our  said  lady  the  Queen,  and  is 
residing  in  this  kingdom  without  license,  safe-conduct,  or  permission 
of  our  said  lady  the  Queen  ;2  and  this  the  defendant  is  ready  to  ver- 
ify: wherefore  he  prays  judgment  of  the  said  writ  and  declaration, 
and  that  the  same  may  be  quashed. 3 

Form  No.  1 18. 
Charles  Doc    ) 
ats.  > 

Aaron  Brown.  ) 

And  the  said  Charles  Doe,  defendant  in  this  cause,  by  Ed- 
ivard  Fuller,  his  attorney  (or  in  his  proper  person^,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,*  and  says  that  the 
said  plaintiff  ought  not  to  have  or  maintain  his  action  against  the 
defendant,  because  he  says  that  the  plaintiff  is  an  alien,  born  in 
foreign  parts,  out  of  the  allegiance  of  the  United  States  of 
America,  and  within  the  allegiance  of  a  foreign  state,  to  wit, 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  has 
not  become  a  citizen  of  the  United  States  of  America  by  naturaliza- 
tion or  otherwise,  to  wit,  at,  etc.,  and  that  the  persons  exercising 
the  powers  of  government  in  the  said  foreign  state,  the  United 
Kingdom  of  Great  Britain  and  Ireland  aforesaid,  are  at  open  war 
with  and  enemies  of  the  United  States  of  America,  to  wit,  at,  etc., 
and  that  the  said  plaintiff  being  such  alien  as  aforesaid,  and  an  enemy 
of  the  United  States  of  America,  and  not  a  citizen  thereof  by  natu- 
ralization or  otherwise,  entered  and  came  into  the  United  States  of 
America,  and  still  remains  therein,  w^ithout  any  letter  of  safe-con- 
duct from  the  President  of  the  said  United  States  of  America,  or 
any  license  to  be,  reside,  or  remain  in  the  said  United  States  of 
America,  but  that  the  said  President  ordered  and  directed  him  the 
said  plaintiff  to  quit  and  leave  the  United  States  of  America  (or 
set  out  some  other  matter  showing  affirmatively  that  he  has  no 
license  to  remain);^    and  this    the  defendant   is   ready  to   verify: 

1.  The  omission  of  this  allegation  is  Casseres  t>.  Bell,   8  T.   R.    i66;   Open- 
not  fatal  to  the  plea,  as  the  court  will  heimer  v.  Levy,  2  Stra.  1082 ;   Derrier 
take  judicial   notice  of  a  state  of  open  r'.  Arnaud,  4  Mod.  405;  Wells  r^.  Wil- 
war.     Alcinous  xk  Nigreu,  4  El.  &  Bl.  Hams,  i  Ld.  Raym.  282,  i  Salk.  46. 
217,  82  E.  C.  L.  217.  3.  For  this  form  of  prayer  for  judg- 

2.  The  plea  should  negative  every  ment,  see  Chit.  Prec.  in  PI.  (3d  ed.), 
matter  which  can  give  the  plaintiff  a  pt.  i,  p.  312,  referring  the  reader  to  pp. 
right  to  bring  a  personal  action;  thus  17  and  18  of  the  same  volume  for  the 
it  must  not  only  be  stated  that  he  is  an  formal  commencement  and  conclusion 
alien  enemy,  but  must  also  be  stated  of  such  plea. 

that  he  does  not  reside  within  the  juris-  4.  See  .y«/ra,  Form  No.  38,  note  i. 
diction  under  letters  of  safe-conduct.        6.  An  alien  enemy  who  has  license 
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wherefore  he  prays  judgment  whether  the  plaintifif  ought  to  have 
or  maintain  his  said  action  against  him. 

Form  No.  119. 
(Conn.  Pr.  Act,,  p.  196.) 

(  Title,  name  of  court,  and  term,  as  in  Form  No.  47.) 

First.  The  plaintiff  was  not  at  the  commencement  of  this  action, 
and  is  not  now,  a  citizen  of  the  United  States;  but  was  and  is  an 
alien,  born  in  England,  out  of  the  allegiance  of  the  United  States, 
and  within  the  allegiance  of  the  Queen  of  Great  Britain. 

Second.  At  the  commencement  of  this  action,  the  government  of 
Great  Britain  was,  and  still  is,  at  war  with,  and  an  enemy  of,  the 
United  States. 

Third.  The  plaintiff  then  was,  and  still  is,  an  alien  enemy  abid- 
ing without  the  United  States,  and  at  London,  within  said  king- 
dom, and  adhering  to  the  said  enemies  of  the  United  States. 

And  therefore  he  prays  judgment. 

By  Edward  Fuller,  His  Attorney. 

b.  Puis  Darrein  Continuance. 

Form  No.  120. 
Charles  Doe    ) 
ats.  > 

Aaron  Brown.  ) 

And  the  said  defendant,  by  Edward  Fuller,  his  attorney  (or  in 
his  proper  person),  comes  into  court  and  says  that  the  plaintiff 
ought  not  further  to  have  or  maintain  his  said  action,  because  he 
says  that  the  plaintiff  is  an  alien,  born  of  alien  parents,  in  foreign 
parts,  to  wit,  in  the  Empire  of  Russia,  out  of  the  allegiance  of  our 
lady  the  Queen,  and  under  the  allegiance  of  a  foreign  state,  to  wit, 
the  said  Empire  of  Russia,  and  was  not  at  the  commencement  of 
this  action,  nor  is  he  now,  a  subject  of  our  lady  the  Queen,  by  nat- 
uralization, denization,  or  otherwise;  and  the  defendant  further  says 
that  the  persons  exercising  the  power  of  government  in  said  Empire 

to   remain  in  the  country  under  the  born,  that  he  is  resident  with  the  ene- 

protection  of  the  government,  may  sue  mies  of  the  United  States.     Parkinson 

and  be  sued.     Sparenburgh  v.  Banna-  v.  Wentworth,  11   Mass.  26;  Elgee  v. 

tyne,  i  B.  &  P.  163;  Wells  v.  Williams,  Lovell,  i  Woolw.  (U.  S.)  102. 

I  Ld.  Raym.  282,  i  Salk.  46;  Clarke  v.  A  native-born  subject  residing  and 

Morey,  10  Johns.  (N.  Y.)  69.  doing  business  in  a  hostile  country,  is 

And  as  such  license  and  protection  in  effect  an  alien  enemy.  M'Connell  v. 

will  be  implied  from  the  fact  of  the  Hector,  3  B.  &  P.  113. 

plaintiff's  remaining,  it  is  necessary  to  A    native  of   a   neutral  state,  taken 

allege  some  matter  which  shows  affirm-  captive    while    in    the    service    of    a 

atively  that    he    remains    contrary   to  hostile   state,  is   not   precluded  from 

law.     Clarke  v.  Morey,   10  Johns.  (N.  suing  on  a  contract  made  while  he  was 

Y.)  69;  Bagwell  T^.  Babe,  I  Rand.  (Va.)  a   prisoner   of  war.     Sparenburgh   v. 

272.     See  Rev.  Stat,  of  U.  S.,  §  4067,  Bannatyne,  i  B.  &  P.  163. 

providing    for    the    removal    of   alien  The  fact  that  the  real  plaintiff  in  in- 

enemies  in  time  of  war.  terest  is  an  alien  enemy,  is  ground  for 

The  plea  ought  to  aver  that  the  plain-  a  plea  in  abatement,  though  the  plain- 
tiff is  an  alien  born,  and  here  with-  tiff  of  record  is  a  subject  resident  in 
out  protection  or  safe-conduct  from  the  jurisdiction.  Brandon  f.  Nesbitt, 
the  United  States,  or,  if  not  an  alien  6  T.  R.  23. 
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of  Russia  are  at  open  war  with  and  are  enemies  of  our  said  lady  the 
Queen;  and  the  defendant  further  says  that  said  plaintiff  is  an 
enemy  of  our  said  lady  the  Queen,  and  is  residing  in  this  kingdom 
without  the  license,  safe-conduct,  or  permission  of  our  said  lady 
the  Queen ;  and  the  defendant  further  says  that  such  war  was  com- 
menced, and  the  plaintiff  became  such  enemy  as  aforesaid,  since  the 
last  pleading  in  this  action;  and  this  the  defendant  is  ready  to  ver- 
ify: wherefore  he  prays  judgment  whether  the  plaintiff  ought  fur- 
ther to  have  or  maintain  said  action  until  such  time  as  peace  shall 
be  restored.! 

Form  No.  121. 

(Precedent  in  Russel  v.  Skipwith,  6  Binn.  (Pa.)  241.) 
Skiptvitk     ) 
ats.         V 
Hussel.     ) 
And  the  said  defendant,  by  Edivard  Fuller,  his  attorney  (or  in 
his  own  person),  comes  and  says  that  the  plaintiff  ought  not  further 
to  have  or  maintain   his  aforesaid  action,  because  the  said  William 
Russel  is  an  alien  enemy,  born  out  of  the  allegiance  of  the  United 
States  and  within  the  allegiance  of  a  foreign  sovereign,  to  wit,  the 
king  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  is 
not  a  citizen  of  the  said  United  States  of  America,  nor  resident  within 
the  same,  and  that  since  the  last  continuance  of  the  plea  between  them, 

to  wit,  the day  of ,  a  public  war  has  been  commenced 

and  is  now  carried  on  between  the  king  of  Great  Britain  and  Ire- 
land and  their  dependencies,  and  the  said  United  States  of  America 
and  their  territories;  and  this  the  defendant  is  ready  to  verify: 
wherefore  he  prays  judgment  whether  the  plaintiff  ought  further 
to  have  or  maintain  his  said  action  until  peace  be  restored.^ 

15.  Former  Suit  Pending. 

a.  In  General. 

The  fact  that  there  is  a  former  suit  pending  in  the  same  jurisdic- 
tion,between  the  same  parties  and  upon  the  same  cause  of  action, 
is  proper  matter  for  a  plea  in  abatement ;3  and  to  be  available  as  a 

1.  See  opinion  of  Lord  Ellenborough  forth  that  the  plaintiff  is  himself  an 
in  LeBret  v.  Papillon,  4  East  502 ;  and  alien  enemy,  or  is  adhering  to  the 
the  opinion  of  the  court  in  Bell  v.  enemy,  or  something  equivalent  to 
Chapman,  10  Johns.  (N.  Y.)  183.  See  this,  but  it  need  not  aver  that  he  is 
also  Parkinson  t'.  Wentworth,  ii  Mass.  residing  in  the  country  of  an  enemy. 
26;  Hutchinson  1'.  Brock,  11  Mass.  119.  Russel  v.  Skipwith, 6  Binn.  (Pa.)  241. 

The  effect  of  a  judgment  sustaining  Compare   the   precedent  in  Teare   x>. 

such  a  plea  is  merely  to  suspend  the  White,   2   Law   Repos.   (N.  Car.)  112. 

action  until  a  return  of  peace.     Har-  3.  Hatch  v.  SpoflFord,  22  Conn.  485; 

man  v.  Kingston,  3Campb.  153;  Flindt  Wales  v.  Jones,   i  Mich.  254;   Bond  v. 

V.  Waters,  15  East  260;  Hutchinson  v.  White,  24  Kan.  45 ;  Gamsby  v.  Ray,  52 

Brock,  II  Mass.  119.  N.  H.  513;  Wentworth  v.  Barnum,  10 

2.  To  this  plea  there  was  a  demurrer  Johns.  (N.  Y.)  238;  Rogers t^.  Hoskins, 
on  the  ground  that  it  does  not  aver  15  Ga.  270;  Thomas  v.  Freelon,  17  Vt. 
that  the  plaintiff  was  residing  in  an  138;  Pennsylvania  R.  Co.  v.  Daven- 
enemy's  country.  The  demurrer,  how-  port,  154  Pa.  St.  iii;  Drea  v.  Cari- 
ever,  was  overruled,  the  court  holding  veau,  28  Minn.  280;  Gray  v.  Atlantic, 
that  a  plea  of  an  alien  enemy  must  set  etc.,  R.  Co.,  77  N.  Car.  299;  Claywcll 
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defense,  it  must  ordinarily  be  so  pleaded, ^  though  in  some  cases  the 
defendant  may  obtain  relief  from  vexatious  litigation  through  a 
motion  to  stay  the  proceedings  in  the  second  suit  until  the  termina- 
tion of  the  prior  one. 2  In  order  that  the  pendency  of  one  suit  may 
be  pleaded  in  abatement  of  another,  the  relief  available  to  the 
plaintiff  should  be  the  same  in  the  two. 3  Thus  the  pendency  of  a 
suit  in  equity  may  not  be  pleaded  in  abatement  of  an  action  at 
law,*  nor  will  the  pendency  of  an  action  at  law  abate  a  subsequent 
suit  in  equity;!*  but  the  pendency  of  a  former  suit  in  the  same  or  in 


V.  Sudderth,  77  N.  Car.  287 ;  Smith  v. 
Moore,  79  N.  Car.  82  ;  Dick  v.  Gilmer, 
4  La.  Ann.  520;  Succession  of  Lude- 
wig,  3  Rob.  (La.)  92. 

It  must  be  alleged  that  the  former 
suit  is  pending  at  the  time  of  pleading 
the  same.  It  is  a  sufficient  answer  to 
such  plea  that  the  former  suit  had  been 
discontinued  before  filing  the  plea. 
Leavitt  v.  Mowe,  54  Md.  613 ;  Adams 
V.  Gardiner,  13  B.  Mon.  (Ky.)  197; 
Pew  V.  Yoare,  12  Mich.  16. 

The  same  point  was  so  decided  in 
Clifford  V.  Cony,  i  Mass.  495 ;  but  in  a 
subsequent  case,  where  the  defendant 
in  a  prosecution  for  taking  usurious 
interest  pleaded  the  pendency  of  a  prior 
qui  tarn  action  to  recover  the  statutory 
penalty  for  the  same,  it  was  held  that 
a  replication  setting  up  the  nonsuit  of 
the  plaintiff  in  the  qui  tarn  action  after 
the  plea  pleaded  was  insufficient.  Com. 
V.  Churchill,  5  Mass.  174. 

It  must  appear  by  the  plea  that  the 
suits  are  between  the  same  parties  and 
upon  the  same  cause  of  action.  Ballou 
V.  Ballou,  26  Vt.  673;  Dawson  v. 
Vaughan,  42  Ind.  397;  Loyd  v.  Reyn- 
olds, 29  Ind.  299;  Smith  v.  Blatch- 
ford,  2  Ind.  184;  Atkinson  v.  State 
Bank,  5  Blackf.  (Ind.)  84. 

A  plea  that  another  action  had  been 
previously  commenced  by  the  defend- 
ant against  the  plaintiff,  in  which  the 
matters  mentioned  in  the  declaration 
might  be  set  off,  is  good.  Schenck  v. 
Schenck,  10  N.  J.  L.  276. 

Same  JurlBdlction. — The  pendency  of 
another  action  for  the  same  cause  in  a 
court  of  another  state  is  not  sufficient 
to  abate  the  writ.  Yelverton  v.  Co- 
nant,  18  N.  H.  123.  See  also  i  Encyc. 
OF  Pl.  and  Pr.  764,  title  Another 
Suit  Pending. 

To  a  plea  of  former  suit  pending, 
the  plaintiff  may  plead  nul  tiel  record. 
Pittsburg,  etc.,R.  Co.  v.  Mt.  Pleasant, 
etc.,  R.  Co.,  76  Pa.  St.  481. 

1.  Mattel  V.  Conant,  156  Mass.  418; 
Morton  v.  Sweetser,  12  Allen  (Mass.) 


135  ;  Moore  v.  Spiegel,  143  Mass.  413 ; 
Stephens  v.  Monongahela  Bank,  11 1 
U.  S.  197  ;  Percival  v.  Hickey,  18  Johns. 
(N.  Y.)  257;  U.  S.  Bank  v.  Merchant's 
Bank,  7  Gill.  (Md.)  415;  Kempton  t;. 
Sullivan  Sav.  Inst.,  53  N.  H.581 ;  Harris 
V.  Johnson,  65  N.  Car.  478;  Williams 
V.  McGrade,  18  Minn.  82. 

2.  See  Stay  of  Proceedings,  23 
Am.  and  Eng.  Encyc.  of  Law  (ist 
ed.).  Another  Suit  Pending,  i 
Encyc  of  Pl.  and  Pr.  768. 

3.  Carpenter  v.  Talbot,  33  Fed.  Rep. 
537 ;  Wolf  V.  Cook,  40  Fed.  Rep.  432. 
Compare  Certain  Logs  of  Mahogany, 
2  Sumn.  (U.  S.)  589;  Granger  xk  Wayne 
Circuit  Judge,  27  Mich.  406;  Russell 
V.   Alvarez,  5  Cal.  48. 

4.  Mattel  v.  Conant,  156  Mass.  419; 
Colt  V.  Patridge,  7  Met.  (Mass.)  575; 
Humphries  v.  Dawson,  38  Ala.  199; 
Haskins  v.  Lombard,  16  Me.  140;  Kit- 
tredge  v.  Race,  92  U.  S.  116;  Hatch  v. 
Spofford,  22  Conn.  498;  Blanchard  r;. 
Stone,  16  Vt.  234;  Denny  v.  Garden, 
2  Brev.  (S.  Car.)  70;  Moore  v.  Peirce, 
(Va.,  1889),  9  S.  E.  Rep.  1008;  Wil- 
liamson V.  Paxton,  18  Gratt.  ( Va.)  475 ; 
Joslin  V.  Millspaugh,  27  Mich.  517; 
Black  V.  Lackey,  2  B.  Mon.  (Ky.)  257; 
Julian  V.  Pilcher,  2  Duv.  (Ky.)  254; 
Copperthwait  v.  Dummer,  18  N.  J.  L. 
258;  Hogg  V.  Charlton,  25  Pa.  St.  200. 

6.  Way  V.  Bragaw,  16  N.  J.  Eq.  213; 
Chicago,  etc.,  R.  Co.  v.  Heard,  44 
Iowa  358;  Peak  v.  Bull,  8  B.  Mon. 
(Ky.)  428;  Curd  v.  Lewis,  i  Dana 
(Ky.)  351 ;  Hatch  v.  Spofford,  22  Conn. 
485,  overruling  Hart  v.  Granger,  i 
Conn.  154.  See  also  Langstraat  v.  Nel- 
son, 40  Fed.  Rep.  783 ;  Fulton  v.  Gol- 
den, 25  N.  J.  Eq.  353 ;  Gillette  v.  Smith, 
18  Hun  (N.  Y.)  10;  Lacustrine  Fer- 
tilizer Co.  V.  Lake  Guano,  etc.,  Co., 
82  N.  Y.  476;  Peck  V.  Kirtz  (Supreme 
Ct.),  15  N.  Y.  St.  Rep.  598. 

Where  Law  and  Equity  are  Adminis- 
tered by  the  Same  Court. — An  action  at 
law  will  not  abate  a  subsequent  bill  on 
the    equity   side  of  the  same    court. 
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another  court  of  equity  in  the  same  jurisdiction,  is  good  as  a  plea 
in  abatement  where  both  suits  are  for  the  same  cause  and  between 
the  same  parties. ^ 

Form  No.  122. 
Charles  Doe 
ats. 
Aaron  Bro-wn. 

And  the  said  Charles  Doe,  defendant  in  this  suit,  by  George 
Hume,  his  attorney,  comes  and  defends  the  wrong  and  injury, 
when,  etc., 2  and  prays  judgment  of  the  said  writ  and  declaration, 
because  he  says  that  before  the  issuing  of  the  said  writ  (or  filing  of 

said   declaration^,  to  wit,  on  the day  of ,  in  the  year 

,  in  the  same  court  (or  if  in  any  other  court  describe  the  court 

by  prof er  title),  the  said  plaintiff  impleaded  the  said  defendant, 
and  issued  his  said  writ  {or  filed  his  said  declaration)  against  him 
in  a  plea  of  debt,  of  and  upon  the  said  identical  writing  obligatory 
(or  in  a  certain  plea  of  trespass  on  the  case,  upon  the  same  identical 
promises  and  undertakings)  in  the  said  declaration  in  this  present 
suit  mentioned,  as  by  the  record  and  proceeding  thereof  remaining 

in  the  said  court,  to  wit,  at  the  in  the  of  , 

more  fully  appears ;3  and  the  said  defendant  further  says  that  the 
parties  in  this  and  the  said  former  suit  are  the  same  and  not  other 
or  different  persons,  and  that  the  said  former  suit,  as  brought  and 
prosecuted  against  him  the  said  defendant  by  the  said  plaintiff  as 
aforesaid,  is  still  depending  in  the  said  court;  and  this  the  said 
defendant  is  ready  to  verify:  wherefore  he  prays  judgment  of  the 
said  writ  and  declaration  in  this  suit,  and  that  the  same  may  be 
quashed.* 

(  Verification.^) 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  123. 
William  Benson  ) 
against  > 

Charles  Doe.     ) 

In   the   Court  of  Common  Pleas  of county,  No.  of 

Term,  A.  D. . 


Thorne  v.  Towanda  Tanning  Co.,  15  3.  In  Maine  such  a  plea  must  set  out 

Fed.   Rep.    289;    Paige   v.    Wilson,  8  or  enroll  the  record  or  declaration  of 

Bosw.  (N.  Y.)  294.     See  also  Sanford  such  former  action  in  accordance  with 

V.  Cloud,  17  Fla.  532;  Payne  v.  Ben-  the  old  English  practice.     Brastow  v, 

ham,   16  Tex.  364;  Trawick  v.  Martin  Barrett,  82  Me.  166;   Fahy  v.  Branna- 

Brown   Co.,   74   Tex.    522;    Guest   v.  gan,  56  Me.  42 ;  Turner  t;.  Whitmore, 

Byington,  14  Iowa  30.  63  Me.  526. 

1.  Mutual  L.  Ins.  Co.  v.  Brune,  96  4.  See  Burrill's  Prac,  vol.  3,  p.  336; 
U.  S.  588;  Moore  v.  Holt,  3  Tenn.  Green's  Mich.  Prac,  vol.  2,  p.  1507. 
Ch.  141 ;  Johnston  7'.  Bower,  4  Hen.  &  Compare  the  precedent  in  Pew  v. 
M.  (Va.)  487;  Curd  v.  Lewis,  i  Dana.  Yoare,  12  Mich.  19,  which  was  held 
(Ky.)  351;  American  Bible  Soc.  v.  bad  because  it  did  not  allege  that  the 
Hague,  4  Edw.  Ch.  (N.  Y.)  117;  former  suit  was  pending  at  the  time  of 
Behrens  7-.  Sieveking,  2  Myl.  &  C.  602.  the  plea  pleaded. 

2.  See  supra.  Form  No.  38,  note  i.  6.  See  supra.  Form  No.  40. 
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And  the  said  defendant,  Charles  Doe,  by  his  attorney,  Edward 
Fuller,  says  that  this  action  was  commenced  in  the  court  here,  on 
the day  of ,  A.  D,  i8 — ,  and  not  before;  and  that  there- 
tofore, to  wit,  etc.,  he  the  said  plaintiff  commenced  a  certain  other 
action  in  this  court  against  him  the  said  defendant,  in  a  certain  plea 
of  trespass  on  the  case,  for  the  nonperformance  of  the  very  same 
promises  and  undertakings  in  the  plaintiff's  declaration  in  this  ac- 
tion set  forth  ;  which  said  former  suit  so  brought  and  prosecuted 
against  him  the  said  defendant  by  the  said  plaintiff  is  still  pend- 
ing in  the  said  court,  and  not  discontinued,  tried,  or  determined;  and 
this  the  said  defendant  is  ready  to  verify. 

Wherefore  he  prays  judgment  that  the  writ  in  the  present  suit 
and  the  proceedings  thereon  may  be  quashed. ^ 

(  Verification.'^^ 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  124. 

Richard  Roe  ) 

ats.  > 

yohn  Doe.     ) 

And  now  the  defendant  comes  into  court  and  prays  judgment  of 
the  said  writ,  because  he  says  that  before  the  bringing  of  this  writ 

the  plaintiff  brought  an  action  of to  the Court,  holden 

at ,  in  the  county  of ,  on  the Tuesday  of , 

in  which  action  the  writ  and  declaration  were  duly  served  upon 
the  present  defendant  on  the  said  identical  \vriting  obligatory  (or 
in  a  certain  plea  of  the  case  upon  the  same  promises  and  undertak- 
ings') in  the  said  declaration  in  the  present  suit  mentioned,  for 
which  this  suit  is  brought,  as  by  the  record  and  proceedings  there- 
of, in  said  court  remaining,  more  fully  appears;  and  the  defend- 
ant further  says  that  the  parties  in  this  and  the  former  suit  are  the 
same,  and  not  other  or  different  persons,  and  that  the  said  former 
suit  so  brought  and  prosecuted  against  him  the  defendant  by  the 
plaintiff  is  now  pending  in  said  court  of ;  and  this  the  de- 
fendant is  ready  to  verify:  wherefore  he  prays  judgment  of  the 
said  writ  in  this  suit,  that  the  same  abate  and  be  dismissed. 3 

Form  No.  125. 

(Conn.  Pr.  Act,    p.  196.) 

(  Title,  name  of  court  and  term,  as  in  Form  No.  47.) 

The  defendant  pleads  in  abatement,  because  at  the  commencement 
of  this  action  there  was,  and  now  is,  another  action  pending  in  the 
Superior  Court  in  and  for  Tolland  county,  between  the  same  par- 

1.  Dunlap's  Forms  857.  3.  2  Rev.  Swift's  Dig.  621. 

2.  See  supra,  Form  No.  40, 
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ties  as  the  parties  to  this  action,  and  for  the  same  cause  as  that  set 
forth  in  said  complaint.     And  therefore  he  prays  judgment. 

By  Edivard  Fuller,  his  Attorney. 

Form  No.  126. 

(Precedent  in  Pittsburg,  etc.,  R.  Co.  v.  Mt.  Pleasant,  etc.,  R.  Co.,  76  Pa.  St.  481.) 

{Title.) 

The  said  defendants,  by  Markle  &  McCullougk,  their  attorneys, 
come  and  defend  the  wrong  and  injury,  when,  etc.,  and  say  that  the 
said  plaintiffs  ought  not  to  have  or  maintain  their  aforesaid  action 
of  ejectment  against  the  said  defendants,  and  pray  judgment  of  the 
said  writ  of  ejectment,  because  they  say  that  before  the  issuing  of 
the  said  writ,  to  wit,  on  the  29tk  day  of  April,  iS73,  at  No.  79  of 
October  and  November  Term,  i875,  of  the  Supreme  Court  of  the 
state  of  Pennsylvania,  the  said  \\\Q.Pittsburg  tS:  Connellsville Railroad 
Company  filed  their  certain  bill  of  complaint  against  the  said  the  Mt. 
Pleasant  d;  Broad  Ford  Railroad  Company,  wherein  and  whereby 
the  said  the  Pittsburg  <&  Connellsville  Railroad  Company  prayed  the 
said  the  Mt.  Pleasant  d;  Broad  Ford  Railroad  Company  might  be  re- 
strained by  injunction  from  interfering  with  the  possession  and  en- 
joyment by  the  said  the  Pittsburg  (&  Connellsville  Railroad  Company 
as  lessees  of  a  certain  railroad  and  appurtenances,  situate  in  the 
county  of  Westmoreland,  and  from  setting  up  or  pretending  any 
forfeiture  of  the  rights  of  the  said  the  Pittsburg  S  ConnellsvilleRail- 
road  Company  oi,  in,  and  to  said  road,  and  the  franchises  to  run  and 
operate  the  same,  by  reason  of  any  alleged  causes  of  forfeiture, 
which  said  alleged  causes  or  grounds  of  forfeiture  the  said  bill 
averred  to  be  wholly  false,  to  which  said  bill  of  complaint  the  said 
the  Mt.  Pleasant  d  Broad  Ford  Railroad  Company  did  duly  ap- 
pear to  the  said  bill,  and  subject  themselves  to  the  jurisdiction  of 
the  said  court;  the  said  court  then  and  still  being  holden  at  Pitts- 
burg, in  the  county  of  Allegheny  as  by  the  record  and  proceedings 
thereof,  remaining  in  the  said  court,  more  fully  appears.  And  the 
said  defendants  further  say  that  the  parties  in  this  and  the  former 
suit  are  the  same,  and  not  other  or  different  persons,  and  that  the 
supposed  causes  of  action  in  this  and  in  the  former  suit,  and 
each  and  every  of  them,  are  the  same,  and  not  other  or  different 
causes  of  action;  and  that  the  said  former  suit  is  still  depending 
in  the  said  Supreme  Court  of  Pennsylvania.  And  this  the  said 
defendants  are  ready  to  verify.  Wherefore  they  pray  judgment  of 
the  said  writ  of  ejectment  in  this  suit,  and  that  the  same  may  be 
quashed.  ^ 

Markle  <&  McCullough,  Attorneys  for  Defendants. 

(  Verification .) 

b.  Foreign  Attachment. 

In   England  a   prior  foreign   attachment,    under  the  custom  of 

72  Volume  I. 


127. 


ABATEMENT,  PLEAS  IN. 


127. 


London,  may  be  pleaded  in  abatement  of  the  writ;i  and  in  a  num- 
ber of  American  jurisdictions  the  rule  has  been  adopted,  that  where 
the  debt  sued  for  has  been  garnished  or  attached  in  another  state, 
the  garnishee  may  plead  the  pendency  of  such  proceedings  in  abate- 
ment.2  In  other  jurisdictions,  however,  such  attachment  is  not 
pleadable  in  abatement  of  the  writ,  but  is  considered  good  ground 
for  staying  proceedings  against  the  garnishee,  pending  the  attach- 
ment proceeding.  3 

(1)  Of  Whole  Amount  Claimed. 

Form  No.  127. 
Richard  Roe 
ats. 
John  Doe. 

And  the  said  Richard  Roe^  the  defendant  herein,  comes  and  de- 
fends the  wrong  and  injury,  when,  etc.,  and  for  plea  says  that  hereto- 
fore,   to    wit,     on    the    day    of   ,  in    the    year   , 


1.  Morris  v.  Ludlam,  2  H.  Bl.  362; 
Nathan  v.  Giles,  5  Taunt.  558;  Wetter 
V.  Rucker,  i  Brod.  &  B.  490,  5  E.  C. 
L.  160;  Taintor  v.  Williams,  2  Chitt. 
338,  note  b;  Banks  v.  South,  5  Taunt. 
284,  note. 

In  the  case  first  above  cited,  a  volu- 
minous precedent  may  be  found. 

2.  Wheeler  v.  Raymond,  8  Cow.  (N. 
Y.)3ii;  Embree  v.  Hanna,  5  Johns. 
(N.  Y.)  101;  Ladd  v.  Jacobs,  64  Me. 
347;  Near  v.  Mitchell,  23  Mich.  382; 
Brown  v.  Somerville,  8  Md.  444;  Fitz- 
gerald V.  Caldwell,  i  Yeates  (Pa.)  274; 
Irvine  v.  Lumbermen's  Bank,  2  W.  & 
S.  (Pa.)  190;  Adams  T^.  Avery,  2  Pittsb. 
(Pa.)  77 ;  Haselton  v.  Monroe,  18  N.  H. 
598;  German  Bank  v.  American  F. 
Ins.  Co.,  83  Iowa  491 ;  Clise  v.  Free- 
borne,  27  Iowa  280;  Wallace  v.  M'Con- 
nell,  13  Pet.  (U.  S.)  136;  Mattingly  v. 
Boyd,  20  How.  (U.  S.)  128;  Cheongwo 
V.  Jones,  3  Wash.  (U.  S.)  359. 

Domestic  Attaclmient. — In  Doty  v. 
Sturdevant,  i  Pa.  St.  399,  the  maker  of 
a  promissory  note  was  sued  by  the 
assignee  thereof,  and  in  defense  he 
pleaded  in  abatement  that  the  note  had 
been  attached  in  another  proceeding 
while  the  property  of  the  original 
payee.  The  plea  was  held  good.  The 
defendant  after  his  formal  commence- 
ment alleged  :  "That  before  the  issuing 
of  the  said  writ  in  this  suit,  to  wit,  on 
the  seventh  day  of  August,  A.  D.  1843,  a 
certain  writ  was  issued  out  of  the  Court 
of  Common  Pleas,  of  the  county  of 
Warren,  called  an  alias  attachment  of 
execution  with  scire  facias,  and  notice 


to  him,  the  said  William  Sturdevant, 
by  which  said  writ  the  sheriff  of  said 
county  was  commanded  to  attach 
Henry  R.  Bates  (the  original  payee), 
by  all  and  singular  his  goods  and  chat- 
tels, rights  and  credits,  in  whose  hands 
and  possession  soever  the  same  might 
be  found  in  his  bailiwick ;  that  the 
proceedings  commenced  as  aforesaid 
by  the  said  alias  attachment  of  execu- 
tion, were  pending  before  and  at  the 
time  of  the  commencement  of  this  suit, 
and  from  thence  and  hitherto,  and  still 
are  pending  in  said  Court  of  Common 
Pleas  of  said  county  of  Warren ;  and 
the  said  defendant  further  in  fact  says 
that  all  and  every  of  the  causes  and 
rights  of  action  contained  and  speci- 
fied in  the  writ  and  declaration  in  this 
suit,  are  the  said  identical  causes  and 
rights  of  action  existing  at  the  time  of 
the  issuing  and  serving  the  said  alias 
attachment  of  execution  as  above  men- 
tioned, and  no  other;  and  this  the  said 
defendant  is  ready  to  verify :  where- 
upon he  prays  judgment  of  the  said 
writ  in  this  suit,  and  that  the  same 
may  be  quashed." 

3.  Winthropt'.  Carlton,8  Mass.  456; 
Carrol  T'.  M'Donogh,  10  Mart.  (La.) 
609;  Crawford  v.  Slade,  9  Ala.  887; 
Montgomery  Gas  Light  Co.  t'.  Mer- 
rick, 61  Ala.  534;  Morton  r.  Webb,  7 
Vt.  123;  Spicer  v.  Spicer,  23  Vt.  678; 
Jones  V.  Wood,  30  Vt.  268 ;  Harvey  xu 
Great  Northern  R.  Co.,  50  Minn.  405; 
Blair  v.  Hilgedick,  45  Minn.  23. 

The  early  case  of  Crawford  v.  Clute, 
7  Ala.  157,  has  been  overruled. 
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yohn  yones  commenced  an  action  of  debt  against  the  said  yohn  Doe, 
the  plaintiff  herein,  for  the  sum  of  one  thousand  dollars  and  damages, 

in  the court,  in  the  state  of ,  and  duly  prosecuted  his 

said  claim  to  final  judgment,  which  sum  is  largely  in  excess  of  the 
amount  sought  to  be  recovered  by  said  plaintiff  herein,  to  wit,^7;e 

hundred  dollars  in  excess  thereof;  that  on  the day  of , 

in  the  year ,   and  before  the  commencement  of  this  action,  a 

writ  of  garnishment  was,  at  the  instance  and  in  the  name  of  the 
said  yohn  yones,  duly  issued,  according  to  the  laws  of  the  said  state 
of ,  to  wit  inhere  plead  the  statute  authorizing  the  proceed- 
ing), commanding  this  defendant  to  appear  in  said  court  on  the 

day    of  ,   in  the  year ,  and    answer    under    oath 

what  he  was  at  that  time  indebted  to  the  said  yohn  Doe,  the  de- 
fendant in  said  proceedings  and  the  plaintiff  herein;  that  this 
defendant  did  so  appear  as  he  was  commanded  to  do  in  and  by  said 
writ  of  garnishment,  and  did  make  statement  under  oath  in  said  court 
as  by  said  writ  he  was  required  to  do,  that  he  was  indebted  to  the 
said  yohn  Doe  in  the  sum  oi  Jive  hundred  dollars,  which  is  the  same 
debt  sought  to  be  recovered  by  the  said  yohn  Doe  in  this  action,  and 
no  other;  that  said  writ  of  garnishment  was  duly  issued  according 
to  the  laws  of  said  state,  providing  that  inhere  state  the  due  per- 
formance of  the  conditions  precedent  to  the  issuance  of  the  ivrit),'^ 
and  was  duly  served  on  this  defendant  before  the  return  day  thereof, 
and  was  duly  returned  to  said  court,  and  that  said  debt,  due  from 
this  defendant  to  the  said  yohn  Doe  as  aforesaid,  was  then  and 
there  placed  in  the  custody  of  the  law;  that  said  garnishment  and 
attachment  proceedings  are  still  pending  and  undetermined  in  the 
said  court  of  the  said  state;  all  of  which  the  defendant  is  ready  to 
verify:  wherefore  he  prays  judgment  of  the  writ  and  declaration 
herein,  and  that  the  same  may  be  quashed. 

(  Verification.)  fames  Thomas,  Attorney  for  Defendant. 

(2)  Of  Part  of  Amount  Claimed. 

Form  No.  128. 
William   Wallace    ) 
ats.  > 

Corry  McConnell.  ) 

And  the  said  William  Wallace,  the  defendant  herein,  comes  and 
defends  the  wrong  and  injury,  when,  etc.,  and  for  plea  says  that 
as  to  the  sum  of  four  thousand  two  hundred  and  four  dollars,  part 
and  parcel  of  the  sum  by  the  said  plaintiff  in  said  declaration  de- 
manded, he  the  said  plaintiff  ought  not  further  to  have  and  mainr 
tain   his  aforesaid   action   therefor  against    him;  because   he   saith 

1.  The  plea  must  set  out  all  the  facts  Thus    a    plea   of   prior   attachment 

necessary  to  give  jurisdiction  to  the  under   the   custom   of   London,   must 

court  in  which  the  attachment  is  pend-  aver  that  the  defendant  in  attachment 

ing.     I   Com.   Dig.  604,   title  Attach-  was   indebted   to  the  plaintiff  within 

ment,  (/);  Morris  v.  Ludlam,  2  H.  Bl.  the  city  of  London.  Morris  t;.  Ludlam, 

362;  Crawford  v.  Clute,  7  Ala.  159.  2  H.  Bl.  362. 
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that  before  the  commencement  of  this  action,  to  wit,   on  the  

day    of     ,    in    the    year  ,    at    Mobile.,   to    wit,   in    the 

district  aforesaid,  one  William  J.  Blocker.,  John  R.  Blocker^ 
and  Benjamin  Horner,  merchants  trading  under  the  name  of 
Horner,  Blocker  &  Co.,  by  William  jf.  Blocker,  one  of  the  said 
firm,  in  behalf  of  himself  and  his  copartners,  caused  to  be  sued  out 
a  certain  writ  of  original  attachment  against  the  said  Corry  McCon- 
nell,  for  the  sum  of  your  thousand  two  hundred  and  four  dollars; 
and  which  said  writ  was  issued  by  Benjamin  Wilkins,  the  justice  of 

the  peace  of  Mobile  county,  on  the  said day  of ,  in  the 

year ,  and  was  directed  to   the  sheriff  of  Mobile  county,  and 

was  made  returnable  to  the  county  court  of  Mobile  county,  which 

was   held  on  the  day  of    ,    in  the    year   .     And 

the  said  defendant  further  avers,  that  the  said  plaintiffs  in  the  at- 
tachment were,  at  the  time  of  suing  out  the  same,  residents  of  the 
state  of  Alabama;  that  the  said  Corry  Mc  Connell  was  a  nonresident, 
and  citizen  of  the  state  of  Neiu  Tork,  and  that  the  said  plaintiffs  did 
comply  with  the  requisites  of  the  statute  in  such  cases  made  and 
provided,  by  giving  bond  and  security,  and  filed  affidavit,  whereby 
it  is  shown  that  the  said  justice  and  the  said  county  court  had  juris- 
diction of  the  said  attachment,  and  that  the  said  county  court  could 
lawfully  hear  and  determine  the  same.  And  the  said  defendant 
further  saith,  that  in  said  original  attachment  such  proceedings  were 

had;  that  he   the  said   William   Wallace  was  on   the  day  of 

,  in  the  year ,  summoned  as  a  garnishee  by  the  sheriff 

of  Mobile  county,  and  required  to  appear  before  the  said  county 
court  and  answer  on  oath  what  he  was  indebted  to  said  Corry 
Mc  Connell.  And  the  said  William  Wallace,  defendant,  further 
saith,  that,  in  obedience  to  the  said  summons  of  garnishment,  he 
the  said  William  did  appear  before  the  said  county  court  of  Afo- 

bile,  at  the  said  term  of  the  said  county  court,    held  on  the 

day    of    ,  in   the  year   ,    before   the    judge    of    said 

court  then  sitting,  and  was  in  said  suit  of  attachment  between 
the  said  Horner,  Blocker  &  Co.,  plaintiffs,  and  Corry  Mc- 
Connell,  defendant,  examined  on  oath  touching  his  indebted- 
ness to  the  said  Corry  Mc  Connell;  whereupon  he  did  declare  on 
oath  that  he  did  execute  to  the  said  Corry  Mc  Connell  the  note  for 
the  sum  of  four  thousand  eight  hundred  and  eighty  dollars,  on 
which  the  said   plaintiff  in  this  suit  hath  declared  that  he  did  pay, 

on  the  said  note  to  said  Mc  Connell,  on  the day  of ,  in 

the  year ,  the  sum  of  three  hundred  and  seventy-two  dollars 

and  thirty-four  cents,  and  that  the  remainder  of  said  note  was  due 
by  him,  the  said  Wallace,  to  said  Mc  Connell,  etc.  And  the  said 
defendant  further  saith,  that  in  the  said  attachment  by  said  court, 

upon  the  said day  of ,  in  the  year ,  it  was  ordered  that 

the  proceedings  against  said  Mc  Connell  be  stayed  for  six  months, 
and  that  notice  be  given  to  the  said  Mc  Connell  of  the  pendency  of 
said  attachment  by  letter  directed  to  New  Tork;  the  said  Mc  Con- 
nell being  shown  to  be  a  resident  of  the  state  of  New  fork.  And 
the  said  defendant   Wallace  further  saith,  that  in  the  said  attach- 
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ment,  and  upon  the  said  writ  of  garnishment,  the  said  court  at  the 
said  term  then  sitting  did  make  the  further  order  following,  to  wit: 
It  appearing  to  the  satisfaction  of  the  court  that  William  Wallace 
has  been  duly  summoned  as  a  garnishee,  and  he  having  admitted  an 
indebtedness  to  said  defendant  to  an  amount  greater  than  the 
amount  sued  for  in  the  above-entitled  cause,  it  is  considered  by  the 
court  that  said  plaintiffs  do  recover  from  said  garnishee  the  sum  of 
four  thousand  two  hundred  and  four  dollars,  the  amount  sued  for  in 
this  case,  together  with  the  cost  thereof,  and  that  all  proceedings 
against  said  garnishee  be  stayed  until  the  final  disposition  of  this 
case;  wherefore  the  said  cause  was,  in  said  county  court,  at  the 
said  term,  continued  by  said  court  as  well  against  the  said  McCon- 
nell  as  against  the  said   Wallace,  till  the  next  term  thereof,  to  be 

held  in    due    course  of   law,    that  is  to    say,    on    the day  of 

,   in    the    year  .     All  which    proceedings    in    the    said 

county  court,  in  which  the  said  plea  still  remains  pending  and 
undetermined,  are  still  in  full  force,  and  not  reversed,  vacated, 
or  otherwise  set  aside,  as  by  the  record  and  proceedings  in  said 
court,  still  remaining  of  record,  will  more  fully  and  at  large 
appear ;  and  that  he  the  said  defendant  is  ready  to  verify :  where- 
fore he  prays  judgment,  if  the  said  plaintiff  ought  further  to  have 
or  maintain  his  said  action  therefor  against  him,  this  defendant,  as 
to  the  sum  oi  four  thousand  two  hundred  and  four  dollars,  parcel  of 
the  sum  by  the  said  plaintiff  above  demanded.  ^ 

William  McKee,  Attorney  for  Defendant. 
(  Verification.^') 

e.  Prior  Agreement  to  Refer. 

Form  No.  129. 
William  S.  Brannagan    ) 
ats.  > 

yohn  Fahy.  ) 

And  now  the  said  William  S.  Brannagan  comes  and  defends  the 
wrong  and  injury,  when,  etc., 3  and  prays  judgment  of  the  plaintiff's 
said  writ  and  declaration,  and  that  the  same  may  be  quashed,  because 
he  says  that  previous  to  the  time  of  the  commencement  of  this  action, 
to  wit,  on  the  twelfth  day  of  March,  A.  D.  \^68,  the  said  John 
Fahy,  the  plaintiff  in  this  action,  and  the  said  William  S.  Branna- 
gan, this  defendant,  signed  and  acknowledged  an  agreement  before 
John  Grimshaw,  a  justice  of  the  peace,  in  and  for  said  Penobscot 
county,  pursuant  to  the  statutes  of  this  state,  to  submit  all  differences 
and  demands  between  them  to  the  determination  of  John  Shepley, 
as  referee,  which  said  agreement    is  as    follows,   to  wit   {here  set 

1.  This  precedent  is  to  be  found  in  above  form  is  so  modified  as  to  show 

Wallace  v.  M'Connell,  13  Pet.  (U.  S.)  the  attachment  to  have  been  made  prior 

137,  but  as  the  plea  was  there  pleaded  to  the  beginning  of  the  action  in  which 

puis  darrein  continuance  it  was  held  it  was  pleaded, 

that  a  demurrer  to  it  was  properly  sus-  2.  See  supra.  Form  No.  40. 

tained  on  the  ground  that  such  attach-  8.  See  supra,  Form  No.  ci8,  note  I 
ment  could  not  be  so  pleaded.     The 
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out  the  agreement  in  extenso),  in  which  agreement  the  demand 
herein  sued  for  is  included,  as  more  fully  appears  by  said  agreement 
above  recited;  that  the  said  John  Eahy,  the  plaintiff  in  this  action, 
and  the  said  William  S.  Brannagan,  this  defendant,  are  the  same 
persons  who  signed  and  acknowledged  the  said  agreement  as  afore- 
said, and  not  other  or  different  persons;  that  the  said  yohn  Shepley 
duly  accepted  said  trust  on  said  t-uoelfth  day  of  March,  A.  D.  \%68, 
and  then  entered  upon  the  performance  of  his  duties  as  such  referee 
in  accordance  with  the  terms  of  said  agreement;  that  the  matters  so 
submitted  to  the  said  Shepley,  as  referee  as  aforesaid,  now  remain 
pending  and  undetermined  before  him  as  such  referee,  and  that  the 
time  specified  in  said  agreement  for  said  referee  to  make  his  report 
thereon  has  not  yet  elapsed;  all  of  which  said  defendant  is  ready  to 
verify:  wherefore  he  prays  judgment  of  the  plaintiff's  said  writ  and 
declaration,  and  that  the  same  may  be  quashed. l 

yeremiah  Mason,  Defendant's  Attorney. 
(  Verijication.^) 


16.  Plea  of  Nontenure. 

Form  No.  130. 
Richard  Roe  ) 
ats.  > 

yohn  Doe.      ) 

And  the  said  Richard  Roe  comes  and  defends  the  wrong  and  in- 
jury, when,  etc.,  and  says  that  he  cannot  render  the  premises  de- 
manded in  the  said  suit  to  the  said  yohn  Doe,  because  he  says  that 
he  is  not  now,  nor  was  he  at  the  time  of  the  suing  forth  of  the  writ 
aforesaid  of  the  plaintiff,  nor  at  any  time  since,  the  tenant  thereof, 
as  of  freehold,  but  one  yohn  Powers,  of  Baltimore,  long  before  the 
suing  forth  of  the  writ  aforesaid,  to  wit,  on  the  tenth  day  of  yanu- 
ary,  i890,  was  seised  of  the  premises  demanded  with  the  appurte- 
nances in  his  demesne  as  of  fee,  and  being  so  thereof  seised  after- 
wards, to  wit,  on  the^r5/  day  of  May,  i893,  the  said  Powers  licensed 
and  permitted  said  Richard  Roe,  and  from  thence  hitherto,  continu- 
ing to  be  so  seised,  the  said  Poxvers  continued  to  license  and  permit 
said  Richard  Roe,  to  enter  and  improve  the  said  demised  premises 
at  the  will  and  pleasure  of  the  said  Powers;  by  virtue  whereof  the 
said  Richard  Roe  entered  into  and  occupied  the  premises  demanded 
with  the  appurtenances,  by  the  license  and  permission  and  at  the 
will  of  the  said  Powers,  until  the  suing  forth  of  the  writ  aforesaid, 
and  had  not  at  the  time  of  the  suing  forth  of  the  said  writ,  nor  at 
any  time  since,  any  estate  in  said  demanded  premises  but  at  the  will 
of  the  said  Powers  in  manner  aforesaid,  the  freehold  thereof  then, 
ever  since,  and  now  being  in  said  Powers;  and  this  the  said  defend- 


1.  See  Fahy  v.  Brannagan,  56  Me.     had  accepted  the  trust  or  not,  and  be- 
42,  where  such  a  plea  was  held  bad  be-     cause  the  plea  did  not  pray  judgment 
cause  it  did  not  set  out  the  agreement,     of  the  plaintiflF's  writ, 
the  name  of  the  referee,  or  whether  he        2.  See  supra.  Form  No.  40. 
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ant  is  ready  to  verify:  wherefore  he  prays  judgment  of  the  said 
writ,  and  that  the  same  may  be  quashed,  and  for  his  costs. l 
(  Verification.^)  Richard  Roe. 

17.  Property  in  Stranger — Replevin. 

Form  No.  131. 
Richard  Roe  ) 
ats.  >• 

^ohn  Doe.     \ 

And  the  said  Richard  Roe,  by  Frederick  Watts,  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  etc., 3  and  says  that 
the  property  of  the  said  goods  and  chattels  in  said  declaration  men- 
tioned, to  wit  {describing  them) ,  was  at  the  commencement  of  this 
action,  and  still  is,  in  one  James  Wilson;  without  this,  that  the 
property  in  said  goods  and  chattels,  or  any  part  thereof,  ever  was, 
or  is  now,  in  said  plaintiff,  or  that  said  plaintiff  ever  was,  or  now 
is,  entitled  to  the  possession  of  the  same,  or  any  part  thereof,  as  by 
his  said  writ  and  declaration  is  above  supposed;  and  this  the  defend- 
ant is  ready  to  verify:  wherefore  he  prays  judgment  of  the  said 
writ  and  declaration,  and  that  the  same  may  be  quashed,  and  for  a 
return  of  said  goods  and  chattels  to  him.* 

Frederick   Watts,  Defendant's  Attorney. 

(  Verification.^) 


1.  The  above  is  substantially  the 
plea  interposed  in  Wheeler  v.  Bates, 
21  N.  H.460,  in  which  a  demurrer  was 
sustained  to  the  plea  on  account  of  the 
defective  form  of  the  prayer  for  judg- 
ment, which,  however,  has  been  cor- 
rected in  the  above  form,  in  accordance 
with  the  judgment  of  the  court. 

A  plea  of  nontenure  is  a  plea  in 
abatement.  Brown  v.  Miltimore,  2  N. 
H.  442;  Mills  V.  Peirce,  2  N.  H.  10; 
Sperry  v.  Sperry,  8  N.  H.  480;  Wilson 
V.  Webster,  6  N.  H.  419;  Wheeler  v. 
Bates,  21  N.  H.  460. 

2.  See  supra.  Form  No.  40. 
8.  See  supra.  Form  No.  38,  note  i. 
4.   Property  in  a  stranger  or  in  the 

defendant  himself  may  be  pleaded 
either  in  abatement  or  in  bar.  Pres- 
grove  V.  Saunders,  6  Mod.  Si ;  Wilson 
V.  Gray,  8  Watts.  (Pa.)  35;  Rogers  v. 
Arnold,  12  Wend.  (N.  Y.)  30;  Cham- 
bers V.  Hunt,  18  N.  J.  L.  339;  Ander- 
son V.  Talcott,  6  111.  365. 

A  plea  of  property  in  a  stranger  is 
good  in  abatement  or  in  bar,  and  en- 
titles the  defendant  to  a  return  of  the 
property  without  an  avowry,  since  it 
was  illegally  taken  from  his  possession 


by  the  replevin.  Butcher  v.  Porter,  i 
Salk.  94;  Harrison  v.  M'Intosh,  i 
Johns.  (N.  Y.)38o;  Prosser  t;.  Wood- 
ward, 21  Wend.  (N.  Y.)  205. 

In  Presgrove  v.  Saunders,  6  Mod. 
81,  Lord  Holt  said  that  he  remembered 
to  have  heard  Hale  make  the  differ- 
ence that  if  property  be  pleaded  in  the 
defendant,  it  may  be  either  pleaded  in 
bar  or  in  abatement,  but  if  in  a  stran- 
ger, only  in  abatement ;  but  that  upon 
great  deliberation  it  had  been  held 
since  that  there  is  no  difference  at  all, 
for  both  may  be  pleaded  in  bar,  accord- 
ing to  the  case  of  Salkold  v.  Skelton, 
Cro.  Jac.  519. 

The  plea  should  name  the  person 
whose  property  the  goods  are.  It  is 
not  sufficient  to  allege  that  they  are 
not  the  property  of  the  plaintiflf,  with- 
out showing  whose  they  are.  Anstice 
V.  Holmes,  3  Den.  (N.  Y.)  244.  Cotn- 
pare  the  precedent  in  Wilson  v.  Gray, 
8  Watts.  (Pa.)  35,  where  the  defendant 
pleaded  that  the  property  of  the  goods 
and  chattels  in  dispute  was  in  the 
plaintiff  and  the  defendant  abs  ue 
hoc. 

B.  See  supra.  Form  No.  40. 
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18.  Plea  Traversing"  Causes  of  Attachment  Set  Out  In  the 

Affidavit. 

Form  No.  132. 
(Precedent  in  Boon  v.  Rahl,  i  Heisk.  (Tenn.)  13.) 

State  of  Tennessee,  \  In  the    Circuit  Court  of  Knox  county,    Ten- 
Knox  county.  \       nessee,  February  Term,  1866. 

William.  Boon  ) 

against  > 

M.  Rahl  and  Adolph  Rahl.  ) 

And  the  defendant,  William  Boon,  in  his  own  proper  person, 
comes  and  defends  the  wrong  and  injury,  when,  etc., ^  and  prays 
judgment  of  the  original  and  counterpart  writs  of  attachment  in 
this  cause,  etc.,  because  he  says  he  had  not  fraudulently  disposed  of 
his  property,  or  any  part  thereof,  nor  was  he  about  fraudulently  to 
dispose  of  his  property,  or  any  part  thereof,  at  the  time  of  the  is- 
suance of  the  said  writs,  or  either  of  them,  or  at  any  other  time 
before  or  since  that  time,  as  in  and  by  the  affidavit  of  said  writ  is 
most  falsely  and  erroneously  alleged;  and  this  he  prays  may  be 
inquired  of  by  the  country:  whereupon  he  prays  judgment  that  the 
said  original  and  counterpart  attachment  may  be  quashed.  2 

William  Boon. 

19.  Demurrer  to  the  Plea.' 

Form  No.  133. 
(Precedent  in  Lampley  v.  Thomas,  i  Wils.  194.) 

And  the  said  Aaron  Brown  says  that,  notwithstanding  anything 
above  pleaded  by  the  said  Charles  Doe,  the  court  here  ought  to 
have  further  cognizance  of  the  plea  aforesaid  ;  because  he  says  that 
the  said  plea  and  the  matter  therein  contained  are  not  sufficient  in 
law  to  oust  the  court  here  from  having  or  taking  further  cognizance 
of  the  aforesaid  plea.  And  that  the  said  Aaron  Brown  has  no 
occasion,  nor  is  he  bound  by  the  law  of  the  realm,  to  answer  to  the 
said  plea  in  manner  and  form  as  the  same  is  above  pleaded;  and 

1.  See  supra.  Form  No.  38,  note  i.  tioned  in  the  plea,  did  not  exist.     The 

2.  The  plaintiff  demurred  to  the  trial  court  sustained  the  demurrer,  but 
above  plea  and  assigned  the  following  upon  error  the  Supreme  Court  re- 
causes  :  versed  the  judgment  and  held  the  plea 

ist.  That    by    his    appearance    the  good.       Boon     v.     Rahl,     i      Heisk. 

court  acquired  jurisdiction  of  the  de-  (Tenn.)  12. 

fendant,   and   therefore  he  could   not  It  has  been  held,  however,   that  a 

object  to  the  process  of  attachment.  defendant    cannot   by   plea   in   abate- 

2d.  That  the  plea  concludes  to  the  ment   contest  the  grounds  of  attach- 

country  when  it  should  have  concluded  ment  charged  in  the  affidavit.  Middle- 

with  a  verification.  brook  v.  Ames,  5  Stew.  &  P.  (Ala.) 

3d.  That  the  plea  does   not  allege  158. 
that  the  other  causes  mentioned  in  the  3.  For  the  formal   parts  of  demur- 
code  authorizing  the  issuance  of  at-  rers  generally,  consult    the   title  De- 
tachments,    besides   the  causes   men-  murrers. 
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this  he  is  ready  to  verify:  wherefore  he  prays  judgment,  and  that 
this  court  will  have  and  take  further  cognizance  of  the  said  plea, 
and  that  the  said  Charles  Doe  may  answer  over  to  the  bill  of  the 
said  Aaron  Brown. 

20.  Joinder  in  Demurrer. 

Form  No.  134. 
(Precedent  in  Lampley  v.  Thomas,  i  Wils.  194.) 

And  the  said  Charles  Doe  says  that  the  said  plea  and  the  matter 
therein  contained  are  sufficient  in  law  to  oust  this  court  here  from 
having  or  taking  further  cognizance  of  the  aforesaid  plea,  which 
said  plea  and  the  matter  therein  contained  he  is  ready  to  verify  and 
prove  ;  that  is,  as  to  the  court  here  shall  seem  meet.  And  because 
the  said  Aaron  Brown  has  not  answered  to  the  said  plea,  nor  has 
hereto  in  any  manner  denied  the  same,  he  the  said  Charles  Doe,  as 
before,  prays  judgment,  if  the  court  of  our  said  lord  the  king  now 
here  will  or  ought  to  have  further  cognizance  of  the  plea  aforesaid. 

21.  Order  Sustaining*  Demurrer.^ 

Form  No.  135. 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  the 
plaintiff's  demurrer  to  the  defendant's  plea  in  abatement  being  ar- 
gued, it  seems  to  the  court  that  the  matter  contained  in  the  said 
plea  is  not  sufficient  in  law  to  quash  the  plaintiflF's  writ ;  therefore 
it  is  considered  by  the  court  that  the  said  plea  be  overruled,  and 
that  the  plaintiff  recover  against  the  defendant  his  full  costs  of  suit 
to  this  time,  the  attorney's  fee  only  excepted.  And  the  court  doth 
order  that  the  defendant  to  the  plaintiff's  declaration  do  further 
answer. 2 

22.  Overruling"  Demurrer. 

Form  No.  136. 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  the 
plaintiff's  demurrer  to  the  defendant's  plea  in  abatement  being 
argued,  it  seems  to  the  court  that  the  matter  contained  in  the  said 
plea  is  sufficient  in  law  to  quash  the  plaintiff's  writ ;  therefore  it  is 
considered  that  the  same  be  quashed  accordingly,  and  that  the  de- 
fendant recover  against  the  plaintiff  his  costs  by  him  about  his 
defense  in  this  behalf  expended. 3 

THE    SAME    UPON    DEMURRER   TO  A  PLEA    IN    ABATEMENT    PLEADED 
BY  HIM  TO   PARTICULAR  COUNTS. 

Form  No.  137. 
This  day  came,  etc.,  and  thereupon  the  plaintiff's  demurrer  to  a 

1.  For   the   formal  parts  of   orders        2.  Sands's  Forms  329, 
generally,  consult  the  title  Orders.        3.  Sands's  Forms  330. 
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plea  in  abatement  pleaded  by  the  defendant  to  the  third,  fourth, 
and  last  counts  of  the  plaintiff's  declaration  being  argued,  it  seems 
to  the  court  that  the  matter  contained  in  the  said  plea  is  sufficient 
in  law  to  quash  these  counts,  and  so  much  of  the  writ  as  regards 
the  same ;  therefore  it  is  considered  that  those  counts,  and  so  much 
of  the  writ  as  regards  the  same,  be  quashed  accordingly,  and  that 
the  plaintiff  pay  all  costs  incurred  by  himself,  or  occasioned  to  the 
defendant,  by  filing  those  counts. l 


23.  Answers  in  Abatement. 

In  a  number  of  jurisdictions  where  the  reformed  practice  has 
been  adopted,  pleas  in  abatement  have  been  abolished  by  statute, 
and  matter  in  abatement  may  be  set  up  by  answer  in  the  usual 
form. 2  The  following  forms  drawn  to  set  up  statutory  matter  in 
abatement  may  be  taken  as  examples  of  such  answers. 

Form  No.  138. 
Ontario  State  Bank\ 
against  > 

Amelia    Tibbits.     J 

The  defendant,  by  Edward  Fuller,  her  attorney,  answers  the 
complaint  herein,  and  alleges: 

First.  That  this  action  relates  to  property  situate  in  the  county 
of ,  in  the  said  state  of  California. 

Second.     That  said  county  of is  not  the  county  wherein 

the  plaintiff's  original  articles  of  incorporation  are  filed. 

Third.  That  said  plaintiff  had  not,  at  the  time  of  the  com- 
mencement of  this  action,  nor  has  it  since  such  time  hitherto,  filed 
or  caused  to  be  filed  in  the  oflSce  of  the  county  clerk  of  said  county 

of any  copy  or  certified  copy  of  the  copy  of  its   articles 

of  incorporation  as  by  section  two  hundred  and  ninety-nine  (299) 
of  the  Civil  Code  of  the  said  state  of  California  it  is  required  to  do  -.^ 
wherefore  the  defendant  prays  judgment  that  the  plaintiff's  said 
action  be  dismissed. 

Edward  Fuller,  Defendant's  Attorney. 

1.  Sands's  Forms,  p.  330.  See  Pow-  beginning  and  conclusion  of  such  an- 
ell  V.  FuUerton,  2  B.  &  P.  420.  swers. 

Judgment  upon  Verdict  Found  for  3.  A  failure  to  comply  with  this  sec- 
Defendant  on  a  Plea  in  Abatement. —  tion  of  the  Civil  Code  is  a  mere  mat- 
Therefore  it  is  considered  by  the  court  ter  in  abatement  of  the  action,  and  in 
that  the  plaintiff's  writ  be  quashed,  order  to  be  available  as  a  defense 
and  that  the  defendant  go  thereof  must  be  specially  pleaded  or  it  is 
without  day,  and  recover  against  the  waived ;  and  an  averment  denying  the 
plaintiff  his  costs  by  him  about  his  de-  plaintiff's  corporate  existence  and  al- 
fense  expended.  Sands's  Forms,  p.  leging  that  it  has  not  legal  capacity  to 
364.  sue   does    not  set  up    such    defense. 

2.  See  answers  in  code  pleading,  Ontario  State  Bank  v.  Tibbits,  80 
and  answers  in  equity  for  the  formal  Cal.  68. 
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Form  No.  139. 


State  Bank  of 

against  \ 

John  Jones.  ) 

The  defendant,  by  Edward  Fuller^  his  attorney,  answering  the 
complaint  herein,  alleges  that  the  plaintiff,  the  said  State  Bank  of 

,  was  incorporated,  and  its  charter  was  granted  on  the day 

of  ,  in  the  year ,  and  that  its  principal  place  of  business 

is,  and  at  all  times  since  the  date  of  its  incorporation   has  been,  at 

,  in  the  county  of ,  in  the  state  of  New  York;  that  this 

action  was  commenced  more  than  one  year,  to  wit,  one  year  and 

months  after  the  plaintiff's  said  charter  was  granted,  and  at 

the  commencement  of  this  action,  being  more  than  one  year  after  the 
plaintiff's  charter  was  granted  as  aforesaid,  no  affidavit  had  been 

made  and  filed  in  the  clerk's  office  in  said county,  by  the 

president,  cashier,  treasurer,  secretary,  or  any  other  officer  of  said 
plaintiff  corporation,  stating  that  the  whole  or  any  part  of  said 
plaintiff's  capital  stock  has  been  paid,  or  secured  to  be  paid,  ac- 
cording to  law;  and  the  defendant  alleges  that  by  reason  of  the  facts 
aforesaid,  and  the  failure  to  make  and  file  said  affidavit  as  required 

by  law,  the  said  corporation,  the  said   State  Bank  of  ,  had 

before  the  commencement  of  this  action,  by  operation  of  law, 
ceased  to  be  a  corporation,  and  there  was  not  at  the  commencement 
of  this  action,  nor  is  there  at  this  time,  any  such  corporation  in  ex- 
istence   called  the  State  Bank  of ,  the  pretended  plaintiff 

herein -.1  wherefore  the  defendant  prays  judgment  that  this  action 
be  dismissed.  Edward  Fuller,  Attorney  for  Defendant. 

Form  No.  140. 
Aaron  Brown  ) 

against         >     Middlesex  Supreme  Court.    Defendant's  Answer. 
Charles    Doe.  ) 

Nonjoinder. — And  the  defendant  comes  and  says  that,  if  he  is 
indebted  to  the  plaintiffs  for  the  goods  mentioned  in  their  bill  of 
particulars,  he  is  indebted  to  them  jointly  with  one  George  Harris, 
who  is  still  alive,  and  ought  to  be  sued  with  him  in  the  writ,  and 
therefore  he  ought  not  to  be  held  to  answer  to  the  plaintiff's  writ. 

Misnomer. — And  the  defendant  comes  and  says  the  plaintiff's 
name  is  fohn  Stiles,  and  not  fames  Stiles,  and  therefore  he  ought 
not  to  be  held  to  answer  to  the  plaintiff's  writ. 2 

III.  IN  CRIMINAL  CASES. 

The  incompetency  of  grand  jurors  who  found  and  returned  the 
indictment  is  a  matter  which  may  be  pleaded  in  abatement  by  the 
defendant ;3  so  also  any   irregularity  in  drawing,  summoning,  and 

1.  See  Laws  of  N.  Y.,  1892,  vol.  2,  3.  McQuillen  v.  State,  8  Smed.  & 
c- 37.  §  13-  M.    (Miss.)   587;     Rawls  v.   State,  8 

2.  Mass.  Pub.  Stat.,  p.  980.  Smed.  &  M.  (Miss.)  609;  Durrr^.  State, 
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impaneling  the   grand  jury   which   found  the    indictment  may  be 
taken  advantage  of  by  plea  in  abatement. ^ 


53  Miss.  425 ;  U.  S.  v.  Hammond,  2 
Woods  (U.  S.)  197;  U.  S.  V.  Jones,  31 
Fed.  Rep.  725 ;  U.  S.  v.  Williams,  i 
Dill.  (U.  S.)  485;  State  v.  Smith,  80 
N.  Car.  410;  State  v.  Cole,  17  Wis. 
674;  State  V.  Symonds,  36  Me.  128; 
Low's  Case,  4  Me.  439;  State  v.  Car- 
ver, 49  Me.  588;  Doyle  v.  State,  17 
Ohio  222;  Mershon  7'.  State,  51  Ind. 
14;  State  V.  Dixon,  3  Iowa  416;  State 
V.  Hinkle,  6  Iowa  380;  People  v.  Rob- 
erts, 6  Cal.  214;  Collier  v.  State,  2 
Stew.  (Ala.)  388;  State  v.  Williams,  3 
Stew.  (Ala.)  454;  State  v.  Williams,  5 
Port.  (Ala.)  130;  State  v.  Greenwood, 
5  Port.  (Ala.)  474;  State  ?;.  Middleton, 

5  Port.  (Ala.)  484;  State  v.  Ligon,  7 
Port.  (Ala.)  167;  Nugent  T^.  State,  19 
Ala.  540;  Reich  v.  State,  53  Ga.  73; 
Com.  V.  Cherry,  2  Va.  Cas.  20;  Com. 
V.  Long,  2  Va.  Cas.  318. 

Thus,  where  one  of  the  grand  jurors 
was  not  a  freeholder  as  required  by 
law,  the  defendant  may  plead  that  fact 
in  abatement.     State  v.  Rockafellow, 

6  N.  J.  L.  332;  Stanley  v.  State,  16 
Tex.  557;  Barney  v.  State,  12  Smed. 
&  M.  (Miss.)  69;  Com.  v.  St.  Clair,  i 
Gratt.  (Va.)  556;  State  v.  Duncan,  7 
Yerg.  (Tenn.)  271 ;  State  v.  Brown,  10 
Ark.  78. 

But  it  has  been  held  that  in  the  ab- 
sence of  a  statute  requiring  grand 
jurors  to  be  freeholders,  the  fact  that 
one  of  a  jury  which  found  an  indict- 
ment was  not  such  is  not  pleadable  in 
abatement.  People  v.  Jewett,  6  Wend. 
(N.  Y.)  386. 

In  some  jurisdictions  the  objection 
may  also  be  raised  upon  a  motion  to 
quash  the  indictment.  State  v.  Cole, 
17  Wis.  674 ;  Byrne  t-. State,  12  Wis. 523 ; 
State  V.  Connor,  5  Blackf.   (Ind.)  325. 

In  Texas  the  right  to  plead  such 
matters  in  abatement  has  been  abol- 
ished by  statute.  Reed  v.  State,  i 
Tex.  App.  I ;  Green  v.  State,  i  Tex. 
App.  82 ;  Mahl  v.  State,  i  Tex.  App. 
129;  Hudson  V.  State,  40  Tex.  14; 
Martin  v.  State,  22  Tex.  214;  Johnson 
V.  State,  33  Tex.  570. 

And  in  Alabama  the  right  to  plead 
such  matters  in  abatement  has  been 
taken  away  by  statute  except  the  ob- 
jection that  the  names  of  the  grand 
jurors  were  not  drawn  in  the  presence 
of  the  officers  designated  by  law.  Boulo 
V.  State,  51  Ala.  18. 


In  North  Carolina  the  fact  that  a 
member  of  the  grand  jury  which  found 
the  indictment  had  not  paid  his  taxes 
for  the  previous  year,  is  pleadable  in 
abatement.  State  v.  Griffice,  74  N. 
Car.  316;  State  v.  Watson,  86  N.  Car. 
624. 

Jurors  Intoxicated. — It  is  no  ground 
of  abatement  that  some  of  the  grand 
jurors  were  drunk  when  the  indict- 
ment was  found.  Allen  v.  State,  61 
Miss.  627. 

It  is  not  a  good  plea  in  abatement 
that  one  of  the  grand  jurors  had 
been  a  member  of  the  coroner's  jury 
who  sat  at  the  inquest  upon  the  body 
of  the  person  alleged  to  have  been 
murdered  by  the  defendant.  Betts  v. 
State,  66  Ga.  508. 

1.  State  T'.  Williams,  5  Port.  (Ala.) 
130;  Hardin  v.  State,  22  Ind.  347; 
Clare  r.  State,  30  Md.  163;  State  v. 
Hay^vood,  73  N.  Car.  437;  State  v. 
Seaborn,  4  Dev.  (N.  Car.)  305;  State 
V.  McEntire,  2  Law  Repos.  N.  Car. 
287;  Wilburn  v.  State,  21  Ark.  198; 
Kitrol  V.  State,  9  Fla.  9. 

And  it  seems  that  a  plea  in  abate- 
ment is  the  only  regular  mode  of 
raising  such  objections.  Shropshire  v. 
State,  12  Ark.  190;  Brown  v.  State,  13 
Ark.  96;  State  v.  Seaborn,  4  Dev.  (N. 
Car.)  305;  U.  S.  V.  Gale,  109  U.  S.  65. 

Though  it  has  been  held  in  some 
jurisdictions  that  such  objections  must 
be  made  by  challenge  before  the  grand 
jury  is  sworn.  State  v.  Bleekley,  18 
Mo.  428;  State  v.  Welch,  33  Mo.  33; 
State  V.  Connell,  49  Mo.  282 ;  State  v, 
Drogmond,  55  Mo.  89;  State  t'.  Brown, 
64  Mo.  370;  State  v.  Pate,  67  Mo.  490; 
State  V.  Freeze,  30  Mo.  App.  350;  Peo- 
ple V.  Jewett,  3  Wend.  (N.  Y.)  314,  6 
Wend.  (N.  Y.)  389. 

Such  a  plea  must  set  out  with  par- 
ticularity in  what  the  irregularity  con- 
sists ;  it  is  not  sufficient  to  aver  merely 
that  the  grand  jury  which  found  the 
indictment  was  not  drawn  and  sum- 
moned according  to  law.  Newman  v. 
State,  14  Wis.  393;  State  v.  Ward,  64 
Me.  545  ;  State  v.  Heselton,  67  Me.  598. 

In  Kansas  no  plea  in  abatement,  or 
other  objection,  can  be  taken  to  a  grand 
jury  duly  charged  and  sworn,  for  any 
alleged  irregularity  in  their  selection, 
unless  such  irregularity,  in  the  opinion 
of  the  court,  amounts  to  corruption. 
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A  defendant  is  not  allowed  in  criminal  cases,  as  in  civil  actions, 
to  plead  in  abatement  that  another  indictment  is  pending  against 
him  for  the  same  offense.  ^  , 

Form  No.  141. 

1.  A  Grand  Juror  Not  a  Freeholder. 

(Precedent  in  State  v.  Rockafellow,  6  N.  J.  L.  332.) 

State 
against 

Rockafellow. 

And  the  said  Christopher  Rockafellow .,  in  his  own  proper  person, 
comes,  and,  having  heard  the  aforesaid  indictment  read,  and  protest- 
ing that  he  is  not  guilty  of  the  premises  charged  in  the  said  indict- 
ment, for  plea  nevertheless  saith  that  he  ought  not  to  be  compelled 
to  answer  the  said  indictment,  because  he  says  that  by  an  act  of 
the  legislature  of  the  former  province,  now  state,  of  New  Jersey, 
entitled,  "An  Act  for  ascertaining  the  qualifications  of  jurors  with- 
in this  province,"  passed  the  eleventh  day  of  March  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  thirteen, or  fourteen,  it  is,among 
other  things,  enacted,  that  from  and  after  the  publication  of  that 
act  each  and  every  person  summoned  and  returned  to  serve  on 
grand  inquests  shall  be  freeholders  of  the  county  for  which  they 
shall  serve,  and  shall  each  of  them  be  worth  one  hundred  pounds  in 
real  and  personal  estate  in  the  said  county;  that  the  said  act  of  as- 
sembly has  been  published,  and  now  remains  in  full  force  and  unre- 
pealed; and  the  said  Christopher  further  saith,  that  at  the  court  of 
general  quarter  sessions  of  the  peace,  in  and  for  the  said  county  of 
Hunterdon,  in  the  sessions  of  February  last  past,  the  sheriff  of 
the  county  of  Hunterdon  did  summon  and  return  one  Titus  ^uick 
to  serve  on  the  grand  inquest  of  the  county  aforesaid,  at  the  said 
sessions  of  the  said  court;  that  the  said  Titus  ^uick  was  by  the 
court  aforesaid,  at  the  sessions  aforesaid,  sworn  to  serve  as  a  grand 
juror  for  the  county  aforesaid,  and  did  then  and  there  serve  as  a 
grand  juror  for  the  county  aforesaid,  and  did  then  and  there  serve 
as  a  grand  juror  in    the    grand    inquest    aforesaid ;  that  the    said 

Titus  ^uick,  at  the  time  he  was  summoned,  returned,  and  sworn, 
and  when  he  served  on  the  said  grand  inquest,  was  not  a  free- 
holder of  the  said  county,  nor  was  he  worth  one  hundred  pounds 
in  real  estate  in  the  said  county.  And  the  said  Christopher  further 
saith   that    the   said  indictment   was  found  and  presented  by  the 

State  V.  Copp,  34  Kan.  522;  State  v.  v.  State,  5  Ind.  533;  Eldridge  t'.  State, 

Skinner,  34  Kan.  256.  27  Fla.   162;  Reg.  v.  Goddard,  2  Ld. 

1.     Com.  t'.  Drew,  3  Cush.  (Mass.)  Raym.  920;   Withipole's    Case,   Cro. 

279;  Com.  T'.  Murphy,  ii  Cush. (Mass.)  Car.  134. 

472;  Com.  T'.  Berry,   5    Gray  (Mass.)         For  a  complete  and  exhaustive  treat- 

93;   Com.   V.   Lahy,    8  Gray  (Mass.)  ment  of   this   subject,   see   Another 

459;  Kalloch  V.  Superior  Ct.,  56  Cal.  Suit  Pending,   i    Encycl.   Pl.   and 

229;   Mason  v.    People,  2  Colo.   373;  Pr.  p.  750. 
Hardin  v.  State,  22  Ind.  349;  Button 
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said  grand  inquest,  at  the  court  and  sessions  aforesaid ;  that  only- 
twelve  of  the  jurors  so  summoned,  returned,  and  sworn,  or  affirmed, 
as  members  of  the  said  grand  inquest,  found  the  indictment  to  be 
a  true  bill,  and  the  said  Titus  ^uick  being  so  as  aforesaid  an  un- 
qualified, illegal  juror,  was  one  of  the  twelve  jurors  who  agreed  to 
find  and  present  the  said  bill  of  indictment;  all  which  the  said 
Christopher  is  ready  to  aver,  verify,  and  prove :  wherefore  he  prays 
judgment  whether  he  shall  be  called  further  to  answer  the  said  in- 
dictment, and  he  prays  to  be  dismissed  the  court  here,  of  and  upon 
the  premises.  1 

(  Verification.^  Christopher  Rockafellotv . 

THE  SAME, 

Form  No.  142. 
State  ) 

against  > 

Zachariah  Middleton.  ) 

And  the  said  Zachariah  Middleton,  in  his  own  proper  person, 
comes,  and,  the  said  indictment  being  read  to  him,  says  that  he 
ought  not  to  be  charged  on  said  indictment,  because  he  says  that 
yames  Knox,  one  of  the  grand  jurors  by  whom  the  said  indictment 
was  found,  was  not,  at  the  time  the  grand  jury  was  impaneled,  nor 
at  the  time  the  said  indictment  was  found  as  aforesaid,  a  freeholder, 
nor  was  he  a  householder  within  the  county  of  Tuscaloosa  aforesaid, 
[nor  was  he  such  freeholder  or  householder  within  the  county  of 
Tuscaloosa  aforesaid  when  his  name  was  returned  upon  the  list  to 
the  clerk  of  said  county  by  the  sheriff  thereof]  ;2  and  this  he  is  ready 
to  verify:  wherefore  he  prays  judgment  of  the  said  indictment  and 
that  the  same  may  be  quashed. 

(  Verification.^  Zachariah  Middleton. 

2.  Irregularity  in  Drawing^  and  Impaneling  Grand  Jury. 

Form  No.  143. 
(Precedent  in  Rawls  v.  State,  6  Sm.  &  M.  (Miss.)  600.) 
State       ) 
against      > 
John  Doe.  ) 

And  the  said  John  Doe  comes,  in  his  proper  person,  and,  having 

1.  This  plea  was  demurred  to  by  the  jurors  who  were  competent  at  the 
attorney-general,  and  the  demurrer  time  their  names  were  returned  on  the 
was  sustained  in  the  trial  court,  but  jury  list  would  not  be  rendered  in- 
uponappeal  the  judgment  was  reversed  competent  by  being  subsequently  di- 
and  it  was  held  that  judgment  ought  to  vested  of  their  real  property. 

have  been  given  for  the  prisoner  upon         In  Rhode  Island  it  is  a  good  plea 

the  demurrer.      State  v.  Rockafellow,  under  the  statute  that  one  of  the  jury 

6   N.    J.    L.    332.      Compare   State   v.  who   found   the    indictment   was   not 

Rickey,  10  N.  J.  L.  83;  State -y.  Dayton,  qualified  to  vote  on   any  proposition 

23  N.  J.  L.  49;   Gibbs  V.  State,  45  N.  to  impose  a  tax,  or  for  the  expenditure 

J.  L.  379,  46  N.  J.  L.  353.  of  money  in  any  town  in  the  county. 

2.  In  State  xk  Middleton,  5  Port.  See  the  substance  of  such  a  plea  in 
(Ala.)  486,  it  was  held  that  this  allega-  State  v.  Davis,  12  R.  I.  493. 

tion  was  necessary,  on  the  ground  that 
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heard  the  said  indictment  read,  says  that  John  Smith,  William 
yones,  Joseph  Jones,  Aaron  Hurt,  David  Dick,  and  Robert 
Rix,  six  of  the  grand  jurors  by  whom  the  said  indictment  was 
found  and  returned  into  the  said  Circuit  Court  at  the  said  April  term 
thereof,  were  not  all  of  them,  the  above-named  six  grand  jurors,  or 
any  one  of  them  at  the  time  they  so  acted,  and  at  the  time  said  in- 
dictment was  found  and  returned,  duly  and  legally  qualified  to  act 
as  such  grand  jurors  in  this,  they,  the  said  six  grand  jurors,  nor 
any  one  of  them,  had  not  then  and  there  been  drawn  by  the  clerk  and 
sheriff  of  the  county  of  Warren  aforesaid,  either  at  a  regular  term 
of  the  said  Circuit  Court  next  preceding  the  said  April  term  of  the 
said  Circuit  Court,  there  in  open  court,  or  by  the  said  clerk  and 
sheriff,  and  in  the  presence  of  the  judge  of  probate  of  the  county  of 
Warren  aforesaid,  sixty  days  next  before  the  said  April  term  of  the 
said  Circuit  Court  of  the  county  of  Warren  aforesaid,  as  jurors  liable 
to  serve  for  the  first  week  of  the  aforesaid  Circuit  Court  at  the  said 
April  term  thereof,  then  and  there  from  a  list  of  names  of  all  the 
freeholders  (being  citizens  of  the  United  States),  and  householders 
of  the  county  of  Warren  aforesaid,  as  liable  to  serve  as  jurors 
in  the  Circuit  Court  of  the  county  of  Warren  aforesaid,  as  re- 
turned either  in  term  time  of  the  said  Circuit  Court,  or  to  the  clerk 
thereof  at  his  office  in  vacation  by  the  assessor  of  taxes  of  the 
county  of  Warren  aforesaid ;i  nor  were  all  of  them,  the  above-named 
six  grand  jurors,  nor  was  any  one  of  them,  then  and  there  sum- 
moned as  persons  liable  to  serve  as  jurors  for  the  first  week  of  the 
said  April  term  of  the  said  Circuit  Court  of  Warren  county  afore- 
said, then  and  there,  by  virtue  of  a  special  writ  of  venire  facias, 
then  and  there  awarded  by  the  said  Circuit  Court,  at  the  said  April 
term  thereof,  directing  the  said  sheriff  of  the  said  county  of  Warren 
to  summon  persons  there  liable  to  serve  as  jurors  at  the  said  April 
term  of  said  Circuit  Court,  for  the  first  week  thereof;  nor  were  all  or 
any  of  the  above-named  six  grand  jurors,  then  and  there  summoned 
as  tales  jurors  by  the  said  sheriff,  as  liable  to  serve  as  such  jurors 
for  the  first  week  of  the  said  term  of  said  court,  then  and  there,  by 
virtue  of  an  order  of  said  court;  nor  had  all  and  every  one  of  the 
jurors  of  the  regular  panel  of  the  jurors  summoned  and  in  attend- 
ance at  the  said  term  of  said  court  for  the  first  week  thereof 
failed  in  their  attendance  at  the  said  April  term  of  said  court 
for  the  first  week  thereof;  nor  had  the  regular  panel  of  the  jurors 
summoned  and  in  attendance  upon  the  said  court,  at  the  said  term 
thereof,  as  liable  to  serve  as  jurors  for  the  first  week,  been  gone 
through  with,  then  and  there,  to  constitute  a  grand  jury,  to  serve 
at  the  said  term  of  said  court,  by  lot,  when  the  names  of  the 
said  six  grand  jurors,  above  mentioned,  were  drawn  by  lot,  to  serve 
as  grand  jurors  for  the  said  term  of  said  Circuit  Court;  nor  were  all 
of  the  above-named  six  grand  jurors,  nor  any  one  of  them,  summoned 

1.  If  there  be  more  than  one  legal  of  such  methods.  Williams  v.  State, 
method  of  drawing  the  grand  jurors  67  Ala.  183;  State  v.  Brooks,  9 
the  plea  should  negative  each  and  all     Ala.  9. 
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by  the  sheriff  of  said  county  from  the  bystanders  then  and  there,  to 
serve  as  jurors  for  the  first  week  of  this  said  term  of  said  court;  and 
this  the  said  defendant  is  ready  to  verify:  wherefore  he  prays  judg- 
ment of  the  said  indictment,  and  that  the  same  may  be  quashed. 
(  Verification.)  jfokn  Doe. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  144. 

(Precedent  in  State  r.  Flemming,  66  Me.  143.) 

STATE   OF    MAINE. 

Penobscot  Scilicet :  Supreme  Judicial  Court  for  the  State  of 
Maine.,  and  at  the  February  term  thereof,  in  the  year  of  our  Lord 
one  thousand,  eight  hundred  and  seventy-six.,  for  the  transaction  of 
criminal  business. 

State  of  Maine.,  by  indictment  against  Thomas  E.  Flemming. 

And  on  the  sixth  day  of  March.,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-six. 

And  now  the  said  Thomas  E.  Flemming.,  in  his  own  proper  per- 
son, Cometh  into  said  court,  and,  having  heard  the  said  indictment 
against  him  read,  saith,  that  the  said  state  of  Maine  ought  not  fur- 
ther to  prosecute  the  said  indictment  against  him,  the  said  Thomas 
E.  Flemming,  because  he  saith  that  Emore  C.  Smart,  of  Bangor, 
in  said  county  of  Penobscot,  who  at  said  February  tenn  of  said 
court  did  serve  and  act  in  finding  and  returning  said  indictment 
into  said  court,  at  said  February  term  thereof,  as  one  of  the  grand 
jurors  by  \vhom  said  indictment  at  the  said  term  of  said  court  Avas 
found  and  returned  into  said  court,  at  said  term  thereof,  which 
said  indictment  so  as  aforesaid  found  was  returned  into  said  court 
as  aforesaid  on  the  eleventh  day  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-six,  was  not,  at  the 
time  he  so  served  and  acted  as  aforesaid,  and  at  the  time  said 
indictment  was  found  and  returned  as  aforesaid,  duly  and  legally 
qualified  to  serve  as  said  grand  juror,  in  this:  that  said  Emore  C. 
Smart  was  drawn  as  said  grand  juror,  pursuant  to  and  in  obedience 
to  a  supposed  writ  of  venire  facias,  which  said  supposed  writ  of 
venire  facias  was  issued  from  said  court  by  Ezra  C.  Brett,  clerk 
thereof,  on  the  second  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-five,  and  was  not  at  the  time  it 
was  so  issued,  nor  at  the  time  said  Smart  was  so  drawn  as  said 
grand  juror,  under  the  seal  of  said  court ;  which  said  supposed  writ 
of  venire  facias,  with  the  return  thereon,  said  Thomas  E.  Flemming 
here  produces  now  in  court,  which  said  supposed  writ  of  venire 
facias  is  in  words  and  figures  as  follows,  viz.  inhere  follows  the 
venire  signed  by  E.  C.  Brett,  clerk) ,  with  return  upon  said  sup- 
posed writ  of  venire  facias,  in  words  and  figures  as  follows,  to  wit 
{here  follows  the  return  signed  by  George  A.  Bolton,  constable  of 
Bangor) . 
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Without  this  that  the  said  Smart  was  drawn  as  said  grand  juror 
pursuant  to  any  venire,  except  said  supposed  writ  of  venire  facias, 
hereinbefore  set  forth  in  this  plea. 

And  this  the  said  Thomas  E.  Flemming  is  ready  to  verify. 

Wherefore,  the  said  Thomas  E.  Flemming  prays  judgment  of 
said  indictment,  and  that  the  same  may  be  quashed. 

Thomas  E.  Flemming. 

State  of  Maine,  Penobscot,  ss.,  Supreme  Judicial  Court,  Febru- 
ary Term,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-six,  and  for  the  transaction  of  criminal  business. 

State  of  Maine  by  indictment  against  Thomas  E.  Flemming. 

Personally  appeared  this  sixth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-six,  the  before-named 
said  Thomas  E.  Flemming,  respondent  in  said  indictment,  and 
made  oath  that  the  foregoing  plea  by  him  subscribed  is  true  in  sub- 
stance and  in  fact.  Before  me,  James  Raivson, 

Justice  of  the  Peace  and  Quo. 

3.  Misnomer  of  Defendant. 

The  misnomer  of  the  defendant,  in  a  criminal  case,  is  pleadable 
in  abatement  only.i  The  old  distinction  between  misnomer  of  the 
Christian  name  and  that  of  the  surname  no  longer  exists.  In  either 
case,  if  the  misnomer  is  substantial  it  is  good  cause  for  abatement 
unless  the  rule  has  been  changed  by  statute  ;2  and  the  usual  test  as 
to  whether  the  plea  of  misnomer  presents  a  good  cause  for  abating 
the  indictment  is  to  inquire  w^hether  the  name  disclosed  in  the  plea 
is  idem  sonans  with  that  set  out  in  the  indictment. 3 

a.  In  His  Surname. 

Form  No.  145. 
(  Title.'^) 

George  Lynes,  indicted  by  the  name  of  George  Lyons,  in  his  own 
proper  person,  cometh  into  court  here,  and,  having  heard  the  said  in- 
dictment read,  saith  that  his  name  is  and  always  hath  been,  from 

1    State  V.    Knowlton,  70  Me.  200;  2.  Washington  v.  State,  68  Ala.  85; 

State  V.  Vestal,  82  N.  Car.  563;  Gabe  Lynes  v.  State,  5  Port.  (Ala.)  241 ;  Rex 

V.  State,  6  Ark.  519;  Miller  v.  State,  v.  Shakespeare,  10  East  83,  and  note  a 

54  Ala.  155  ;  Daniels  v.  State,  60  Ala.  56.  to  the  same. 

After  a  plea  of  not  guilty  it  is  dis-  3.   Underwood  v.  State,  72  Ala.  220. 

cretionary  with  the  trial  court  to  allow  Thus  it  has  been  held  that  Lyons  is 

the   defendant   to  withdraw  the   plea  not  idem,  sonans  with  Lynes.  Lynes  v. 

and    plead   misnomer    in    abatement.  State,  5  Port.  (Ala.)  241. 

Hubbard  v.  State,  72  Ala.  164;   State  So  also  the  variance  between  Shake- 

V.  Williams,  3  Stew.  (Ala.)  454.  speare  and  Shakepear  is  pleadable  in 

A  person  who  has  been  convicted  in  abatement  of  the  indictment.     Rex  v. 

a  justice  court  on  a  plea  of  not  guilty,  Shakespeare,  10  East  83. 

and  appeals  to  a  superior  court,  can-  4.  For  the  formal  parts  of  a  plea  by 

not  plead   misnomer  in   the  superior  one   sued   or   indicted   by  the  wrong 

court.     Com.     v.   Darcey,    12    Allen  name,  consult  the  title  Pleas. 
(Mass.)  539. 
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his  nativity,  George  Lynes,  and  by  that  name  hath  always  hitherto 
been  called  or  known,  without  this,  that  he,  the  said  George  Lynes, 
now  is  or  at  any  time  hitherto  hath  been  called  or  known  by  the 
name  of  Lyons,  as  by  the  said  indictment  is  supposed ;  and  this 
he,  the  said  George  Lynes,  is  ready  to  verify  :  wherefore  he  prays 
judgment  of  the  said  indictment,  and  that  the  same  may  be 
quashed.  1  George  Lynes. 

(  Verification.) 

b.  In  His  Christian  Name. 

Form  No.  146. 
(  Titled) 

And  John  Doe,  who  is  indicted  by  the  name  of  James  Doe,  in 
his  own  proper  person,  comes  into  court  here,  and,  having  heard  the 
said  indictment  read,  says  that  he  was  baptized  by  the  name  of 
John,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
by  the  Christian  name  of  John  has  always  since  his  baptism  hitherto 
been  called  and  known,  without  this,  that  he,  the  said  John  Doe, 
now  is  or  at  any  time  hitherto  hath  been  called  or  known  by  the 
Christian  name  of  James,^  as  by  the  said  indictment  is  supposed; 
and  this  he,  the  said  John  Doe,  is  ready  to  verify :  wherefore  he 
prays  judgment  of  the  said  indictment,  and  that  the  same  may  be 
quashed.  John  Doe. 

(  Verijication .) 

e.  Replication  to  Such  Plea. 

Form  No.  147. 
(  TitleA) 

And  hereupon  Edward  Fuller,  attorney-general  in  the  said  state 
{or  other  prosecuting  officer  by  his  proper  title  of  office),  w^ho  pros- 
ecutes for  the  said  state,  in  this  behalf  says  that  the  said  indictment, 
by  reason  of  anything  by  the  said  John  Doe,  in  the  said  plea  above 
alleged,  ought  not  to  be  quashed,  because  he  says  that  the  said  John 

1.  A  demurrer  to  this  plea  was  sus-  12  Ohio  St.  437;  Lasure  v.  State,  16 
tained  by  the  trial  court,  and  for  this     Ohio  St.  44, 

error     the     judgment    was    reversed.  The  prosecution  may  reply  that  the 

Lynes  v.  State,  5  Port.  (Ala. )  236.  defendant   is   as   well   know^n   by   the 

2.  For  the  formal  parts  of  a  plea  by  name  laid  in  the  indictment  as  by  any 
one  sued  or  indicted  by  the  wrong  other,  and  such  replication  is  full  an- 
name,  consult  the  title  Pleas.  swer  to  the  plea.     Gerrish  v.  State,  53 

3.  Where  the  matter  of  the  plea  is  Ala.  476. 

the  misnomer  of  the  defendant  in  an  Thus,  where  the  defendant  was  in- 
indictment,  the  plea  must  not  only  dieted  by  the  name  of  George  Wash- 
aver  the  true  name  of  the  defendant,  ington,  and  pleaded  in  abatement  that 
but  must  negative  the  fact  that  he  is  the  two  names  were  his  full  Christian 
or  was  known  and  called  by  the  name  name  only,  and  that  his  true  name  was 
employed  in  the  indictment.  These  George  Washington  Holmes,  it  was 
are  essential  averments,  and  the  nega-  held  that  a  replication  averring  that 
tion  cannot  be  implied  from  the  affirma-  he  was  as  well  known  by  one  name  as 
tion  that  he  was  known  and  called  by  the  other  was  not  demurrable.  Wash- 
the  name  averred  to  be  his  true  and  ington  v.  State,  68  Ala.  85. 
correct  name.  Wren  v.  State,  70  Ala.  4.  For  the  formal  parts  of  replica- 
2 ;  Bright  v.  State,  76  Ala.  96.  See  also  tion  generally,  consult  the  title  Rep- 
the  precedents  in  Rockwell  v.  State,  ligations. 
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Doe,  long  before  and  at  the  time  of  the  said  indictment,  was,  and 
still  is,  known  as  well  by  the  name  of  James  Doe  as  by  the  name 
of  John  Doe,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said; and  this  he,  the  said  Edward  Fuller,  prays  may  be  inquired 
of  by  the  country.  ^ 

4.  Addition  of  Defendant. 

a.  That  Defendant  Has  No  Addition. 

Form  No.  148. 
(  7V//^.2) 

And  the  said  Aaron  Brown  comes  in  his  proper  person,  and, 
having  heard  the  said  indictment  read,  says  that  he,  at  the  time  of 
the  taking  of  the  said  indictment,  and  long  before,  was  and  yet  is  a 
yeoman^  (cr  state  the  proper  addition,  whatever  it  may  6e),  and  that 
the  said  indictment  does  not  contain  an  addition  of  the  said  estate 
of  the  said  Aaron  Brown,  nor  of  any  estate,  degree,  or  mystery  of 
the  said  Aaron  Brown;  and  this  he  is  ready  to  verify:  wherefore, 
for  want  of  the  addition  of  the  estate,  degree,  or  mystery  of  said 
Aaron  Brown  in  the  indictment,  he  prays  judgment  of  the  said  in- 
dictment, and  that  the  same  may  be  quashed.  Aaron  Brown. 

(  Verijication.) 

b.  Plea  of  Wrong  Addition. 

Form  No.  149. 
{Title.'k) 

And  Aaro7t  Brown,^  who  in  and  by  the  said  indictment  is  called 
by  the  name  and  addition  of  '■'■Aaron  Brown,  late  of  the  parish  of 

K- ,  in  the  county  of  Af- ,  yeoman,"  in  his  own  person  comes, 

and,  having  heard  the  said  indictment  read,  says  that  at  the  time  of 
the  taking  of  the  said  indictment,  and  long  before,  he,  the  said 
Aaron  Brown,  was,  and  ever  since  hath  been,  and  still  is,  inhabit- 
ing, commorant,  and  resident  in  the  parish  of  6" ,  in  the  liberty 

of  Westtninstcr,  in  the  said  county  of  AI ;  without  this,  that  he, 

the  said  Aaron  Brown,  now  is,  or  at  the  taking  of  the  said  indict- 
ment, or  at  any  time  before  was,  inhabiting,  resident,  or  commorant 

at  the  parish  of  K- ,  in  the  said  county  of  M ;  and  this  he  is 

ready  to  verify:  wherefore,  and  because  he,  the  said  Aaron  Brown, 
is  not  called  in  the  said  indictment  ylfl-row  Brown,  late  of  the  parish 
of  S ,  in  the  liberty  of  Westminster,  he,  the  said  Aaron  Brown, 

1.  Compare  the  precedent  in  Rock-  proper  addition.  Rex  v.  Thomas,  3 
well  V.  State,  12  Ohio  St.  427.  D.  &  R.  621,  16  E.  C.  L.  179. 

2.  For  the  formal  parts  of  pleas  gen-  4.  For  the  formal  parts  of  pleas  gen- 
erally, consult  the  title  Pleas.  erally,  consult  the  title  Pleas. 

3.  The  diflTerence  between  the  addi-  6.  A  plea  of  no  addition  commenc- 
tion  of  "laborer"  and  "yeoman"  is  ing:  "And  the  said  A  B  (the  de- 
sufficient  to  abate  the  indictment,  fendant)  comes,  etc.,"  is  bad  in  form, 
Com.  V.  Sims,  2  Va.  Cas.  374;  Com.  because  it  admits  that  the  defendant  is 
t;.  Clark,  2  Va.  Cas.  401.  the  person  indicted.     State    xu  New- 

The  plea   should  be    supported   by     mans,  2  Law  Repos.  (N.  Car.)  74. 
an    affidavit    giving    the    defendant's 
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prays  judgment  of  the  said  indictment,  and  that  the  same  may  be 
quashed.  Aaron  Brown. 

(  Verification.^ 

5.  Defendant  Compelled  to  Give  Self-Criminating'  Evidence 
before  Grand  Jury. 

Form  No.  150. 
(  Venue  and  Title."^) 

And  the  said  jfokn  Doe,  in  his  own  proper  person,  comes  into 
court,  and,  having  heard  the  said  indictment  read,  says  that  he  ought 
not  to  be  compelled  to  answer  the  same,  because  he  says  that  at  the 
November  term  of  this  court,  A.  D.  i8P5,  while  the  grand  jury  of 
said  Wayne  county  were  investigating  the  charges  of  bribery  (or 
other  offense)  upon  which  this  indictment  was  found,  a  subpoena 
duly  issued  out  of  said  court  was,  on  the  seventeenth  day  of  the  said 
November,  served  on  him  by  the  sheriff  of  said  Wayne  county,  com- 
manding him  to  appear  before  the  grand  jury  of  said  county  as  a 
witness  on  the  eighteenth  day  of  Novetnber,  i895,  at  ten  o'clock  in  the 
forenoon  of  said  day ;  that  said  defendant,  in  obedience  to  said  sub- 
pcEna,  did  appear  before  said  grand  jury  as  a  witness  upon  the  said 
eighteenth  day  of  November ,  was  duly  sworn  as  a  witness,  and  was 
examined  as  such  concerning  the  charges  of  bribery  i^or  other  offense) 
set  forth  in  said  indictment  against  him  ;  that  he  seasonably  claimed 
his  constitutional  privilege,  and  declined  to  answer  each  and  every 
of  the  questions  put  to  him  touching  such  charges,  on  the  ground 
that  his  answers  would  tend  to  criminate  him;  that  notwithstand- 
ing his  said  objections  and  claim  of  privilege,  he  was  compelled  and 
required  by  the  court  and  jury  to  answer  fully  concerning  said 
charges,  and  was  compelled  and  required,  against  his  will,  to  give 
material  evidence  concerning  said  charges  tending  to  criminate 
himself;  that  this  defendant  was  then  and  there  compelled  to 
testify  and  give  self-criminating  evidence  upon  which  this  indict- 
ment was  found,  and  that  said  indictment  was  found  and  presented 
by  said  grand  jury  solely  upon  the  evidence  so  compelled  to  be 
given  by  this  defendant,  and  not  upon  the  testimony  of  any  other 
witness  or  witnesses,  or  upon  evidence  received  from  any  other 
source  whatever.  And  this  the  defendant  is  ready  to  verify: 
wherefore  he  prays  judgment  of  said  indictment,  and  that  the  same 
may  be  quashed, 2  yohn  Doe. 

(  Verification.) 

\.  For  the  formal  parts  of  pleas  gen-  109;  Buzzard  v.  State,  20  Ark.  106.  If 

erally,  consult  the  title  Pleas.  there  was   other  competent  evidence 

2.  In  order  to  sustain  this  plea  it  upon  which  the  jury  might  have  acted, 

must  appear  that  the  defendant  was  the  indictment  will  not  be  quashed  on 

the  only  witness  who  testified  before  the  sole  ground  that  the  defendant  was 

the  grand  jury  concerning  the  matters  called  in  to  testify.  People  v.  Lauder, 

charged  in  the  indictment,  or  that  his  82  Mich.  109;  Buzzard  x'.  State,  20  Ark. 

was  the  only  evidence  on  some  material  106;   People  v.   King,  28  Cal.  265  ;  U. 

point  upon  which  the  indictment  was  S.  v.  Brown,  1  Sawy.  (U.  S.)  531. 
found.     People   v.   Lauder,  82   Mich. 
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6.  Demurrer  to  the  Plea. 

Form  No.  151. 
(Precedent  in  People  v.  Cyphers,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)675.) 

Otsego  Oyer  and  Terminer. 

The  People  of  the  State  of  Nev)  York  ) 
against  > 

fames   W.  Cyphers.  ) 

And  fames  A.  Lynes,  district  attorney  of  Otsego  county,  who 
prosecutes  for  the  People  of  the  state  of  New  York  in  this  behalf, 
as  to  the  said  plea  of  the  said  fames  W.  Cyphers,  by  him  above 
pleaded,  says  that  the  same  and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above  pleaded  and  set  forth,  are 
not  sufficient  in  law  to  bar  or  preclude  the  said  people  from  prose- 
cuting the  said  indictment  against  him,  the  said  fames  W.  Cyphers, 
and  that  the  said  People  are  not  bound  by  the  law  of  the  land  to 
answer  the  same;  and  this  he,  the  said  fames  A.  Lynes,  who  prose- 
cutes as  aforesaid,  is  ready  to  verify:  wherefore,  for  want  of  a  suffi- 
cient plea  in  this  behalf,  he,  the  said  fames  A.  Lynes,  for  the  said 
People,  prays  judgment,  and  that  the  said  fames  W.  Cyphers  may 
be  convicted  of  the  premises  in  the  said  indictment  specified. 

fames  A.  Lynes,  District  Attorney. 

7.  Judg-ment  on  Demurrer. 

Form  No.  152. 

(Precedent  in  People  v.  Cyphers,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  676.) 

Whereupon  all  and  singular  the  premises  being  seen,  and  by  the 
same  justices  being  fully  understood,  it  is  considered  by  the  said 
justices  that  the  demurrer  to  the  first  and  second  pleas  of  the  de- 
fendant, the  said  fames  W.  Cyphers,  be  overruled,  and  the  pleas 
sustained,  and  the  indictment  be  quashed,  and  the  prisoner  dis- 
charged. That  the  demurrer  to  the  third  and  fourth  pleas  be  sus- 
tained and  the  pleas  overruled. 
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ABDUCTION  OF  WOMEN. 

(criminal  prosecution.) 
I.  THE  Indictment,  93. 

1.  Taking  and  Compelling  Woman  to  Marry,  93. 

a.  Taking  Woman  with  Intent  to  Compel  Her  to  Marry,  94. 

3.  Taking  and  Compelling  Woman  to  be  Defiled,  96. 

4.  Taking  Woman  with  Intent  to  Compel  Her  to  be  Defiled,  97. 

5.  Detaining  Woman  with  Intent  to  Marry  Her,  100. 

6   Detaining  Woman  with  Intent  to  Cause  Her  Defilement,  103. 

7.  Taking  Woman  to  House  of  Ill-fame  or  Place  of  Like  Character,  1 07, 

a.  In  General,  107. 

b.  For  Purpose  of  Prostitution  or  Defilement,  109. 

c.  Aiding  and  Assisting  in  Such  Taking,  116. 

8.  Taking  Girlfrotn  Her  Lawful  Custodians,  117. 

9.  Taking  Girl  for  Purpose  of  Prostitution,  etc. ,  without  the  Consent 

of  Her  Parents  or  Lawful  Custodian,  121. 
10.  Abducting  Woman  for  Lucre ,  127. 

II.  THE  INFORMATION,  130. 

III.  THE  Criminal  complaint,  130. 

CROSS-REFERENCES. 

For  Forms  relating  to  Criminal  Prosecutions  of  a  like  character,  see  CHILD 
STEALING  ;  COMPELLING  WOMEN  TO  MARRY;  KIDNAP- 
PING; RAPE;  SEDUCTION. 

For  Forms  relating  to  the  Civil  Action  for  the  Abduction  of  Women,  and  simi- 
lar actions  of  this  character,  see  CRIMINAL  CONVERSATION; 
HUSBAND  AND  WIFE;  MASTER  AND  SERVANT;  PARENT 
AND  CHILD. 

I.  THE  INDICTMENT.I 
1.  Taking  and  Compelling  Woman  to  Marry. 

SHORT  FORM. 

Form  No.  153. 

S>ta.te  oi  Missouri,  )  In  the  Barton  Circuit  Court,  February 

(Zonniy oi Barton.  \      '  Term,  18P6. 

The  grand  jurors  for  the  state  of  Missouri,  impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body  of  the  county  of  Bar- 

1.  To  draw  an  indictment  not  set  out     statute,  making  abduction  an  indictable 
in  any  form  in  this  title  under  any     offense,  consult  the  title  Indictment. 
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ton.,  and  state  of  Missouri.,  upon  their  oaths  present  and  charge  that 
yohn  Doe,  on  the  first  day  of  yanuary,  A.  D.  i896,  in  the  county 
aforesaid,*  did  then  and  there  unlawfully  and  feloniously,  and  against 
her  will,  take  away  one  Martha  Roe,  a  woman,  and  by  force  (or 
menace),  (or  duress),  [or  force,  menace,  and  duress)  did  compel  her 
the  said  Martha  Roe  to  marry  him  the  said  yohn  Doe  (or  to  marry 
one  Samuel  Short),  (or  to  marry  some  person  to  the  jurors  aforesaid 
unknown),  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
state. 

Daniel  Webster,  Prosecuting  Attorney. 

LONG  FORM. 

Form  No.  154. 

(  Commencing'  as  in  Form  No.  153,  and  continuing-  down  to  *) 
did  then  and  there  unlawfully  and  feloniously,  and  with  force  and 
arms,  make  an  assault  upon  one  Martha  Roe,  a  woman,  and  did 
then  and  there  unlawfully  and  feloniously,  and  against  her  will,  and 
with  force  and  arms,  take  away  her  the  said  Martha  Roe,  and 
afterwards,  to  wit,  on  the  first  day  of  yanuary,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-six,  in  the  county 
aforesaid,  with  force  and  arms  did  unlawfully,  feloniously,  and 
against  her  will,  by  force  (or  menace),  (or  duress),  {ox  force,  m.en- 
ace,  and  duress)  compel  her  the  said  Martha  Roe  to  marry  {contin- 
uing as  in  Form  No.  163). 

2.  Taking  Woman  with  Intent  to  Compel  Her  to  Marry. 

GENERALLY SHORT   FORM.^ 

Form  No.  155. 

P        ,       f  n  /      '  [  Circuit  Court,  February  Term,  18P6. 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment  yohn  Doe,  on  \\\&  first  day  of  yanuary,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-six,  in  the 
county  of  Dale  aforesaid,*  did  unlawfully  take  one  Martha  Roe,  a 
woman,  against  her  will,  with  intent  to  compel  her  the  said 
Martha  Roe  by  menace  {or  force),  (or  duress),  (or  menace,  force, 
and  duress)   to  marry  him   the   said    yohn  Doe   (or  to  marry  one 

for  the  commencement  and  conclusion  indictment  in  this  state,    see  Cr.  Code 

in  the  particular  jurisdiction,  and  fill  1886,  §  4899(27). 

in   the  body    of  the  indictment   with  Minnesota  and  New  York — Compelling 

the   words    and    figures   used    in   the  Woman  toBIarry. — For  indictment  un- 

body    of    the    indictment   set   out   in  derMinnesotaor  New  York  statutes  for 

Forms  Nos.   153  to  224,  making  such  the  offense  of  compelling  a  woman  to 

verbal    changes     as     may    be    neces-  marry.or  be  defiled  against  her  will.con- 

sary  to  conform  the  charging  part  to  suit  the  title  Compelling  Marriage. 

the   language  of   the  particular   stat-  1.  Alabama. — For  the  statutory  form 

ute.  of    indictment  in   this   state,   see   Cr. 

Alabama. — For  the  statutory  form  of  Code  1886,  ^  4899  (27). 
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Samuel  Short),  (or  to  marry  some  person  to  the  jurors  aforesaid  un- 
known), contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Alabama. 
Daniel  Webster,  Solicitor  of  the  Third  Circuit. 


-LONG  FORM. 


Form  No.  156. 

Supreme  Court,  County  of  Suffolk. 
The  People  of  the  State  of  Nenu  York  ) 
against  > 

yohn  Doe.  ) 

The  grand  jury  of  Suffolk  county  by  this  indictment  accuse  John 
Doe  of  the  crime  of  abduction,  committed  as  follows:  The  said  John 
Doe,  on  the  first  day  of  January,  i896,  at  the  town  of  Hunting- 
ton, in  this  county,  did  then  and  there  unlawfully  and  feloniously, 
and  with  force  and  arms,  make  an  assault  upon  one  Martha  Roe, 
a  woman,  and  did  then  and  there  unlawfully  and  feloniously,  and 
against  her  will,  and  with  force  and  arms,  take  away  her  the  said 
Martha  Roe,  with  intent  to  compel  her  the  said  Martha  Roe,  by 
force  (or  menace),  (or  duress),  {or  force,  menace,  and  duress),  to 
marry  him  the  said  John  Doe  (or  to  marry  one  Samuel  Short),  (or 
to  marry  some  -person  to  the  jurors  aforesaid  unknown) . 

Daniel  Webster,  District  Attorney  of  the  County  of  Suffolk. 

IN  COLORADO.! 

Form  No.  157. 

State  of  Colorado,  )        February  Term  of  the  District  Court,  in  the 
Dolores  County.      \      '     year  of  our  Lord  i896. 

The  grand  jurors,  chosen,  selected,  and  sworn  in  and  for  the  county 
of  Dolores,  in  the  name  and  by  the  authority  of  the  people  of  the  state 
of  Colorado,  upon  their  oaths  present  that  John  Doe,  on  the  first 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-six,  in  the  county  of  Dolores  aforesaid,*  then  and 
there  did  unlawfully  and  feloniously,  by  force  (or  fraud),  (or  force 
and  fraud),  take  away  (or  take  away  and  detain)  against  her  will 
one  Martha  Roe,  a  woman, |  with  intent  her  the  said  Martha  Roe 
to  marry  (or  to  cause  to  be  married  to  one  Samuel  Short),  (or  to 
cause  to  be  married  to  a  person  whose  name  to  the  jurors  aforesaid 
is  unknown) .  Daniel   Webster,  District  Attorney. 

IN  VIRGINIA  2  AND  WEST  VIRGINIA. 3 

Form  No.  158. 

Commonwealth  of  VirP'inia,  )  1    ^,  .  ^    r      -j 

r^        4.      c  A7L     ^    1    ^      -i.    (  In  the  county  court  01  said  county. 

County  01  Albemarle,  to  wit.  \  -^  -^ 

The  jurors  of  the  commonwealth  of  Virginia  in  and  for  the  body 

1.  I  Mills  Anno.  Stat.,  §  1223. 

2.  Code  1887,  §  3678. 

3.  Code  1887,  c.  144,  4  16. 
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of  the  county  of  Albemarle,  and  now  attending  the  said  court,  upon 
their  oaths  present  that  yohn  Doe,  on  Xh^  first  day  of  yanuary,  in 
the  year  one  thousand  eight  hundred  and  ninety-six,  in  the  county 
aforesaid, 1*  did  feloniously  take  away  one  Martha  Roe,  a  woman 
over  the  age  of  sixteen  years,  to  wit,  of  the  age  of  twenty  years, 
against  the  will  of  her  the  said  Martha  Roe,  andf  with  intent  to 
marry  her  the  said  Martha  Roe  to  him  the  said  John  Doe  (or  to 
one  Samuel  Short) ,  {or  to  some  person  whose  name  to  the  jurors  afore- 
said is  unknown),  against  the  peace  and  dignity  of  the  common- 
wealth of  Virginia. 

3.  Taking  and  Compelling  Woman  to  be  Defiled.^ 

SHORT    FORM. 

Form  No.  159. 

In  the  Superior  Court  of  the  county  of  Marin,  state  of  California, 
Monday,  the  third  day  of  February,  A.  D.  \%96. 
The  People  of  the  State  of  California  ) 
against  > 

yohn  Doe.  ) 

yohn  Doe  is  accused  by  the  grand  jury  of  the  county  of  Marin, 
state  of  California,  by  this  indictment,  of  the  crime  of  abducting  a 
woman  and  compelling  her  to  be  defiled,  committed  as  follows  : 
The  said  yohn  Doe,  on  the  first  day  of  yanuary,  A.  D.  iS>96,  at 
the  county  of  Marin  aforesaid,*  did  then  and  there  unlawfully, 
feloniously,  and  against  her  will  take  away  one  Martha  Roe,  a 
woman,  and  by  force  (or  menace),  (or  duress),  {or force,  menace, 
and  duress)  compel  her  the  said  Martha  Roe  to  be  defiled  by 
him  the  said  yohn  Doe  (or  by  one  Samuel  Short),  (or  by  some  per- 
son {or  persons)  whose  name  (or  names),  to  the  jurors  aforesaid  is 
(or  are)  unknown) ,  contrary  to  the  form,  force,  and  eff"ect  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California. 

Daniel  Webster,  District  Attorney. 

1.  In  West  Virginia  the   commence-  the  grand  jury  to  pive  evidence  on  this 

ment  of  the  indictment  is  as  follows  :  indictment.            Daniel  Webster, 

iln    the    Circuit  Prosecuting  Attorney." 

Court   of  said  Constilt  also  the  title  Indictment. 

county.  2.  In  New  York  a  conviction  was  sus- 

"  The  grand  jurors  for  the  state  of  tained  under  an  indictment  charging 

West  Virginia,  in  and  for  the  body  of  in  substance   that  the  defendant  and 

the  county  of  Preston,  now  attending  another   '♦  feloniously    did    make    an 

upon    said    court,    upon    their    oaths  assault  upon  the  prosecutrix,  and  then 

present  that  John  Doe,  on  the  first  day  and  there  knowingly,  feloniously,  and 

of  yanuary,  in  the  year  of  our  Lord  unlawfully  did   take    her  against  her 

one    thousand     eight    hundred     and  will,  and  with  force  and  arms,  to  compel 

ninety-six,  in   said  county" — and  the  her,  by  force,  menace,  and  duress,  to  be 

indictment    concludes,     "against    the  by    some   person  or    persons,    to   the 

peace  and  dignity  of  the  state  of  West  jurors  unknown,   defiled,   against  the 

Virginia.  form  of  the  statute   in  such  case  made 

"  Upon  the  information  of  Richard  and   provided."    Beyer  -v.   People,  86 

Roe,  sworn   in  open  court  and  sent  to  N.  Y.  369. 
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LONG    FORM. 

Form  No.  1 6  o. 

(  Commencing  as  in  Form  No.  159,  and  continuing  down  to  *)  did 
then  and  there  unlawfully,  feloniously,  and  against  her  will,  with 
force  and  arms,  make  an  assault  upon  one  Martha  Hoe,  a  woman, 
and  then  and  there  unlawfully,  feloniously,  and  against  her  will, 
with  force  and  arms,  did  take  away  the  said  Martha  Roe,  and  after- 
wards, to  wit,  on  t\ie^Jirst  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-six,  at  the  county  of  Marin 
aforesaid,  the  said  John  Doe  with  force  and  arms  did  unlawfully, 
feloniously,  and  against  her  will,  by  force  (or  menace),  (or  duress), 
{ox force,  menace,  and  duress),  compel  her  {continuing  and  conclud- 
ing as  in  Form  No.  159). 

4.  Taking  Woman  with  Intent  to  Compel  Her  to  be  Defiled.^ 

GENERALLY SHORT  FORM. 

Form  No.  1 6  i . 

(  Commencing  as  in  Form  No.  159,  and  continuing  down  to  *)  did 
then  and  there  unlawfully  and  feloniously  take  away  one  Martha 
Roe,  a  woman,  against  her  will,  with  intent  by  menace  (or  force), 
(or  duress),  (or  menace,  force,  and  duress)\  to  compel  her  the  said 
Martha  Roe  to  be  defiled  by  him  the  said  fohn  Doe  (or  by  one  Samuel 
Short),  (or  by  some  person  or  persons  to  the  jurors  aforesaid  un- 
known), contrary  to  {continuing and  concluding  as  in  Form  No. 159). 


-LONG    FORM. 


Form  No.  162. 

(  Commencing  as  in  Form  No.  159,  and  continuing  down  to*)  did 
then  and  there  unlawfully  and  feloniously,  with  force  and  arms, 
make  an  assault  upon  one  Martha  Roe,  a  woman,  against  her  will, 

1.  MlmieBOta. — In  this  state  it  has  been  tion  which  charged  that  the  defendant 
held  that  it  is  not  necessary  to  allege  "did  take,  receive,  employ,  harbor,, 
that  the  taking  was  without  the  con-  use,  and  did  cause  to  be  taken,  re- 
sent of  the  parent.  State  v.  Jamison,  ceived,  employed,  harbored,  and  used, 
38  Minn.  21.  Nor  is  it  necessary  to  one  *  *  *  under  the  age  of  sixteen 
specify  the  means  by  which  the  years,  for  the  purpose  of  prostitution," 
taking  was  effected,  nor  from  what  was  held  sufficient  as  making  it  plain 
place,  nor  from  whose  custody  the  of  what  the  defendant  was  accused, 
taking  was.  State  v.  Keith,  47  Minn.  People  v.  Brandt  (Supreme  Ct.),  14 
559.  N.  Y.  St.  Rep.  419. 

New    York. — An    indictment     under        North  Caxolina. — An  indictment  for 

Penal  Code,  §  282,   charging  that  the  the  abduction  of  a  female  under  the 

defendant  "did  *  »  *  take  such  female  age   of   fifteen   years,   with   intent   to 

for   the  purposes  of  prostitution   and  defile  her,  cannot  be  supported  at  com- 

sexual  intercourse  "  is  not  demurrable  mon  law,  nor  under  the  Act  of  1879,  c. 

as   charging   more    than    one    crime.  81,  which   relates  to  the  abduction  of 

People  T'.  Powell,  4  N.  Y.  Crim.  Rep.  children    under    the   age   of   fourteen 

585.  years  only.     State  v.  Sullivan,  85  N. 

An  indictment  under  the  same  sec-  Car.  506. 
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and  with  force  and  arms  did  then  and  there  unlawfully,  felo- 
niously, and  against  her  will  take  away  her  the  said  Martha  Roe, 
with  intent  by  menace  (or force),  [or  duress),  (or  menace,  force, 
and  duress)  \  to  compel  her  the  said  Martha  Roe  to  be  defiled 
(continuing  and  concluding  as  in  Form  No.  161). 

IN    COLORADO. 1 

Form  No.  163. 

(Commencing  as  in  Form  No.  157,  and  continuing  down  to  \) 
with  intent  her  the  said  Martha  Roe  to  cause  to  be  carnally  known 
by  him  the  said  fohn  Doe  (or  by  one  Samuel  Short),  (or  by  a  cer- 
tain person  (or  persons)  whose  name  (or  names)  is  (or  are)  to  the 
jurors  aforesaid  unknozvn)  (continuing  and  concluding  as  in  Form^ 
No.  157). 

IN    ILLINOIS  2 TAKING  OUT  OF  STATE   FOR   PROSTITUTION. 

Form  No.  164. 

State  of  Illinois,  )  February  T&rm  of  the  Greene  Circuit  Courts 

Greene  County.    )      '  i896. 

The  grand  jurors  chosen,  selected,  and  sworn  in  and  for  the 
county  of  Greene,  in  the  name  and  by  the  authority  of  the  people 
of  the  state  of  Illinois,  upon  their  oaths  present  that  ^ohn  Doe,  on 
the  frst  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six,  at  the  city  of  Carrollton,  in  the  county 
of  Gre<?«c  aforesaid,*  did  then  and  there  unlawfully  and  feloniously, 
and  falsely  and  fraudulently,  pretend  and  represent  to  one  Martha 
Roe,  an  unmarried  female  of  chaste  life  and  conversation,  then  re- 
siding (or  being)  in  the  said  city  of  Carrollton,  in  the  county  and 
state  aforesaid,  that  he  the  said  fohn  Doe  could  and  would  procure 
and  obtain  for  her  the  said  Martha  Roe  an  honest,  virtuous,  and 
lucrative  employment  as  a  domestic  servant  in  the  house  and  family 
of  one  William  jfones,  then  living  and  residing  in  the  city  of 
St.  Lords,  in  the  state  of  Missouri,  and  her  the  said  Martha  Roe 
then  and  there  believing  such  representations  so  falsely  and  fraudu- 
lently represented  and  pretended  to  her  the  said  Martha  Roe  by 
him  the  said  fohn  Doe  as  aforesaid,  and  relying  upon  and  trust- 
ing in  such  representations  so  falsely  and  fraudulently  represented 
and  pretended  to  her  the  said  Martha  Roe  by  him  the  said  fohn 
Doe  as  aforesaid,  with  force  and  arms  then  and  there  did,  by  rea- 
son of  such  representations  so  falsely  and  fraudulently  represented 
and  pretended  to  her  the  said  ^Martha  Roe  by  him  the  said  John 
Doe  as  aforesaid,  unlawfully  and  feloniously  entice  (or  induce), 
(or  procure),  (or  entice,  induce,  and  procure)*  to  leave  the  state  of 
Illinois,  and  go  to  the  said  city  of  St.  Louis,  in  the  said  state  of 
Missouri,  for  the  purpose  of  prostitution  (or  fornication)  by  hav- 

1.   I  Mills  Anno.  Stat.,  §  1223.  2.  Hurd's   Rev.  Stat.,    c.   38,  $  57*. 

98  Volume  I. 


165.  ABDUCTION  OF  WOMEN.  167. 

ing  indiscriminate  and  promiscuous  sexual  intercourse  with  him, 
the  said  John  Doe  (or  with  one  Samuel  Short)  and  with  divers 
other  persons  of  the  opposite  sex,  whose  names  to  the  grand  jurors 
aforesaid  are  unknown,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  same  state  of  Illinois. 

Daniel  Webster,  State's  Attorney. 

IN    KENTUCKY. ^ SHORT    FORM. 

Form  No.  165. 
State  of  Kentucky,  \ 
Franklin  County.    \ 
Commonwealth  of   Kentucky  ) 

against  >  Franklin  Circuit  Court. 

John  Doe.  ) 

The  grand  jury  of  FVanklin  county,  in  the  name  and  by  the 
authority  of  the  commonwealth  of  Kentucky,  accuse  yohn  Doe  of  the 
crime  of  *  unlawfully  taking  a  woman  against  her  will,  with  intent 
to  have  carnal  knowledge  of  the  person  of  the  said  woman  (or  that 
another  should  have  carnal  knowledge  of  the  person  of  said  woman), 
committed  as  follows,  viz.:  The  said  John  Doe,  on  t\\e, first  day  of 
January,  A.  D.  i856\  in  the  county  aforesaid, f  did  unlawfully  and 
feloniously  take  Martha  Roe,  a  woman,  against  her  will,  with  in- 
tent to  have  {ox  with  intent  that  Samuel  Short  should  have),  (or 
with  intent  that  a  person  or  persons  to  the  jurors  aforesaid  unknown 
should  have)  carnal  knowledge  of  her  the  said  Martha  Roe,  against 
the  peace  of  the  commonwealth  of  Kentucky. 

Daniel  Webster, 
Commonwealth's  Attorney. 

LONG  FORM. 

Form  No.  166. 

(  Commencing  as  in  Form  No.  165,  and  continuing  down  to  *)  with 
force  and  arms  did  then  and  there  unlawfully  and  feloniously  take 
Martha  Roe,  a  woman,  against  her  will,  with  force  and  arms  un- 
lawfully and  feloniously  then  and  there, f  with  intent  {continuing 
and  concluding  as  in  Form  No.  165). 

IN    VIRGINIA^    AND    WEST    VIRGINIA. 3 

Form  No.  167. 

(  Commencing  as  in  Form  No.  158,  and  continuing  down  to  \)  with 
intent  her  the  said  Martha  Roe  to  defile  (or  cause  to  be  defiled  by 

1.  Barb.    &  C.    Ky.    Stat.    1894,    §         2.  Code  1887,  §  3678. 
1158.  3.  Code  1887,  c.  144,  §  16. 
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one  Samuel  Short,  or  by  some  person  or  persons  to  the  jurors  afore- 
said unknown),  {continuing  and  concluding  as  in  Form  No.  158). 

6.  Detaining"  Woman  with  Intent  to  Marry  Her. 

GENERALLY SHORT    FORM. 

Form  No.   1 6  8 . 

_  r    1  »-■  s      \        District  Court  for  the  county  of  Ramsey, 

State  of  Minnesota,     ^^^       ^^^^^    ^^    Minnesota,    Second  Judicial 
County  of  Ramsey.  \  District. 

The  State  of  Minnesota  ) 
against  > 

John  Doe.  ) 

John  Doe  is  accused  by  the  grand  jury  of  the  county  of  Ramsey, 
by  this  indictment,  of  the  crime  of  detaining  a  woman  against  her 
will,  with  intent  to  compel  her  by  force  (or  ??ienace),  (or  duress), 
{or  force,  menace,  and  duress)  to  marry,  committed  as  follows: 
The  said  John  Doe,  on  the  Jirst  day  of  January,  A.  D.  i896,  in  the 
city  of  St.  Paul,  in  this  county,  did  feloniously  detain  (or  take  and 
detain)  one  Martha  Roe,  a  woman,  then  and  there  unlawfully 
against  her  will,  with  intent  to  compel  her  the  said  Martha  Roe, 
by  force  (or  menace),  (or  duress),  {or  force,  menace,  and  duress),* 
to  marry  him  the  said  fohti  Doe  (or  otie  Satnuel  Short),  (or  a 
person  ivhose  name  to  the  jurors  aforesaid  is  unknown),  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Minnesota. 

Dated  at  the  city  of  St.  Paul,  in  the  county  of  Ramsey,  and  state 
of  Minnesota,  this  third  day  of  February,  A.  D.  iS96. 

Daniel  Webster,  County  Attorney  of  Ramsey  County. 


LONG    FORM. 


Form  No.  169. 

Supreme  Court,   County  of  Suffolk. 
The  People  of  the  State  of  New  York  ) 
against  > 

John  Doe.  ) 

The  grand  jury  of  Suffolk  county,  by  this  indictment,-  accuse 
John  Doe  of  the  crime  of  abduction,  committed  as  follows:  The 
said  John  Doe,  on  \\\efrst  day  of  January,  i896,  at  the  town  of 
Huntington,  in  this  county,  did  then  and  there  with  force  and  arms 
unlawfully  and  feloniously  make  an  assault  in  and  upon  one  Martha 
Roe,  a  woman,  then  and  there  unlawfully  and  against  her  will,  and 
with  force  and  arms  then  and  there  did  unlawfully  and  feloniously, 
and  against  her  will,  detain  (or  take  and  detain)  her  the  said 
Martha  Roe,  with  intent  to  compel  her  the  said  Martha  Roe,  by 
force  (or  menace),  (or  duress),  {or  force,  menace,  and  duress),  to 
marry  him  the  said  John  Doe  (or  one  Samuel  Short),  (or  a  person 
whose  name  to  the  jurors  aforesaid  is  unknown) . 

Daniel  Webster,  District  Attorney  for  the  County  of  Suffolk. 
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IN    COLORADO^ SHORT  FORM. 

Form  No.  170. 

(  Commencing  as  in  Fortn  No.  157,  and  continuing  down  to  *)  then 
and  there  did  unlawfully  and  feloniously,  by  force  {or fraud),  (or 
force  and  fraud) ,  detain  (or  take  away  and  detain),  against  her 
will,  one  Martha  Roe,  a  woman,*  with  intent  her  the  said  Martha 
Roe  to  marry  to  him  the  said  John  Doe  (or  to  one  Samuel  Short), 
(or  to  some  person  to  the  jurors  aforesaid  unknown)  {continuing 
and  concluding  as  in  Form  No.  157). 


-LONG  FORM. 


Form  No.  171. 

(  Co/nmencing  as  in  Form  No.  157 ,  and  continuing  down  to  *) 
with  force  and  arms,  then  and  there  did  unlawfully  and  feloniously 
make  an  assault  in  and  upon  one  Martha  Roe,  a  woman,  against 
her  will,  and  with  force  and  arms  did  then  and  there  unlawfully 
and  feloniously,  and  against  her  will,  by  force  {or  fraud),  (or 
force  and  fraud),  detain  (or  take  away  and  detain)  her  the  said 
Martha  Roe,  a  woman,  as  aforesaid,  then  and  there,  with  intent  her 
the  said  Alar t ha  Roe  to  marry  {continuing  and  concluding  as  in 
Form  No.  157). 

IN    KENTUCKY^ SHORT    FORM. 

Form  No.  172. 

(  Cotnmencing  as  in  Form  No. 165,  and  continuing  down  to  *) 
unlawfully  detaining  a  woman  against  her  will,  with  intent  to 
marry  such  woman  (or  with  intent  to  have  such  woman  married  to 
another),  (or  with  intent  to  have  carjial  knowledge  of  the  person  of 
said  woman),  (or  with  intetit  that  another  should  have  carnal 
knowledge  of  the  person  of  said  woman),  committed  as  follows,  viz.  : 
The  said  jfohn  Doe,  on  the  frst  day  of  January,  A.  D.  \2>96,  in 
the  county  aforesaid,*  did  unlawfully  and  feloniously  ^  detain  * 
Martha  Roe,  a  woman,  against  her  will,f  with  intent  her  the  said 
Martha  Roe  to  marry  (or  to  have  married  to  one  Samuel  Short), 
(or  to  have  married  to  sofne  person  whose  name  to  the  jurors  afore- 
said is  unknown),  against  the  peace  {continuing  and  concluding  as 
in  Form  No.  165). 

LONG  FORM. 

Form  No.   173. 
(  Commencing  as   in    Form  No.  172,  and  continuing  down  to  *) 

1.  I  Mills  Anno.  Stat.,  §  1223.  4.  The    indictment    need   not   state 

2.  Barb.  &  C.  Ky.  Stat.  1894,  §  1158.  the  manner  of  detention  of  the  wom- 

3.  An  indictment  under  Gen.  Stat., c.  an,  but  is  good  if  it  merely  follows 
29,art.4,^9,need  not  charge  that  the  de-  the  words  of  the  statute.  Cargill 
fendant  acted  maliciously,  wilfully,  or  7'.  Com.  (Ky.  1890),  13  S.  W.  Rep. 
feloniously.   Higginsx'.Com.,94Ky.54.  916. 
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with  force  and  arms  did  then  and  there,  unlawfully  and  feloniously, 
in  and  upon  one  Martha  Roe,  a  woman  then  and  there  being,  make 
an  assault  against  her  will,  and  did  then  and  there  with  force  and 
arms  unlawfully  and  feloniously,  and  against  her  will,  detain  her  the 
said  Martha  Roe,  then  and  there, f  with  intent  her  the  said  Martha 
Roe  to  marry  to  {^co?itinui?ig  and  concluding  as  in  Form  No.  172). 

IN    TEXAS. 1 

Form  No.  174. 
State  of  Texas, 
County  of  Freestone. 
'  In  the  name  and  by  the  authority  of  the  state  of  Texas,  the  grand 
jurors  for  the  county  of  Freestone,  state  aforesaid,  duly  organized 
as  such  at  the  February  Term,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six,  of  the  District  Court  for  said  county, 
upon  their  oaths  in  said  court  present  that  John  Doe,  on  thejirst  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-six,  in  said  county  of  Freestone,  in  the  state  aforesaid,  in 
and  upon  one  Rene  Roe,  a  woman,  did  make  an  assault,  and  then 
and  there  by  means  of  said  assault  did  wilfully,  unlawfully,  and 
against  her  will,  detain  the  said  Rene  Roe,  then  and  there  detaining 
her  for  the  space  of  ten  hours  or  more,  thereby  restraining  her  from 
removing  from  one  place  to  another  as  she  might  see  proper,* 
with  intent  then  and  there  to  force  her  the  said  Rene  Roe  to  marry 
him  the  said  John  Doe  (or  one  Sa?nuel  Short),  (or  to  marry  a  per- 
son to  the  grand  jurors  aforesaid  unknown) ,  [and  by  reason  of  said 
detention  and  restraint,  so  caused  and  effected  as  aforesaid,  the 
said  Rene  Roe  was  then  and  there  forced  to  marry  him  the  said 
John  Doe  (or  Samuel  Short),  (or  a  person  to  the  grand  jurors 
aforesaid  unknovon)^,^  against  the  peace  and  dignity  of  the 
state. 

John  Smith,  Foreman  of  the  Grand  Jury. 

IN   VIRGINIA. 3 

Form  No.  175. 

(  Commencing  as  in  Form  No.  158,  and  continuing  dcnvn  to  *) 
did  feloniously  take  away  Martha  Roe,  a  woman  over  the  age  of 
sixteen  years,  to  wit,  of  the  age  of  t-wenty  years,  against  the  will  of 
her  the  said  Martha  Roe,*  with  intent  to  marry  her  the  said 
Martha  Roe,  and  did  then  and  there  feloniously  and  unlawfully 
detain  her  the  said  Martha  Roe,  against  her  will,  for  the  pur- 
pose and  with  the  intent  of  marrying  her  the  said  Martha 
Roe,  against  the  peace  (continuing  and  concluding  as  in  Form 
No.  158). 

1.  Pen.  Code,  §§  524-526.  was    actually    forced     into    marriage 

2.  The    words     in    the    [         ]     are     with  the  defendant  or  another, 
to    be    omitted     unless     the     woman         3.  Code  1887,  §  3678. 
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ANOTHER    FORM    FOR    SAME, 

Form  No.  176. 

{^Commencing as  in  Form  A^o.  175,  and  continuing  down  to  *) 
with  intent  to  cause  her  the  said  Martha  Roe  to  be  married  to  one 
Samuel  Short  (or  to  a  certain  person  ivhose  name  to  the  jurors 
aforesaid  is  unknown),  and  did  then  and  there  feloniously  and  un- 
lawfully detain  her  the  said  Martha  Roe,  against  her  will,  for  the 
purpose  and  with  the  intent  of  marrying  her  the  said  Martha  Roe, 
to  him  the  said  Samuel  Short  (or  to  the  person  aforesaid  whose 
name  is  to  the  jurors  aforesaid  unknown  as  aforesaid),  against  the 
peace  (^continuing  and  concluding  as  in  Form  No.  158). 

6.  Detaining-  Woman  with  Intent  to  Cause  Her  Defilement. 

GENERALLY. 

Form  No.  177. 

(Commencing  as  in  Form  No.  168,  and  continuing  down  to  *)  to 
be  defiled  by  him  the  said  fohn  Doe  (or  by  one  Samuel  Short), 
(or  by  a  person  (or  persons)  whose  name  (or  names)  to  the  jurors 
aforesaid  is  (or  are)  unknown),  (cofitinuing  and  concluding  as  in 
Form  No.  168). 

IN  COLORADO.! 

Form  No.  178. 

{Commenci?tg  as  in  Form  N'o.  170,  a?td  continuing  down  to  *) 
with  intent  to  cause  her  the  said  Afartha  Roe  to  be  carnally  known 
by  him  the  said  fohn  Doe  (or  by  one  Samuel  Short),  {or  with  intent 
to  cause  her,  the  said  Afartha  Roe,  to  be  carnally  known  by  some 
person  (or  persons)  to  the  said  jurors  aforesaid  unknown),  (con- 
tinuing and  concluding  as  in  Fortn  No.  170). 

IN  ILLIX0IS2 DETAINING  FOR  PROSTITUTION. 

Form  No.  179. 

(  Commencing  as  in  Form  No.  16  Jf,  and  continuing  down  to*)  with 
force  and  arms,  did  then  and  there  unlawfully  and  feloniously  de- 
tain (or  confine),  (or  detain  attd confine),  one  Martha  Roe,  a  female, 
in  a  certain  house  (or  room),  (or  building),  (or  premises),  in  the 
said  city  of  Carrollton,  in  the  county  of  Greene  aforesaid,*  by  force 
(or  intimidatiofi) ,  (or  force  and  intimidation),  against  the  will  of 
the  said  Afartha  Roe,  for  the  purpose  of  prostitution,  by  having 
illicit  sexual  intercourse  with  him  the  said  fohn  Doe  (or  with  one 
Samuel  Short),  and  with  divers  other  persons  of  the  opposite  sex, 
whose  names  to  the  grand  jurors  are  unknown, -j-  contrary  to  (co7t- 
iinuing  and  concluding  as  in  Form  No.  164)- 

1.  I  Mills  Anno.  Stat.,  §  1223.  2.   Hurd's  Rev.  Stat.,  c.  38,  §  57c. 
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OR 

Form  No.  i  80. 

(  Commencing  as  in  Form  No.  179,  and  continuing  down  to  *)  by- 
force  (or  intimidation),  (or  force  and  intimidation),  against  the 
will  of  her  the  said  Martha  Roe,  with  intent  then  and  there  to 
cause  the  said  Martha  Roe  to  become  a  prostitute  and  to  be  guilty 
of  fornication  (or  concubinage)  in  said  house  (or  room),  (or  build- 
ing), (or  premises)  aforesaid,  in  the  said  city  of  Carrollton,  in  the 
county  of  Greene  aforesaid,  by  there  having  illicit  sexual  inter- 
course with  him  the  said  yohn  Doe  (or  with  one  Samuel  Short), 
and  with  divers  other  persons  of  the  opposite  sex  whose  names  to 
the  grand  jurors  are  unknown  \  {^continuing  and  concluding  as  in 
Form  No.  179). 


AND  ATTEMPTING  TO    PREVENT  HER  ESCAPE. 

Form  No.  181. 

( Commencing  as  in  Form  No.  179  or  180,  a?td  continuing 
down  to  \)  and  thereafter,  to  wit,  on  the  first  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six ,  in 
the  said  city  of  Carrollton,  in  the  county  of  Greene  aforesaid,  did 
then  and  there  unlawfully  and  feloniously  attempt,  by  force  {or  con- 
finement),  (or  intimidation),  (or  by  force,  confineme?tt,  and  intifni- 
dation),  to  prevent  the  said  Martha  Roe,  so  detained  as  aforesaid,  in 
the  place  and  manner  as  aforesaid,  from  leaving  the  said  house  (or 
room),  (or  building),  (or  premises) ,  in  said  city  of  Carrollton,  in 
the  county  of  Greene  aforesaid  {^continuing  and  concluding  as  in 
Form  No.  179). 


BY  INDUCING  HER  TO  BELIEVE  SHE   IS   IN  RESPECTABLE  HOUSE. 

Form  No.  182. 

(  Commencing  as  in  Form  No.  164,  and  continuing  down  to  *)  did 
then  and  there  unlawfully  and  feloniously,  and  falsely  and  fraudu- 
lently, represent  and  pretend  to  one  Martha  Roe,  a  female,  then  in 
a  certain  house  (or  room),  (or  building),  (or  premises),  in  the  said 
city  of  Carrollton,  in  the  county  of  Greene  aforesaid,  that  she  the 
said  Martha  Roe  then  was  in  a  respectable  house  of  good  name 
and  repute,  to  wit,  in  a  respectable  hotel  of  good  name  and  repute, 
where  respectable,  chaste,  and  virtuous  people  of  good  name  and 
repute  were  accustomed  to,  and  often  did,  stop,  lodge,  and  resort, 
and  her  the  said  Martha  Roe  then  and  there  believing  such  repre- 
sentations to  be  true,  and  relying  upon  and  trusting  in  as  true  such 
representations  so  falsely  and  fraudulently  represented  and  pre- 
tended to  her  as  aforesaid,  with  force  and  arms  did  then  and  there 
unlawfully  and  feloniously,  through  and  by  means  of  such  false  and 
fraudulent  representations  bo  represented  and  pretended  to  her  the 
said  Martha  Roe  as  aforesaid,  and  against  her  will,  detain  (or  con- 
fine), (or  detaiti  and  confine)  in  a  certain  house  (or  room),  (or 
building),  {or  premises),  in  said  city  of    Carrollton,  in  the  county 
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of  Greene  aforesaid,*  for  the  purpose  of  prostitution,  or  having 
illicit  sexual  intercourse  with  him  the  said  yohn  Doe  (or  vjith  one 
Samuel  Short)  ^  and  with  divers  other  persons  of  the  opposite  sex, 
whose  names  are  to  the  grand  jurors  aforesaid  unknown  \  [continu- 
ing' and  concluding-  as  in  Form  No.  164)- 

OR 

Form  No.  183. 

(  Commencing  as  in  Form  No.  182,  and  continuing  down  to  *) 
with  intent  then  and  there  to  cause  the  said  Martha  Roe,  to  become 
a  prostitute,  and  to  be  guilty  of  fornication  (or  concubinage),  in 
said  house  (or  room),  (or  building) ,  (or  premises)  aforesaid,  in  the 
said  city  of  Carrollton,  in  the  county  of  Greene  aforesaid,  by 
there  having  illicit  sexual  intercourse  with  him  the  said  John  Doe 
(or  with  one  Samuel  Short),  and  with  divers  other  persons  of  the 
opposite  sex,  whose  names  to  the  grand  jurors  are  unknown  -j-  {^con- 
tinuing and  concluding  as  in  Form  No.  182). 

OR 

Form  No.  184. 

(  Commencing  as  in  Form  No.  179  and  180,  and  continuing  down  to 
\  )  and  thereafter,  to  wit,  on  \}\Q.Jirst  day  of  yanuary,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-six,  in  said  city 
of  Carrollton,  in  the  county  of  Greene  aforesaid,  did  then  and 
there  unlawfully  and  feloniously  attempt,  by  falsely  and  fraudulently 
representing  and  pretending  to  her  the  said  Martha  Roe  that  she 
was  then  in  a  reputable  and  respectable  house  of  good  name  and 
repute,  to  wit,  a  reputable  and  respectable  hotel  of  good  name  and 
repute,  where  respectable  and  reputable  persons  were  accustomed  to 
and  often  did,  resort,  lodge,  and  come,  her  the  said  Martha  Roe  so 
detained  as  aforesaid,  in  the  place  and  manner  as  aforesaid,  believ- 
ing such  representations  so  falsely  and  fraudulently  represented  and 
pretended  to  her,  by  him  the  said  John  Doe  as  aforesaid,  to  be 
true,  and  relying  upon  and  trusting  in  such  representations  so  falsely 
and  fraudulently  represented  and  pretended  to  her  by  him  the  said 
yohn  Doe  aforesaid,  to  prevent  from  leaving  said  house  (or  room), 
(or  building),  {or  premises) ,  in  the  said  city  of  Carrollton,  in  the 
county  of  Greene  aforesaid  {continuing  and  concluding  as  in  Form 
No.  164). 

IN    KENTUCKY.! 

Form  No.  185. 
(  Commencing  as  in  Forms  No.  172  and  173,  and  continuing  down 

1.   Barb.  &  C.  Ky.  Stat.,  (j  1158.    An  An     indictment     is     not    sufficient 

indictment    for    detaining    a    woman  which    charges    the    defendant    with 

against  her  will,  with  intent  to  carnally  having  carnal  knowledge  of  a  woman 

know  her,  is  sufficient  if  it  follows  the  against  her  will;  it  must  allege  that 

words  of  the  statutes,  and  it  need  not  the  accused  detained   her  against  her 

state  the  manner  of  detention.     Cargill  will  with   intent   to  have  such  carnal 

ZK    Com.    (Ky.   1890),    13  S.   W.  Rep.  knowledge.     Krambiel  v.  Com.   (Ky. 

916.  1887),  2  S.  W.  Rep.  555. 
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/of)  with  intent  that  he  the  said  yohn  Doe  (or  one  Samuel  Short), 
(or  a  person  (or  persons)  whose  name  (or  names)  to  the  jurors 
aforesaid  is  (or  are)  unknown),  should  have  carnal  knowledge  of 
her  the  said  Martha  Roe  [continuing'  and  concluding  as  in  Form 
No.  165). 

IN    TEXAS. 1 

Form  No.  i86. 

(  Commencing  as  in  Form  No.  17 Jf,  and  continuing  down  to  *) 
with  the  intent  then  and  there  to  force  her  the  said  Rene  Roe  to 
prostitution  [and  by  reason  of  said  detention  and  restraint  so  caused 
and  effected  as  aforesaid,  the  said  Rene  Roe  was  then  and  there 
prostituted],  2  [continuing  and  concluding  as  in  Form  No. 174). 

IN    VIRGINIA, 3 

Form  No.  187. 

(  Commencing  as  in  Form  No.  175,  and  continuing  down  to  *) 
with  intent  her  the  said  Martha  Roe  to  defile  (or  to  cause  to  be 
dejiled  by  one  Samuel  Short),  (or  to  cause  to  be  dejiled  by  a  person, 
[or  persons)  whose  name  (or  names)  is  (or  are)  to  the  grand  jurors 
aforesaid  unknown),  and  did  then  and  there  unlawfully  and  felo- 
niously detain  her  the  said  Martha  Roe,  against  her  will,  for  the 
purpose  and  with  the  intent  her  the  said  Martha  Roe  to  defile  (or 
to  cause  to  be  defied  by  him  the  said  Sa?nuel  Short),  (or  to  cause  to 
be  defied  by  the  said  person  [or  persons)  whose  ?iame  (or  na/nes)  is 
(or  are),  as  aforesaid,  to  the  jurors  aforesaid  unknown),  against  the 
peace  [continuing  and  concluding  as  i?i  F'orfn  No.  158). 

IN    ENGLAND.* 

Form  No.  188. 

County  of  Somerset,  to  wit. — The  jurors  for  our  lady  the  Queen 
upon  their  oath  present  that  fohn  Doe  on  the  frst  day  of  fanuary, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six, 

at  ,  in  the    county  of    Somerset  aforesaid,*  unlawfully  did 

detain  one  fane  Roe,  a  woman  [or girl),  upon  certain. premises,  to 
wit,  a   vacant   lot    adjoining  the   dwelling   house   of   one    Samuel 

Short,    at     said    ,    in     the     county    of     Somerset    aforesaid, 

against  her  will,  with  intent  that  she  might  be  carnally  known  by 
a  man  (or  ?nen),  against  the  force  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

OR 

Form  No.  189. 
(  Commencing  as    in  Form  N'o.  188,  a?id  continuing  down  to  *) 

1.  Pen.  Code,  §§  524-526.  3.  Code  1887,  §  3678. 

a.  The  words  in  [  ]  are  to  be  4.  Cr.  L.  Amend.  Act,  48  and  49 
omitted  unless  the  woman  was  actually  Vict.,  c.  69.  Saunders'  Prec.  of  In- 
forced  into  prostitution.  dictments  (2d  ed.),  p.  32. 
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unlawfully  did  detain  one  Jane  Roe,  a  woman  (or  girl),  in  a 
brothel,  situate  at  said  Fairfax,  in  the  county  of  Kent  aforesaid, 
against  her  will,  and  with  intent  that  she  might  be  carnally  known 
by  aman  (or  men),  (^continuing-  and  concluding  as  in  Form  No. 188). 

7.  Takings  Woman  to  House  of  Ill-fame  or    Place  of  Like 

Character. 

a.  In  General. 

IN  COLORADO. 1 

Form  No.  igo. 

(  Commencing  as  in  For^n  No.  157,  and  continuing  down  to  *) 
did  then  and  there  wilfully  and  unlawfully  entice  one  Martha  (or 
David)  Roe,  an  unmarried  female  (or  male),^  of  good  repute,  then 


1.  I  Mills  Anno.  Stat.,  §  1330. 

2.  The  Colorado  statute  makes  it  a 
misdemeanor  to  entice  an  unmarried 
male  into  a  house  of  ill-fame,  of  assig- 
nation, or  of  bad  repute.  Mills  Anno. 
Stat.  1891,  (j  1330. 

California. — An  indictment  which 
■charged  in  substance  that  defendant 
"  wilfully  and  feloniously,  and  by  false 
pretenses  and  fraudulent  representa- 
tions, did,  on  a  day  therein  mentioned, 
inveigle  and  entice  a  certain  unmarried 
female  in  the  indictment  named,  under 
the  age  of  eighteen  years,  to  wit,  of 
the  age  of  sixteen  years,  from  her 
home  in  the  city  of  San  Jose,  to  the 
town  of  Santa  Clara,  for  the  purpose 
•of  prostitution,  and  did  on  said  day, 
at  a  certain  hotel,  in  the  said  town 
of  Santa  Clara,  by  and  through  his 
false  pretenses  and  fraudulent  repre- 
sentations, procure  the  said  female  to 
have  illicit  carnal  connection  with 
himself  the  said  defendant,  contrary  to 
the  form  of  the  statute,  etc.,"  was  held 
•defective  on  demurrer,  for  the  reason 
that  it  did  not  allege  that  the  female 
was  of  previous  chaste  character,  and 
also  because  the  facts  charged  therein 
did  not  state  an  ofTen.se  under  the  Ab- 
■duction  statute,  as  intended,  but 
amounted  at  most  to  seduction  merely. 
People  -'.  Roderigas,  49  Cal.  9. 

Illinois. — The  conviction  was  sus- 
tained under  an  indictment,  the  first 
-count  of  which  charged  that  the  defend- 
ants, on  the  second  day  of  September, 
1887,  unlawfully  and  feloniously  en- 
ticed and  took  away  one  Joanna  C, 
then  and  there  being  an  unmarried  fe- 
male of  chaste  life  and  conversation, 
f  rpm  her  parents'  house,  for  the  purpose 


of  prostitution ;  and  in  another  count  of 
which  the  defendants  were  charged 
with  enticing  and  decoying  away  the 
prosecutrix  for  the  purpose  of  concu- 
binage; the  other  allegations  of  this 
count  being  like  the  first.  Henderson 
v.  People,  124  111.  607. 

Louisiana. — An  indictment  charged 
that  the  accused  "with  force  of  arms, 
wilfully,  forcibly,  unlawfully,  and 
against    her  will,  the  person  of  Mrs. 

A W ,  a  married  woman,  did 

seize,  secrete,  and  convey,  whilst  in 
transit  from  Claiborne  parish  in  said 
state  to  the  state  of  Texas,  and  whilst 
in  the  city  of  Shreveport,  state  of 
Louisiana,  from  the  depot  of  the  Vicks- 
burg,  Shreveport,  and  Pacific  Railroad 
Co.,  in  a  hack  waiting  at  said  depot  for 
said  purpose,  forcibly  and  against  her 

will,  to  the  house  of  ill-fame  of  F 

R in    said    city,    conducted    and 

known  as  the  F R House,  or 

otherwise  as  the  Lewis  House,  with 
intent    forcibly  and    against    her   will 

the  said  A W to   abduct  and 

secrete."  State  v.  Backarow,  38  La. 
Ann.  316. 

Minnesota. — The  indictment  drawn 
under  the  statute  of  this  state  must 
allege  that  the  house  into  which  the 
girl  was  inveigled  was  one  of  ill-fame 
or  of  assignation,  or  a  place  of  similar 
character.   State  v.  McCrum,  38  Minn. 

154- 

An  indictment  under  the  Penal  Code, 
^  240,  charging  that  the  defendant, 
at  the  time  and  place  mentioned,  "  did 
unlawfully,  wilfully,  and  feloniously 
take  one  Nora  M.  Greenslitt  into  a  cer- 
tain building  (particularly  described 
as  a  livery  stable)  for  the  purpose  of 
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under  the  age  of  eighteen  years,  to  wit,  of  the  age  of  sixteen  years, 
to  a  house  then  occupied  by  William  Jones.,  then  and  there  being 
a  house  of  ill-fame^  (or  of  assignation).,  (or  of  bad  repute).,  in  the 
city  of  Rico.,  in  the  county  of  Dolores  aforesaid,  contrary  to  {^con- 
tinuing and  concluding  as  in  Form  No.  157). 

IN    ILLINOIS. 2 

Form  No.  191. 

(  Commencing  as  in  Form  No.  164,  ^f^d  continuing  down  to  *) 
did  then  and  there  unlawfully  and  feloniously,  and  falsely  and  fraud- 
ulently, pretend  and  represent  to  one  Martha  Roe.,  an  unmarried 
female  of  chaste  life  and  conversation,  then  residing  (or  being)  in 
the  said  city  of  Carrollton,  in  the  county  and  state  aforesaid,  that 
he  the  said  fohn  Doe  could  and  would  procure  and  obtain  for  her 
the  said  Martha  Roe.,  an  honest,  virtuous,  and  lucrative  employment 
as  a  domestic  servant  in  the  house  and  family  of  one  Willia?n  fones., 
then  living  and  residing  in  the  said  city  of  Carrollton,  in  the  county 
of  Greene  aforesaid  (or  in  the  city  of  St.  Louis,  in  the  state  of  Mis- 
souri)., and  her  the  said  Martha  Roe.,  then  and  there  believing  such 
representations  so  falsely  and  fraudulently  represented  and  pretended 
to  her  the  said  Martha  Roe  by  him  the  said  fohn  Doe.,  as  aforesaid, 
and  relying  upon  and  trusting  in  such  representations  so  falsely  and 
fraudulently  represented  and  pretended  to  her  the  said  Martha  Roe 
by  him  the  said  fohn  Doe  as  aforesaid,  with  force  and  arms,  then 
and  there  did,  by  reason  of  such  representations  so  falsely  and 
fraudulently  represented  and  pretended  to  her  the  said  Martha  Roe., 

sexual  intercourse  wi.th  him,  the  said  to  a  House  of  Hi-fame. — Under  the  Indi- 

Wesley     Keith,     she    the    said    Nora  ana  statute  the  indictment  should  aver 

M.  Greenslitt    being    then  and    there  that  the  place  to  which  the  female  was 

aji  unmarried  female,   and    under  the  taken  was  either  a  house  of   ill-fame 

age  of  sixteen  years,  to  wit,  of  the  age  or  place  of  like  character.     Miller  t'. 

of  ten  years,  contrary   to  the   form,"  State,  121   Ind.   294;    Nichols  f.  State, 

etc.,  was  approved   in   State  v.  Keith,  127  Ind.  406;   Osborn  v.  State,  52  Ind. 

47  Minn.  559.    Co;«/rt/-e  also  Carpenter  526. 

V.  People,  8  Barb.  (N.  Y.)  603,  where  In  Nichols  v.  State,  127  Ind.  406,  an 
the  defendant  having  been  convicted  information  was  held  sufficient  as 
on  an  indictment  drawn  under  the  New  against  a  motion  in  arrest,  but  insuffi- 
York  Act  of  1848,  charging  substantial-  cient  as  against  a  motion  to  quash  the 
ly  that  the  defendant  did,  on  the  20th  indictment,  where  it  charged,  in  sub- 
day  of  August,  1849,  unlawfully  and  stance,  that  Doan  Nichols,  Ret.  Shet- 
feloniously  inveigle,  entice,  and  take  terly,  and  Fannie  Wiley,  at  the  county 
away  for  the  purpose  of  prostitution,  at  of  Delaware,  in  the  state  of  Indiana,  on 
a  hou.se  of  ill-fame,  assignation,  or  else-  the  fourteenth  day  of  May,  1890,  did 
where,  one  Louisa  M.  Sawyer,  from  then  and  there  unlawfully  and  felo- 
the  house  of  Joseph  Sawyer,  her  niously  entice  and  take  away  from  the 
father,  where  the  said  Louisa  then  city  of  Muncie,  in  the  county  afore- 
was,  she  the  said  Louisa  being  an  un-  said,  one  Almeda  Q.  Watters,  a  female 
married  female  of  previous  chaste  of  cha.ste  character,  then  and  there 
character,  and  under  the  age  of  twenty-  being,  to  the  city  of  Indianapolis,  in 
five  years,  against  the  peace,  etc.,  ob-  the  county  of  Marion,  in  said  state, 
tained  a  reversal  in  the  appellate  court,  with  the  felonious  intent  then  and 
but  not  for  a  defective  indictment,  no  there  of  rendering  the  said  Almeda  O. 
objection  being  made  to  its  validity.  Watters  a  prostitute. 

1.  MuBt  AUege  that  Female  was  Taken  2.   Hurd's  Rev.  Stat.,  c.  38,  §  57*. 
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by  him  the  said  yohn  Doe,  as  aforesaid,  unlawfully  and  feloniously  en- 
tice (or  induce^,  {or  procure^,  (or  entice,  induce,  and  procure^  *  to 
enter  a  house  of  prostitution  (or  a  dance  house),  (or  a  garden) ,  (or 
certain  premises) ,  where  prostitution  {or  fornication) ,  {or  concubin- 
age) was  practiced  (or  allowed),  to  wit,  a  certain  house  on 

street  {or  describe  any  other  place  or  premises  to  which  the  woman 
was  enticed),  in  said  city  of  Carrollton,  in  the  county  of  Greene 
aforesaid,  contrary  to  {continuing  and  concluding  as  in  Form 
No.  164). 

OR 

Form  No.  192. 

(  Commencing  as  in  Form.  No.  191,  and  continuing  down  to  *)  to 
leave  the  state  of  Illinois  aforesaid,  and  go  to  the  city  of  St.  Louis, 
in  the  st^itQ  oi  Missouri,  to  enter  there  a  house  {or garden),  (or 
premises)     where   prostitution    (or  fornication)  was  practiced    (or 

allowed),  to  wit,   a    house   on avenue,  in  said  city  of   St. 

Louis,  in  the  state  of  Missouri  aforesaid,  occupied  and  kept  by  one 
Mary  Marion,  then  and  there  being  a  house  of  ill-fame,  where 
prostitution  then  was  practiced  and  allowed,  contrary  to  {continuing 
and  concluding  as  in  Form  No.  164). 

IN  ENGLAND.! 

Form  No.  193. 

(  Commencing  as  in  Form  No.  188,  and  continuing  down  to  *) 
unlawfully  did  procure  (or  attempt  to  procure)  one  fane  Doe,  a 
woman  (or  a  girl)  to  leave  the  United  Kingdom  with  intent  unlaw- 
fully that  she  might  become  an  inmate  of  a  brothel  elsewhere, 
against  the  force  {continuing  and  concluding  as  in  Form  No.  188). 

b.  Fop  Purpose  of  Prostitution  op  Defilement. 

GENERALLY. 

Form  No.  194. 

Supreme  Court,  County  of  Suffolk. 
The  People  of  the  State  of  New  York  ) 
against  > 

yohn  Doe.  ) 

The  grand  jury  of  Suffolk  county,  by  ^this  indictment,  accuse 
yohn  Doe  of  the  crime  of  abduction,  committed  as  follows:  The 
said  yohn  Doe,  on  \\\q  first  day  of  yanuary,  iS96,  at  the  town  of 
Huntington  in  this  county,  did  then  and  there  unlawfully  and  feloni- 
ously inveigle  (or  entice),  (or  inveigle  and  entice)  one  Martha  Roe, 
an  unmarried  female  of  previous  chaste  character  [then  under  the 
age  of  eighteen  years,  to  wit,  of  the  age  of  sixteen  years]  ,2  into  a  house 

1.  Under  48  and  49  Vict.  the  age  of  eighteen  years,  as  in  Mon- 

2.  Some  states  make  this  an  oflFense  tana  and  states  having  like  stat- 
only  when  the  girl  abducted  is  under    utes. 
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of  ill-fame  (or  of  assignation^.,  then  occupied  by  one  William 
Jones,  in  the  town  of  Babylon^  in  the  county  of  Suffolk  aforesaid,* 
for  the  purpose  of  prostitution  by  having  indiscriminate  and  promis- 
cuous illicit  sexual  intercourse  with  (/^/w  the  said  John  Doe  and) 
divers  {other)  persons  of  the  opposite  sex,  whose  names  to  the  jurors 
aforesaid  are  unknown.  Daniel  Webster, 

District  Attorney  of  the  County  of  Suffolk. 

ANOTHER  FORM  FOR  THE  SAME. 

Form  No.  195. 

(  Commencing'  as  in  Form  No.  194,  ^^^d  continuing  down  to*),  for 
the  purpose  of  then  and  there  causing  her  the  said  Martha  Roe  to 
have  sexual  intercourse  with  one  Samuel  Short  (or  with  a  ferson 
(or  persons),  whose  name  (or  names)  is  (or  are)  to  the  grand  Jury 
aforesaid  unknown) ,  {continuing  atid  concluding  as  inForm.No.  194)  • 

IN    ARKANSAS.! 

Form  No.   196. 
State  of    Arkansas  ) 

against  >  Pulaski  Circuit  Court. 

John  Doe.  ) 

The  grand  jury  of  Pulaski  county,  in  the  name  and  by  the  au- 
thority of  the  state  of  Arkansas,  accuse  John  Doe  of  the  crime  of 
inveigling  (or  enticing),  (or  inveigling  and  enticing)  a  female  of 
good  moral  character  to  a  house  of  ill-fame,  for  the  purpose  of  pros- 
titution (or  lewdness),  committed  as  follows,  viz.  :  Said  John  Doe, 
on  \\\e.  first  day  of  January,  A.  D.  i896,  in  the  county  aforesaid, 
then  and  there  did  unlawfully  and  feloniously  inveigle  (or  entice), 
(or  inveigle  and  entice)  Martha  Roe,  a  female  of  good  moral  char- 
acter, to  the  house  now  occupied  by  William  Jones,  a  house  of  ill- 
fame,  in  the  city  of  Little  Rock,  in  the  county  of  /'w/a^/^/ aforesaid, 
for  the  purpose  of  prostitution  (or  lewdness),  against  the  peace  and 
dignity  of  the  state  of  Arkansas. 

Daniel  Webster,  Prosecuting  Attorney. 

IN    FLORIDA2 ENTICING  AWAY  CHASTE  UNMARRIED  WOMAN  FROM 

HER  father's    HOUSE,   ETC.,  FOR    PROSTITUTION. 

Form  No.  197. 

State  of  Florida  )  In  the  Circuit  Court  of  the  Second  Judicial  Cir- 
against  >      cuit  of  Florida,  Leon  county,  February  Term, 

John  Doe.  )  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-six.  Indictment  for  fraudulently  and  deceitfully 
enticing  (or  taking  away)  unmarried  woman  of  chaste  life  and  con- 

1.  Sand,  and  H.  Dig.,  c.  48,  IV.  2.   Rev.  Stat.  1892,  §  2600. 
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versation  from  her  father's  house  (or  elsewhere)  for  the  purpose  of 
prostitution  at  a  house  of  ill-fame  (or  assignatioTi),  (or  elsewhere). 
In  the  name  and  by  the  authority  of  the  state  of  Florida : 
The  grand  jurors  of  the  state  of  Florida,  impaneled  and  sworn  to 
inquire  and  true  presentment  make  in  and  for  the  body  of  the  county 
of  Leon,  upon  their  oath  do  present  that  jfohn  Doe,  of  the  county 
of  Leon,  and  state  of  Florida,  on  the  Jirst  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six,  in  the 
county  and  state  aforesaid,  did  then  and  there  unlawfully,  feloniously, 
fraudulently,  and  deceitfully  entice  (or  take  away) ,  (or  entice  and  take 
away)  one  Martha  Roe,  an  unmarried  woman  of  chaste  life  and 
conversation,  from  the  house  of  one  Richard  Roe,  father  of  her 
the  said  Martha  Roe,  said  house  being  situated  in  the  city  of  Talla- 
hassee, county  of  Leon  aforesaid,  and  state  of  Florida  [or  designate 
the  place  whence  taken  to  Jit  the  facts  of  the  case),  for  the  pur- 
pose of  prostitution  by  having  indiscriminate  illicit  carnal  inter- 
course with  persons,  men,  whose  names  to  the  jurors  aforesaid  are 
unknown,  in  a  certain  house  situated  in  the  city  of  Tallahassee 
aforesaid,  in  the  county  and  state  aforesaid,  occupied  and  kept  by 
one  William  fones,  then  and  there  being  a  house  of  ill-fame  (or 
of  assignation) ,  (or  to  any  other  place  of  si?nilar  character  resorted 
to  for  the  satne  purpose,  which  may  be  described  in  words  to  fit  the 
circumstances  of  the  particular  case),  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Florida. 

Daniel  Webster,  State's  Attorney. 


IN    INDIANA.- 


In  the  Posey  Circuit  Court  of  Indiana,  of  the 
February  Term,  A.  D.  \%96. 


Form  No.  198. 
State    of   Indiana 
against 
John  Doe. 

The  grand  jury  of  the  county  of  Posey,  upon  their  oath  do  pre- 
sent that  John  Doc,  on  the  first  day  of  January,  A.  D.  i896,  at 
the  county  of  Posey  aforesaid,  then  and  there  did  unlawfully  and 
feloniously  entice  (or  take  away),  (or  entice  and  take  away)  one 
Martha  Roe,  a  female  of  previous  chaste  character,*  from  a  house 
then  occupied  by  Richard  Roe,  her  father,  in  Mt.  Vernon,  in  the 
county  of  Posey  aforesaid,  to  a  house  then  occupied  by  William 
Jones,  a  house  of  ill-fame  in  Mt.  V^ernon,  in  the  county  of  Posey 
aforesaid,  then  and  there  for  the  purpose  of  prostitution, 2  that  is  to 


1.  I  Burn's  Anno.  Stat.,  §  2079. 

2.  Interpretation  of  the  Ptirase,  "  For 
tlie  Purpose  of  Prostitution." — In  charg- 
ing an  abduction  under  tlie  Indiana 
statutes,  neither  the  words  "  with  in- 
tent of  then  and  there  rendering  her  a 
prostitute,"  nor  the  words  "for  the 
purpose  of  having  illicit  sexual  inter- 


course with  her,"  nor  the  words  "  for 
the  purpose  of  unlawfully  and  felo- 
niously prostituting  her,  and  for  the 
purpose  of  having  carnal  intercourse 
with  her,"  can  be  said  to  be  equivalent 
to  the  phrase  "for  the  purpose  of  pros- 
titution" as  used  in  the  statutes. 
Nichols  V.  State,  127  Ind.  406;  Osborn 
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say,  for  the  purpose  of  causing  the  said  Martha  Roe  to  have  in- 
discriminate intercourse  with  certain  persons,  men,  whose  names 
are  to  the  grand  jury  unknown,  contrary  to  the  form  of  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Indiana. 

Daniel  Webster, 

Prosecuting  Attorney. 

OR 

Form  No.  199. 

(  Commencing  as  in  Form  No.  198,  and  continuing  down  to  *) 
from  a  house  known  as  the  Boarding  House  and  Dormitory  of  the 
Mt.  Vernon  Female  Seminary,  situated  in  Mt.  Vernon,  in  the 
county  of  Posey  aforesaid  (or  state  and  describe  any  other  place 
■which  in  fact  -xvas  the  place  from  ivhich  the  fefnale  was  taken  and 
enticed),  to  a  house  known  as  the  Sporting  Rest,  then  occupied  and 
kept  by  one  William  Jones,  a  house  of  notorious  character  and  bad 
repute,  in  Mt.  Ver?ion,  in  the  county  of  Posey  aforesaid  [or 
describe  any  other  place  of  similar  character  to  which  the  female 
■was  enticed  or  taken),  for  the  purpose  then  and  there  and 
thereafter  of  causing  the  said  Martha  Roe  to  be  guilty  of  pros- 
tituting herself  by  entering  into  indiscriminate  intercourse 
with  certain  persons,  men,  whose  names  are  to  the  grand  jury 
aforesaid  unknown,  contrary  to  [continuing  and  concluding  as  in 
Form  No.  198). 

V.  State,  52  Ind.  526;  Miller  t;.  State,  lowing  indictment  was  held  bad  for 

121  Ind.  294.  duplicity:    "The   grand   jury   of   the 

In  Osborn  v.  State,  52  Ind.  526,  the  county  of  Dallas,  in  the  name  and  by 

language  of  the  indictment  was  in  part  the   authority   of   the   state   of   Iowa, 

as  follows:  "The   grand   jurors,  etc.,  accuse   yolin  Doe  of  the  crime  of  in- 

charge  that,  etc.,  one  James  T.  Osborn  veigling  and  enticing  a  virtuous  female 

unlawfully    and     feloniously    enticed  to  a  house  of  ill-fame,  and  knowingly 

away  one  Alvaretus  Faurote,  a  female  aiding    and    abetting    in    concealing 

of   previously  chaste   character,  from  said  female  so  deluded  for  the  purpose 

said  county  of   Franklin,  in  the  state  of    prostitution    and    lewdness,    com- 

of  Indiana,  to  the  city  of  JefTersonville,  mitted  as  follows  :  The  said  yo/in  Doe, 

in  the  county  of  Clarke,  in  said  state  of  on   the  tenth  day  of  January,  in  the 

Indiana,    for   the   purpose   of   having  year  of  our  Lord  one  thousand  eight 

illicit    sexual    intercourse    with    her,  hundred  and  eighty-eight,  in  the  coun- 

etc."  ty  aforesaid,  said  yo/in  Doe,  on  the  said 

In  Miller  v.  State,  121  Ind.  294,   the  tenth  day  of  January,   1888,  at  the  city 

indictment  substantially  charged  that  of  Perry,  in  said  county  and  state,  one 

the  defendant,  etc.,  enticed  and  took  Re7ie  Roe,  a  virtuous  female  then  and 

away,  etc.,  a   certain   female   named,  there  being,  did   inveigle  and  entice 

sixteen  years  of  age,  of  previous  chaste  away  to  a  house  of  ill- fame,  for  the 

character,  to   a   certain  room   in   the  purpose  of  prostitution  and  lewdness ; 

house  of  an  individual  named,  which  and   on    said    tenth   day   of   January, 

was  kept  by  one  of  the  defendants,  for  1888,  said   yohn   Doe  did   knowingly 

the  purpose   of  unlawfully  and   felo-  aid  and  abet  in  concealing  said  Rene 

niously  prostituting  her,  etc.  Roe,  so  deluded  and  enticed  away  for 

Indictment  Bad  for  Duplicity.  —  In  the  purpose  of  prostitution  and  lewd- 
State  V.  Terrill,  76  Iowa  149,  the  fol-  ness,  contrary  to,"  etc. 
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IN  lOWA^ ENTICING  ONE  THERETOFORE  GUILTY  BACK   INTO  A  LIFE 

OF    SHAME. 

Form  No.  200. 
State  of  Iowa  ) 

against         \  District  Q,o\xxt  of  the  county  oi  Harrison. 

yohn  Doe.      ) 

The  grand  jury  of  the  county  of  Harrison.,  in  the  name  and  by 
the  authority  of  the  state  of  Iowa,  accuse  yohn  Doe  of  the  crime  of 
enticing  back  into  a  life  of  shame  a  woman  who  had  theretofore 
been  guilty  of  the  crime  of  prostitution,  committed  as  follows  : 
The  said  yohn  Doe,  on  ihcjirst  day  of  yanuary,  A.  D.  i896,  in  the 
county  aforesaid,  then  and  there  did  unlawfully  and  feloniously  en- 
tice back  into  a  life  of  shame  one  Afar t ha  Roe,  a  female  person,  who 
theretofore  [to  wit,  on  the  Jirst  day  of  yuly,  A.  D.  i8P^,  and  at 
divers  other  times  prior  to  the  said  first  day  of  yuly^  A.  D.  i85^]2 
had  been  guilty  of  the  crime  of  prostitution,  but  who,  the  said 
Martha  Roe,  then,  to  wit,  on  the  first  day  of  yanuary,  A.  D. 
i896,  was,  and  for  a  long  time  prior  to  said  first  day  of  January, 
A.  D.  i896,  had  been,  a  virtuous  woman,  leading  and  living  a  chaste 
life,  and  then,  to  wit,  on  the ^1^5/  day  of  yanuary,  A.  D.  \%96,  re- 
puted virtuous  and  chaste,  to  a  house  occupied  and  kept  by  one 
Caroline  Carter,  a  house  of  ill-fame,  in  Logan,  in  the  county  of 
Harrison  aforesaid,  for  the  purpose  then  and  there  and  thereafter 
of  prostitution  (or  lewdness) ,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Iowa.  Daniel    Webster,  District  Attorney. 

IN    MICHIGAN. 3 

Form  No.  201. 

State  of  Michigan.  In  the  Circuit  Court  for  the  county  of  Mont- 
cahn,  of  the  February  Term,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-six. 

Montcalm  county,  ss.  The  grand  jurors  for  the  people  of  the 
state  of  Michigan,  inquiring  in  and  for  the  body  of  said  county,  upon 

their  oaths  do  present  that  yohn  Doe,  late  of  the  township  of , 

in  the  county  aforesaid,  on  the,  first  day  of  yanuary,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-six,  with  force 
and  arms,  at  the  township  aforesaid,  in  the  county  of  Montcalm 
aforesaid,  did  then  and  there  unlawfully  and  feloniously,  *  by  words, 
promises,  and  representations  [here  may  be  set  out  in  full  such 
words,  promises,  and  representations) ,  (or  in  any  other  manner  as 
may  be  set  out  to  fit  the  circumstances  of  the  ra^^'),  induce  one  Martha 
Roe,  a  female,  then  under  the  age  of  seventeen  years,  to  wit,  of  the 
age  of  sixteen  years,  to  enter  a  certain  house  in  the  said  township 

of ,  in  the  county  of  Montcalm  aforesaid,  such  house  then  and 

there  being  a  house  of  ill-fame  resorted  to  for  the  purpose  of  pros- 

1.  Rev.  Code  1890,  §  4016.  make   the   indictment   more   specific. 

2.  The  words  used  in  [  ]  are  3.  How.  Anno.  Stat.  (Supp.),  § 
not   necessary   but    may   be   used    to     9314.^. 
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titution  (or  lewdness),  then  and  there  kept  and  occupied  by  one 
William  yoncs,  for  the  purpose  then  and  there  of  inducing  and 
causing  the  said  Martha  Roe  to  become  a  prostitute,  by  then  and 
there  and  thereafter  having  indiscriminate,  illicit,  carnal  intercourse 
with  certain  men  in  the  said  house  of  ill-fame  resorted  to  for  the  pur- 
pose of  prostitution  (or  letudfiess)  as  aforesaid,  and  elsewhere, 
against  the  form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  of  the  people  of  the  state  of  Michigan  and 
their  dignity.  Dartiel  Webster^  Prosecuting  Attorney. 


Form  No.  202. 

(^Commencing  as  in  Form  No.  201,  and  continuing  doiun  to  *)  by 
force  [or  fraud) ,  (or  deceit) ,  (or  force,  fraud,  and  deceit),  (or  in 
any  like  manner  to  be  stated  in  words  toft  the  particular  case),  pro- 
cure one  Martha  Roe,  a  female,  to  a  certain  house  in  the  said  town- 
ship of ,  in  the  county  of  Montcalm  aforesaid,  such  house  then 

and  there  being  a  house  of  ill-fame  resorted  to  for  the  purpose  of 
prostitution  (or  lewdness),  then  and  there  kept  and  occupied  by  one 
William  Jones,  for  the  purpose  of  prostitution  (or  of  causing  her 
the  said  Martha  Roe  to  become  a  prostitute) ,  by  then  and  there  and 
thereafter  having  indiscriminate,  illicit,  carnal  intercourse  with  cer- 
tain men  in  the  said  house  of  ill-fame  resorted  to  for  the  purpose 
of  prostitution  (or  lewdness)  as  aforesaid,  and  elsewhere,  against 
the  (continuing  and  concluding  as  in  Form  No.  201). 


Form  No.  203. 

(  Commencing  as  in  Form  No.  201,  and  continuing  down  to  *) 
take  to  (or  convey  to) ,  (or  take  and  convey  to) ,  (or  detain  in),  (or  take 
and  convey  to,  and  detain  in)  a  certain  house  in  the  said  township 

of  ,    in  the  county  of  Montcalm   aforesaid,    said   house   then 

and  there  being  a  house  of  prostitution  (or  a  house  of  ill  fame) ,  (or 
a  bawdy-house),  (or  a  house  of  assignation),  (or  state  and  describe 
any  other  house  or  place  used  by  and  resorted  to  by  prostitutes  or 
disorderly  persons),  one  Martha  Roe,  a  female,  then  under  the  age 
of  seventeen  years,  to  wit,  of  the  age  of  sixteen  years,  for  the  pur- 
pose of  prostitution  (or  lewdness),  (or  any  other  purpose  whatever 
which  may  be  stated  in  xvords  to  ft  the  circumstances  of  the  case) , 
against  the  (continuing  and  concluding  as  in  Form  No.  201). 

IN    MISSOURI.! 

Form  No.  204. 

(  Commencing  as  in  Form  No.  153,  and  continuing  dowjt  to  *) 
then  and  there,  by  fraudulent  representations  (or  artifice),  (or  de- 

1.  Rev.  Stat.  1889,  §  3485. 
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ception),  to  wit,  by  fraudulently  and  feloniously  saying,  represent- 
ing, and  pretending  to  one  Martha  Roe,  a  female  person  of  previous 
chaste  character,  that  he  the  said  yokn  Doe  could  and  would  take 
her  the  said  Martha  Roe  to  a  place  where  she  the  said  Martha  Roe 
could  find  and  procure  lucrative,  honest,  and  virtuous  employinent 
as  a  governess  for  young  children,  within  the  family  of,  and  in  the 
house  of,  a  certain  respectable  person,  to  wit,  one  William  yones, 
in  the  city  of  Lamar,  county  of  Barton  aforesaid,  the  said  Martha 
Roe,  then  and  there  believing  such  false  and  fraudulent  representa- 
tions, and  trusting  in  and  relying  upon  such  false  and  fraudulent 
representations,  fraudulently  and  falsely  said,  represented,  and  pre- 
tended to  her  as  aforesaid,  as  being  true,  did  then  and  there  and 
thereby,  by  means  of  said  false  and  fraudulent  representations,  so, 
represented,  and  pretended  to  the  said  Martha  Roe  as  aforesaid,  un- 
lawfully and  feloniously  decoy  (or  entice),  (or  take  away),  (or 
decoy,  entice,  and  take  away),  from  the  house  of  Richard  Roe,  the 
father  of  her  the  said  Martha  Roe,  in  Golden  City,  in  the  county  of 
Barton  aforesaid,  to  a  certain  house  of  ill-fame  (or  brothel),  {or 
elsewhere,  stating-  and  describing  a  place  of  similar  character  to 
which  the  wot?zan  may  have  been  taken),  to  wit,  a  house  on  Pacijic 
street,  in  the  city  of  Lamar,  and  county  of  Barton  aforesaid,  kept 
by  oite  Mary  fones,  for  the  purpose  of  rendering  the  said  Martha 
Roe  a  prostitute,  by  causing  her  to  have  promiscuous  and  indiscrim- 
inate carnal  intercourse  with  persons  of  the  opposite  sex,  against 
{continuing  and  cottcluding  as  in  Borm  No.  153). 

IN  NEBRASKA^ DECOYING  A  FEMALE  UNDER  EIGHTEEN  YEARS, 

AND  INDUCING  HER  TO  CARNALLY  KNOW  A  MAN. 

Form  No.  205. 
State  of  Nebraska,  ) 
County  of   Colfax.  \ 

^f  f      f  "NT  h      L-    1  '^^   ^^^   February  Term,    A.    D.    i?>96,  of  the 
.  I      /?/j>/r/c/ Court  of  the /''oe^r/// Judicial  District 

c<r  r        j^  (     of  the  state  of  Nebraska,  within  and  for  the 

John    Doe.  ^       c  r^  ir 

■^  )       county  01   Colfax. 

At  the  February  term  of  the  District  Court  of  the  Fourth  Judicial 
District  of  the  state  of  Nebraska,  within  and  for  the  county  of 
Colfax,  in  said  state,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-six,  the  grand  jurors,  chosen,  selected,  and 
sworn,  in  and  for  the  county  of  Colfax,  in  the  name  and  by  the  au- 
thority of  the  state  of  Nebraska,  upon  their  oaths  present  that  John 
Doe,  late  of  the  county  aforesaid,  on  XS\Q.frst  day  of  fanuary,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six,  in 
the  county  of  Colfax  aforesaid,  and  state  of  Nebraska,  did  then  and 
there  unlawfully  and  feloniously  decoy  (or  induce),  (or  entice)., 
(or  decoy,  induce,  and  entice)  one  Martha  Roe,  a  female  person 
under  the  age  of  eighteen  years,  to  wit,  of  the  age  of  sixteen  years, 

1.  Consol.  Stat.  1893,  §  5^3- 
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from  a  certain  female  seminary,  to  wit,  Mrs.  Smith' s  School  for 
Girls.,  in  Schuyler.,  in  the  county  of  Colfax  aforesaid,  from  and 
out  of  the  possession  of,  and  without  the  consent  of,  one  Mary 
Smith.,  a  person  then  having  the  legal  care,  charge,  and  custody  of 
her  the  said  Martha  Roe,  to  a  certain  dance  hall,  known  as  yohn- 
son''s  Place,  a  place  of  ill-repute,  on  K  street,  between  First  and 
Second  avenues,  in  Schuyler  aforesaid,  in  the  county  of  Colfax 
aforesaid,  and  afterwards,  to  wit,  on  the  first  day  of  fanuary,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six, 
in  the  county  of  Colfax  aforesaid,  the  said  fohn  Doe  did  then  and 
there  unlawfully  and  feloniously  cause  and  compel  the  said  Martha 
Roe,  so  decoyed  (or  induced^,  (or  enticed^,  (or  decoyed,  induced, 
and  enticed^  as  aforesaid,  then  and  there,  against  her  will,  to  have 
illicit  carnal  intercourse  with  one  Samuel  Short,  a  person  then  and 
there  being  a  person  other  than  him,  the  said  John  Doe,  who  so 
decoyed  (or  induced^,  (or  enticed^,  (or  decoyed,  induced,  and  en- 
ticed) the  said  Martha  Roe  as  aforesaid  (or  add  a7id  with  divers  other 
■persons  of  the  opposite  sex,  whose  names  are  to  the  grand  jurors 
unknown),  contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Nebraska.  Daniel  Webster,  County  Attorney. 

IN    ENGLAND. 1 

Form  No.  206. 

(Saund.  Prec.  Indict.  (2d  ed.),  p.  32.) 

{Commencing  as  in  Form  No.i?>?>,and  continuitig  down  to  *) 
unlawfully  did  attempt  to  procure  one-  fane  Roe,  a  woman  (or  a 
girl),  to  leave  her  usual  place  of  abode  in  the  United  Kingdom,  to 

wit,   at  ,    in  the  county  of   Somerset  aforesaid,   such    place 

not  being  a  brothel,  with  intent  that  she  should,  for  the  purpose  of 
prostitution,  become  an  inmate  of  a  brothel  (continuing  and  con- 
cluding as  in  Form  No.  188). 

c.  Aiding  and  Assisting  in  Such  Taking.  2 
Form  No.  207. 

(  Commencing,  and  chargitig  the  offense  against  the  principal 
as  in  the  proper  form  of  the  foregoing  forms, omitting  the  signature 
of  the  prosecuting  attorney,  and  continuing  thus:)  And  Solomon 
Smith  is  accused  by  the  grand  jury,  of  the  county  of  Cascade  afore- 
said, state  of  Mofitana,  by  this  indictment,  of  a  felony,  to  wit,  the 
aiding  and  assisting  of  the  said  John  Doe  in  the  inveiglement  (or 
enticement) ,  (or  inveiglement  and  enticement)  of  an  unmarried  fe- 
male of  previous  chaste  character,  under  the  age  of  eighteen  years, 

1.  Crini.  Law  Amend.  Act  48  and  who  aid,  or  abet,  in  the  commission 
49  Vict.,  c.  69.  of  criminal  oiTenses,  consult  title  Ac- 

2.  For  indictments  against  persons     cessories,  Aiders,  and  Abettors. 
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into  a  house  of  ill-fame  (or  of  assignation^.,  for  the  purpose  of  pros- 
titution (or  to  have  illicit  carnal  co7inection  with  a  fnan) ,  committed 
as  follows  :  The  said  Solofnon  Smith,  on  the  first  day  of  January., 
A.  D.  i8.96,  in  the  county  of  Cascade  aforesaid,  then  and  there  was 
unlawfully  and  feloniously  present  at  the  commission  of  said  felony 
committed  by  the  said  John  Doe,  in  the  form  and  manner  as  afore- 
said, and  then  and  there  unlawfully  and  feloniously  did  aid  (or 
assist),  (or  aid  and  assist)  him  the  said  John  Doe,  the  felony 
aforesaid  to  do  and  commit  in  the  forin  and  manner  as  aforesaid, 
contrary  to  {co?tcluding'  as  in  the  indicttne?it  against  principal). 

8.  Taking"  Girl  from  Her  Lawful  Custodians. 

IN    KENTUCKY.! 

Form  No.  208, 

(  Commencing  as  in  Form  No.  165,  and  continuing  doxvn  to  *) 
unlawfully  taking,  without  her  consent,  an  unmarried  girl  under 
the  age  of  fourteen  years,  out  of  the  possession  of  her  father  (or 
mother),  [or  other  person  having  the  la'ivful  custody  and  charge  of 
her),  against  the  will  and  consent  of  such  person,  committed  as 
follows,  viz.  :  The  said  John  Doe,  a  person  above  the  age  of  four- 
teen years,  on  the  first  day  of  January,  A.  D.  i8P5,  in  the  county 
aforesaid,  then  and  there  did  unlawfully  and  feloniously  take,  with- 
out her  consent,  one  Martha  Roe,  an  unmarried  girl,  under  the  age 
of  fourteen  years,  to  wit,  of  the  age  of  twelve  years,  out  of  the  pos- 
session of  one  Richard  (or  An??)  Roe,  the  father  (or  mother),  (or 
a  person  having  the  lawful  custody  and  charge  of  her  the  said  Martha 
Roe),  against  the  will  and  consent  of  him  (or  her)  the  said  Richard 
(or  Ann)  Roe,  against  the  [continuing  arid  concluding  as  in  Fortn 
No. 165). 

IN   NORTH   CAROLINA. 2 

Form  No.  209. 

(Precedent  in  State  -'.  George,  93  N.  Car.  568.) 

North  Carolina,  ^   c   ^      •      r-       ^     z:'  l  -r  Qnn 

Hr  L     c        f  •  Superior  Uourt,  r'ebruary  lerm,  ib9o. 

The  jurors   for  the  state  upon  their  oath    present    that    on    the 

1.  Barb.  &  C.  Ky.  Stat.  1894,  §  1157.     that  the  defendant  "wilfully,  unlaw- 

2.  I  Code  of  N.  Car.,  §  973.  fully,  and  feloniously  did   entice  and 
North  Carolina. — An  indictment  for     procure  ^fwr  7?o<?,  a  female,  under  the 

abduction,   under  §  973  of  the  Code,  age  of  fifteen  years,  theretofore  reputed 

need  not  state  the  means  by  which  the  to  be  a  virtuous  female,  to  leave  the 

abduction  was  accomplished,  nor  that  house   of   her   parents   and    resort   to 

it  was   done  without  the   consent    or  places  and  houses  for  the  purpose  of 

against  the  will  of  the  father,  nor  that  prostitution,    against,    etc.,"    without 

the  defendant  was  a  nearer  relation  to  any  averment  as  to  who  her  parents 

the  child   than  the  person  from  whose  were,   or   that  the  same  was  against 

custody  it  was  taken.   State  t'.  George,  the    will    and    consent    of    such    par- 

93  N.  Car.  567.  ents,   is  bad  and    should   be  quashed. 

Tennessee. — An  indictment  under  the  Jones     v.     State,     16    Lea     ( Tenn.  ) 

Tennessee  Code,  §  5370,  which  charged  466. 
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tuoenty -third  day  of  January,  A.  D.  i854,  in  the  county  of  Wake, 
one  Irene  Pearson,  then  and  there  being  the  child  of  one  H.  I. 
Pearson,  was  residing  with  her  said  father  H.  I.  Pearson,  and  that 
then  and  there,  while  the  said  Irene  Pearson  was  so  residing  with 
her  said  father,  yohti  George,  alias  yohn  Green,  late  of  said  county, 
wilfully  and  unlawfully  did  abduct  the  said  Irene  Pearson  from, 
and  induce  her  the  said  Irene  Pearson  to  leave,  her  father  aforesaid, 
the  said  H.  I.  Pearson,  she  the  said  Irene  Pearson  then  and  there 
being  under  the  age  of  fourteen  years,  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state. 

Daniel  Webster.,  Solicitor. 

IN    OHIO ABDUCTING    INMATE    OF  GIRLS'    INDUSTRIAL  HOME.l 

Form  No.  210. 

c  f  nVi*         )  •'^^   ^^^   Court    of    Comtnon  Pleas   of   Allen 

,„^  ^        ,     '     >  ss.  County,  Ohio,  for  the  Term  of  February, 

^]//^«  County.      (  A    D    iV 


The  jurors  of  the  grand  jury  of  the  state  of  Ohio,  within  and  for 
the  body  of  the  county  of  Allen,  impaneled,  sworn,  and  charged 
to  inquire  of  the  crimes  and  offenses  committed  within  said  county 
of  Allen,  in  the  name  and  by  the  authority  of  the  state  of  Ohio, 
on  their  oaths  do  find  and  present  that  yohn  Doe,  late  of  said 
county,  on  the  first  day  of  yanuary,  in  the  year  of  our  Lord  one 
thousand  eight   hundred  and   ninety-six,  with   force  and   arms,  at 

township,    in    said   county   of   Allen,    and  state   of    Ohio,* 

did  unlawfully  and  feloniously  abduct  one  Alartha  Roe,  a  girl  then 
an  inmate  of  the  Girls''  Industrial  Home,  an  institution  then  and 
there  situated  and  maintained  for  the  instruction,  employment,  and 
reformation  of  evil-disposed,  incorrigible,  and  vicious  girls,  contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Ohio, 

Daniel  Webster, 

Prosecuting  Attorney. 

ANOTHER  FORM  FOR  THE  SAME. 

Form  No.  211. 

(  Commencing'  as  in  Form  A^o.  210,  and  continuing  down  to  *) 
did  then  and  there  unlawfully  persuade  and  induce  (or  attempt  to 
induce  )  one  Martha  Roc,  a  girl  who  then  was  an  inmate  of  the 
Girls''  Industrial  Home,  an  institution  then  and  there  situated  and 
maintained  for  the  instruction,  employment,  and  reformation  of 
evil-disposed,  incorrigible,  and  vicious  girls,  then  and  there  to  es- 
cape from  said  Girls'  Industrial  Home  [continuing  and  concluding 
as  in  Form  No.  210). 

1.  Ohio  Rev.  Stat.,  §  6826. 
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IN    SOUTH    CAROLINA.! 

Form  No.  212. 

State  of  South  Carolina, 
Fairjicld  County.^ 

At  the  court  of  General  Sessions  begun  to  be  holden  in  and  for  the 
county  of  Fairfield.^  in  the  state  of  South  Carolina,  at  Fairfield. 
Courthouse.,  in  the  county  and  state  aforesaid,  on  the  first  Mon- 
day in  February,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-six.,  the  jurors  of  and  for  the  county  aforesaid,  in 
the  state  aforesaid,  that  is  to  say,  upon  their  oaths  present  that 
John  Doe.,  late  of  the  district  of  Fairfield.,  farmer,  a  male  person 
above  the  age  of  fourteen  years,  on  the  first  day  of  yanuary  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six,  at 
Fairfield  Courthouse  in  the  district  and  state  aforesaid,  with  force 
and  arms*  did  then  and  there  unlawfully  and  feloniously  take  (or 
convey^,  (or  take  and  convey) .  (or  cause  to  be  taken  and  conveyed) 
one  Martha  Roe,  a  maid  (or  ivofnan-child) ,  then  unmarried,  and 
then  being  within  the  age  of  sixteen  years,  to  wit,  of  the  age  of 
fourteen  years  and  ten  months,  out  of  [or from)  the  possession  and 
against  the  will  of  one  Richard  (or  Ann)  Roe,  the  father  (or 
mother).,  (or  a  person  then  having  the  lawful  order,  keeping, 
education.,  and  governance  of  her  the  said  Martha  Roe),  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  South 
Carolina, 

Daniel  Webster,'  Solicitor. 

ANOTHER  FORM  FOR  THE  SAME. 

Form  No.  213. 

(  Commencing  as  in  Form  No.  212,  and  continuing  down  to*)  did 
then  and  there  unlawfully  and  feloniously  take  away  (or  cause  to 
be  takc7i  away)  one  Martha  Roe,  a  maid  (or  woman-child) ,  then 
unmarried,  and  then  being  within  the  age  of  sixteen  years,  to  wit, 
of  the  age  oi fifteen  years  and  ten  months,  out  of  (^or  from)  the  pos- 
session and  against  the  \vill  of  one  Richard  (or  A  fin)  Roe,  the 
father  (or  mother),  (or  a  person  then  having  the  lawful  order, 
keeping,  education,  or  governance  of  her  the  said  Martha  Roe),  and 
did  thereafter,  to  wit,  on  the  first  day  of  j^anuary,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ni?iety-six,  at  Fairfield 
Courthouse,  in  the  district  and  state  aforesaid,  with  force  and 
arms,  deflower  the  said  Martha  Roe,  a  maid  {^or  woman-child) ,  then 
unmarried,  then  being  within  the  age  of  sixteen  years,  to  wit,  of  the 
age  oi  fifteen  years  and  ten  months  as  aforesaid,  against  {^continuing 
and  concluding  as  iii  Form  No.  212). 

1.  Gen.  Stat.  1882,  §  2585. 
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IN    VIRGINIA, 


Form  No.  214. 


(  Commencing  as  in  Form  No.  158,  and  continuing'  down  to  *) 
within  the  jurisdiction  of  this  court,  with  force  and  arms  did  unlaw- 
fully take  and  convey  away  from,  and  out  of  the  possession  of,  one 
Richard  Roe,  and  against  the  will  of  the  &?L\d  Richard  Roe,  Rene  Roe, 
a  womanrchild,  unmarried,  she  being  within  the  age  of  sixteen  years, 
to  wit,  of  the  age  of  fourteen  years,  the  said  Rene  Roe  being  the 
daughter  of  the  said  Richard  Roe,  to  the  evil  and  pernicious  exam- 
ple of  all  others  in  like  case  offending  against  {^continuing  and 
concluding  as  in  Form  No.  158). 

IN    ENGLAND ABDUCTION    OF    GIRL    UNDER    SIXTEEN  YEARS. * 

Form  No.  215. 

(  Commencing  as  in  Form  N'o.  188,  and  continuing  down  to*)  un- 
lawfully did  take  and  cause  to  be  taken  one  Rene  Roe  out  of  the  pos- 


1.  Va.  Code  1887,  §  3678. 

2.  Saund.  Prec.  Ind.  (2d  ed.)  30;  i 
Archb.  Cr.  Pr.  PI.  (8th  ed.)  990;  24 
and  25  Vict.,  c.  100,  §  55;  under  this 
statute,  in  Reg.  -•.  Hibbert,  L.  R.  i  C. 
C.  184,  the  prisoner  was  convicted  for 
having  "  unlawfully  taken  Elizabeth 
Ann  Oldham,  an  unmarried  girl  un- 
der the  age  of  sixteen  years,  out  of  the 
possession  and  against  the  will  of  her 
father." 

Under  9  Geo.  IV.,  c.  31,  §  20. — In  Reg. 
V.  Meadows,  i  C.  &  K.  399,  47  E.  C.  L. 
399,  the  indictment  was  as  follows: 

1.  "The  jurors,  etc.,  present  that 
Mary  Ann  Meadows,  late  of  the  parish 
of  Wolverhampton,  in  the  county 
of  Stafford,  single  woman,  on,  etc., 
with  force  and  arms,  at,  etc.,  unlaw- 
fully did  take  and  cause  to  be  taken 
one  Caroline  Allen  out  of  the  po.sses- 
sion  and  against  the  will  of  Richard 
Westwood,  her  father-in-law,  she  the 
said  Caroline  Allen  then  and  there 
being  an  unmarried  girl  imder  the 
age  of  sixteen  years,  to  wit,  of  the  age 
of  thirteen  years,  against  the  form  of 
the  statute  in  such  case  made  and 
provided,  and  against  the  peace,  etc." 

2.  (  The  second  count  like  the  first, 
except  substituthiff  the  ivords:)  "out 
of  the  possession  of  and  against  the 
will  of  the  said  Richard  Westwood, 
the  said  Richard  Westwood  then  and 
there  having  the  lawful  care  and 
charge  of  the  said  Caroline  Allen." 

3.  (  The  third  count  like  the  first, 
except  substituting  the  words:)  "Ann 


Westwood,  her  mother,"  instead  of 
"  Richard  Westwood,  her  father-in- 
law." 

4.  {The  fourth  count  like  the  first, 
but  substituting  the  words:)  "  out  of 
the  possession  and  against  the  will  of 
Sarah  Ann  Tombs,  she  the  said  Sarah 
Ann  Tombs  then  and  there  having 
the  lawful  care  and  charge  of  the  said 
Caroline  Allen.  " 

5.  (  The  fifth  count  like  the  first, 
except  substituting  the  -words:)  "the 
said  Ann  Westwood,  her  mother,  and 
the  said  Richard  Westwood,  her  father- 
in-law." 

6.  ( The  sixth  count  exactly  like  the 
fifth,  but  stating  that)  "  RichardWes- 
wood  had  the  lawful  charge  and  care 
of  Caroline  Allen." 

7.  (  The  seventh  count  was  for  taking 
Caroline  Allen)  "out  of  the  custody 
and  against  the  will  of  Richard  West- 
wood,  Ann  Westwood,  and  Sarah  Ann 
Tombs,  they,  the  said  Richard  West- 
wood,  Ann  Westwood,  and  Sarah  Ann 
Tombs,  then  and  there  having  the 
lawful  care  and  charge  of  the  said 
Caroline  Allen.  " 

In  Reg.  V.  Robins,  i  C.  &  K.  456, 
47  E.  C.  L.  456,  the  indictment  charged 
substantially  that  on  the  seventh  day 
of  May,  1841,  at  West  Woodhay,  the 
defendant  "unlawfully  did  take  and 
cause  to  be  taken,  one  Jane  Willavize, 
out  of  the  possession  and  against  the 
will  of  William  Willavize,  her  father, 
she  the  said  Jane  Willavize  then  and 
there  being  an  unmarried  girl  under 
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session  and  against  the  will  of  her  father  (or  mother^.,  (or  of  one 
Sarah  Roe.,  then  and  there  having  the  la-wful  care  and  charge  of 
her  the  said  Rene  Roe),  she  the  said  Rene  Roe  then  being  an  un- 
married girl  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of 
fourteen  years,  against  the  form  {^continuing  and  concluding  as  in 
Form  No.  188). 

9.  Taking"  Girl  for  Purpose  of  Prostitution,  etc.,  without  the 
Consent  of  Her  Parents  or  Lawful  Custodian.^ 

GENERALLY SHORT  FORM. 

Form  No.  216. 


Circuit  Court   for   the  county  of  Linn.,  state  of 
Oregon. 


State  of   Oregon 

against 

fohn  Doe. 

fohn  Doe  is  accused  by  the  grand  jury  of  the  county  of  Linn,  in 
this  indictment,  of  the  crime  of  taking  away  a  female  under  the  age 


the  age  of  sixteen  years,  to  wit,  of  the 
age  of  fifteen  years,  against  the  form 
of  the  statute,  etc." 

In  Reg.  V.  Hopkins,  i  C.  &  M.  254, 
41  E.  C.  L.  143,  defendant  was  con- 
victed on  an  indictment  charging  in 
substance  that  the  defendant,  on  the 
sixth  day  of  December,  in  the  fifth 
year,  etc.,  with  force  and  arms,  etc., 
unlawfully  did  take  and  cause  to  be 
taken  one  Mary  Ann  Howell,  an  un- 
married girl  under  the  age  of  sixteen 
years,  to  wit,  of  the  age  of  ten  years, 
out  of  the  possession  and  against  the 
will  of  William  Howell,  her  father, 
(he  the  said  William  Howell  then 
and  there  having  the  lawful  care  and 
charge  of  her  the  said  Mary  Ann 
Howell),  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace,  etc. 

Defendant's  Knowledge  of  tbe  Girl's 
Age.  —  Scienter  on  the  part  of  the 
prisoner,  of  the  age  of  the  girl,  is  not 
necessary,  and  need  not  be  alleged  in 
the  indictment.  Reg.  -•.  Robins,  i  C. 
&  K.  456,  47  E.  C.  L.  456;  Reg.  v. 
Mycock,  12  Cox  C.  C.  28,  2  Moak  177. 

1.  Alabama. — In  Haygood  v.  State,  98 
Ala.  61,  the  indictment  charged  "  that 
Mary  Haygood  did  unlawfully  take 
one  Minna  Jones,  a  girl  under  the  age 
of  fourteen  years,  from  her  mother,  for 
the  purpose  of  prostitution." 

California. — In  Ex  parte  Estrado,  88 
Cal.  316,  a  conviction  was  sustained 
under  an  indictment  for  this  crime  al- 
leged to  have  been  committed  as  fol- 
lows: "  Said  Cora  Estrado  did,  in  the 


city  and  county  of  San  Francisco,  on 
the  25th  day  of  February,  1891,  wil- 
fully, unlawfully,  and  feloniously  take 
away  a  certain  female  under  the  age 
of  eighteen  years  (naming  her),  of  the 
age  of  seventeen  years,  from  her 
father,  for  the  purpose  of  prostitu- 
tion," etc. 

An  information  charging  that  the 
defendant,  on  the  12th  day  of  June, 
1889,  "  did  wilfully,  unlawfully,  and 
feloniously  take  away  one  Rosa  Keep, 
tnen  and  there  being  an  unmarried  fe- 
male under  the  age  of  eighteen  years, 
to  wit,  of  the  age  of  fourteen  years, 
from  and  out  of  the  custody  of  Maria 
Keep,  her  mother,  without  the  con- 
sent and  against  the  will  of  her  .said 
mother,  for  the  purpose  of  prostitu- 
tion," etc.,  was  approved  in  People  v. 
Fowler,  88  Cal.  136. 

Kansas. — An  information  otherwise 
good  is  not  vitiated  by  the  words  "  for 
the  purpose  of  having  sexual  inter- 
course with  him  the  said  Edgar  Over- 
street."  State  V.  Overstreet,  43  Kan. 
299.  In  this  case  the  information 
charged  that  "one  Edgar  Overstreet 
did  then  and  there  feloniously  one 
Artie  Toms,  a  female  under  the  age 
of  eighteen  years,  to  wit,  of  the  age 
of  sixteen  years,  take  away  from  A.  R. 
Toms  her  father,  and  M.  E.  Toms 
her  mother,  they,  the  said  A.  R.  Toms 
and  M.  E.  Toms,  then  and  there  having 
legal  charge  of  the  said  Artie  Toms, 
without  the  con.sent  and  against  the 
will  of  the  said  A.  R.  Toms  and  M.  E. 
Toms,  for  the  purpose  of  concubinage 
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of  eighteen  years,  from  her  father  (or  mother),  (or  guardian) ,  {or 
a  person  having  the  legal  charge  of  her  person),  for  the  purpose  of 
marriage  (or  concubinage),  {ox  prostitution) ,  committed  as  follows  : 
The  said  John  Doe,  on  the  first  day  of  January,  A.  D,  \^96,  in 
the  county  aforesaid;*  unlawfully  and  feloniously  did  take  away 
one  Martha  Roc,  a  female  under  the  age  of  eighteen  years,  to  wit, 
of  the  age  oi fifteen  years,  from  Richard  (or  Ann)  Roe,  her  father 
(or  her  mother),  (or  her  guardian),  (or  a  person  then  and  there 
having  the  legal  charge  of  the  person  of  her  the  said  Martha  Roe) , 
then  and  there  without  the  consent  of  the  said  Richard  (or  Ann) 
Roe.\  for  the  purpose  of  marriage  (or  concubi?iage),  {or  prostitu- 
tion), contrary  to  the  form,  force,  and  eftect  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Oregon. 

Dated  at  Albany,  in  the  county  of  Linn  aforesaid,  on  the  third 
day  of  February,  A.  D.  \%96. 

Daniel  Webster,   District  Attorney. 

LONG  FORM. 

Form  No.  217. 

(  Commencing  as  in  Form  No.  216,  and  continuing  down  to  *) 
with  force  and  arms  did  then  and  there  unlawfully  and  feloniously, 
in  and  upon  one  Martha  Roe,  a  female  under  the  age  of  eighteen 
years,  to  wit,  of  the  age  of  fifteen  years,  make  an  assault,  and  did 
then  and  there  with  force  and  arms  violently,  unlawfully,  and  felo- 
niously, take  away  the  said  Martha  Roe  from  one  Richard  (or  Ann) 
Roe,  the  father  (or  mother),  (or  guardian) ,  (or  persoti  then  and 
there  having  the  legal  charge  of  the  person)  of  her  the  said  Martha 
Roe,  then  and  there  being,  without  the  consent  of  him  (or  her)  the 
said  Richard  (or  Ann)  Roe,  then  and  there, |  for  the  purpose  of 
marrying  her  the  said  Martha  Roe  {  or  for  the  purpose  of  reducing 
her  the  said  Martha  Roe  to  a  state  of  conctibinage  with  him  the  said 
fohn  Doe),  {ox  for  the  purpose  of  causing  her  the  said  Martha  Roe 
to  marry  one  Samuel  Short  (or  one,  a  male  person,  whose  name  to  the 
grand  Jury  aforesaid  is  unknown)  ),  {ox  for  the  purpose  of  reducing 
her  the  said  Martha  Roe  to  a  state  of  concubinage  with  ofie  Satnuel 
Short  (or  one,  a  male  person,  whose  name  is  to  the  grand  jury  afore- 
said unknown)  ),  {ox  for  the  purpose  of  rendering  her  the  said 
Martha  Roe  a  prostitute,  by  inducing  and  causing  her   the  said 

(by  having    sexual    intercourse   with  of   McLeod,  did  wilfully,  unlawfully, 

him  the  said  Edgar  Overstreet)."  and    feloniously    take    a   certain    un- 

Minnesota. — It  is  proper  to  state  in  married  female,  named  Emma  Urbach, 

an    indictment    for    abduction   under  out    of    the    possession   of   Henrietta 

Minnesota  Penal  Code,  fj  240,  subd.  i,  Urbach,  her  mother  and  guardian,  for 

from   whose  custody  the  female   was  the  purpose  of  sexual  intercourse,  she 

taken,  though   it  need  not  be  alleged  the  said   Emma    Urbach    being   then 

that  the  taking  was  without  the  con-  and  there  an  unmarried  girl  under  the 

sent  of  the  parent.     Thus   an  indict-  age  of  sixteen  years,  to  wit,  of  the  age 

ment  which  charged  that  "  defendant,  of   fifteen   years,   etc.,"  was  approved 

at  the  village  of  Glencoe,  in  the  county  in  State  v.  Jamison,  38  Minn.  21. 
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Martha  Roe  to  have  promiscuous  and  indiscriminate.,  illicit.,  carnal 
intercourse  with  persons  of  the  opposite  sex^ ,  {or  for  the  purpose  of 
prostitution  by  causing  her  the  said  Martha  Roe  to  have  illicit  sex- 
ual intercourse  with  him  the  said  John  Doe  (or  with  one  Samuel 
Short),  (or  with  a  person  (or  persons),  whose  name  (or  names)  is 
(or  are)  to  the gra7id  jury  aforesaid  unknoivn)  ),  {continuing  and 
concluding  as  in  Form.  No.  216). 

IN    MISSOURI. 1 
Form  No.  218. 

(Precedent  in  State  v.  Johnson,  115  Mo.  48o.)2 

(  Commencing  as  in  Form  No.  153,  and  continuing  down  to  *) 
did  then  and  there  being,  one  Rosa  Price,  a  female  under  the  age 
of  eighteen  years;  to  wit,  seventeen  years,  unlawfully  and  felo- 
niously take  from  one  Lewis  Price,  her  father,  he  the  said  Lewis 
Price  then  and  there  having  in  the  legal  charge  of  the  person  of  the 
said  Rosa  Price,  without  the  consent  and  against  the  will  of  the 
said  Lewis  Price,  for  the  purpose  of  concubinage  by  having  illicit 
sexual  intercourse  with  him  the  said  William  fohnson,  against  the 
peace  {continuing  and  concluding  as  in  Form  No.  153). 

IN    NEW    YORK. 3 

Form  No.  219. 
Supreme  Court, 
County  of  Suffolk. 
The  People  of  the  State  of  New  York  ) 
against  V 

John  Doe.  ) 

The  grand  jury  of  the  county  of  Suffolk  aforesaid,  by  this -indict- 
ment  accuse    John  Doe  of  the   crime   of  abduction,  committed  as 

1.  Rev.  Stat.  1889,  ^  3484.  binage,  by  having  illicit  sexual   inter- 

2.  This  indictment  was  approved  in  course  with  him  the  said  L.  A.  G., 
State  V.  Johnson,  115  Mo.  480,  but  and  with  him  the  said  W.  G.,  and 
criticised  as  being  inartistically  drawn,  with   him   the   said    J.    G.,   and   with 

Indictment  Bad  for  Charging  Concu-  divers  other  men  whose  names  are  to 
binage  with  More  than  One  Man. — An  the  grand  jurors  unknown,  against  the 
indictment,  the  second  count  of  which  peace  and  dignity  of  the  state,"  was 
was  as  follows  :  "And  the  grand  jurors  criticised  and  by  an  evenly  divided 
aforesaid,  upon  their  oaths  aforesaid,  court  condemned  as  being  bad,  in  so 
do  further  present  and  charge  that  L.  far  as  charging  three  men  with  abduct- 
A.  G.,  W.  G.,  and  J.  G.,  on  the  seventh  ing  a  female  for  the  purpose  of  concu- 
day  of  April,  1889,  at  the  said  county  binage,  by  having  intercourse  with 
of  Harrison,  one  A.  E.  D.,  a  female  each  of  them,  as  she  could  not  be  the 
under  the  age  of  eighteen  years,  to  concubine  of  all  three.  State  v.  Gib- 
wit,  of  the  age  of  fifteen  years,  unlaw-  son,  iii  Mo.  92. 

fully  and  feloniously  did  take  from  one        3.  Under  Penal  Code,  ^  282. — An  in- 

W.  D.,  her  father,  the  said  W.  D.  then  dictment  under  §  26,  art.  i,  tit.  2,  c.  i, 

and  there  having  lawful  charge  of  the  pt.  4,  of  the  Rev.  Stat.,  is  not  bad  though 

person  of  the  said  A.  E.  D.,  without  it   charge   that    the    female   be   taken 

the  consent  and  against  the  will  of  the  for  the  purpose  of  prostitution,  concu- 

said  W.  D.,  for  the  purpose  of  concu-  binage,  and  marriage,  instead  of  charg- 
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follows  :  The  said  John  Doe,  on  the  first  day  of  January,  A.  D. 
\%96^  at  the  town  of  Htintington  in  said  county,  then  and  there, 
with  force  and  arms,  did  unlawfully  and  feloniously  take  (or  re- 
ceive), (or  employ),  (or  harbor),  (or  use),  (or  cause  and  procure  to 
be  taken,  received,  employed,  harbored,  and  used)  one  Martha  Roe,  a 
female  person  then  under  the  age  of  sixteen  years,  to  wit,  of  the 
age  oi fifteen  years,  from  the  house  of  one  Richard  Roe,  the  father 
of  the  said  Martha  Roe,  in  the  village  of  Northport,  in  the  county 
of  Suffolk  aforesaid,*  to  the  town  of  Babylon,  in  the  county  of 
Suffolk  aforesaid,  for  the  purpose  of  prostitution,  by  then  and  there 
having  illicit  sexual  intercourse  with  him  the  said  John  Doe  (or 
■with  one  Samuel  Short),  and  divers  other  persons  of  the  opposite 
sex,  whose  names  are  to  the  grand  jury  aforesaid  unknown. 

Daniel  Webster, 
District  Attorney  of  the  county  of  Suffolk. 

ANOTHER  FORM  FOR  THE  SAME. 

Form  No.  220. 

(  Commencing  as  in  Form  No.  219,  and  continuing  down  to  *) 
to  a  certain  house,  to  wit,  the  house  of  one  William  Jones,  in  the  town 
of  Baby  Ion, \n  the  county  of  Suffolk  aforesaid,  for  the  purpose  of  sex- 


ing  in  the  alternative,  and  proof  of  the 
taking  for  either  of  these  purposes  will 
support  the  indictment.  People  v. 
Parshall,  6  Park.  Cr.  Rep.  (N.  Y.  Su- 
preme Ct.)  129. 

The  first  count  of  the  indictment  in 
this  case  charged  that  the  defendant 
"  on  the  twenty-third  day  of  January, 
1862,  at.  the  city  of  Rochester,  in  the 
county  of  Monroe,  with  force  and 
arms,  in  and  upon  one  Hannah  Naugh- 
ton,  in  the  peace,"  etc.,  "then  and 
there  being,  and  being  then  and  there 
an  unmarried  female  of  previous 
chaste  character,  under  the  age  of 
twenty-five  years,  feloniously  did  make 
an  assault,  and  her  the  said  Hannah 
Naughton  then  and  there  feloniously 
did  take,  inveigle,  and  entice  away 
from  Mary  Qiiine  and  Ann  Regan, 
they  the  said  Mary  Quine  and  Ann 
Regan  being  the  persons  having  then 
and  there  the  legal  charge  of  her  the 
said  Hannah  Naughton,  and  without 
the  consent  of  the  said  Mary  Qiiine 
and  Ann  Regan,  the  said  persons  hav- 
ing the  legal  charge  of  the  person  of 
her  the  said  Hannah  Naughton  as 
aforesaid,  with  intent  to  compel  her  the 
said  Hannah  Naughton  by  force,  men- 
ace, and  duress,  to  be  defiled,  and  for 
the  purpose  of  prostitution,  and  other 
wrongs,"  etc. 


The  second  count  charged  that  the 
defendant  "  on  the  day  and  year  afore- 
said, at  the  city  of  Rochester,  in  the 
county  of  Monroe,  with  force  and 
arms,  in  and  upon  the  said  Hannah 
Naughton,  in  the  peace,"  etc.,  "then 
and  there  being,  did  feloniously  make 
an  assault,  she  the  said  Hannah 
Naughton  being  then  and  there  a  fe- 
male under  the  age  of  fourteen  years, 
and  her  the  said  Hannah  Naughton 
then  and  there  did  feloniously  take 
away  from  Mary  Quine,  the  said  Mary 
Quine  being  the  person  having  then 
and  there  the  legal  charge  of  the  per- 
son of  her  the  said  Hannah  Naughton, 
and  without  the  consent  of  the  said 
Mary  Qiiine,  the  person  having  the 
legal  charge  of  the  person  of  her  the 
said  Hannah  Naughton,  as  aforesaid, 
with  the  intent  to  compel  her  the  said 
Hannah  Naughton,  by  force,  menace 
and  duress,  to  be  defiled,  and  for 
the  purpose  of  prostitution,  concu- 
binage, and  marriage,  and  other 
wrongs,"  etc. 

The  third  count  was  precisely  like 
the  second,  with  the  exception  that 
the  name  of  Ann  Regan  was  substi- 
tuted for  that  of  Mary  Quine  wherever 
the  latter  appeared  in  the  second  count 
as  the  person  having  the  legal  charge 
of  the  said  Hannah  Naughton. 
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ual  intercourse  with  him  the  said  yohn  Doe,  he  the  said  yohn  Doe 
not  then  being  the  husband  of  her  the  said  Martha  Roe  {^continu- 
ing and  concluding  as  in  Form  No.  219) . 

IN  SOUTH  CAROLINA. 

Form  No.  221. 

(Precedent  in  State  v.  Tidwell,  5  Strobh.  (S.  Car.)  i.) 

State  of  South  Carolina, 
Fairjicld  District. 

At  a  court  of  General  Sessions,  begun  to  be  holden  in  and  for 
the  District  of  Fairjicld,  in  the  state  of  South  Carolina,  at  Fair- 
jield  Courthouse  in  the  district  and  state  aforesaid,  on  the  fourth 
Monday  in  March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-nine,  the  jurors  of  and  for  the  said  district  afore- 
said, in  the  state  aforesaid,  that  is  to  say,  §  \  upon  their  oaths  pre- 
sent that  Isaac  Tidwell,  late  of  the  district  of  Fairfield ,  laborer, 
and  Samuel  Laivhorn,  late  of  the  district  aforesaid,  laborer,  each 
being  above  the  age  of  fourteen  years,  on  the  twenty-second  day 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forcy-nine,  at  Fairfield  Courthouse  in  the  district  and 
state  aforesaid,  with  force  and  arms  unlawfully  did  take  and 
convey,  and  cause  to  be  taken  and  conveyed,  I^ucy  fane  Crank- 
field,  §  then  and  there  being  a  woman-child,  unmarried,  and 
within  the  age  of  sixteen  years,  out  of  and  from  the  possession 
and  against  the  will  of  Jonathan  Crankfield ,  \  then  and  there 
being  the  father  of  said  Lucy  Jane  Crankfield,  the  said  Jona- 
than Crankfield  then  and  there  having  the  order,  keeping,  educa- 
tion, and  government  of  said  Lucy  Jane  Crankfield;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  aforesaid. 

And  the  jurors  aforesaid  {here  insert  verbatim  the  words  found 
between  \  J,  supra)  the  father  of  said  woman-child.  And  the  jurors 
aforesaid  further  present,  that  after  the  said  woman-child  was  so 
taken  away  as  aforesaid,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  Fairfield  Courthouse  aforesaid,  the  aforesaid  Isaac 
Tidwell,  with  force  and  arms,  unlawfully,  against  the  will  and 
without  the  knowledge  of  Jonathan  Crankfield,  the  father  of  said 
woman-child,  did  contract  matrimony  with  the  aforesaid  Lucy 
Jane  Crankfield,  and  had  her  to  wife,  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  aforesaid.  And  the  jurors  aforesaid  {here  insert 
verbatim  the  words  found  between  §  §,  supra)  for  the  lucre  of  the 
substance  of  the  said  Lucy  Jane,  as  hereafter  stated,  then  and  there 
being  a  maid  unmarried,  and  within  the  age  of  sixteen  years,  out  of 
and  from  the  possession  and  against  the  will  of  her  father,  Jona- 
than Cra7tkfield,  who  then  and  there  had  the  order,  keeping,  edu- 
•cation,  and  government  of  the  said  Lucy  Jane  Crankfield,  she  the 
:said  Lucy   Jane  Crankfield  then  and  there  being  heir  apparent  to 
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her  father  as  aforesaid,  to  a  large  amount  of  movable  goods,  to  the 
value  of  three  thousand  dollars,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  same  state  aforesaid. 

And  the  jurors  aforesaid  {here  insert  verbatim  the  words  found 
between  J  J,  supra),  her  father,  who  then  and  there  had  the  order, 
keeping,  education,  and  government  of  the  said  Lucy  yane,  she 
the  said  Lucy  Jane  then  and  there  being  heir  apparent  to  her 
father  as  aforesaid,  to  a  large  amount  in  substance,  in  movable 
goods  to  the  amount  of  three  thousand  dollars,  and  in  lands  and 
tenements  to  the  value  of  one  thousand  dollars;  and  the  jurors 
aforesaid  further  present,  that  after  the  said  Lucy  yane  Crank- 
Jield  was  so  taken  away  and  caused  to  be  so  taken  as  aforesaid, 
the  aforesaid  Isaac  Tidwell,  with  force  and  arms,  unlawfully, 
on  the  twenty-second  day  of  March  in  the  same  year  aforesaid,  at 
Fairfield  Courthouse  aforesaid,  against  the  will  of  the  same,  be- 
ing unknown  of  or  to  yonathan  Crankjield  the  father  aforesaid, 
did,  for  the  lucre  of  the  said  substance  of  the  said  Lucy  yane 
Crankjield,  contract  matrimony  with  the  aforesaid  Lucy  yane 
Crankjield,  and  has  the  said  Lucy  yane  to  wife,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  aforesaid.  Dawkins,  Sol. 

IN  TEXAS. 1 

Form  No.  222. 

(  Commencing  as  in  Form  No.  17 4,  and  continuing  down  to  *) 
and  the  said  yohn  Doe  did  then  and  there,  by  said  detention  and 
restraint,  so  caused  and  effected  as  aforesaid,  take  the  said  Rene 
Roe,  then  under  the  age  of  fourteen  years,  from  one  Richard  Roe, 
then  and  there  her  parent  [or  gu'ardi an),  (or  a  person)  having  the 
legal  charge  of  her  then  and  there,*  with  the  intent  and  for  the  pur- 
pose of  forcing  the  said  Rene  Roe  to  marry  him  the  said  yohn  Doe 
(or  one  Samuel  Short),  (or  a  certain  person  whose  name  to  the 
grand  jurors  aforesaid  is  unknown)  [and  by  reason  of  said  deten- 
tion and  restraint  and  abduction  so  caused  and  effected  as  aforesaid, 
the  said  Rene  Roe  was  then  and  there  forced  to  marry  him  the  said 
yohn  Doe  (or  one  Samuel  Short),  (or  a  certain  person  whose  name 
to  the  grand  jurors  aforesaid  is  unknown)^^  (continuing  and  con- 
cluding as  in  Form  No.  174)- 

ANOTHER  FORM  FOR  THE  SAME. 

Form  No.  223. 

(  Commencing  as  in  Form  No.  222,  and  continuing  down  to  *) 
with  the  intent  and  for  the  purpose  of  then  and  there  forcing  the 
said  Rene  Roe  to  prostitution    [and   by   reason   of  said   detention 

1.  Pen.  Code,  §§  244-246.  unless  the  woman  was  actually  forced 

2.  The  words  in  [    ]  are  to  be  omitted     to  marry. 
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and  restraint,  so  caused  and  effected  as  aforesaid,  the  said  Rene 
Roe  was  then  and  there  prostituted] i  {^continuing  and  concluding 
as  in  Form   No.  174) • 

IN  VIRGINIA. 2 

Form  No.  224. 
(Precedent  in  Anderson  z\  Com.,  5  Rand.  (Va.)  627.) 
[Commonwealth  of  Virginia,  (  In  the  Superior  Court  of  Law 

County  of  Chcsterjield.  S      '  of  said  county. 

The  jurors  of  the  commonwealth  of  Virginia,  in  and  for  the  body 
of  the   county  of    Chesterjield.,  and  now  attending   the  said  court, 

upon   their  oath   present  that Anderson^^  being  a   married 

man,  on  the  t~venty-second  day  of  November,  iS2o,  in  said  county  of 
Chcsterjield.,  one  Elizabeth  F.  Hargrove,  a  maiden,  and  unmar- 
ried, and  under  the  age  of  t'wenty-one  years,  that  is  to  say  of  the 
age  of  \sixteen  years,  tzvo  months  and  nineteen  days,]  *  haying  no 
father  Hying,  and  being  then  and  there  under  the  care  and  custody 
of  Elizabeth  Hargrove,  a  wido\y,  her  mother,  did  entice,  in- 
veigle, take,  and  carr>'  away  from  the  care  and  custody  of  her 
said  mother,  for  the  purpose  of  prostituting  and  carnally  knowing 
her,  the  said  Elizabeth  F.,  against  the  peace  and  dignity  of  the 
commonwealth. 

IN  ENGLAND. 5 

Form  No.    225, 

(  Commencing  as  in  Form  No.  188,  and  continuing  down  to  *  ) 
unlawfully  took  ( or  caused  to  be  taken)  yane  Roe,  a  girl  then  under 
the  age  of  eighteen  years,  out  of  the  possession  and  against  the  will  of 
Richard  (or  Ann)  Roe,  her  father  (or  mother),  (or  one  then  having 
the  la-jjful  care  and  charge  of  her  the  said  yane  Roe),  with  intent 
that  the  said  yane  Roc  should  be  unlawfully  and  carnally  known 
by  men  [contifiuing  and  concluding  as  in  Form  No.  188). 

10.  Abductingf  Woman  for  Lucre.^ 

IN  ENGLAND*^ ON  ACCOUNT  OF  HER  FORTUNE. 

Form  No.  226. 
(Saund.  Prec.  of  Indict.  (2d  ed.),  p.  30.) 
{^Commencing  as  in   Form  No.  188,  and  continuing  down  to  *), 


1.  The  words  in  [  ]  are  to  be  omitted 
unless  the  woman  was  actually  forced 
to  prostitution. 

2.  Code  1887,  (j  3678. 

3.  The  words  found  in  [  ]  are  not 
found  in  the  precedent,  but  are  sup- 
plied to  make  the  form  more  intelligi- 
ble and  complete. 

4.  A  conviction  under  this  indict- 
ment drawn  under  Rev.  Code  1819,  c. 
106.  §^  25,  26,  was  not  sustained  for  the 
reason  that  seduction  or  abduction  of 


a  female  over  sixteen  years  of  age  was 
not  within  the  statute.  The  indict- 
ment, however,  would  have  warranted 
a  conviction,  had  the  female  been  under 
the  age  of  sixteen,  and  it  had  been  so 
alleged  and  proved.  Anderson  v. 
Com.,  5  Rand.  (Va.)  627. 

6.  24  and  25  Vict.,  c.  100,  ^  53. 

6.  For  indictment  of  this  character 
see  South  Carolina  precedent  in  Form 
No.  221. 

7.  24  and  25  Vict.,  c.  100,  fj  53. 
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feloniously  and  for  motives  of  lucre  did  take  away  and  detain  one 
Rene  Roe  against  her  will,  she  the  said  Rene  Roe  then  having  a 
certain  present  and  absolute  interest  in  certain  real  estate  {or  -per- 
sonal estate^.,  {^or  real  estate  and  personal  estate^.,  with  intent  her 
the  said  Rene  Roe  to  marry  (or  to  carnally  knozu),  (or  to  cause  to  be 
married  to  one  Samuel  Short),  (or  to  cause  to  be  carnally  kncrwn  by 
one  Samuel  Short),  (or  to  cause  to  be  married  to  one  vjhose  name  to 
the  jurors  aforesaid  is  unknown) ,  (or  to  cause  to  be  carnally  known 
by  one  ivhose  name  to  the  Jurors  aforesaid  is  unknown),  against  the 
(^continuing  and  concluding  as  in  Form  No.  188). 

IN  ENGLAND^ FROM  MOTIVE  OF  LUCRE. 

Form  No.  227. 

(I  Archb.  Cr.  Pr.  and  PI.  (8th  ed.)  988.) 

(  Commencing  as  in  Form  No.  188,  and  continuing  down  to  *) 
feloniously  and  from  motives  of  lucre  did  take  away  (or  detain), 
(or  take  away  and  detain)  a  certain  woman  named  Rene  Roe, 
against  her  will,  with  intent  her  the  said  Rene  Roe  to  marry  (or 
dejile),  (or  to  cause  to  be  married  to  one  Samuel  Short),  (or  to  cause 
her  to  be  defiled  by  one  Samuel  Short),  she  the  said  Rene  Roe,  at 
the  time  she  was  so  taken  away  (or  detained) ,  (or  taken  away  and 
detained)  by  the  said  fohn  Doe  as  aforesaid,  then  having  a  certain 
present  and  absolute  legal  interest  in  certain  real  estate  [or  personal 
estate),  (or  real  and  personal  estate),  [or  here  may  be  stated  any 
interest  whatever,  whether  legal  or  equitable,  present  or  future, 
absolute,  conditiofial,  or  cofitingent) ,  [or  she  if? ay  be  described  as 
"  being  heiress  presumptive  or  next  of  kin  "  to  any  one  having  such 
an  interest)  against  the  [continuiftg  and  concluding  as  in  For?n 
No.  188). 

IN      ENGLANd2 FRAUDULENT      TAKING      AWAY     OF      GIRL      UNDER 

TWENTY-ONE  YEARS,   FROM    HER    PARENTS,   ON  ACCOUNT  OF  HER 
PROPERTY. 

Form  No.  228. 

(Saund.  Prec.  of  Indictment  (2d  ed.)  31.) 

(  Commencing  as  in  Form  No.  188,  and  continuing  down  to  *) 
did  feloniously  and  fraudulently  allure  and  take  away  and  detain 
one  Rene  Roc,  out  of  the  possession  and  against  the  will  of  her 
mother,  Martha  Roe,  and  one  Samtiel  Short,  the  said  Samuel 
Short  having  then  the  lawful  care  and  charge  of  her  the  said  Rene 
Roe,  and  she  the  said  Rene  Roe  then  being  under  the  age  of 
twenty-one  years,  and  having  then  a  present  legal  interest  in  certain 

real  estate  situate  at ,  in  the  county  of  Somerset  aforesaid,* 

with  intent  to  marry  and  carnally  know  the  said  Rene  Roe;  and 
that  Paul  Jones,  on  the  day  aforesaid,  at  said ,  in  the  county 

1.  24  and  25  Vict.,  c.  100,  §  53.  2.  24  and  25  Vict.,  c.  100,  §  53. 
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of  Somerset  aforesaid,  before  the  said  felony  was  committed  in  the 
manner  and  form  aforesaid,  did  feloniously  and  maliciously  incite 
and  counsel,  and  procure  the  said  yohn  Doe.,  the  said  felony  in 
manner  and  form  aforesaid  to  do  and  commit  {continuing  and  con- 
cluding as  in  Form  No.  188). 


Form  No.  229. 
(Saund.  Prec.  of  Indictmeht  (2d  ed.)  31.) 

(  Commencing  as  in  Form  No.  228,  and  continuing  down  to  *) 
with  intent  to  cause  her  the  said  Rene  Roe  to  be  married  and  car- 
nally known  to  one  Paul  Jones.,  and  the  said  Paul  Jones,  on 
th&Jirst  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six,  at  said ,  in  the  county  of  Som- 
erset aforesaid,  before  said  felony  was  committed  in  the  manner  and 
form  aforesaid,  did  feloniously  and  maliciously  incite,  counsel,  aid, 
and  procure  the  said  John  Doe,  the  said  felony  in  manner  and  form 
aforesaid  to  do  and  commit  {^continuing  and  concluding  as  in 
Form  No.  188). 

IN    ENGLAND FORCIBLE     ABDUCTION      OF     WOMAN      HAVING      SUB- 
STANCE,  AGAINST    HER    WILL.l 

Form  No.  230. 

(3  Chit.  Cr.  L.  (5th  ed.)  818.) 
^   Middlesex  : 

The  jurors  for  our  lord  the  king  upon  their  oath  present  that 
John  Doe,  late  of  the  parish  of  St.  Paul,  Covent  Garden,  in  the 
county  of  Middlesex,  yeoman,  on  the  first  day  of  January,  in  the 

year  of  the   reign  of    our  sovereign   lord  Henry  the  VII,, 

by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  king,  defender  of  the  faith,  with  force  and  arms,  at 
said  parish  of  St.  Paul,  Covent  Garden,  in  said  county  of  Middle- 
sex, in  and  upon  one  Rene  Roc,  spinster,  then  and  yet  being  under 
the  age  of  fourteen  years,  a  maid,  and  only  daughter  and  heir  of 
Richard  Roe  then  lately  deceased,  she  the  said  Rene  Roe  then  and 
there  having  substance  in  movable  goods  to  the  value  of  one  thou- 
sand pounds  of  lawful  money  of  Great  Britain,  and  in  lands  and 
tenements  of  the  value  of  fifteen  thousand  pounds  by  the  year,  of 
like  lawful  money,  did  make  an  assault,  and  her  the  said  Rene  Roe 
did  then  and  there  put  in  great  danger  of  her  life,  and  her  the  said 

1.  The  indictment  for  forcible  ab-  enacting  clause  refers.    The  place  and 

duction  of  a  woman  under  the  statute  manner    of  taking   must   also    be    set 

of  3  Hen.  VII.,  c.  2,  must  set  forth  that  forth.     It  must  be  alleged  too  that  the 

the  woman  taken  away  had  lands  or  taking  was  for  lucre.     But  it  is  not  nec- 

goods,  or  that  she  was  heir  apparent,  essary  to  allege  that  it  was  done  with 

as  well  as  that  she  was  actually  married  an  intention  to  marry  or  defile,  though 

or   defiled,   because   these  things   are  it  would  be  safe  and  it  is  usual  to  insert 

set  forth  in  the  preamble  to  which  the  this.     3  Chit.  Cr.  L.  818,  note  (.«). 
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Rene  Roc  with  force  and  arms  at  the  parish  aforesaid,  in  the  county- 
aforesaid,  unlawfully,  feloniously,  and  against  the  will  of  the  said 
Rene  Roc,  violently  take,  force,  and  convey  away  with  the  inten- 
tion that  the  said  yohn  Doe  for  lucre  and  for  the  sake  of  her  sub- 
stance feloniously  should  marry  and  have  the  said  Rene  Roe  to  wife. 
And  the   said    yohn   Doe  afterwards,  to  wit,  on   the  Jirst  day  of 

January,  in  the year  of  the  reign  of  our  sovereign  lord  Henry 

the  VII.,  by  the  grace  of  God,  lord  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  king,  defender  of  the  faith,  by  the  assent, 
procurement,  and  abatement  of  the  said  Samuel  Short,  John  Smith, 
and  Jane  the  wife  of  William  Jones,  late  of  said  parish,  in  the 
county  aforesaid,  gentleman,  and  James  Moore,  late  of  the  same 
parish  and  county,  clerk,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  feloniously  and  for  lucre  and  the  said 
substance  of  the  said  Rene  Roe  did  marry  and  had  the  said  Rene 
Roe  to  wife,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity.  And  the  jurors  for  our  lord  the  king  upon  their  oath 
do  further  present  that  the  said  Samuel  Short,  Johti  Stnith,  and 
Jane  the  wife  of  William  Jones,  late  of  the  said  parish,  in  the 
county  aforesaid,  gentleman,  and  Ja?nes  Moore,  late  of  the  same 
parish  and  county,  clerk,  on  the  Jirst  day  of  January  in  the  year 
aforesaid,  with  force  and  arms  knovs^ingly  and  feloniously  were 
assisting,  aiding,  procuring,  assenting,  abetting,  and  maintaining 
the  aforesaid  John  Doe  in  doing  and  committing  the  felony  aforesaid, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

II.  THE  INFORMATION. 

Where  this  offense  may  be  prosecuted  by  information,  the  body 
of  the  information  is  the  same  as  that  of  the  indictment,  and  the 
commencement  and  conclusion  of  the  information  for  any  particular 
jurisdiction  maybe  found  by  consulting  the  title  Information,  ^oj/. 

III.  THE  CRIMINAL  COMPLAINT. 

The  criminal  complaint  for  this  offense  is  like  the  information  and 
indictment  for  the  same  except  as  to  its  formal  parts.  For  the  formal 
parts  of  the  criminal  complaint,  consult  the  title  Criminal  Com- 
plaint, post, 
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I.  At  Common  law,  131. 

1.  In  General — Assault,  131. 
a.  Murder  of  the  Child,  1 34. 
3.  Murder  of  the  Mother,  1 36. 

II.  UNDER  ENGLISH  STATUTES,  137. 

1.  In  General,  137. 

3.  Indictment  against  Principal  and  Accessory  before  the  Fact,   140. 

III.  UNDER  AMERICAN  STATUTES,  141. 

1.  Producing  Miscarriage  in  General,  141. 

a.    Woman  Producing  or  Attempting  to  Produce  Her  Own  Miscar- 
riage, 145. 

a.  In  General,  145. 

b.  Resulting  in  Death  of  Quick  Child,  145. 

3.  Murder  of  the  Mother,  146. 

4.  Causing  Death  of  an  Unborn  Quick  Child,  150. 

5.  Attempt  to  Procure  Abortion,  150. 

6.  Selling  Prescriptions  for  Medicines  to  Procure  Abortion,  152. 

7.  Selling  Such  Medicines  without  Prescription,  153. 

8.  Advertising  Such  Medicines,  1 54. 

9.  Publishing    Information  as  to  where  an  Abortion  may  be  Pro- 

cured, 154. 

IV.  Civil  action  for  causing  Miscarriage  of  plaintiff's 
Daughter,  155. 

I.  AT  COMMON  Law. 
1.  In  General — Assault. 

To  produce  a  miscarriage  with  the  woman's  consent  was  not  an 
indictable  offense  at  common  law  unless  she  was  at  the  time  quick 
with  child;!  if^  however,  she  did  not  consent,  the  perpetrator  was 

1.  Com.  V.  Parker,  9  Met.  (Mass.)  Wycherley,  8  C.  &  P.  262,  34  E.  C.  L. 
263 ;  Com.  V.  Bangs,  9  Mass.  387  ;  State  381 ;  Evans  7'.  People,  49  N.  Y.  89. 
t'.  Howard,  32  Vt.  380;  Wilson  v.  But,  on  the  other  hand,  it  has  been 
State,  2  Ohio  St.  319 ;  State  f.  Cooper,  denied  that  any  such  distinction  exists. 
22  N.  J.  L.  52  ;  State  v.  Murphy,  27  N.  State  z\  Cooper,  22  N.  J.  L.  52  :  Mitchell 
J.  L.  114;  Smith  V.  State,  33  Me.  48;  v.  Com.,  78  Ky.  207. 
Mitchell  V.  Com.,  78  Ky.  204.  And  as  the  wilful  killing  of  an  un- 
it has  been  said  that  a  woman  is  born  child  is  not  manslaughter,  ex- 
quick  with  child  from  the  period  of  cept  where  it  has  been  made  so  by 
conception  and  the  commencement  of  statute,  it  is  necessary  to  allege  in  the 
gestation,  but  is  only  pregnant  with  a  indictment  that  the  child  was  quick, 
quick  child  when  the  child  is  able  to  or  alive,  in  its  mother's  womb.  Evans 
move  in  its  mother's  womb.     Reg.  v.  v.  People,  49  N.  Y.  86. 
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liable  to  indictment  for  assault  and  battery ;  and  producing  such 
miscarriage  without  her  consent  has  been  very  generally  made  an 
offense  by  statute. i 

INDICTMENT  AT  COMMON  LAW  FOR  ASSAULT. 

Form  No.  231. 

{Title  and  commencement.)  That  yokn  Doe,  late  of,  etc., 
being  a  wicked,  malicious,  and  evil-disposed  person,  and  not  having 
the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  on  the  twenty-eighth  day  of  February, 
in  the  thirty-ninth  year  of  the  reign  of  our  sovereign  lord,  George 
the  Third,  then  king  of  Great  Britain,  etc.,  and  now,  to  wit,  at  the 
time  of  taking  this  inquisition,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  king,  defender  of  the  faith, 


1.  The  indictment  should  negative 
every  exception  in  the  statute;  thus, 
under  a  former  statute  of  the  state  of 
Minnesota,  an  indictment  which  al- 
leged that  the  act  of  the  defendant  was 
not  then  and  there  advised  by  two 
physicians  was  held  bad  on  the  ground 
that  such  advice  might  have  been  given 
at  some  other  time.  State  v.  Mcln- 
tyre,  19  Minn.  93. 

In  Texas  it  has  been  held  that  an 
indictment  under  the  statute  of  that 
state,  for  an  attempt  to  procure  an 
abortion  by  means  calculated  to  pro- 
duce that  result,  need  not  set  out  the 
means  used.  Cave  v.  State,  33  Tex. 
Crim.  Rep.  335;  Watson  v.  State,  9 
Tex.  App.  237. 

It  is  not  necessary  that  the  mis- 
carriage should  have  taken  place.  If 
the  noxious  substance  was  adminis- 
tered or  the  instrument  used  with  that 
intent,  the  crime  is  complete.  Dough- 
erty V.  People,  I  Colo.  514. 

It  is  not  essential  to  the  validity  of 
the  indictment  that  the  name  of  the 
medicine  be  given,  or  that  it  be  de- 
scribed as  noxious.  State  v.  Vawter,  7 
Blackf.  (Ind.)  592;  State  v.  Van  Hou- 
ten,  37  Mo.  357;  Com.  t'.  Morrison,  16 
Gray  (Mass.)  224;  Dougherty  v.  Peo- 
ple, I  Colo.  514;  Rex  V.  Phillips,  3 
Campb.  73. 

The  fact  that  a  harmless  substance 
was  administered  is  no  defense  if  it 
was  administered  with  the  intent  to 
produce  an  abortion.  State  v.  Fitz- 
gerald, 49  Iowa  260. 

The  offense  is  complete  if  the  at- 
tempt was  made  at  any  time  during 
the  period  of  pregnancy.  State  v. 
Fitzgerald,  45  Iowa  260. 


The  jurisdiction  is  in  the  county 
where  the  act  intended  to  produce  the 
abortion  was  done,  and  not  where  the 
abortion  actually  occurred.  State  v. 
Hollenbeck,  36  Iowa  112. 

An  indictment  which  charges  the 
use  of  instruments  and  the  adminis- 
tration of  drugs,  and  that  by  both  of 
said  means  the  woman  died,  is  not  bad 
for  duplicity,  and  proof  of  either 
means  alleged  is  sufficient  to  warrant  a 
conviction.  Com.  v.  Brown,  14  Gray 
(Mass.)  419. 

Intent. — The  intent  to  produce  an 
abortion  must  exist  at  the  time  the 
means  are  employed.  Slatteryr;.  State, 
76  111.  217;  Mitchell  V.  Com.,  78  Ky. 
204;  Powe  V.  State,  48  N.  J.  L.  34. 

Under  the  statute  of  i  Vict.,  c.  85, 
which  was  aimed  at  attempts  to  pro- 
cure a  miscarriage,  it  was  immaterial 
whether  the  woman  was  actually  preg- 
nant or  not,  Reg.  v.  Goodchild,  2  C. 
&  K.  293,  61  E.  C.  L.  293,  sub.  nom. 
Reg.  V.  Goodhall,  i  Den.  C.  C.  187; 
though  under  the  prior  statutes,  43 
Geo.  III.,  c.  58,  and  9  Geo.  IV.,  c.  51, 
which  have  been  repealed,  it  was  essen- 
tial to  the  offense  that  the  woman 
should  have  been  with  child  at  the 
time  of  the  attempt,  Rex  v.  Scudder, 
3  C.  &  P.  605. 

In  Massachusetts  it  is  not  necessary 
to  allege  or  prove  that  the  woman  was 
pregnant.  Com.  v.  Tibbetts,  157  Mass. 
519;  Com.  V.  Jacobs,  9  Allen  (Mass.) 
274;  Com.  V.  Taylor,  132  Mass.  261 ; 
Com.  V.  Corkin,  136  Mass.  429; 
Com.  V.  McDonald,  5  Cush.  (Mass.) 
365;  Com.  V.  Starr,  4  Allen  (Mass.) 
301 ;  Com.  V.  Follansbee,  155  Mass. 
274. 
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with  force  and  arms,  at,  etc.,  aforesaid,  in  and  upon  one  Ann- 
Styles.,  the  wife  of  Frederick  Styles,  in  the  peace  of  God  and  our 
said  sovereign  lord  the  king  then  and  there  being,  and  also  then 
and  there  being  big  and  pregnant  with  child,  did  make  a  violent 
assault,  and  that  he  the  said  yohn  Doe  then,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  taking  of  this 
inquisition,  with  force  and  arms,  at,  etc.,  aforesaid,  knowingly, 
unlawfully,  wilfully,  wickedly,  maliciously,  and  injuriously,  did 
give  and  administer,  and  cause  and  procure  to  be  given  and  admin- 
istered, to  the  said  Ann  Styles,  so  being  big  and  pregnant  with 
child  as  aforesaid,  divers  deadly,  dangerous,  unwholesome,  and  per- 
nicious pills,  herbs,  drugs,  potions,  and  mixtures,  with  intent  feloni- 
ously, wilfully,  and  of  his  the  said  yohn  Doe'' s  malice  aforethought, 
to  kill  and  murder  the  said  child  with  which  the  said  Ann  Styles 
was  so  then  big  and  pregnant  as  aforesaid,  by  reason  and  means 
whereof  not  only  the  said  child  whereof  she  the  said  Ann  Styles 
was  afterwards  delivered,  and  which  by  the  providence  of  God 
was  born  alive,  became  and  was  rendered  weak,  sick,  diseased,  and 
distempered  in  body,  but  also  the  said  Ann  Styles,  as  well  before  as 
at  the  time  of  her  said  delivery,  and  for  a  long  time,  to  wit,  for  the 
space  of  six  months  then  next  following,  became  and  was  rendered 
weak,  sick,  diseased,  and  distempered  in  body,  and  during  all  that 
time  underwent  and  suffered  great  and  excruciating  pains,  anguish, 
and  torture,  both  of  body  and  mind ;  and  other  wrongs  to  the  said 
Ann  he  the  said  John  Doe  then  and  there  unlawfully,  wilfully, 
wickedly,  maliciously,  and  injuriously  did,  to  the  grievous  damage 
of  the  said  Ann  Styles,  and  against  the  peace,  etc. 

{Second  Count.) — And  the  jurors,  etc.,  do  further  present  that 

the  said  yohn  Doe  afterwards,  to  wit,  on  the  said day  of , 

with  force  and  arms,  at,  etc.,  aforesaid,  in  and  upon  the  said  Ann 
Styles,  in  the  peace  of  God  and  our  said  lord  the  king  then  and 
there  being,  and  also  then  and  there  being  big  and  pregnant  with  a 
certain  other  child,  did  make  another  violent  assault,  and  that  he 
the  said  yohn  Doe  then,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  taking  of  this  inquisition,  with  force 
and  arms,  at,  etc.,  aforesaid,  knowingly,  unlawfully,  wilfully,  wick- 
edly, maliciously,  and  injuriously  did  give  and  administer,  and  cause 
and  procure  to  be  given  and  administered,  to  the  said  Ann  Styles, 
so  being  big  and  pregnant  with  child  as  last  aforesaid,  divers  other 
deadly,  dangerous,  unwholesome,  and  pernicious  pills,  herbs,  drugs, 
potions,  and  mixtures,  by  reason  and  means  whereof,  etc.  {as 
before) . 

{Third  Count.) — And  the  jurors,  etc.,  do  further   present  that 

the  said  yohn  Doe  afterwards,  to  wit,  on  the  said day  of , 

with  force  and  arms,  at,  etc.,  aforesaid,  in  and  upon  the  said  Ann 
Styles,  in  the  peace  of  God  and  of  our  said  lord  the  king  then  and 
there  being,  and  also  then  and  there  being  big  and  pregnant  with  a 
certain  other  child,  did  make  another  violent  assault,  and  that  he  the 
said  yohn  Doe  then,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  taking  of  this  inquisition,  with   force 
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and  arms,  at,  etc.,  aforesaid,  knowingly,  unlawfully,  wilfully, 
wickedly,  maliciously,  and  injuriously  did  give  and  administer,  and 
cause  and  procure  to  be  given  and  administered,  to  the  said  Ann 
Styles,  so  being  big  and  pregnant  with  child  as  last  aforesaid,  divers 
other  deadly,  dangerous,  unwholesome,  and  pernicious  pills,  herbs, 
drugs,  potions,  and  mixtures,  with  a  wicked  intent  to  cause  and 
procure  the  said  Ann  Styles  to  miscarry,  and  bring  forth  the  last- 
mentioned  child  with  which  she  was  so  big  and  pregnant  as  last 
aforesaid  dead,  by  reason  and  means  whereof  she  the  said  Ann 
Styles  became  and  was  rendered  weak,  sick,  diseased,  and  distem- 
pered in  body,  and  remained  and  continued  so  weak,  sick,  and  dis- 
tempered in  body  for  a  long  space  of  time,  to  wit,  for  the  space  of 
six  months  then  next  following,  and  during  all  the  time  last  men- 
tioned underwent  and  suffered  great  and  excruciating  pains,  an- 
guish, and  torture,  both  of  body  and  mind;  and  other  wrongs  to 
the  said  Ann  Styles  he  the  said  yohn  Doe  then  and  there  unlaw- 
fully, wilfully,  wickedly,  maliciously,  and  injuriously  did,  to  the 
grievous  damage  of  the  said  Ann  Styles,  and  against  the  peace, 
etc. 

{Fourth  Count.) — And  the  jurors,  etc.,  do  further  present  that 

the  said  yohn  Doe  afterwards,  to  wit,  on  the day  of , 

at,  etc.,  in  and  upon  the  said  Ann  Styles,  in  the  peace  of  God  and 
our  said  lord  the  king  then  and  there  being,  and  also  then  and 
there  being  big  and  pregnant  with  a  certain  other  child,  did  make 
another  violent  assault,  and  her  the  said  Ann  Styles  then  and  there 
did  violently  beat,  bruise,  wound,  and  ill-treat,  so  that  her  life  was 
thereby  greatly  despaired  of,  and  then  and  there  violently,  wickedly, 
and  inhumanly  pinched  and  bruised  the  belly  and  private  parts  of 
the  said  Ann  Styles,  and  a  certain  instrument  called  a  rule,  which 
he  the  said  John  Doe  in  his  right  hand  then  and  there  had  and  held, 
upon  and  into  the  womb  and  body  of  the  said  Ann  then  and  there 
violently,  wickedly,  and  inhumanly  did  force  and  thrust,  with  a 
wicked  intent  to  cause  and  procure  the  said  Ann  Styles  to  miscarry, 
and  to  bring  forth  the  said  child  of  which  she  was  so  big  and  preg- 
nant as  last  aforesaid  dead,  by  reason  and  means  of  ^vhich  last- 
mentioned  premises,  she  the  said  Ann  Styles  became  and  was  ren- 
dered weak,  sick,  sore,  lame,  diseased,  and  disordered  in  body,  and 
remained  and  continued  so  weak,  sick,  sore,  lame,  diseased,  and 
disordered  in  body,  as  last  aforesaid,  for  a  long  time,  to  wit,  for  the 
space  of  six  months  then  next  following,  and  during  all  the  time 
last  aforesaid  underwent  and  suffered  great  and  excruciating  pains, 
anguish,  and  torture,  both  of  body  and  mind ;  and  other  wrongs  to 
the  said  Ann  Styles,  he  the  said  yohn  Doe  then  and  there  unlaw- 
fully, wilfully,  wickedly,  maliciously,  and  injuriously  did,  to  the 
grievous  damage  of  the  said  Ann,  and  against  the  peace,  etc. 

2.  Murder  of  the  Child. 

If  a  child  be  born  alive,  and  afterwards  die  of  injuries  received  in 
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its  mother's  womb  as  a  result  of  an  unlawful  attempt  to  procure  a 
miscarriage,  the  offense  is  murder. ^ 

So  if  one  intending  to  cause  an  abortion  cause  a  child  to  be  born 
so  soon  that  it  cannot  live  apart  from  its  mother,  and  it  conse- 
quently dies,  though  no  bodily  injury  was  inflicted  on  it,  the  crime 
is  murder.2 

To  make  the  destruction  of  a  child  murder,  the  child  must  have 
been  born  alive,  and  it  must  have  been  alive  after  it  was  completely 
delivered.  3 

Form  No.  232. 

(Precedent  in  Reg.  v.  West,  2  C.  &  K.  784,  61  E.  C.  L.  784.)4 

The  jurors,  etc.,  upon  their  oath  present  that  before  and  at  the 
time  of  the  committing  of  the  felony  and  murder  hereinafter  next 
mentioned,  one  Sarah  Henson  ^vas  then  quick  with  a  certain  male 
child,  and  that  Anne,  the  wife  of  yoseph  West,  late  of,  etc.,  well 
knowing  the  said  Sarah  Henson  to  be  quick  with  the  said  male  child 
as  aforesaid,  did  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, devising,  contriving,  and  intending  feloniously,  unlaw- 
fully, wickedly,  and  w^ilfully  to  cause  and  procure  the  said  Sarah 
Henson  to  bring  forth  from  and  out  of  her  womb  the  said  male  child 
with  which  she  was  so  quick  as  aforesaid,  and  to  cause  and  procure 
the  said  male  child  to  be  prematurely  brought  forth  from  and  out  of 
the  womb  of  the  said  Sarah  Henson,  and  thereby  and  by  means 
thereof  the  said  male  child  feloniously,  wulfully,  and  of  her  malice 
aforethought  to  kill  and  murder,  on,  etc.,  with  force  and  arms,  at, 
etc.,  in  and  upon  the  said  male  child  so  quick  in  the  womb  of  the  said 
Sarah  Henson  as  aforesaid  then  and  there  being,  feloniously,  wil- 
fully, and  of  her  malice  aforethought  did  make  an  assault,  and 
that  the  said  Anne  West  then  and  there  feloniously,  and  wilfully, 
and  of  her  malice  aforethought  did  put,  place,  and  force  the 
right  hand  of  her  the  said  Anne  West  into  the  private  parts  of  her 
the  said  Sarah  Henson,  and  upward  and  into  the  womb  of  her  the  said 


1.  I  Russ.  on  Crimes  671 ;  3  Inst. 
50;  I  Hawk.  P.  C,  c.  31,  ^  16;  4  Bl. 
Com.  198;  I  East  P.  C,  c.  5,  ^  14,  p. 
228;  Rex  V.  Senior,  i  Moo.  C.  C.  346. 

2.  Reg.  V.  West,  2  C.  &  K.  784^  61 
E.  C.  L.  784.  If  a  child  were  not  born 
alive,  it  was  neither  murder  nor  man- 
slaughter at  common  law.  i  Russ.  on 
Crimes  670,  i  Hale  433. 

An  indictment  which  is  defective  on 
a  trial  for  manslaughter,  by  reason  of 
the  absence  of  an  allegation  of  an  in- 
tent to  destroy  the  child,  may  never- 
theless warrant  the  defendant's  con- 
viction of  the  minor  oflfense  of  using 
the  means  employed  for  the  purpose 
of  procuring  a  miscarriage.  Lohman 
V.  People,  I  N.  Y.  379.  Cotnpare  Peo- 
ple V.  Stockham,  i  Park  Cr.  Rep.  (N. 
Y.  Supreme  Ct.)  424. 

3.  Rex  V.  Poulton,  5  C.  &  P.  329,  24 


E.  C.  L.  344;  Rex  V.  Sellis,  7  C.  &  P. 
850,  32  E.  C.  L.  767  ;  Rex  t-.  Crutchley, 
7C.  &  P.  814,  32  E.  C.  L.  749;  Rex  V. 
Brain,  6  C.  &  P.  349,  25  E.  C.  L.  433. 

And  there  must  have  been  an  inde- 
pendent circulation  in  the  child;  it  is 
not  sufficient  to  prove  simply  that  it 
breathed.  Rex  t-.  Enock,  5  C.  &  P. 
539,  24  E.  C.  L.  446;  Reg.  V.  Wright, 
9  C.  &  P.  754,  38  E.  C.  L.  322. 

If  the  child  were  completely  deliv- 
ered, it  seems  that  the  intentional 
killing  of  it  before  separating  the  um- 
bilical cord  would  be  murder.  Rex  v, 
Trilloe,  2  Moo.  C.  C.  260,  C.  &  M. 
6i;o,  41  E.  C.  L.  352;  Reg.  v.  Reeves, 
9'C.  &  P.  2c;,  38  E.  C.  L.  21.  See  also 
Rex  V.  Crutchley,  7  C.  &  P.  814,  32  E. 
C.  L.  749;  Com.  V.  Brown,  14  Gray 
(Mass.)  419. 

4.  Title  and  venue  same  as  in  form  233. 
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Sarah  Henson^  and  a  certain  pin  which  she  the  said  Anne  West 
in  her  right  hand  then  and  there  had  and  held,  the  said  pin  into  the 
private  parts  and  up  into  the  womb  of  the  said  Sarah  Henson  then 
and  there  feloniously,  wilfully,  and  of  her  malice  aforethought 
did  put,  place,  and  force,  and  the  said  Anne  West,  by  such  putting, 
placing,  and  forcing  the  right  hand  of  the  said  Anne  West  into  the 
private  parts  of  the  said  Sarah  Henson  as  aforesaid,  and  up  and 
into  the  womb  of  her  the  said  Sarah  Henson  as  aforesaid, 
and  by  such  putting,  placing,  and  forcing  the  said  pin  into  the 
private  parts  and  up  into  the  womb  of  the  said  Sarah  Henson  as 
aforesaid,  she  the  said  Anne  West  afterwards,  to  wit,  on,  etc., 
with  force  and  arms,  at,  etc.,  feloniously,  wilfully,  and  of  her  malice 
aforethought  did  cause  and  procure  the  said  Sarah  Henson  to  bring 
forth  the  said  male  child  from  and  out  of  the  womb  of  the  said 
Sarah  Henson  as  aforesaid,  and  did  then  and  there  feloniously,  wil- 
fully, and  of  her  malice  aforethought  cause  and  procure  the  said 
male  child  to  be  prematurely  born  and  brought  forth  alive  from  and 
out  of  the  womb  of  the  said  Sarah  Henson  as  aforesaid,  and  that 
the  said  male  child,  by  means  of  being  so  prematurely  bom  and 
brought  forth  alive  from  and  out  of  the  womb  of  the  said  Sarah 
Henson  as  aforesaid,  then  and  there  became  and  was  mortally  weak- 
ened, debilitated,  and  emaciated  in  his  body,  of  which  said  mortal 
weakness,  debility,  and  emaciation  of  the  body  of  the  said  male 
child,  the  said  male  child  for  the  space  of  five  hours,  on,  etc.,  at,  etc., 
did  languish,  and  languishing  did  live,  and  then,  to  wit,  on  the 
said  last-mentioned  day,  in  the  year  aforesaid,  the  said  male  child, 
at,  etc,  of  the  said  mortal  weakness,  debility,  and  emaciation  of  his 
body  as  aforesaid,  did  die,  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  Anne  West,  the  said  male  child 
in  manner  and  form  aforesaid,  feloniously,  wilfully,  and  of  her 
malice  aforethought,  did  kill  and  murder,  against  the  peace  of  our 
sovereign  lady  the  Queen,  her  crown  and  dignity. 

3.  Murder  of  the  Mother. 

Where  the  death  of  the  mother  is  caused  by  an  unlawful  effort 
to  produce  an  abortion,  the  crime  is  murder. l 

Form  No.  233. 

Rex      ) 
against   >  Surry,  to  wit. 
Snyder.  ) 

The  jurors  for  our  lord  the  king  upon  their  oath  present  that 
yohn  Thomas  Snyder,  physician,  late  of  the  parish  of  Wimbledon, 
in  said  county  of  Surry,  being  a  wicked,  malicious,  and  evil-dis- 
posed person,  and  not  having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the  ^Ist 
day  of  March,  in  the  twenty-second  year  of  the  reign  of  our  sover- 

1.  I    Russ.  on  Crimes  740;  i  Hale     Moore,  25  Iowa  128.    See  also  Fixmer 
429;  Tinckler's  Case,  i  East  P.  C.  230;     v.  People,  153  111.  123. 
Ex  f.  Wolff,   57    Cal.   94;    State   v. 
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eign  lord  George  the  Third,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  etc.,  king,  defender  of  the 
faith,  with  force  and  arms,  at  the  parish  of  Wi?nbledon,  in  the 
county  aforesaid,  in  and  upon  one  Ann  Styles,  the  wife  of  Freder- 
ick Styles,  in  the  peace  of  God  and  our  said  sovereign  lord  the 
king  then  and  there  being,  and  also  then  and  there  being  a  woman 
big  and  pregnant  with  child,  as  the  said  yoh?i  Thomas  Snyder  then 
and  there  well  knew,  did  make  a  violent  assault,  and  the  said  yohn 
Thomas  Snyder  did  then,  with  force  and  arms,  at  the  parish  of 
Wimbledon,  in  the  county  of  Surry  aforesaid,  feloniously,  wick- 
edly, voluntarily,  and  of  his  malice  aforethought,  give  and  adminis- 
ter, and  cause  and  procure  to  be  given  and  administered,  to  the 
%a,\6.  Ann  Styles,  so  being  big  and  pregnant  with  child  as  aforesaid, 
a  large  quantity,  to  wit,  two  ounces,  of  a  certain  deadly,  dangerous, 
destructive,  unwholesome,  and  pernicious  substance  called  savin, 
with  the  intent  of  him  the  said  John  Thomas  Snyder  feloniously, 
wilfully,  wickedly,  and  of  his  malice  aforethought  to  cause  and 
procure  the  abortion,  miscarriage,  and  premature  labor  of  her  the 
said-^««  Styles,  so  being  big  and  pregnant  with  child  as  aforesaid ; 
that  the  said  Ann  Styles  did  then  and  there  take  and  swallow 
down  into  her  body  the  said  deadly,  dangerous,  destructive,  un- 
wholesome, and  pernicious  substance  called  savin,  so  given  and  ad- 
ministered to  her  by  the  said  John  Thomas  Snyder  as  aforesaid, 
with  the  intent  aforesaid,  by  reason  and  means  whereof  the  abor- 
tion, miscarriage,  premature  labor,  and  delivery  of  her  the  said  Ann 
Styles  was  then  and  there  caused  and  procured ;  that  by  reason 
and  means  of  the  taking  and  swallowing  down  into  her  body  of  the 
said  deadly,  dangerous,  destructive,  unwholesome,  and  pernicious 
substance  called  savin,  so  given  and  administered  to  her  by  the 
said  John  Thomas  Snyder  as  aforesaid,  and  of  the  abortion,  mis- 
carriage, premature  labor,  and  delivery  of  her  then  and  thereby 
caused  and  procured,  she  the  said  Ann  Styles  became  sick,  lame, 
sore,  and  mortally  diseased  and  disordered  in  her  body,  and  from 
thence  did  languish,  and  languishing  did  live,  until  the  27th  day  of 
the  same  month  of  March,  on  which  last  mentioned  day  she  the 
said  Ann  Styles  of  the  said  mortal  sickness  and  disorder  so  caused 
and  produced  as  aforesaid  did  die;  and  so  the  jurors  aforesaid  do 
say  that  the  said  John  Thomas  Snyder  wilfully,  wickedly,  and  of 
his  malice  aforethought  the  said  Ann  Styles  did  kill  and  murder 
in  manner  and  form  aforesaid,  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity. 

II.  UNDER  ENGLISH  STATUTES. 

1.  In  General. 

Form  No.  234. 
(24  and  25  Vict.,  c.  100,  (j  58.) 

)  The  jurors  for  our  lady  the  Queen  upon  their  oath  present 

to  wit.  \      thdXyohn  Doe,  on  the day  of ,  in  the  year  of 
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our  Lord ,*  feloniously  and  unlawfully  did  administer  to,  and 

cause  to  be  taken  by,  one  Caroline  Doe  (or  administer  to  her  or 
cause  to  be  taken  by  her)  a  large  quantity,  to  wit,  two  ounces,  of  a 
certain  noxious  thing  called  savin  {poison  or  other  noxious  thing), 
and  with  intent  thereby  then  to  procure  the  miscarriage  of  the  said 
Caroline  Doe,  against  the  form,  etc.  {If  there  be  any  doubt  as  to 
the  drug  administered,  it  may  be  prudent,  perhaps,  to  state  it  in 
different  ways,  in  several  counts,  and  add  a  count  stating  it  to  be 
*'  a  certain  noxious  thing  to  the  jurors  aforesaid  unknown.") 

Form  No.  235. 

(24  and  25  Vict.,  c.  loo,  §  58.) 

(  Commencing  as  in  Form  No.  ^SJf,  and  continuing  down  to  *) 
feloniously  and  unlawfully  did  use  a  certain  instrument  {^any  in- 
strument or  other  means    whatsoever)    called   a  ,    by  then 

{state  the  mode  of  using  the  instrument) ,  with  intent,  etc.  {con- 
cluding as  in  Form  No.  23^). 

Form  No.  236. 

(24  and  25  Vict.,  c.  100,  §  59.) 

{Commencing  as  in  Form  No.  23^,  and  continuing  down  to  *) 
imlawfully  did  procure  {supply  or  procure)  a  large  quantity,  to  wit, 
two  ounces,  of  a  certain  noxious  thing  called  savin,  he  the  said  John 
Doe  then  well  knowing  that  the  same  was  then  intended  to  be  un- 
lawfully used  and  employed  with  intent  to  procure  the  miscarriage 
of  one  Caroline  Doe,  against  the  form,  etc.  {If  it  be  unknown 
what  drug  was  procured,  it  may  be  stated  a^  "  a  certain  noxious 
thing  to  the  jurors  unknown.") 

Form  No.  237. 

(24  and  25  Vict.,  c.  100,  §  58.) 
(Reg.  V.  Hollis,  12  Cox  C.  C.  463.) 

)  That  John  Doe,   on,  etc.,  at,  etc.,  feloniously  and  unlaw- 

to  wit.  \  fully  did  administer  to  one  Caroline  Doe  a  large  quantity 
of  a  certain  noxious  thing  to  the  jurors  unknown,  with  intent  in  so 
doing  to  procure  the  miscarriage  of  the  said  Caroline  Doe,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace,  etc. 

{Second  Count.) — That  the  said  John  Doe,  on,  etc.,  at,  etc.,  did 
feloniously  and  unlawfully  cause  to  be  taken  by  one  Caroline  Doe 
a  large  quantity  of  a  certain  noxious  thing  to  the  jurors  unknown, 
with  intent  in  so  doing  to  procure  the  miscarriage  of  the  said  Caro- 
line Doe,  against  the  peace,  etc. 

(  Third  Count.) — That  the  said  yohn  Doe,  on,  etc.,  at,  etc.,  did 
feloniously  and  unlawfully  cause  the  said  Caroline  Doe  to  take  and 
swallow  down  into  her  body  a  large  quantity  of  a  certain  liquid  to 
the  jurors  unknown,  with  intent  to  procure  the  miscarriage  of  the 
said  Caroline  Doe,  against,  etc. 
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WHEN  THE  WOMAN   IS  QJL'ICK  WITH    CHILD. 

Form  N0.238. 

{Title  and  Venue.)       (43  Geo.  Ill,   c.  58,  §  i.) 

The  jurors,  etc.,  upon  their  oath  present   that  yohn  Doe,  late  of 

,    in    the    county    of  ,    laborer,  on    the  Jirst   day   of 

yune,  in  the  year  of  our  Lord  ,  at  ,   in  the  county 

aforesaid,  feloniously,  wilfully,  maliciously,  and  unlawfully  did  ad- 
minister to,  and  cause  to  be  administered  to  and  taken  by,  one 
Caroline  Doc  a  large  quantity  of  a  certain  noxious  and  destructive 
substance  called  savin,  to  wit,  two  ounces  of  the  said  substance 
called  savin,  with  intent  then  and  there  and  thereby  to  cause  and  pro- 
cure the  miscarriage  of  the  said  Caroline  Doe.  she  the  said  Caroline 
Doe,  at  the  time  of  the  administering  and  taking  of  the  substance  as 

aforesaid,  being  quick  with  child,  to  wit,   at aforesaid,  in 

the  county  aforesaid,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace,  etc.l 

THE  WOMAN  NOT  BEING  QUICK  WITH  CHILD. 

Form  No.  239. 
(  Title  and  Venue.)        (43  Geo.  Ill,   c.  56,  §  2.) 

The  jurors,  etc..  upon  their  oath  present  that  yohn  Doe,   late  of 

,  in  the  county  of ,  laborer,  on  the  Jirst  day  of  yunc, 

in  the  year  of  our  Lord ,  at aforesaid,  in  the  county 

aforesaid,  feloniously,  wilfully,  and  maliciously  did  administer  to, 
and  cause  to  be  administered  to  and  taken  by,  one  Caroline  Doe  a 
large  quantity  of  a  certain  drug  called  savin,  to  wit,  two  ounces  of 
the  said  drug,  with  intent  then  and  there  and  therebv  to  cause  and 
procure  the  miscarriage  of  the  said  Caroline  Doe,  she  the  said  Caro- 
line Doe,  at  the  time  of  the  administering  and  taking  of  the  said 
drug  as  aforesaid,  being  with  child,  but  not  quick  with  child,  to 

wit,  at aforesaid,  in  the  county  aforesaid,  against  the  form 

of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace,  etc. 2 

Form  No.  240. 

{  Title  and  Vcmie.)        (9  Geo.  IV,   c.  31,  §  13.) 

(First  Count.) — The  jurors,  etc.,  upon  their  oath  present  that 

yohn  Doe.  late  of  ,  in   the  county  of  ,  physician,  on 

the  Jirst  day  of   yune,  in  the  year  of  our  Lord ,  at 

aforesaid,  in  the  county  aforesaid,  feloniously,  unlawfully,  and 
maliciously  did  administer  to,  and  cause  to  be  taken  by,  one 
Caroline  Doe,  she  the  said  Caroline  Doe  then  and  there  being  quick 
with  child,  a  large  quantity,  to  wit,  two  ounces,  of  a  certain  noxious 
thing,  to  wit,  a  noxious  thing  called  savin,  with  intent  then  and 
there  and  thereby  to  procure  the  miscarriage  of  the  said  Caroline 

1.  Arch.  Cr.  PI.  (2d  London  ed.)  2.  Arch.  Cr.  PI.  (2d  London  ed.) 
336;  Storer  and  Heard  on  Cr.  Abor-  235;  Storer  and  Heard  on  Cr.  Abor- 
tion 167.  tion  166. 
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Doe,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,   and  against  the  peace,  etc. 

[Second  Count.) — The  jurors  aforesaid,  upon  their  oath  aforesaid, 
do    further   present  that   the   said  John  Doe,  on  the  day  and  year 

aforesaid,  at aforesaid,  in   the  county  aforesaid,  feloniously, 

unlawfully,  and  maliciously  did  administer  to,  and  cause  to  be  taken 
by,  said  Caroline  Doe,  she  the  said  Caroline  Doe  then  and  there 
being  quick  with  child,  a  large  quantity,  to  wit,  two  ounces,  of  a 
certain  poisonous  and  noxious  thing  to  the  jurors  aforesaid  unknown, 
with  intent  then  and  there  and  thereby  to  procure  the  miscarriage 
of  the  said  Caroline  Doe,  contrary  to  the  form,  etc. 

( Third  Count.) — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Doe,  on  the  day  and 
year  aforesaid,  at aforesaid,  in  the  county  aforesaid,  felo- 
niously, unlawfully,  and  maliciously  then  and  there  did,  with  in- 
tent to  procure  the  miscarriage  of  the  said  Caroline  Doe,  the  said 
Caroline  Doe  being  then  and  there  quick  with  child,  use  a  certain 
instrument,  to  wit,  a  catheter,  in  and  upon  the  body  of  the  said 
Caroline  Doe,  by  then  and  there  [state  how  it  was  used),  contrary 
to  the  form,  etc. 

Form  No.  241. 
(9  Geo.  IV,  c.  31,  §  13,  second  clause.) 
(  Title  and  Venue. ) 

The   jurors,  etc.,  on   their  oath   present   that    yohn   Doe,  late  of 

,  in    the    county  of   ,   physician,  on   the  Jirst  day  of 

yune,  in  the   year  of  our  Lord  ■' ,  at aforesaid,  in  the 

county  aforesaid,  feloniously,  unlawfully,  and  maliciously  did  ad- 
minister to,  and  cause  to  be  taken  by,  one  Caroline  Doe,  she  the  said 
Caroline  Doe  then  and  there  being  with  child,  but  not  quick  with 
child,  a  large  quantity,  to  wit,  two  ounces,  of  a  certain  noxious 
thing,  to  wit,  a  noxious  thing  called  savin,  with  intent,  etc. 

Form  No.  242. 
(  Title  and  Venue.)  (7  Wm.  IV,  and  i  Vict.,  c.  85,  «  6.) 

The  jurors,  etc.,  upon  their  oath  present    that  yohn  Doe,  late  of 

,  in  the  county  of  ■ ,  laborer,  upon  the  Jirst  day  of  yune, 

in  the  year  of  our  Lord ,  at aforesaid,  in  the  county 

aforesaid,  feloniously  and  unlawfully  did  administer  to,  and  cause  to 
be  taken  by,  one  Caroline  Doe  a  large  quantity  of  a  certain  noxious 
thing  called  savin,  to  wit,  two  ounces  of  the  said  noxious  thing 
called  savin  [if  an  instrument  was  used, give  its  natne,  if  known, 
and  manner  of  using  it) ,  with  intent  then  and  there  and  thereby 
to  produce  the  miscarriage  of  the  said  Caroline  Doe,  contrary,  etc. 

2.  Indictment  against  Principal  and  Accessory  before 

the  Fact. 

Form  No.  243. 
(Precedent  in  Reg.  v.  Ashmall,  9  C.  &  P.  236,  38  E.  C.  L.  97.) 
Staffordshire,  to  wit. 

The  jurors  for  our  lady  the  Queen  upon   their  oath  present  that 
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Thomas  Askmall,  late  of,  etc.,  on,  etc.,  at,  etc.,  feloniously,  unlaw- 
fully, and  maliciously  did  use  a  certain  instrument,  the  name  of 
which  instrument  is  to  the  jurors  unknown,  by  then  and  there 
forcing,  thrusting,  and  inserting  the  said  instrument  into  the  private 
parts  of  Hannah  JLear,  now  known  by  the  name  of  Hannah  Evans., 
with  intent  in  so  doing  then  and  there  and  thereby  to  procure  the 
miscarriage  of  the  said  Hannah  Lear.,  now  known  by  the  name 
of  Hannah  Evans.,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Thomas  Josiah  Tay,  late  of,  etc.,  before  the  commit- 
ting of  the  felony  by  the  said  Thomas  Ashjnall,  as  aforesaid,  to  wit, 
on,  etc.,  at,  etc.,  feloniously  did  procure,  counsel,  and  command  the 
said  Tho?nas  Ashmall  the  felony  aforesaid,  in  manner  and  form 
aforesaid,  to  commit,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity,  i 

III.  UNDER    AMERICAN    STATUTES. 

1.  Producing^  Miscarriag'e  in  General. 

Form  No.  244. 

(  Title  and  Venue.)      ^^'^'-  ^'""-  '^94,  ^  6545.) 

yohn  Doe  is  accused  by  the  grand  jury  of  the  county  of  Ramsey, 
by  this  indictment,  of  the  crime  of  abortion,  committed  as  follows  : 
The  said  John  Doc,  on  the  27th  day  of  October,  A.  D.  i8P5,  at 
the  city  of  St.  Paul,  in  the  said  county  of  Ratnsey,  did  unlawfully, 
wilfully,  maliciously,  and  feloniously  administer  and  cause  to  be  ad- 
ministered to  one  Caroline  Doe,  a  woman,  then  and  there  being 
big  and  pregnant  with  child,  large  quantities  of  medicines,  drugs, 
and  noxious,  pernicious,  and  destructive  substances,  the  names,  in- 
gredients, and  kinds  of  said  medicines,  drugs,  etc.,  being  to  the 
grand  jury  unknown,  with  the  intent  then  and  there  thereby  to 
cause  and  procure  2  the  premature  labor  and  miscarriage  of  her  the 
said  Caroline  Doe,  the  taking  of  said  medicines,  drugs,  and  noxious, 
pernicious,  and  destructive  substances  not  being  then  and  there  nec- 
essary to  preserve  the  life  of  the  said  Caroline  Doe,  or  the  life  of 
the  said  child  with  which  she  the  said  Caroline  Doe  was  then  and 
there  big  and  pregnant  as  aforesaid,  by  means  whereof  the  prema- 
ture labor  and  miscarriage  of  her  the  said  Caroline  Doe  were  then 
and  there  caused  and  procured,  the  said  premature  labor  and  abor- 
tion of  her  the  said  Caroline  Doe  not  being  then  and  there  neces- 

1.  In  Com.  7'.  Adams,  127  Mass.  15,  that  the  accused  administered  the  drug 
there  is  a  precedent  for  the  indictment  with  intent  to  cause  an  abortion;  the 
of  an  accessory  before  the  fact  to  the  indictment  should  charge  that  it  was 
crime  of  abortion.  See  also  the  title  Ac-  administered  with  intent  to  cause  and 
CKssoRiES,  Aiders,  and  Abettors.  procure    the    miscarriage.     State    v. 

2.  It  is  not  sufficient  to  allege  simply  Drake,  30  N.  J.  L.  422. 
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sary  to  preserve  the  life  ot  her  the  said  Caroline  Uoe,  or  the  life  of 
the  said  child  with  which  she  the  said  Caroline  Doe  was  then  and 
there  big  and  pregnant  as  aforesaid,  by  means  whereof  the  death  of 
the  said  child  with  which  she  the  said  Caroline  Doe  was  then  and 
there  big  and  pregnant,  as  aforesaid,  then  and  there  resulted,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Minnesota.^ 

Form  No.  245. 

(Precedent  in  State  v.  Owens,  22  Minn.  239.) 
(  Title  and  Vemie.) 

yay  Oivens  is  accused  by  the  grand  jury  of  the  county  of  Ramsey, 
by  this  indictment,  of  the  crime  of  abortion,  committed  as  follows: 
The  said  yay  Owens,  on  the  twenty-third  day  of  April,  A.  D. 
i87-^,  at  the  city  of  St.  Paul,  in  this  county,  did  wilfully,  unlaw- 
fully, and  feloniously  procure  one  yulia  A.  Mann,  a  woman,  and 
then  and  there  being  pregnant  with  a  child,  to  take  a  large  quantity 
of  medicines,  or  a  large  quantity  of  drugs,  or  a  large  quantity  of 
noxious,  pernicious,  and  destructive  substances,  the  names,  in- 
gredients, kinds,  quality,  and  quantity  of  said  medicines,  or  of  said 
drugs,  or  of  said  noxious,  pernicious,  and  destructive  substances, 
being  to  the  grand  jury  unknown,  with  the  intent  then  and  there 
thereby  to  cause  premature  labor  of  her  the  said  yulia  A.  Mann; 
the  taking  of  said  medicines,  or  drugs,  or  noxious,  pernicious,  and 
destructive  substances,  by  her  the  said  yulia  A.  Mann,  not  then 
and  there  being  necessary  to  preserve  the  life  of  the  said  yulia  A. 
Mann,  and  then  and  there  the  life  of  the  said  child  with  which  she 
the  said  yulia  A.  Mann  was  then  and  there  pregnant,  as  afore- 
said, by  the  means  whereof  the  premature  labor  of  her  the  said 
yulia  A.  Mann  was  then  and  there  caused;  the  premature  labor 
of  her  the  said  yulia  A .  Mann  not  being  then  and  there  necessary 
to   preserve  the  life  of  the   said   yulia  A.  Mann,   or  the  life  of  the 


1.  In  New  York  the  statute  is  the 
same  as  that  of  Minnesota.  See  Cook's 
Penal  Code  of  New  York,  §  294. 

In  Alabama  nothing  is  said  about 
preserving  the  life  of  the  child.  Crim. 
Code  of  Ala.,  §  4022. 

In  the  following  states  the  law  is 
substantially  the  same  as  that  under 
which  the  above  form  was  drafted  : 

Arizona. — Rev.  Stat.  1887,  par.  454. 

California. — Pen.  Code,  §  274. 

Colorado. — Mills  Anno.  Stat.,  §  1209. 

Connflciicut. — Gen.  Stat.  1888,  §  141 1. 

Delaware. — Laws,  p.  930. 

Florida. — Rev.  Stat.  1892,  §  2618. 

Georgia. — Code,  ^  4337(/;). 

Idaho. — Rev.  Stat.,  \  6794. 

Indiana. — Rev.  Stat.,  ^  1923. 

lo-iva. — Rev.  Code,  ^  3864. 

Kansas. — Gen.  Stat.  1889,  par.  2165. 

Maine. — Rev.  Stat.,  p.  904,  4  8. 


Massachusetts. — Pub.  Stat.,  p.  1166, 
§9. 

Michigan. — How.  Anno.  Stat.,  ^ 
9108. 

Montana. — Pen.  Code,  §  480. 

Nebraska. — Comp.  Stat.,  p.  668,  §39. 

Nevada. — Gen.  Stat.,  §  4605. 

NeTV   Hampshire.  —  Pub.    Stat.,    p. 

739.  §"• 

Ohio.— Key.  Stat.,  §  6815. 

Oklahoma. — Stat.,  par.  2177. 

Rhode  Island. — Pub.  Stat.,  p.  669, 
4  22. 

Vermont. — Rev.  Laws,  §  4247. 

In  Missouri  it  is  a  good  defense  if 
the  act  was  done  either  to  preserve  the 
life  of  the  mother  or  because  it  was 
advised  by  a  physician  to  be  necessary 
for  that  purpose.  Rev.  Stat.  Mo.,  § 
3495;  State  V.  Fitzporter,  93  Mo.  390; 
State  V.  Meek,  70  Mo.  355. 
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said  child  with  which  she  the  said  yulia  A.  Mann  was  then  and 
there  pregnant,  by  the  means  whereof  aforesaid  the  death  of  the 
said  child  with  which  she  the  said  yulia  A.  Mann  was  then  and 
there  pregnant,  as  aforesaid,  then  and  there  resulted,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Minnesota. 

Dated  at  the  city  of  St.  Paul,  in  the  county  of  Ramsey.,  Minne- 
sota, the  IJfth  day  of  May,  A.  D.  i87^. 

Form  No.  246. 

(Precedent  in  Hays  v.  State,  40  Md.  633.) 

State  of  Maryland ,    IVas/iin^ionCounty ,  to  wit. 

[J^irst  Count. ) — The  jurors  of  the  state  of  Maryland,  for  the  body 
of  Washington  county,  do  on  their  oath  present  that  Susan  Hays, 
late  of  Washington  county  aforesaid,  white  woman,  and  John  Mc- 
Cauley,  late  of  the  county  aforesaid,  yeoman,  on  the  Jirst  day  of 
August,  in  the  year  of  our  Lord  eighteen  hundred  and  seventy -three, 
at  Washington  county  aforesaid,  unlawfully  and  wilfully  did  cause 
to  be  used  by  Louisa  Ross,  then  and  there  being  a  pregnant  woman, 
a  large  quantity  of  a  certain  substance,  medicine,  and  noxious  and 
poisonous  drugs  and  preparations,  to  the  jurors  aforesaid  unknown, 
for  the  purpose  of  causing  the  miscarriage  and  abortion  of  her  the 
said  Louisa  Ross,  pregnant  with  child  as  aforesaid,  they  the  said 
Susan  Hays  and  John  Mc  Cauley  not  being  then  and  there  regular 
practitioners  of  medicine,  contrary  to  the  form  of  the  Act  of  As- 
sembly in  such  case  made  and  provided,  and  against  the  peace,  gov- 
ernment, and  dignity  of  the  state. 

{^Second  Count. ^ — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Susan  Hays  and  John 
Mc  Cauley,  on  the  s,2L\d  Jirst  day  of  August,  in  the  year  eighteen 
hundred  and  seventy-three,  at  Washington  county  aforesaid,  unlaw- 
fully and  knowingly  did  cause  to  be  used  by  Louisa  Ross,  then  and 
there  being  a  pregnant  woman,  a  certain  means,  to  wit,  the  taking 
of  a  certain  poison,  drug,  mixture,  preparation,  and  medicine,  to  the 
jurors  aforesaid  unknown,  for  the  purpose  of  causing  a  miscarriage 
and  abortion  upon  the  person  of  her  the  said  Louisa  Ross,  pregnant 
with  child  as  aforesaid,  they  the  said  Susan  Hays  and  John  Mc- 
Cauley  not  being  then  and  there  regular  practitioners  of  medicine, 
contrary  to  the  form  of  the  Act  of  Assembly  in  such  case  made  and 
provided,  and  against  the  peace,  government,  and  dignity  of  the 
state. 

{Third  Count.) — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Susan  Hays  and  John 
Mc  Cauley,  on  the  said  Jirst  day  of  August,  in  the  year  eighteen 
hundred  and  seventy-three,  at  Washington  county  aforesaid,  un- 
lawfully and  knowingly  did  cause  to  be  used  by  Louisa  Ross,  then 
and  there  being  a  pregnant  woman,  a  certain  means,  to  wit,  the 
taking  of  a  large  quantity  of  a  certain  poison,  drug,  medicine,  and 
preparation,  to  the  jurors  aforesaid  unknown,  for   the    purpose   of 
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causing  a  miscarriage  and  abortion  of  the  said  Louisa  Ross^  being 
then  and  there  pregnant  with  child  as  aforesaid,  they  the  said  Susan 
Hays  and  John  Mc  Caulcy  not  being  then  and  there  regular  practi- 
tioners of  medicine  supervising  cases  of  abortion  occurring  spon- 
taneously as  the  result  of  accident,  or  from  any  natural  cause,  and 
not  being  regular  practitioners  of  medicine  producing  an  abortion 
upon  the  said  Louisa  Ross  after  consulting  with  one  or  more  re- 
spectable physicians,  and  not  being  satisfied  that  the  foetus  was 
dead  or  that  no  other  method  would  secure  the  safety  of  the  said 
Louisa  Ross,  contrary  to  the  form  of  the  Act  of  Assembly  in  such 
case  made  and  provided,  and  against  the  peace,  government,  and 
dignity  of  the  state. 

[Fourth  Count.) — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Susan  Hays  and  John 
McCauley,  on  the  s-d\d  Jirst  day  of  August,  in  the  year  eighteen 
hundred  and  seventy -three,  at  Washington  county  aforesaid,  un- 
lawfully and  knowingly  did  use  upon  Louisa  Ross,  then  and  there 
being  a  woman  pregnant  with  child,  a  certain  means,  to  the  jurors 
aforesaid  unknown,  for  the  purpose  of  causing  a  miscarriage  and 
abortion  of  her  the  said  Louisa  Ross,  being  then  and  there  pregnant 
with  child  as  aforesaid,  they  the  said  Susan  Hays  and  John  Mc- 
Cauley  not  then  and  there  being  regular  practitioners  of  medicine, 
contrary  to  the  form  of  the  Act  of  Assembly  in  such  case  made  and 
provided,  and  against  the  peace,  government,  and  dignity  of  the 
state. 1 

MISCARRIAGE   BEFORE    QJJICKENING  OF  CHILD. 

Form  No.  247. 
(Sand,  and  H,  Ark.  Dig.,  ^  1459.) 

State  of  Arkansas  ) 

against  >  Indictment.  (  Venue) 

John  Doe.  ) 

The  grand  jury  of  Logan  county,  in  the  name  and  by  the  authority 
of  the  state  ol  Arkansas,  accuse  John  Doe  of  the  crime  of  abortion, 
committed  as  follows,  to  wit:  The  said  John  Doe,  on  the  20th  day 
of  December,  A.  D.  \%95,  in  the  county  of  Logan  aforesaid,  did  un- 
lawfully, wilfully,  and  feloniously  prescribe  and  administer,  and 
cause  to  be  administered,  to  one  Caroline  Doe,  a  woman  then  and 
there  pregnant  with  child,  before  the  period  of  quickening, 2  a  large 
quantity  of  a  certain  noxious   drug  called  ergot,  with  intent  then 

1.  See  also  Lamb  v.  State,  67  Md.  wise  the  defendant  cannot  be  convicted 
524,  containing  a  precedent  under  the  of  the  statutory  felony,  but  may  be 
same  statute,  one  count  of  which  was  convicted  of  a  misdemeanor  under  the 
held  bad  on  demurrer.  common  law  if  the  indictment  is  not 

2.  This  ofTense  is  made  a  felony  by  otherwise  defective ;  and  if  the  act  was 
statute.  Sand,  and  H.  Ark.  Dig.,  ^  1459.  done  after  the  period  of  quickening, 

But  it  must  be  alleged  in  the  indict-  the  defendant  could  be  punished  under 
ment  that  the  act  was  done  "  before  the  common  law  only.  See  State  v. 
the    period    of    quickening,''    other-     Reed,  45  Ark.  333. 
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and  there  and  thereby  to  produce  an  abortion  and  the  prema- 
ture delivery  and  expulsion  of  the  foetus  with  which  she  the 
said  Caroline  Doe  was  then  and  there  pregnant  as  aforesaid,  and 
not  for  the  purpose  of  saving  the  life  of  her  the  said  Caroline  Doe, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Arkansas. 

2.  Woman  Producing"  or  Attempting  to  Produce  Her  Own 

Miscarriage. 

a.  In  General. 

Form  No.  248. 

<  Title  and  Venue.)      ^^'^'-  ^^""-  '^94,  §  6546.) 

Caroline  Doe  is  accused  by  the  grand  jury  of  the  county  of  Ramsey, 
by  this  indictment,  of  the  crime  of  abortion,  committed  as  follows  : 
The  said  Caroline  Doe,  being  then  and  there  a  woman  big  and 
pregnant  with  child,  did  on  the  27th  day  of  October,  A.  D.  i8P5, 
in  the  city  of  St.  Paul,  in  said  county  of  Ratfisey,  unlawfully,  wil- 
fully, and  feloniously  take  and  swallow  down  into  her  stomach 
large  quantities  of  a  certain  noxious,  injurious,  and  destructive  drug 
called  ergot  (or  used  or  submitted  to  the  use  of  an  instrument  called 
a  catheter,  etc.),  with  the  intent  then  and  there  and  thereby  to  pro- 
duce her  own  miscarriage,  the  same  not  being  necessary  to  preserve 
the  life  of  her  the  said  Caroline  Doe,  or  the  life  of  the  child  with 
which  she  the  said  Caroline  Doe  was  then  and  there  big  and 
pregnant  as  aforesaid,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Minnesota."^ 

b.  Resulting  In  Death  of  Quick  Child. 
Form  No.  249. 

(  Title  and  Venue. )       (^'^'-  ^^"^"-  '^94-  §  6450.) 

Caroline  Doe  is  accused  by  the  grand  jury  of  the  county  of 
Ramsey,  by  this  indictment,  of  the  crime  of  manslaughter  in  the 
second  degree,  committed  as  follows  :  The  said  Caroline  Doe,  on 
the  21th  day  of  October,  A.  D.  i855,  in  the  city  of  St.  Paul,  in 
said  county  of  Ramsey,  being  then  and  there  a  woman  pregnant 
with  a  quick  child,  did  unlawfully,  wilfully,  maliciously,  and  felo- 
niously take  and  swallow  down  into   her  stomach  a  large   quantity, 

1.  See  also  Cook's   Penal    Code  of  Idaho. — Rev.  Stat.,  §  6795. 

New  York,  which   is  the  same  as   the  Indiana. — Rev.  Stat.,  §  1924. 

statute    under     which    this    form     is  Montana. — Pen.  Code,  ^  481. 

drafted.  Oklahoma. — Stat.,  par.  2178. 

In  the  following   states  the  law  is  The    procuring    of    an  abortion  by 

substantially  the  same  as  that  of  New  a   married   woman   upon   herself   was 

York  and  of  Minnesota:  held  to  be  no  crime  under  the    Iowa 

Arizona. — Rev.  Stat.  1887,  par.  455.  statute.      Hatfield   -•.    Gano,   15   Iowa 

California. — Pen.  Code,  ^  275.  177;     Abrams     v.     Foshee,     3     Iowa 

Connecticut. — Gen.  Stat.  1888,  ^  1412.  274. 
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to  wit,  two  ounces,  of  a  certain  noxious,  poisonous,  and  destructive 
substance  called  savin  (or  if  an  instrument  was  used.,  give  the  name 
of  it.,  if  knoivn,  and  describe  the  manner  of  using  it),  with  the  in- 
tent then  and  there  thereby  to  produce  her  own  miscarriage,  and 
to  cause  the  death  of  the  said  quick  child  with  which  she  the  said 
Caroline  Doe  was  then  and  there  pregnant,  the  same  not  being 
necessary  to  preserve  the  life  of  her  the  said  Caroline  Doe.,  or  the  life 
of  the  quick  child  of  which  she  was  then  and  there  pregnant  as  afore- 
said, and  the  said  Caroline  Doe,  of  her  malice  aforethought,  did  then 
and  there  in  the  manner  aforesaid  cause  and  produce  her  own  mis- 
carriage, and  the  death  and  destruction  of  the  said  quick  child  with 
which  she  the  said  Caroline  Doe  was  then  and  there  pregnant  as 
aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Minne- 
sota.'^ 

3.  Murder  of  the  Mother. 

Form  No,  250. 

(  Title.)  (Precedent  in  Beasley  v.  People,  89  111.  573.) 

State  of  Illinois, 


Knox  County  ^ 

The  grand  jurors,  chosen,  selected,  and  sworn  in  and  for  the 
county  of  Knox,  in  the  name  and  by  the  authority  of  the  people 
of  the  state  of  Illinois,  upon  their  oaths  present  that  William 
H.  Beasley,  late  of  said  Knox  county,  on  the  sixth  day  of  May, 
in  the  year  i877,  at  ,  in  said  county  of  Knox,  did  un- 
lawfully, feloniously,  and  wilfully  use  a  certain  instrument  called  a 
gum-bougie  by  then  and  there  forcing,  thrusting,  and  inserting  the 
said  instrument  called  a  gum-bougie  into  the  womb  and  private 
parts  of  one  Mattie  Naslund,  then  and  there  being  a  woman  preg- 
nant with  child,  and  in  the  peace  of  the  people,  with  intent  then 
and  there  to  produce  the  miscarriage  of  the  said  Mattie  Naslund, 
and  did  thereby  unlawfully,  feloniously,  and  wilfully,  with  malice 
aforethought,  cause  the  miscarriage  of  the  said  Mattie  Naslund,  it 
not  being  then  and  there  necessary  to  cause  such  miscarriage  for  the 
preservation  of  the  life  of  the  said  Mattie  Naslund,  the  said  Wil- 
liam H.  Beasley  then  and  there  well  knowing  that  the  use  of  the 
said  instrument  as  aforesaid,  at  the  time  aforesaid,  in  the  manner 
aforesaid,  would  produce  such  miscarriage;  by  reason  whereof  the 
said  Mattie  Naslund,  from  the  said  sixth  day  of  May,  in  the  year 
aforesaid,  did  languish,  and  languishing  did  live,  on  which  said 
nineteenth  day  of  May,  in  the  year  aforesaid,  at  the  county  afore- 
said, the  said  Mattie  Naslund  died  [usual  conclusion). 

Form  No.  251. 

(Precedent  in  State  v.  Young,  55  Kan.  349.) 
{Title  and   commencement.)    That  on  the day   of    May, 

1.  In  New  York  the  law  is  the  See  Cook's  Penal  Code  of  New 
same.  York,  f)  194. 
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i8P4i  at  and  within  the  county  of  Cowley  and  state  of  Kansas,  one 

A.  R.  Wilcox  and  R.  M.  Toung  did  unlawfully,  maliciously,  wil- 
fully, feloniously,  and  of  their  malice  aforethought  administer  to  one 
Carrie  B.  Wilcox  medicines,  drugs,  and  substances,  a  more  partic- 
ular description  of  w^hich  is  unknown  to  your  informant,  and  did 
unlawfully,  maliciously,  wilfully,  feloniously,  and  of  their  malice 
aforethought  employ,  at  and  upon  the  body  of  the  said  Car- 
rie B.  Wilcox,  a  certain  instrument,  the  name  and  description  of 
which   are   unknown   to  your   informant,  she   the  said    Carrie  B. 

Wilcox  being  then  and  there  a  woman  pregnant  with  a  quick  child, 
and  with  the  intent  then  and  there  to  destroy  said  child,  the 
same  not  then  and  there  having  been  necessary  to  preserve  the  life 
of  her  the  said  Carrie  B.  Wilcox,  and  the  same  not  having  been 
advised  by  a  phj^sician  to  be  necessary  for  that  purpose  ;  and  by 
means  and  in  consequence  of  the  administering  to  the  said  Carrie 

B.  Wilcox  of  the  said  medicines,  drugs,  and  substances,  and  by 
means  and  in  consequence  of  the  said  use  and  employment  of  said 
instrument  by  the  said  A.  R.  Wilcox  and  R.  M.  Toung  to  and 
upon  the  person  of  the  said  Carrie  B.  Wilcox,  she  the  said  Carrie 
B.  Wilcox,  then  and  there  being  greatly  wounded  and  diseased  of 
her  body,  and  from  then  until  the  thirteenth  day  of  May,  i894,  did 
languish,  and  on  the  said  thirteenth  day  of  May,  iS94,  in  the 
county  and  state  aforesaid,  she  the  said  Carrie  B.  Wilcox  of  the 
mortal  wound  and  disease  aforesaid  died,  and  so  the  county  attor- 
ney saith  that  the  said  A.  R.  Wilcox  and  R.  M.  Toung,  in  the 
manner  and  by  the  means  aforesaid,  her  the  said  Carrie  B.  Wil- 
cox did  unlawfully,  feloniously,  maliciously,  wilfully,  and  of  their 
malice  aforethought  kill  and  murder. 

Form  No.  252. 
(Precedent  in  Hatchard  v.  State,  79  Wis.  358.) 

State  of  Wisconsin,  )  ^     ,,      •  -u.   ir^     _^ 
Milwaukee  County.  \  ^^  Municipal  Court. 

The  State  of  Wisconsin 

against 

Thomas  Hatchard  and  Nancy  yosephine  Hatchard. 

I,  Richard  Roe,  the  district  attorney  for  said  county,  hereby  in- 
form the  court  that  on  the  20th  day  of  Nove?nber,  and  the  1st  and 
11th  days  of  December,  in  the  year  i857,  at  the  county  of  Mil- 
waukee, the  said  defendants,  Thomas  Hatchard  and  Nancy  yose- 
phine Hatchard,  did  wilfully  and  feloniously  make  an  assault  in  and 
upon  a  woman,  Alinnie  Beardsley,  she  the  said  Minnie  Beardsley 
being  then  and  there  pregnant  with  a  child,  and  that  the  said 
Thomas  Hatchard  and  Nancy  yosephine  Hatchard  did  then  and 
there  wilfully  and  feloniously  employ  upon  the  body  and  womb  of 
the  said  Minnie  Beardsley  a  certain  sharp  instrument,  or  instru- 
ments, to  this  informant  unknown,  and  did  then  and  there  wilfully 
administer  to  the  said  Minnie  Beardsley  certain  medicines  and 
drugs,  to  this  informant  unknown,  with  intent  thereby  then  and 
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there  wilfully  and  feloniously  to  destroy  such  child,  the  same  not 
being  necessary  to  preserve  the  life  of  such  mother,  the  said  Minnie 
Beardsley^  and  not  having  been  advised  by  two  physicians  ^  to  be 
necessary  for  the  purpose  of  preserving  the  life  of  such  mother, 
the  said  Minnie  Beardslcy,  by  means  whereof  the  death  of  the  said 
Minnie  Beardslcy  was  produced,  and  whereby  the  said  Thomas 
Hatchard  and  Nancy  yosephine  Hatchard  did,  on  the  12th  day  of 
December.,  in  the  year  one  thousand  eight  hundred  and  eighty-seven, 
at  the  said  county  of  Milwaukee,  feloniously  kill  and  slay  the  said 
Minnie  Beardsley.^  Richard  Roe,  District  Attorney, 

Dated . 

Form  No.  253. 

/  -^',1  /  T  '  \  (Rev.  Stat.  Ind.  1881,  §  1923.) 

(  Title  and  V  enue.  y  -  v    i^  o  / 

And  the  jurors,  etc.,  upon  their  oath  do  present  that  one  Thomas 
Traylor,  on  the  30th  day  of  September ,  i883,  at  and  in  the  county 
of  Pike,  and  state  of  Indiana,  did  then  and  there  unlawfully,  felo- 
niously, and  wilfully  employ  and  use  a  certain  instrument,  to  the 
grand  jurors  unknown,  in  and  upon  one  Anna  Poe,  who  was  then 
and  there  a  woman  pregnant  with  child,  and  did  then  and  there 
imlawfully,  feloniously,  and  wilfully  introduce  said  instrument  into 
the  womb  of  the  said  Anna  Poe,  with  intent  then  and  there  and 
thereby  to  procure  and  produce  the  miscarriage  of  the  said  Anna 
Poe,  the  said  Thomas  Traylor  then  and  there  well  knowing  that 
the  said  use  of  said  instrument  would  produce  such  miscarriage,  and 
it  not  being  necessary  then  and  there  to  produce  such  miscarriage 
for  the  preservation  of  the  life  of  the  said  Anna  Poe;  by  reason 
whereof  the  said  Anna  Poe  languished  until  \\ie. first  day  of  October, 
1883,  and  then  and  there  died;  and  so  the  grand  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  charge  and  present  that  the  said 
Thomas  Traylor,  in  manner  and  form  and  by  the  means  aforesaid, 
did  then  and  there  unlawfully  and  feloniously  kill  and  murder  her 
the  said  Anna  Poe.^ 

1.  This  is  a  necessary  allegation  in  Nexv    Hampshire. — Pub.    Stat.,    p. 

indictments    and    informations    under  739,  §  12. 

statutes    making    the    advice   of   two  Nezv  Mexico. — Comp.  Laws,  §   698 

physicians  a  justification  for  producing  (one  physician). 

an   abortion.     See  State  f.  Mclntyre,  2.  This  precedent  is  substantially  the 

19  Minn.  93,  decided   under  a  former  same  as  that  found  in  State  v.  Dickin- 

statute  of  that  state.     Similar  provis-  son,  41  Wis.  299. 

ions  may  be  found  in:  S.  This  indictment  was  attacked   on 

Florida. — Rev.  Stat.  1892,  §  2387.  the  ground  of  duplicity,  it  being  in- 

Georfria. — Code,  §  4337  (b) .  sisted  that  in  addition  to  the  statutory 

Kanscts. — Gen.  Stat.   1889,  par.  236  offense    it    also   charged    involuntary 

(one  physician).  manslaughter;  but   it  was  held   that, 

Michigan. — How.    Anno.     Stat.,    ^  while  it  was  somewhat  informal,  it  was 

9108.  nevertheless  a  good  indictment.  Tray- 

Missi.<!.tippi.— Anno.    Code,    §    1157  lor  7'.  State,  loi  Ind.  65.    Indictments 

(one  physician).  for   the  same   offense   were  su.stained 

Missouri. — Rev.  Stat.,  §   3495    (one  over  the  same  objection  in  Holland  r-. 

physician).  State,   131  Ind.  568;    Rhodes  t;.  State, 

Nebraska. — Comp.  Stat.,  p.  668,  §  39.  128  Ind.  189. 

148  Volume  I. 


254.  ABORTION.  265. 

Form  No.  254. 

(Precedent  in  State  v.  Pearce,  56  Minn.  229.) 

{^Title  and  commencement.)  That  at  the  city  of  St.  Paul,  on 
the  15th  day  of  December.,  i892,  Thomas  y.  Pearce  feloniously  used 
and  employed  in  and  upon  the  body  of  one  Helen  Clayton.,  a.  woman 
then  pregnant  with  child,  a  catheter,  by  forcing  and  thrusting 
the  same  into  the  body  and  womb  of  the  said  Helen  Clayton,  with 
intent  then  and  there  had  and  entertained  by  defendant  to  produce 
a  miscarriage  on  the  said  Helen  Clayton,  the  use  of  said  instrument 
and  the  procuring  of  said  miscarriage,  or  either  of  them,  not  being 
necessary  to  the  preservation  of  the  life  of  the  said  Helen  Clayton., 
or  the  life  of  the  child  with  which  the  said  Helen  Clayton  was  then 
and  there  pregnant,  and  that  said  defendant  did  then  and  there 
inflict  upon  the  body  of  the  said  Helen  Clayton  mortal  bruises  and 
injuries  of  which  she  the  said  Helen  Clayton  died  December 
twenty -second,   \%92. 

Form  No.  255. 

(  Title  and  Venue.)       ^^'^'-  ^^""-  '^^  ^  ^^^'^ 

yohn  Doe  is  accused  by  the  grand  jury  of  the  county  of  Ramsey, 
by  this  indictment,  of  the  crime  of  manslaughter  in  the  first  degree, 
committed  as  follows  :  The  said  John  Doe,  on  the  21th  day  of 
October,  A.  D.  \'895,  at  the  city  of  St.  Paul,  in  said  county  of 
Ramsey,  did  unlawfully,  wilfully,  maliciously,  and  feloniously  pre- 
scribe and  administer  to,  and  cause  to  be  administered  to,  one  Caro- 
line Doe,  a  woman,  being  then  and  there  big  and  pregnant  with  a 
quick  child,  a  large  quantity  of  a  certain  noxious,  dangerous,  inju- 
rious, and  destructive  drug  called  ergot,  the  exact  quantity  of  the 
same  being  to  the  jury  unknown  (or  if  an  instrument  -was  used, 
give  its  name,  if  known,  and  the  tnanner  of  using"  it),  with  intent 
then  and  there  thereby  to  procure  the  miscarriage  of  the  said  Caro- 
line Doe;  neither  the  administering  of  the  said  noxious,  dangerous, 
injurious,  and  destructive  drug  called  ergot  as  aforesaid,  nor  the 
causing  of  the  miscarriage  of  her  the  said  Caroline  Doe,  being  then 
and  there  necessary  to  preserve  the  life  of  her  the  said  Caroline 
Doe,  or  the  life  of  the  said  quick  child  of  which  she  was  then  and. 
there  pregnant  as  aforesaid ;  by  administering  said  noxious  drug 
called  ergot  as  aforesaid,  to  the  said  Caroline  Doe,  the  said  yohn 
Doe  did  then  and  there  cause  and  procure  the  premature  labor  and 
miscarriage  of  her  the  said  Caroline  Doe,*  and  did  then  and  there 
cause  her  the  said  Caroline  Doe  to  become  sick,  sore,  and  distem- 
pered in  body,  and  to  suffer  great  agony  and  torture,  both  of  body 
and  mind,  whereof  she  did  languish,  and  languishing  did  live,  until 
the  29th  day  of  October,  x?,95;  and  on  said  29th  day  of  October, 
i89<5,  said  Caroline  Doe  oi  the  said  mortal  sickness  caused  as  afore- 
■  said  did  die  ;  and  so  the  jurors  upon  their  oath  do  say  that  the  said 
\yohn  Doe  did  wilfully,  feloniously,  and  of  his  malice  aforethought 
[kill  and  murder  her  the  said  Caroline  Doe,  in  manner  as  aforesaid, 
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contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Minnesota."^ 

4.  Causing  Death  of  an  Unborn  Quick  Child. 

Form  No.  256. 

(Stat.  Minn.  1894,  §  6447.) 

(  Commencing  as  in  Form  No.  255,  and  continuing-  down  to  *) 
and  did  then  and  there  cause  and  produce  the^death  and  destruction 
of  the  said  quick  child  of  which  she  the  said  Caroline  Doe  was 
then  and  there  pregnant  as  aforesaid  [continuing  and  concluding 
as  in  Form  N'o.  255,  using  the  words  "said  quick  child,"  instead 
of  "said  Caroline  Doe.")2 

5.  Attempt  to  Procure  Abortion, 

(  Title  and  Ve7iue. )  ^o'"'"  No.  2  5  7  • 

{First  Count.) — And  the  jurors,  etc.,  upon  their  oath  do  present 

that  one  Freeman  J.  Scott,  on  the day  of ,  in  the  year 

,  at ,  did  unlawfully,  feloniously,  and  wilfully  use  and 

employ  a  certain  instrument  called  a  speculum,  and  a  certain  instru- 
ment called  a  catheter,  and  a  certain  instrument  called  a  sound,  and 
a  certain  instrument  called  a  forceps,  and  a  certain  metallic  instru- 
ment the  name  of  which  is  to  the  said  jurors  unknown,  in  and 
upon  one  Ruth  Aument,  who  was  then  and  there  a  woman  preg- 
nant with  child,  by  then  and  there  forcing,  thrusting,  and  inserting 
said  instruments  into  the  private  parts  and  the  womb  of  the  said 
Ruth  Aument,  and  then  and  there  did  thereby  unlawfully,  feloniously, 
and  wilfully  attempt  to  procure  and  produce  the  miscarriage  of  the 
said  Ruth  Aumcnt.  it  not  being  then  and  there  necessary  to  procure 
or  produce  such  miscarriage  for  the  preservation  of  the  life  of  the 
said  Ruth  Aument,  etc. 

[Second  Count.) — And  the  jurors  aforesaid,  etc.,  do  further  pre- 
sent that  said  Freeman  "J.  Scott,  on,  etc.,  at,  etc.,  did  unlawfully, 
feloniously,  and  wilfully  use  and  employ  a  certain  instrument  called 
a  speculum,  and  a  certain  instrument  called  a  sound,  and  a  certain 
instrument  called  a  catheter,  and  a  certain  instrument  called  a  for- 

1.  The    New    York    statute   is   the  Rhode  Islatid. — Pub.    Stat.,   p.  669, 

same.     See  Cook's  Penal  Code  of  New  §  22. 

York,  §  191.  Vermont. — Rev.  Laws,  §  4247. 

The  law  is  substantially  the  same  in  :  2.  The    New    York    statute   is   the 

Colorado. — Mills  Anno.  Stat.,  ^  1209.  same.     See     Cook's    Penal    Code    of 

Florida. — Rev.  Stat.  1892,  §  2387.  New  York,  (j  191. 

Mas.<!achusetfs. — Pub.  Stat.,  p.  1166,  There  are  similar  statutes  in: 

4  9-  Georgia. — Code,  §  4337(a). 

Missouri. — Rev.  Stat.,  ^  3495.  Kansas. — Gen.  Stat.  1889,  par.  2136. 

Ne-w  Hampshire. — Pub.  Stat.,  p.  739,  Mississippi. — Anno.  Code,  §  1157. 

k  13-  Missouri. — Rev.  Stat.,  §  3468. 

Ne-w  Mexico. — Comp.  Laws,  §  698.  New    Hatnpshire. — Pub.    Stat.,    p. 

0*/o.— Rev.  Stat.,  ^  6815.  739,  §  12. 

Oregon. — Hill's  Anno.  Laws,  §  1721.  '  New  Mexico. — Comp.  Laws,  §  698. 
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B  ceps,  in  and  upon  one  Ruth  Aument,  then  and  there  being  a  woman 
H  pregnant  with  child,  by  then  and  there  forcing,  thrusting,  and  in- 
H  serting  said  instruments  into  the  private  parts  and  womb  of  the  said 
H  Ruth  Aument,  and  then  and  there  did  thereby  unlawfully,  felo- 
B  niously,  and  wilfully  attempt  to  procure  and  produce  the  miscarriage 
B  of  the  said  Ruth  Aument,  and  neither  of  said  instruments  was  then 
B'  and  there  used  or  employed  by  the  said  Freeman  y.  Scott  as 
B  aforesaid  as  necessary  for  the  preservation  of  the  life  of  the  said 
B  Ruth  Aument,  and  said  Freeman  J.  Scott  did  not  then  and  there 
attempt  as  aforesaid  to  procure  or  produce  the  miscarriage  of  said 
Ruth  Aument  as  necessary  for  the  preservation  of  the  life  of  the 
said  Ruth  Aument.,  etc.^ 

Form  No.  258. 

(  Title  and  Venue.)    (Mass.  Pub.  Stat.,  c.  207,  §  9.) 

And  the  jurors,  etc.,  upon  their  oath  do  present  that  on  the 
t-wenty-Jifth  day  of  September.,  i890,  at  Boston.,  in  the  common- 
wealth of  Massachusetts .,  one  Paul  Prior  feloniously  and  unlaw- 
fully did  use  a  certain  instrument,  the  name  of  which  and  a  more 
particular  description  of  which  are  to  the  said  jurors  unknown, 2  by 
then  and  there  forcing  and  thrusting  the  instrument  aforesaid  into 
the  body  and  womb  of  a  certain  woman,  to  wit,  one  Caroline 
Stewart.,  otherwise  called  Caroline  Stuart.,  with  intent  of  him  the 
said  Paul  Prior  thereby  to  cause  and  procure  the  miscarriage  of 
the  said  Caroline,  against  the  peace  of  said  commonwealth,  and 
contrary  to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided. 3 

Form  No.  259. 

/  'T'lii^  \         (Precedent  in  Mills  v.  Com.,  13  Pa.  St.  631.) 
Dauphin  County,  ss. 

The  grand  inquest  of  the  commonwealth  of  Pennsylvania.,  inquir- 

1.  The  above  are  the  second  and  Mass.  71 ;  Com.  v.  Jackson,  15  Gray 
fourth  counts  of  the  indictment,  the  (Mass.)  187;  Com.  r.  Drake,  124  Mass. 
first  and  third  having  been  quashed  by  22  ;  Com.  v.  Boynton,  ii6  Mass.  344. 
the  trial  court.  Upon  the  counts  as  3.  The  above  precedent  is  one  of  six 
above  set  forth  the  defendant  was  con-  counts  of  an  indictment  under  Pub. 
victed.  It  was  sought  upon  appeal  to  Stat,  of  Mass.,  c.  207,  ^  9,  and  upon 
have  the  judgment  reversed  upon  this  count  the  defendant  was  con- 
the  ground  that  the  indictment  did  not  victed,  and  the  conviction  was  sus- 
sufficiently  allege  the  intent  to  pro-  tained  by  the  Supreme  Judicial  Court, 
duce  a  miscarriage.  The  conviction,  See  Com.  t^  Follansbee,  155  Mass.  274. 
however,  was  sustained.  Scott  t-.  Peo-  In  an  indictment,  under  this  section 
pie,  141  111.  195;  Baker  v.  People,  105  of  the  statute,  for  an  attempt  to  pro- 
Ill.  452.  Compare  State  v.  Morrow,  cure  the  miscarriage  of  a  woman,  it  is 
40  S.  Car.  221.  not  necessary  to  aver  that  the  woman 

2.  An  allegation  that  the  defendant  was  in  fact  pregnant,  or  that  the  de- 
"  did  use  a  certain  instrument,  the  fendant  knew,  believed,  supposed,  or 
name  of  which  and  a  more  particular  suspected  that  she  was  pregnant, 
description  of  which  are  to  the  said  Com.  v.  Tibbetts,  157  Mass.  519,  cit- 
jurors  unknown,"  is  sufficient.  Com.  ing  Com.  v.  Jacobs,  9  Allen  (Mass.) 
7'.  Thompson,  159  Mass.  56;  Baker  274;  Com.  v.  Taylor,  132  Mass.  261; 
V.  People,  105  111.  452.  Comfare  Com.  f.  Corkin,  136  Mass.  429;  Com. 
the  precedents  in  Com.  v.  Snow,  v.  McDonald,  5  Cush.  (Mass.)  365; 
116   Mass.   48;    Com.    t-.   Brown,    121  Com.  t".  Starr,  4  Allen  (Mass.)  301. 
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ing  in  and  for  the  county  of  Dauphin^  upon  their  oaths  and  affirma- 
tions respectively  do  present  that  Jonathan  Gibbons  Mills.,  of  the 
county  aforesaid,  dentist,  on  the  tenth  day  of  May.,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  andforty-nine.,  and  on  divers, 
other  days  and  times  between  that  day  and  the  taking  of  this  in- 
quisition, in  the  county  aforesaid,  and  within  the  jurisdiction  of 
this  court,  with  force  and  arms,  wilfully,  maliciously,  unlawfully, 
and  wickedly  did  administer  to,  and  cause  to  be  administered  to  and 
taken  by,  one  Mary  Elizabeth  Lutz,  a  single  woman,  she  the  said 
Mary  Elizabeth  Ltttz  being  then  and  there  big  and  pregnant  with 
child,  divers  large  quantities  of  deadly,  dangerous,  unwholesome, 
and  pernicious  pills,  herbs,  drugs,  potions,  teas,  liquids,  powders, 
and  mixtures,  with  intent  thereby  then  and  there  to  cause  and  pro- 
cure the  miscarriage  and  abortion  of  the  said  Mary  Elizabeth  Lutz 
and  the  premature  birth  and  destruction  of  the  said  child  of  which 
the  said  Mary  Elizabeth  Lutz  was  then  and  there  big  and  preg- 
nant, to  the  great  damage  of  the  said  Mary  Elizabeth  Lutz.,  to  the 
evil  example  of  others  in  like  cases  offending,  and  against  the 
peace  and  dignity  of  the  commonwealth  of  Pennsylvania.'^ 

Cornelius  Darragh.,  Attorney-General. 

James  Eox,  Prosecuting  Attorney. 

6.  Selling  Prescriptions  for  Medicines  to  Procure  Abortion.. 

Form  No.  260. 

(How.  Anno.  Stat.  Mich.,  (j  9311.) 

State  of  Michigan.  The  Circuit  Court  for  the  county  of  Mont- 
calm.    MontcalmCounty,  ss. 

I,  Richard  Roe,  prosecuting  attorney  in  and  for  the  county  of 
Montcalm  aforesaid,  for  and  in  behalf  of  the  people  of  the  state  of 
Michigan,  come  into  said  court,  in  the  year  one  thousand  eight 
hundred  and  ninety-jive,  and  give  the  court  here  to  understand  and 
be  informed*  that  John  Doe,  late  of  the  city  of  Canton,  in  the 
county  aforesaid,  heretofore,  to  wit,  on  the  twentieth  day  of  Novem- 
ber, A.  D.  1855,  at  the  said  city  of  Canton,  in  the  county  of  Mont- 
calm  aforesaid,   did    publish  and   sell  to  one  John    Fen   a   certain 

1.  This  indictment   was   vigorously  Of   the   second    one   the   court   said : 
assailed  on  two  grounds:  "The  next  error  assigned  is  that  it 
First,  That  the  indictment  charged  ought   to   have  been  charged   in   the 
the  defendant  with  intent  to  cause  and  count   that   the   woman   had   become 
procure  the  miscarriageor abortion  of  quick;   but   although  it   has   been  so 
the  said  Mary  Elizabeth  Lutz  instead  held  in  Massachusetts  and  some  other 
of   charging  the  intent   to  cause  and  states,  it  is  not,  I  apprehend,  the  law 
produce  a  miscarriage  and  abortion  of  in  Pennsylvania,  and  never  ought  to 
the  child.  have  been  the  law   anywhere.      It    is. 
Second,  It  was  objected  that  it  ought  not  the  murder  of  a  living  child  which 
to  have  charged  that  the  woman  had  constitutes    the    offense,   but   the   de- 
become  quick  with  child.  struction  of  gestation  by  wicked  means- 
It  was  held,  however,  that  there  was  and  against  nature."     Mills  v.  Com.,, 
nothing  in  either  of  these  objections.  13  Pa.  St.  631. 
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printed  pamphlet,  containing  a  certain  printed  recipe  or  prescription 
for  certain  drugs,  pills,  and  tinctures  tending  to  produce  a  miscar- 
riage and  abortion,  which  printed  recipe  or  prescription  was  and 
is  in  the  words  and  figures  following,  to  wit  inhere  set  out  the  con- 
tents of  the  prescriptioji) ,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  Michigan. 

7.  Selling-  Such  Medicines  without  Prescription. 

Form  No.  261 . 

(How.  Anno.  Stat.  Mich.,  §§  9312,  9313,  9314.) 

(  Commencing-  as  in  Form  No.  260,  and  continuing  down  to  *) 
that  yohn  Doe,  late  of  the  city  of  Canton,  in  the  said  county  of 
Montcalm,  heretofore,  to  wit,  on  the  twenty -Jifth  day  of  November, 
A.  D.  \%95,  at  the  city  of  Canton,  in  the  said  county  of  Montcalm, 
being  a  pharmacist  and  druggist,  did  sell  and  deliver  to  one  Caro- 
line Doe  a  certain  noxious  drug  designed  expressly  for  the  use  of 
females  for  the  purpose  of  procuring  an  abortion,  the  name  of 
which  is  to  this  informant  unknown,  and  the  said  John  Doe  did 
then  and  there  sell  and  deliver  the  said  noxious  drug  to  the  said 
Caroline  Doe,  he  the  said  John  Doe  then  and  there  well  knowing 
the  said  noxious  drug  to  be  designed  and  expressly  prepared  for 
producing  an  abortion ;  that  said  noxious  drug  was  by  the  said  John 
Doc  sold  and  delivered  to  the  said  Caroline  Doe  as  aforesaid,  with- 
out the  written  prescription  of  any  established  practicing  physician 
in  said  city  of  Canton,  or  of  any  physician  whatever  (^concluding- 
as  in  Form  No.  260). 

Form  No.  262. 

(Stat.  Minn.  1894,  §  ^549-) 

(  Commencement  as  in  Form  No.  244-)  The  said  John  Doe,  on  the 
twenty- seventh  day  of  October,  A.  D.  i8P5,  at  the  city  of  St.  Paul,  in 
the  said  county  of  Ramsey,  being  then  and  there  a  pharmacist  and 
druggist,  did  unlawfully,  wilfully,  maliciously,  and  feloniously  man- 
ufacture, prepare,  sell,  and  deliver  to  one  Caroline  Doe,  a  woman, 
then  and  there  pregnant  with  child,  a  large  quantity,  to  wit,  two 
ounces,  of  a  certain  noxious,  dangerous,  and  injurious  medicine,  the 
name  and  ingredients  of  the  same  being  to  the  grand  jury  unknown, 
with  intent  of  him  the  said  John  Doe  that  the  same  might  be  unlaw- 
fully used  in  procuring  the  miscarriage  of  her  the  said  Caroline  Doe 
{concluding  as  in  Form  No.  244)-^ 

1.  In  New  York  the  law  is  the  same  Pub.  Gen.  Laws  Md.,  p.  460;  Pub» 
as  in  Minnesota.  See  Cook's  Penal  Stat.  Mass.,  p.  1167,  §  17;  Anno. 
Code  of  New  York,  §  297.  Code  Miss.,  §  1217;   Rev.  Stat.  Ohio^ 

See  also   Rev.    Stat.    Ind.,  §  1998;     §  7030. 
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8.  Advertising"  Such  Medicines. 

Form  No.  263. 
(Gen.  Stat.  Nev.,  §§  4852,  4853.) 

State  of  Nevada,       ) 
County  of   Washoe.  \ 
State  of  Nevada,  plaintiff,  ^ 
against  > 

yohn   Doe,  defendant.       ) 

The  defendant,  John  Doe,  above  named,  is  accused  by  the  grand 
jury  of  the  county  of  Washoe  of  a  misdemeanor  committed  as  fol- 
lows :  The  said  John  Doe,  on  the  tiventieth  day  of  November,  A.  D. 
1895,  in  the  said  county  of  Washoe,  without  authority  of  law,  did 
advertise  and  publish,  and  cause  to  be  advertised  and  published,  by 
means  of  certain  handbills,  a  certain  noxious  medicine  to  produce 
the  miscarriage  and  premature  delivery  of  women  pregnant  with 
child,  which  noxious  medicine  purports  to  be,  and  is  represented  to 
be,  productive  of  such  miscarriage  and  premature  delivery,  upon 
which  handbills  were  printed  the  words  and  figures  following,  to 
w^it  inhere  state  the  contents^,  which  said  handbills  he  the  said 
John  Doe  did  then  and  there  unlawfully,  wilfully,  and  maliciously 
distribute  and  cause  to  be  distributed  upon  the  public  streets  of  the 
city  of  Reno,  in  said  county,  and  did  place  and  cause  the  same  to 
be  placed  into  the  hands  of  Richard  Roe  and  Martha  Roe,  and  of 
divers  other  persons,  whose  names  are  to  the  grand  jury  unknown, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Nevada.^ 

9.  Publishing"  Information  as  to  where  an  Abortion  may 
be  Procured. 

(  Title  and  Venue.)  Form  No.  264. 

And  the  jurors,  etc.,  upon  their  oaths  do  present  that  John  Doe, 

on  the day  of ,  at ,  did  feloniously  and  knowingly 

cause  to  be  made  public  by  printed  and  written  words  and  language 
that  gave  notice  and  information  where  advice  and  information, 
medicines  and  directions,  might  be  obtained  for  the  purpose  of 
causing  and  procuring  the  miscarriage  of  pregnant  women,  which 
print  and  writing  is  of  the  tenor  following,  that  is  to  say  inhere  set 
out  the  language  of  the  print  or  ivriting) ,  and  that  such  writing 
and  printed  information  the  said  John  Doc  did  wilfully,  maliciously, 
and  feloniously  distribute  and  circulate  and  make  public  in  the 
manner  following,  to  wit  inhere  describe  the  exact  manner  in  -which 
the   information   was  distributed),^  contrary   to   the   form  of  the 

1.  See  also  Rev.  Stat.  Ohio,  ^  7029.  See  Sand,  and  H.  Ark.  Dig.,  §  1460; 

2.  In  State  v.  Fiske,  66  Vt.  434,  it  Gen.  Stat.  Conn.  1888,  §  1413;  Law.s 
was  held  that  an  indictment  which  did  Del.,  p.  930;  Rev.  Stat.  Fla.,  1892,  (j 
not  particularly  describe  the  manner  of  2619;  Rev.  Stat.  Ind.,  ^  1997;  Rev. 
the  publication  was  fatally  defective.  Stat.  Idaho,  ^  6843;  Pub.  Gen.  Laws 
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statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state. 

IV.   CIVIL    ACTION    FOR    CAUSING    MISCARRIAGE    OF    PLAINTIFF'S 

DAUGHTER. 

Form  No.  265. 

(Precedent  in  Arnold  v.  Gaylord,  16  R.  I.  573.) 

Catherine  Arnold      ) 
against  > 

William H .  Gaylord.  )  (  Venue.) 

Catherine  Arnold.,  of  Warivick.,  in  the  county  of  Kent.,  com- 
plains of  William  H.  Gaylord,  of  Paivtucket.,  in  the  county  of 
Providence.,  in  the  custody  of  the  sheriff,  in  an  action  of  trespass  on 

the  case ;  for  that  whereas,  heretofore,  to  wit,  on   the day 

of  November.,  1S86,  and  on  divers  other  days  and  times  after  that 
day  and  before  the  commencement  of  this  suit,  to  wit,  at  said  Paw- 
tucket.,  the  defendant,  contriving,  and  wrongfully  and  unlawfully 
intending,  to  injure  the  plaintiff,  and  to  deprive  her  of  the  comfort, 
society,  and  service  of  Catherine  Arnold,  her  daughter  and  servant, 
did  wrongfully,  wilfully,  and  unlawfully  UvSe  a  certain  instrument, 
by  then  and  then  forcing,  thrusting,  and  inserting  the  said  instru- 
ment into  the  womb  and  privates  of  the  said  Catherine  Arnold,  the 
daughter  and  servant  of  the  plaintiff,  she  being  a  w^oman  then  and 
there  pregnant  with  child,  with  intent  and  for  the  purposes  of  pro- 
curing, and  did,  so  forcing  and  thrusting  and  inserting  said  instru- 
ment as  aforesaid,  procure,  the  miscarriage  of  the  said  Catherine 
Arnold,  daughter  and  servant  of  the  plaintiff;  by  reason  whereof 
she  the  said  Catherine  Arnold,  daughter  and  servant  of  the  plain- 
tiff, became  mortally  sick,  weak,  and  disordered  in  her  body,  of 
which  sickness,  weakness,  and  disorder  aforesaid  the  said  Cather- 
ine Arnold,  on  and  from,  to  wit,  the  said day  of  November, 

1886,  did  languish,  and  languishing  did  live,  until,  to  wit,  the 

day  of  December,  1886,  she  died,  and  thereby  and  by  reason  thereof 
she  the  plaintiff  lost  and  was  deprived  of  the  fellowship,  society, 
assistance,  and  service  of  her  said  daughter  and  servant  as  afore- 
said, and  also  by  means  of  the  said  several  premises  she  the  plain- 
tiff was  forced  and  obliged  to  and  did  necessarily  pay,  lay  out,  and 
expend  divers  sums  of  money,  in  whole  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of dollars,  in  and  about  the  nurs- 
ing and  taking  care  of  the  said  Catherine  Arnold,  her  said  daugh- 
ter and  servant,  and  in  and  about  the  funeral  and  burial  of  her 
remains,  to  the  damage  of  the  plaintiff  ten  thousand  dollars,  as  laid 
in  her  writ,  etc.^^ 

Md.,  p.  460;  Pub.  Stat^  Mass.,  p.  1166,  21  and  22,  provide  that  before  suinp^ 

§  10;  Anno.  Code  Miss.,  %  12x7;  Pen.  for  a  recovery  of  damages  resulting 

Code  Mont.,  ^  568;  Gen.  Stat.  Nev,,  ^  from   the   commission   of   any   crime 

4853;    Rev.  Stat.  Ohio,  §   7027;  Pub.  where  the  action  did  not  lie  at  com- 

Stat.  R.  I.,  p.  687,  kj  21.  mon  law,  a  criminal   complaint  must 

1.  The  Pub.  Stat.  R.  I.,   c.  204,    ^§  be  filed  before  some  magistrate.     In 
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the  case  from  which  the  above  prec- 
edent was  taken,  it  appeared  that 
plaintiff  had  failed  to  file  such  criminal 
complaint,  and  it  was  held  that  she 
might  recover  damages  for  the  loss  of 
services  and  for  the  expense  of  nursing 
the  deceased  though  no  criminal  com- 
plaint was  made,  but  that  she  could 
not  recover  for  expense  and  loss  of 
services  after  the  death  of  her  daugh- 


ter, since  no  such  recovery  could  be 
had  at  common  law ;  and  it  was  further 
held  that  defendant  might  take  advan- 
tage of  the  plaintiff's  failure  to  make 
such  complaint  before  the  magistrate 
under  the  general  issue,  as  it  was  a 
part  of  the  plaintiff's  case  to  show 
that  such  complaint  had  been  made. 
See  Arnold  v.  Gaylord,  i6  R.  I. 
573- 
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ABSCONDING  PERSONS. 

For  Forms  relatins^  to  Absconding  Persons,  consult  the  titles  ARREST ;  A  T- 
TA  CHMENT;  and  the  GENERAL  ANAL  YTICAL  INDEX  to  this 
work. 


ABUSE  OF  CHILDREN. 

For  Forms  relating  to  the  Abuse  of  Children,  consult  the  titles  ABANDON- 
MENT OF  CHILDREN;  ASSAULT;  CRUELTY  TO  CHILDREN- 
DESERTION  OF  WIFE  AND  FAMILY;  RAPE ;  and  the  GEN- 
ERAL ANAL  YTICAL  INDEX  to  this  work. 


ABUSE  OF  FAMILY. 

For  Forms  relating  to  the  Abuse  of  One  s  Family,  consult  the  title  DESER- 
■  TION  OF  WIFE  AND  FAMIL  Y,  and  the  GENERAL  ANAL  YT- 
ICAL INDEX  to  this  work. 


ABUSE  OF  PROCESS. 

For  Forms  relating  to  proceedings  for  Abuse  of  Process,  consult  the  titles  AR- 
REST; ATTACHMENT;  EXECUTION;  EXTORTION;  FALSE 
IMPRISONMENT;  MALICIOUS  PROSECUTION;  TRESPASS; 
and  the  GENERAL  ANAL  YTICAL  INDEX  to  this  work. 


ABUSIVE   LANGUAGE. 

For  Forms  relating  to  the  use  of  Abusive  Languai^e  as  a  Criminal  Offense, 
consult  the  titles  OBSCENE,  ABUSIVE,  AND  INSULTING  LAN- 
GUAGE, and  THREATS  AND  THREATENING  LETTERS. 


ACCEPTANCE  OF   SERVICE. 

For  Forms  relatim;  to  Service  of  Writs  and  Papers,  consult  the  title  SER- 
VICE OF  WRITS  AND  PAPERS. 
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ACCESSORIES,  AIDERS,  AND  ABETTORS.^ 

I.  ACCESSORIES,    158. 

1.  Before  the  Fact,  158. 

a.  When  Indicted  and  Punished,  1 58. 

b.  How  Indicted,  159. 

(i)  At  Comtnon  Law,  159. 
(2)    Under  Statutes,  164. 
a.  After  the  Fact,  1 66. 

3,  foinder  of  Counts   Charging  One  as  Accessory  before  and  after 

the  Fact,  167. 

4.  Advising  the  Commission  of  Crime  Not  Committed,  168. 
6.  Accessory  to  an  Accessory,  169. 

II.  AIDERS  AND  ABETTORS,  169. 

1.  In  General,  169. 

2.  How  Indicted,  171. 

3.  Aiding  and  Abetting  Suicide,  1 77. 

I.  ACCESSORIES. 

1.  Before  the  Fact. 

a.  When  Indicted  and  Punished. 

At  common  law  an  accessory  before  the  fact  may  be  indicted  be- 
fore the  trial  of  the  principal  offender,  but  he  cannot  be  punished 
until  the  guilt  of  the  principal  has  been  established. 2  In  many 
jurisdictions,  however,  this  rule  has  been  abrogated  by  statute,  and 
accessories  before  the  fact  may  now  be  tried  and  convicted  before 
the  conviction  of  the  principal  offenders. 3 

1.  For  a  complete  treatment  of  the  442;  Baron  -•.  People,  i  Park.  Cr.  Rep. 
substantive  law  on  this  subject,  see  (N.  Y.)  246;  State  v.  Seran,  28  N.  J. 
Am.  and  Eng.  Encyc.  of  Law  (2d  L.  519;  Anderson  v.  State,  7  Ohio, 
ed.),  titles  Accessories,  Accom-  pt.  2,  250;  Armstrong  tj.  State,  28  Tex. 
PLICES,  and  Aiders  and  Abettors.  App.  526;  U.  S.  v.  Crane,  4  McLean 
For  points  of  pleading  and    practice  (U.  S.)  317,  2  Burr  Trial  440. 

other    than    questions   of    form,     see        Death  of  Principal  before  Conyiction. — 

Encyc.  of  Pl.  and  Pr.,  title  Acces-  In  case  the  principal  dies  before  his 

sories.  conviction,   an   accessory   before    the 

2.  I  Chit.  Cr.  L.  266;  State  r,  York,  fact  cannot,  without  his  consent,  be 
37  N.  H.  178;  People  v.  Bearss,  10  put  upon  trial.  Com.  v.  Phillips,  16 
Cal.  70;  Stoops  V.  Com.,  7  S.  &  R.  Mass.  423.  Consequently  a  person 
(Pa.)  491;  Com.  T'.  Kaas,  3  Brews,  could  not  be  tried  for  inciting  another 
(Pa.)  422;  Holmes  v.  Com.,  25  Pa.  St.  to  commit  suicide.  Rex.  v.  Russell, 
221;  Simmons  v.  State,  4  Ga.  46«;  i  Moo.  C.  C.  356;  Reg.  t-.  Leddington, 
Com.  V.  Woodward,  Thach.  Cr.  Cas.  9  C.  &  P.  79, "38  E.  C.  L.  42. 
(Mass.)  63;  Com.  7'.  Phillips,  16  Mass.  3.  People  v.  Bearss,  10  Cal.  68; 
423;  Ogden  V.  State,  12  Wis.  ^32;  State  r.  York,  37  N.  H.  175;  State  f. 
State  f.  Py bass,  4   Humph.    (Tenn.)  Crank,  2  Bailey  (S.  Car.)  66. 
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b.  How  Indicted. 
(1)  At  Common  Law. 

Accessories  before  the  fact,  though  punishable  as  principals,  must, 
at  common  law,  be  indicted  as  accessories  and  not  as  principals. l 


ACCESSORY 


BEFORE   THE   FACT   IN  ONE  COUNTY 
COMMITTED  IN  ANOTHER  COUNTY. 


TO     MURDER 


Form  No.  266. 

Middlesex,  ss. 

The  jurors  for  our  lord  the  king  upon  their  oath  present  that 
whereas  Robert  Carlile,  of  London,  yeoman,  and  y antes  Evweng^ 
late  of  London,  yeoman,  not  having  God  before  their  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  upon  the 
eleventh  day  of  May,  in  the  tenth  year  of  our  lord  James,  by  the 
grace  of  God  of  England,  France,  and  Ireland  king,  defender  of  the 
faith,  etc.,  and  of  Scotland  Xheforty-Jifth,  at  London,  that  is  to  say, 
in  the  parish  of  St.  Dunstan,  in  the  West,  in  the  ward  of  Farring- 
don,  without  London  aforesaid,  etc.,  with  force  and  arms,  etc., 
feloniously,  and  of  their  aforethought  malice,  in  and  upon  one  John 
Turner,  then  and  there  in  the  peace  of  God  and  of  the  said  lord 
the  king  being,  made  an  assault  and  affray;  and  the  aforesaid 
Robert  Carlile,  with  a  certain  gun  called  a  pistol,  of  the  value  of 
five  shillings,  then  and  there  charged  with  gunpowder  and  one 
leaden  bullet,  which  gun  the  said  Robert  Carlile,  in  his  right  hand 
then  and  there  had  and  held,  in  and  upon  the  aforesaid  yohn  Turner 
then  and  there  feloniously,  voluntarily,  and  of  his  malice  afore- 
thought did  shoot  off  and  discharge;  and  the  aforesaid  Robert  Car- 
lile, with  the  leaden  bullet  aforesaid,  from  the  gun  aforesaid,  then 
and  there  sent  out,  the  aforesaid  John  Turner,  in  and  upon  the  left 
part  of  the  breast  of  him  the  said  John  Turner,  then  and  there 
feloniously  struck,  giving  to  the  said  John  Turner  then  and  there, 
with  the  leaden  bullet  as  aforesaid,  near  the  left  pap  of  him  the 
said  John  Turner,  one  mortal  wound  of  the  breadth  of  half  an 
inch  and  depth  of  five  inches,  of  which  mortal  wound  the  aforesaid 
John  Turner,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, instantly  died  ;  and  that  James  Erweng  feloniously,  and  of  his 
aforethought  malice,  then  and  there  was  present,  aiding,  assisting, 
abetting,  comforting,  and  maintaining  the  aforesaid  Robert  Carlile 


1.  Smith  V.  State,  37  Ark.  274;  Wil- 
liams V.  State,  41  Ark.  173;  Lay  r. 
State,  42  Ark.  109;  Hatchett  v.  Com., 
75  Va.  931 ;  Thornton  v.  Com.,  24 
Gratt.  (Va.)  669;  Rix  v.  State,  33  Tex. 
Crim.  Rep.  353,  (Tex.  Crim.  App. 
1894)  26  S.  W.  Rep.  505;  McKeen  v. 
State,  7  Tex.  App.  631 ;  Simms  v. 
State,  10  Tex.  App.  131 ;  Truitt  v. 
State,  8  Tex.  App.  148;  'Mills  v.  State, 
13  Tex.  App.  487;    Bean   t;.  State,  17 


Tex.  App.  60;  Smith  v.  State,  21  Tex. 
App.  107;  Golden  v.  State,  18  Tex. 
App. 637 ;  Phillips  v.  State,  26  Tex.  App. 
228 ;  Hately  v.  State,  15  Ga.  346. 

Conversely,  one  indicted  as  accessory 
before  the  fact  cannot  be  convicted  on 
evidence  showing  that  he  was  present, 
aiding  and  abetting,  at  the  commission 
of  the  crime.  Rex  v.  Gordon,  i  Leach 
C.  C.  515;  I  East  P.  C.  352;  Usselton 
V.  People,  149  111.  620. 
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to  do  and  commit  the  felony  and  murder  aforesaid,  in  form  afore- 
said ;  and  so  the  aforesaid  Robert  Carlile  and  yames  Erweng, 
the  aforesaid  yohn  Turner,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  in  manner  and  form  aforesaid,  feloniously,  volun- 
tarily, and  of  their  aforethought  malice,  killed  and  murdered, 
against  the  peace  of  our  lord  the  now  king,  his  crown  and  dignity. 
And  that  one  Robert  Creighton,  late  of  the  parish  of  St.  Margaret, 
in  the  county  of  Westminster,  esquire,  not  having  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
before  the  felony  and  murder  aforesaid,  \)y  the  aforesaid  Robert 
Carlile  and  yames  Erweng,  in  manner  and  form  aforesaid,  done 
and  committed,  that  is  to  say,  on  the  tenth  day  of  May,  in  the  tenth 
year  of  the  reign  of  our  lord  James,  by  the  grace  of  God  of  Eng- 
land, France,  and  Ireland  king,  defender  of  the  faith,  and  of 
Scotland  \\vq.  forty-jifth,  the  aforesaid  Robert  Carlile,  at  the  afore- 
said parish  of  St.  Margaret,  in  Westminster  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  to  do  and  commit  the  felony  and 
murder  aforesaid,  in  manner  and  form  aforesaid,  maliciously,  feloni- 
ously, voluntarily,  and  of  his  aforethought  malice,  did  stir  up,  move, 
abet,  counsel,  and  procure,  against  the  peace  of  the  said  lord  the  king 
that  now  is,  his  crown  and  dignity. i 

ACCESSORY  BEFORE  THE  FACT GENERALLY. 

Form  No.  267. 

{^Indictment  against  principal  in  the  usual yorm,  at  conclusion  oj 
•which  proceed  as  follozvs:)  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid  do  further  present  that  yohn  Doe,  late  of,  etc., 
laborer,  before  the  said  felony  was  committed,  in  form  aforesaid,  to 

wit,  on  the day  of  in  the  year  ,  with  force 

and  arms,  at,  etc.,  did  unlawfully  and  feloniously  counsel,  aid, 
abet,  and  procure  the  said  Richard  Roe  to  do  and  commit  the  said 
felony,  in  manner  and  form  aforesaid,  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

ANOTHER  FORM  OF  THE  SAME ABORTION. 

Form  No.  268. 
(Precedent  in  Reg.  v.  Ashmall,  9  C.  &  P.  236,  38  E.  C.  L.  97.) 
{Title.) 

Staffordshire,  to  wit. — The  jurors  for  our  lady  the  Queen  upon 
their  oath  present  that  Thomas  Ashmall,  late  of,  etc.,  on,  etc.,  at, 
etc.,  feloniously,  unlawfully,  and  maliciously  did  use  a  certain  in- 
strument, the  name  of  which  instrument  is  to  the  jurors  unknown, 

1.  Upon  this  indictment  Lord  San-  An  accessory  before  the  fact  to  mur- 
char,  otherwise  Robert  Creighton,  was  der  is  himself  guilty  of  murder,  and 
tried,  convicted,  and  executed.  F'or  a  the  offense  is  not  barred  by  the  statute 
history  of  this  celebrated  case,  see  9  of  limitations.  People  v.  Mather,  4 
Coke  117  et  seq.  Wend.  (N.  Y.)  229. 
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by  then  and  there  forcing,  thrusting,  and  inserting  the  said  instru- 
ment into  the  private  parts  of  Hannah  Lear,  now  known  by  the 
name  of  Hannah  Evans,  with  intent  in  so  doing  then  and  there 
and  thereby  to  procure  the  miscarriage  of  the  said  Hannah  Lear, 
now  known  by  the  name  of  Hannah  Evans,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity ;  and  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  Thomas 
jfosiah  Tay,  late  of,  etc.,  before  the  committing  of  the  felony  by 
the  said  Thojnas  Ashtnall,  as  aforesaid,  to  wit,  on,  etc.,  at,  etc., 
feloniously  did  procure,  counsel,  and  command  the  said  Thomas 
Ashynall  the  felony  aforesaid,  in  manner  and  form  aforesaid,  to 
commit,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

FORMS    OF    THE    SAME MURDER. 

Form  No.  269. 

{^Indictment  against  principal  in  usual  form,  at  conclusion  of 
^which proceed  as  folloivs :)  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  John  Doe,  late  of,  etc.,  laborer, 
before  the  said  felony  and  murder  was  committed,  in  form  afore- 
said, to  wit,  on  the day  of ,  in  the  year ,  with 

force  and  arms,  at,  etc.,  did  feloniously  and  maliciously  incite,  move, 
procure,  aid,  counsel,  hire,  and  command  the  said  Richard  Roe  to 
•do  and  commit  the  said  felony  and  murder,  in  manner  and  form 
aforesaid,  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

Form  No.  270. 

(Precedent  in  Walton  v.  State,  88  Ind.  10.) 

{After  charging-  the  principal  with  murder  in  the  first  degree, 
the  indictment  continued :^  And  the  grand  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present  and  charge  that  the  said  Ellen 
V.  Walton  was  then  and  there  accessory  before  the  fact  to  the  said 
felony,  and  before  the  commission  thereof  by  the  said  Aaron  Frazer 
as  aforesaid,  to  wit,  on  the  said  ninth  day  of  January,  A.  D.  \'&82, 
at  and  in  the  said  county  of  Decatur,  and  state  of  Indiana,  said 
Ellen  V.  Walton  did  then  and  there  unlawfully,  feloniously,  wilfully, 
purposely,  and  with  premeditated  malice  counsel,  procure,  com- 
mand, urge,  hire,  aid,  and  abet  the  %dJ\^  Aaron  Frazer ,  and  in  other 
ways,  to  the  grand  jurors  unknown,  help,  assist,  aid,  and  abet  the 
said  Aaron  Frazer,  to  commit  the  said  felony  in  manner  and  form 
aforesaid. 1 

1.  Upon  this  indictment  the  defend-     during  life,  and  upon  appeal  the  con- 
ant  was   convicted  and   sentenced   to     viction  was  afRrmed.     See  Walton  v. 
imprisonment  in  the  Indiana  Reform-     State,  88  Ind.  9. 
atory  Institution  for  Women  and  Girls, 
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Form  No.  271. 

{Indictment  for  murder  against  principal ,  continuing  as  follows: ) 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  Joseph  Jenkins  Knapp,  of,  etc.,  and  George  Crownin- 
shield,  of,  etc.,  before  the  said  felony  and  murder  was  committed, 

in  manner  and  form  aforesaid,  to  wit,  on  the day  of , 

in  the  year  ,  at  ,  were  accessory  thereto    before    the 

fact,  and  feloniously,  wilfully,  and  of  their  malice  aforethought 
did  counsel,  hire,  and  procure  the  said  John  Francis  Knapp  the 
felony  and  murder  aforesaid,  in  manner  and  form  aforesaid,  to  do 
and  commit,  against  the  peace  of  said  commonwealth,  and  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided. ^ 

Form  No.  272. 
(Precedent  in  State  v.  Stacy,  103  Mo.  11.) 

State  of  Missouri, 
County  of  Oregon . 

In  the  Circuit  Court  of  Oregon  County,  Missouri,  February 
Term,  A.D.  i890. 

The  grand  jurors  for  the  state  of  Missouri,  summoned  from  the 
body  of  the  county  of  Oregon,  duly  impaneled,  sworn,  and  charged 
to  inquire  within  and  for  the  body  of  the  county  of  Oregon  and 
state  of  Missouri,  upon  their  oath  present  and  charge  that  William 
Sprague,  late  of  the  county  of  Oregon  and  state  of  Missouri,  on 
the  twentieth  day  of  October,  A.  D.  i855,  at  and  in  the  county  of 
Oregon  and  state  of  Missouri,  in  and  upon  one  D.  M.  Cornelius 
then  and  there  being,  feloniously,  wilfully,  deliberately,  premedi- 
tatedly,  and  of  his  malice  aforethought,  did  make  an  assault,  and  with 
a  dangerous  and  deadly  weapon,  to  wit,  a  shotgun,  then  and  there 
loaded  with  gunpowder  and  leaden  balls,  which  he  the  said  Wil- 
liam Sprague  in  both  hands  then  and  there  had  and  held,  at  and 
against  him  the  said  D.  M.  Cornelius  then  and  there  feloniously, 
on  purpose,  and  of  his  malice  aforethought  wilfully,  deliberately,  and 
premeditatedly  did  shoot  off  and  discharge,  and  with  the  shotgun 
aforesaid,  and  the  leaden  balls  aforesaid,  then  and  there  feloniously, 
and  on  purpose,  and  of  his  malice  aforethought  wilfully,  deliber- 
ately, and  premeditatedly  did  shoot  and  strike  him  the  said  D.  M. 
Cornelius  in  and  upon  the  back  of  the  neck  of  him  the  said  D.  M. 
Cornelius ,  giving  to  him  the  said  D.  M.  Cornelius  then  and  there, 
with  a  dangerous  and  deadly  weapon,  to  wit,  the  shotgun  afore- 
said, and  the  gunpowder  and  leaden  balls  aforesaid,  in  and  upon 
the  back  of  the  neck  of  him  the  said  D.  M.   Cornelius,  one  mortal 

1.  Dr.  Wharton   quotes   Mr.  Davis  Jenkins  Knapp  was  tried,   convicted, 

as  authority  for  the  fact  that  this  prec-  and  executed." 

edent  was  used  against  the  accessories        The  indictment  also  alleged,  as  ap- 

before  the  fact  in  Com.  v.  Knapp,  9  pears  by  the  report  of  the  case,  that 

Pick.  (Mass.)  496,  in  the  trial  for  the  Crowninshield  had  committed  suicide 

"horrid  and  most  diabolical  murder  of  before  the  cause  was  brought  to  the  at- 

Joseph    White,    upon    which    Joseph  tention  of  the  grand  jury. 
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wound  of  the  breadth  of  one  inch  and  of  the  depth  of  three  inches, 
of  which  mortal  wound  the  said  D.  M.  Cornelius  then  and  there 
immediately  and  instantly  died;  and  the  grand  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  and  charge  that  ^.  P .  Siacy, 
before  the  said  felony  and  murder  was  committed,  in  the  manner 
and  form  aforesaid,  and  by  the  means  aforesaid,  at  the  time  and 
place  aforesaid,  did  then  and  there  unlawfully,  feloniously,  wil- 
fully, deliberately,  and  premeditatedly  incite,  move,  procure,  aid, 
counsel,  hire,  and  command  him  the  said  William  Sprague  to  do  and 
commit  the  said  felony  and  murder  aforesaid,  in  manner  and  form 
aforesaid,  and  by  the  means  aforesaid,  at  the  time  and  place  aforesaid. 
And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  William  Sprague  and  S.  P.  Stacy  him  the  said  D.  M.  Cor- 
nelius, at  the  time  and  place  aforesaid,  in  the  manner  and  by  the 
means  aforesaid,  feloniously,  on  purpose,  wilfully,  deliberately,, 
premeditatedly,  and  of  their  malice  aforethought  did  kill  and  murder, 
contrary  to  the  form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state. 

FORMS  OF  THE  SAME BURGLARY. 

Form  No.  273. 

{^Indictment  against  principal  in  usual  form,  at  conclusion  of 
which  proceed  as  folloivs:)  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  John  Doe,  late  of,  etc., 
laborer,  before  the  said  felony  and  burglary  was  committed,  in  form 

aforesaid,  to  wit,  on  the day  of ,  in  the  year , 

with  force  and  arms,  at,  etc.,  did  unlawfully  and  feloniously  coun- 
sel, aid,  abet,  and  procure  the  said  Richard  Roe  to  do  and  commit 
the  said  felony  and  burglary,  in  manner  and  form  aforesaid,  against 
the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

Form  No.  274. 

(Precedent  in  Com.  v.  Mullen,  150  Mass.  395.) 

(  Title  and  Venue. ) 

The  jurors  for  the  commonwealth  of  Massachusetts  on  their  oath 
present  that  Edward  Ellis,  of  Boston  aforesaid,  on  the  thirtieth  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-eight,  at  Boston  aforesaid,  with  force  and  arms,  a  certain 
building  there  situate,  to  wit,  the  building  of  one  Nelson  H.  Brown, 
in  the  daytime  of  said  day  did  break  and  enter  with  intent  then 
and  therein  to  commit  the  crime  of  larceny,  and  six  clocks,  each  of 
the  value  of  two  dollars,  of  the  property,  goods,  and  chattels  of  the 
said  Broxvn,  in  said  building  then  being  found,  did  then  and  there 
in  said  building  feloniously  steal,  take,  and  carry  away,  against  the 
peace  of  said  commonwealth,  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided.  And  the  jurors  aforesaid  for  the 
commonwealth  of  Massachusetts,  on  their  oath  aforesaid,  do  further 
present  that  Patrick  Mullen,  of  Boston  aforesaid,  before  the  said 
felony  and  breaking  and  entering  with  intent  to  commit  the  crime 
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of  larceny  were  committed,  in  manner  and  form  aforesaid,  to  wit, 
on  said  thirtieth  day  of  September,  with  force  and  arms,  at  said 
Boston,  did  feloniously  and  maliciously  incite,  move,  procure,  aid, 
counsel,  hire,  and  command  the  said  Ellis  the  said  felony  and 
breaking  and  entering  with  intent  to  commit  the  crime  of  larceny, 
in  manner  and  form  aforesaid,  to  do  and  commit,  against  the  peace 
of  said  commonwealth,  and  the  form  of  the  statute  in  such  case  made 
and  provided. 

Form  No.  2 75. 

(Precedent  in  Stoops  v.  Com.,  7  S.  &  R.  (Pa.)  491.) 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  Margaret  Stoops,  Elizabeth  Mitchell,  Ann  Carson 
otherwise  called  Ann  Smith,  on,  etc.,  at,  etc.,  did  feloniously  and 
maliciously  incite,  move,  procure,  aid  and  abet,  counsel,  hire,  and 
command  the  said  Charles  Loring,  Joseph  Mitchell,  Charles 
Mitchell,  Filatio  Russell,  Solomon  Price,  and  Adam  Stoops  to  do 
and  commit  the  said  felony  and  burglary,  in  manner  and  form  afore- 
said, etc. 

ANOTHER    FORM    OF    THE    SAME BIGAMY. 

Form  No.  276. 
(Precedent  in  Reg.  v.  Brawn,  i  C.  &  K.  144,  47  E.  C.  L.  144.) 

(  Charge  the  crime  against  the  principal  offender,  and  continue 
as  follonvs:^  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Thomas  Webb,  on  the 

day  of ,  in  the  year  ,  at ,  unlawfully,  mali- 
ciously, and  feloniously  did  incite,  move,  procure,  counsel,  hire, 
and  command  the  said  Jane  Brawn  the  felony  and  bigamy  afore- 
said, in  manner  and  form  aforesaid,  to  do  and  commit,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

(2)  Under  Statutes. 

In  some  jurisdictions  the  rule  has  been  changed  by  statute,  so  that 
accessories  before  the  fact  may  be  indicted  as  principal  offenders. 1 

Form  No.  277. 

(Precedent  in  Jones  v.  State,  58  Ark.  391.) 
(  Title  and  Venue. ^ 

The  grand  jury  of  Lonoke  county,  in  the  name  and  by  the  au- 
thority of  the  state  of  Arkansas,  accuse  Harriett  Jones  of  the  crime 

1.  Fixmer   v.    People,  153  111.   123;  teveras,  48  Cal.  19;  People  t;.  Rozelle, 

Usselton  v.  People,  149  111.  612;  Bax-  78  Cal.  84;  State  v.  Duncan,  7  Wash, 

ter  V.  People,  8  111.  368;Brennan   7-.  346;    Griffith  v.  State,    90    Ala.    583. 

People,  15 111.  511 ;  Demp.seyT'.  People,  See  also  Penal  Code  of  Arizona,  1478; 

47  111.  323;  Coates  X!.  People,   72  111.  State  t-.  Beebe,  17  Minn.  241. 

303;  Spies  V.  People  (case  of  Chicago  It  is  no  defense  that  the  crime  was 

anarchists),    122    111.    242;    State    v.  committed  in  a  manner  different  from 

Phelps,  5  S.  Dak.  480,  (S.  Dak.   1894)  that  advised  by  the  accessory  before 

59  N.   W.   Rep.  471;    People  v.  Ou-  the  fact.    Griffith  t;.  State,  90  Ala.  588. 
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of  accessory  before  the  fact  to  murder  in  the  first  degree,  committed 
as  follows,  to  wit :  That  Millegc  Mitchell,  Green  Brewer,  and  Wil- 
liam Brooks,  in  the  county  and  state  aforesaid,  on  Xhejifth  day  of 
December,  A.D,  \^92,  unlawfully,  wilfully,  feloniously,  with 
malice  aforethought,  with  deliberation  and  premeditation,  did  kill 
and  murder  one  Lafayette  Jones  with  a  gun,  then  and  there  loaded 
with  gunpowder  and  leaden  balls  and  shot;  and  that  the  said  Har- 
riett Jones,  in  the  county  and  state  aforesaid,  on  Xho.  first  day  of 
December,  i892,  before  the  said  murder  was  committed,  in  form 
aforesaid,  unlawfully,  wilfully,  and  feloniously  did  advise  and  en- 
courage the  said  Millege  Mitchell,  Green  Brewer,  and  William. 
Brooks  to  do  and  commit  the  murder  in  manner  and  form  aforesaid, 
against  the  peace  and  dignity  of  the  state  of  Arkansas."^ 

Form  No.  278. 
(Precedent  in  State  v.  Patterson,  52  Kan.  336.) 

(  Title  and  'Venue. ) 

In  the  name,  by  the  authority,  for,  and  on  behalf  of  the  State  of 
Kansas,  I,  George  W.  Scott,  county  attorney  of  Cowley  county, 
Kansas,  come  now  here  and  give  the  court  to  understand,  know,  and 
be  informed  that  on  the  seventh  day  of  January,  i892,  in  Cowley 
county,  and  the  state  of  Kansas,  one  A.  W.  Patterson  and  William. 
T.  Standeford  did  then  and  there  unlawfully,  feloniously,  wilfully, 
deliberately,  premeditatedly ,  and  with  their  malice  aforethought  make 
an  assault  upon  one  Peter  Hinton,  then  and  there  being,  and  with 
a  certain  pistol,  commonly  called  a  revolver,  then  and  there  charged 
with  gunpowder  and  leaden  bullets,  which  said  pistol  he  the  said 
A.  W.  Patterson  and  William  T.  Standeford  then  and  there  had 
and  held,  and  then  and  there  did  feloniously,  wilfully,  deliberately, 
premeditatedly,  and  of  their  malice  aforethought  discharge  and  shoot 
off  to,  against  and  upon  him  the  said  Peter  Hinton,  and  that  he 
the  said  A.  W.  Patterson  and  William  T  Standeford,  with  the 
certain  leaden  bullet  aforesaid,  out  of  the  pistol  aforesaid,  by  force 
of  the  gunpowder  aforesaid,  by  the  said  A.  W.  Patterson  and  Wil- 
liam T.  Standeford  discharged  and  shot  off  as  aforesaid,  then  and 
there  feloniously,  wilfully,  deliberately,  premeditatedly,  and  with 
their  malice  aforethought,  with  intent  him  the  said  Peter  Hinton, 
in  the  manner  aforesaid  to  kill  and  murder,  did  strike,  penetrate, 
and  wound  him  the  said  Peter  Hinton  upon  and  in  the  breast  and 
body,  thereby  giving  to  him  the  said  Peter  Hinton  one  mortal 
wound,  of  which  said  mortal  wound  the  said  Peter  Hinton  then 
and  there,  on  the  seventh  day  of  January,  iS92,  at  the  county  of 
Cowley  aforesaid,  and  within  the  jurisdiction  of  this  court,  instantly 
died,  contrary  to  the  form  of  the  statutes  of  the  state  of  Kansas  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Kansas;  that  the  said  A.  W.  Patterson  and  William  T. 
Standeford,  in  manner  and  form  aforesaid,  did  feloniously,  wilfully, 

1.  The   above  indictment  was   held     neous    admission    of    evidence.      See 
good,  but  the  judgment  of  conviction     Jones  v.  State,  58  Ark.  390. 
was  reversed  on  account  of  the  erro- 
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deliberately,  and  premeditatedly,  and  of  their  malice  aforethought, 
the  said  Peter  Hinton  kill  and  murder,  l 

George  W.  Scott,  County  Attorney. 

2.  After  the  Fact. 

An  accessory  after  the  fact  is  one  who,  knowing  the  felony  to 
have  been  committed,  unlawfully  receives,  comforts,  or  assists  the 
felon  for  the  purpose  of  enabling  him  to  escape  punishment.  Such 
person  is  himself  guilty  of  a  felony,  and  may  be  indicted  separately 
or  jointly  with  the  principal  felon.  But  in  either  case  he  must  be 
indicted  as  an  accessory  and  not  as  a  principal. 2 

Form  No.  279. 

{^Indictment  against  principal  in  the  usual  form,  at  conclusion  oj 
•which  proceed  as  follows  :)  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  John  Doe,  late  of,  etc.,  laborer, 
well  knowing  the  said  Richard  Roe  to  have  done  and  committed 
the  said  felony  and  burglary,  in  form  aforesaid,  afterwards,  to  wit, 

on  the day  of  ,  in  the  year ,  with  force  and 

arms,  at,  etc.,  him  the  said  Richard  Roe  did  feloniously  receive, 
harbor,  and  maintain,  against  the  peace  of  our  said  lady  the  Queen, 
her  crown  and  dignity. 

Form  No.  280. 

(Precedent  in  Stoops  zk  Com.,  7  S.  &  R.  (Pa.)  491.) 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Henry  Parmele,  Ann  Parsons  otherwise  called  Ann 
Smith,  Margaret  Stoops,  and  Elizabeth  Mitchell,  after  the  com- 
mitting of  the  said  felony  and  burglary,  in  the  manner  and  form 

1.  The  two  defendants  named  in  the  of  course,  not  guilty.  Edwards  v, 
above  information  were  accessories  State,  80  Ga.  127;  U.  S.  v.  Crane,  4 
before  the  fact,  as  was  shown  by  the     McLean  (U.  S.)  317. 

proof,   and   the    information   was   at-  And   the    indictment   must   charge 

tacked  on  the  ground  that  the  princi-  that   a  public  offense  was  committed 

pal  felon  was  not  named  therein;  but  by  the  principal,  and  that  the  acces- 

the  court  held  that  it  was  not  necessary  sory  knew  it  at  the  time  of  assisting 

to  name  such  principal  in  the  infor-  him.     Tully  v.  Com.,  11   Bush.  (Ky. ) 

mation  or  indictment,  since  it  was  pro-  161 ;  People  v.  Hamaker,  92  Mich.  11. 

vided    by    statute   that   an    accessory  At  common  law  the  wife  of  a  felon 

before  the  fact  could  be  tried  and  pun-  could  not  be  charged  as  an  accessory 

ished  for  the  grade  of  oflFense  shown  after  the  fact.     And  in  many  jurisdic- 

hy   the   proof    independently    of    the  tions   it   is   provided   by   statute  that 

crime    committed    by    the    principal  those  occupying  the  legitimate  rela- 

felon.     Stater;.  Patterson,  52  Kan.  335.  tion  of  parent,  child,  brother,  sister, 

2.  Where  the  defendant  is  indicted  husband,  or  wife  of  the  oflFender  are 
as  the  principal  felon,  and  the  evidence  not  chargeable  as  accessories  after  the 
shows  him  an  accessory  after  the  fact,  fact.  See  Cr.  Code  Ala.,  §  4005; 
the  variance  is  fatal.  Reg.  7'.  Fallon,  Sand,  and  H.  Dig.  Ark.,  §  1454;  and  the 
8  Jur.  N.  S.   1217;  Tarpe  v.  State,  95  statutes  of  other  states. 

Ga.  457,  (Ga.  1894)  20  S.  E.  Rep.  217;  See  the  precedent  in  Bieber  v. 
State  V.  Jones,  3  Wash.  175.  State,  45  Ga.  569,  where  the  buyer  of 

If  the  principal  is  not  guilty,  one  stolen  goods  was  indicted  as  a;n  acces- 
charged  as  accessory  after  the  fact  is,     sory  after  the  fact. 
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aforesaid,  on,  etc.,  at,  etc.,  did  feloniously  and  maliciously  receive, 
comfort,  and  assist  the  said  Charles  Loring,  yoseph  Mitchell,  Charles 
Mitchell,  Filatio  Russell,  Solomon  Smith,  and  Adam  Stoops,  the  said 
Henry,  Ann,  Margaret,  and  Elizabeth  then  and  there  well  know- 
ing the  felony  and  burglary  aforesaid,  in  manner  and  form  afore- 
said, to  have  been  committed,  etc. 

ANOTHER    FORM    OF    THE    SAME. BIGAMY. 

Form  No.  281. 

(Precedent  in  Reg.  v.  Brawn,  i  C.  &  K.  144,  47  E.  C.  L.  144.) 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Thomas  Webb,  well  knowing  the  said  Jane 
Bra'wn  to  have  done  and  committed  the  felony  and  bigamy  in  form 
aforesaid,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  etc.,  the 
said  Jane  Brawn  did  feloniously  receive,  harbor,  and  maintain, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

8.  Joinder  of  Counts  Charg-ing  One  as  Accessory  before  and 

after  the  Fact. 

A  count  charging  a  person  with  being  an  accessory  before  the 
fact  may  be  joined  with  a  count  charging  him  with  being  an  acces- 
sory after  the  fact  to  the  same  felony,  and  the  prosecutor  cannot  be 
required  to  elect  upon  which  count  he  will  proceed,  as  the  prisoner 
may  be  found  guilty  on  both  counts.  ^ 

Form  No.  282. 

(Precedent  in  Rex  v.  Blackson,  8  C.  &  P.  43,  34  E.  C.  L.  285.) 

{^First  Count.  Charging  the  principals  with  the  commission 
of  the  felony. ) 

{Second  Count.) — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  Rose  Chambers,  single  woman, 
before  the  felony  and  housebreaking  aforesaid  was  done  and  com- 
mitted, in  form  aforesaid,  etc.,  feloniously  and  maliciously  did 
incite,  procure,  counsel,  hire,  and  command  the  said  yoseph  Black- 
son  and  George  Walker  the  felony  and  housebreaking  aforesaid,  in 
manner  and  form  aforesaid,  to  do  and  commit,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lord  the  king,  his  crown  and  dignity. 

(  Third  Count.) — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Rose  Chambers,  well  know- 
ing the  said  yoseph  Blackson  and  George  Walker  to  have  done  and 
committed  the  felony  and  housebreaking  in  the  first  count  above 
mentioned,  in  manner  and  form  aforesaid,  afterward,  and  after  the 
felony  and  housebreaking  aforesaid  was  so  done  and  committed  as 

1.  Rex  V.  Blackson,  8  C.  &  P.  43,     7  S.  &  R.  (Pa.)  491. 
34  E.   C.   L.   285;   Stoops   V.   Com., 
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aforesaid,  to  wit,  etc.,  them  the  said  yoseph  Blackson  and  George 
Walker  feloniously  did  receive,  harbor,  and  maintain,  against  the 
statute  in  such  case  made  and  provided,  and  against  the  peace,  etc. 

4.  Advising-  the  Commission  of  Crime  Not  Committed. 

At  common  law  it  is  a  misdemeanor  to  advise  another  to  commit 
a  felony,  though  such  felony  be  never  committed. ^ 

Form  No.  283. 

[Title  and  Venue.) 

The  grand  jurors,  etc.,  upon  their  oath  present  that  on  the  nine- 
teenth day  of  August,  in  the  year  of  our  Lord  one   thousand  eight 

hundred  and  ninety-jive,  one  yohn  Doe,  late  of ,  in  the  county 

of ,  did  at aforesaid,  in  the  county  aforesaid,  falsely, 

wickedly,  maliciously,  and  unlawfully  solicit  and  incite  one  Rich- 
ard Roe,  then  and  there  being  the  servant  of  one  yames  Patterson, 

at  aforesaid,  in   the  county  aforesaid,   feloniously  to  take, 

steal,  and  carry  away  one  gold  watch,  of  the  value  of  one  hundred 
dollars,  of  the  goods  and  chattels  of  his  master,  the  said  yames  Pat- 
terson, at aforesaid,  in  the  county  aforesaid,  to  the   great 


1.  Reg.  V.  Gregory,  i  L.  R.  C.  C. 
77;  Reg.  V.  Quail,  4  F.  &  F.  1076.  In 
Rex  V.  Higgins,  2  East  5,  Lord  Ken- 
yon  said :  "  The  offense  imputed  to 
this  defendant  is  of  the  most  serious 
kind,  no  less  than  that,  for  his  own 
wicked  gains,  he  solicited  and  incited 
a  servant  to  rob  his  master;  and  can 
it  be  a  question,  in  a  county  profess- 
ing to  have  laws  subservient  to  justice 
and  morality,  whether  this  be  an 
offense.?  So  it  is,  however,  that  a 
great  number  of  cases  have  lieen  cit- 
ed, some  of  which,  I  confess,  have 
tended  not  to  enlighten,  but  to  per- 
plex my  mind.  But  it  is  matter  of 
satisfaction  that  the  more  modern 
cases  have  gotten  rid  of  a  great  deal 
of  jargon  on  the  subject.  I  dismiss  at 
once  from  my  consideration  all  the 
cases  of  actions  for  slander.  And  I 
am  satisfied  that  some  of  the  proposi- 
tions which  are  stated  in  the  books 
referred  to  could  not  have  come  from 
the  judges  to  whom  they  are  imputed. 
As,  for  example,  when  Lord  Holt  is 
stated  to  have  said  (Reg.  v.  Daniell, 
6  Mod.  100),  that  if  one  should  advise 
another  to  charge  a  person  with  a  bas- 
tard, by  which  it  must  be  understood 
that  the  charge  was  ill  founded,  it 
would  not  be  indictable.  I  do  not  be- 
lieve that  he  said  so ;  for  it  must  be 
remembered  that  such  a  charge  is 
made  upon  oath,  and  he  could  never 
have  said  that   to  suborn  a  witness  to 


commit  perjury  was  no  offense,  al- 
though the  perjury  were  not  alleged 
to  have  been  committed.  But  if  he 
had  delivered  such  an  opinion,  it  is  a 
sufficient  answer  that  the  contrary  has 
been  expressly  adjudged  in  more  mod- 
ern times  by  all  the  judges  in  the  case 
alluded  to,  before  Mr.  Baron  Adams  at 
Shrewsbury,  which  was  quoted  in  the 
case  of  Rex  z\  Scofield,  Cald.  397,  and 
God  forbid  that  it  should  not  be  con- 
sidered as  an  offense.  But  it  is  ar- 
gued that  a  mere  intent  to  commit 
evil  is  not  indictable,  without  an  act 
done ;  but  is  there  not  an  act  done 
when  it  is  charged  that  the  defendant 
solicited  another  to  commit  a  felony? 
The  solicitation  is  an  act,  and  the  an- 
swer given  at  the  bar  is  decisive,  that 
it  would  be  sufficient  to  constitute  an 
overt  act  of  high  treason.  The  case 
of  Rex  V.  Vaughan,  4  Burr  2494,  was 
not  passed  over  slightly.  It  was  there 
attempted  to  be  maintained  that  an 
attempt  to  bribe  the  Duke  of  Grafton, 
then  a  cabinet  minister  and  a  member 
of  the  privy  council,  to  give  the  de- 
fendant a  place  in  Jamaica,  was  not 
indictable.  Lord  Mansfield  rejected 
the  attempt  with  indignation.  It  was 
a  solicitation  to  the  duke  to  commit 
a  great  offense  against  his  duty  to  the 
king  and  the  public.  So  it  is  here; 
and  it  would  be  a  slander  upon  the 
law  to  suppose  that  an  offense  of  such 
magnitude  is  not  indictable." 
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damage   of   him  the  said   James  Patterson,  at aforesaid,  in 

the  county  aforesaid,  to  the  evil  example  of  all  others  in  like  cases 
offending,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

5.  Accessory  to  an  Accessopy. 

There  can  be  no  accessory  to  an  accessory  after  the  fact,  but 
there  may  be  an  accessory  after  the  fact  to  an  accessory  before  the 
fact ;  in  which  case  the  accessory  before  the  fact  is  a  principal  to 
him  who  receives  him  and  aids  him  to  escape  punishment.  ^ 

Form  No.  284. 

(  Charge  the  com?nission  of  the  offense  by  the  principal,  and  con- 
tinue thus:)   And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present  that  Richard  Roe,   late  of aforesaid,  in  the 

county  aforesaid,  laborer,  before  the  said  felony  and  murder  was 
committed,  in  manner  and  form  aforesaid,  to  wit,  on  the  tiinth  day 

of  October,  in  the  year  aforesaid,  at aforesaid,  in  the  county 

aforesaid,  with  force  and  arms,  did  wilfully,  maliciously,  and  felo- 
niously incite,  move,  procure,  aid,  counsel,  hire,  and  command  the 
said  John  Doe  the  said  felony  and  murder,  in  manner  and  form 
aforesaid,  to  do  and  commit,  against  the  peace,  etc. 

And  the   jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

present    that   John  Fen,   late  of  ,   in  the  county  aforesaid, 

yeoman,  well  knowing  the  said  Richard  Roe  to  have  wilfully,  ma- 
liciously, and  feloniously  incited,  moved,  procured,  aided,  coun- 
seled, hired,  and  commanded  the  said  fohn  Doe  the  said  felony 
and  murder,  in  manner  and  form  aforesaid,  to  do  and  commit,  after- 
wards, to  wit,  on  the  eleventh  day  of  October,  in  the  year  aforesaid, 

with  force  and  arms,  at aforesaid,  in  the  county  aforesaid, 

was  accessory  thereto,  and  him  the  said  Richard  Roe  did  then  and 
there  wilfully  and  feloniously  receive,  comfort,  harbor,  conceal, 
and  maintain,  against  the  peace,  etc.  [concluding  in  the  usual 
form). 

II.  AIDERS  AND  ABETTORS. 
1.  In  General. 

If  a  person  does,  by  an  innocent  agent,  an  act  which  amounts  to 
a  felony,  he,  and  not  the  agent,  is  accountable  for  the  act. 2     And 

1.  Rex  V.  Burridge,  3  P.  Wms.  475;  resulted  in  the  murder  was  insane  at 
State  V.  Payne,  i  Swan  (Tenn.)  383.  the  time,  those  who  incited  him  to  do 

2.  Reg.  V.  Bleasdale,  2  C.  &  K.  765,  the  act  must  be  indicted  as  princi- 
61  E.  C.  L.  76^;  Reg.  -'.  Clifford,  2  pals  in  the  first  degree.  Reg.  t-.  Tyler, 
C.  &  K.  202,  6rE.  C.  L.  202;  Reg.  v.  8  C.  &  P.  616,  34  E.  C.  L.  553. 
Bannen,  i  C.  &  K.  295,  47  E.  C.  L.  And  where  a  husband  compels  a 
295;  Rex  V.  Giles,  1  Moo.  C.  C.  166;  third  person  to  attempt  a  rape  upon 
Reg.  V.  Butcher,  8  Cox.  C.  C.  77;  his  wife,  he  is  liable  to  the  same  pun- 
Reg.  V.  Dowey,  11  Cox.  C.  C.  115;  ishment  as  would  have  been  imposed 
Reg.  V.  Michael,  9  C.  &  P.  356,  38  upon  such  third  person  had  he  at- 
E.  C.  L.  152.  tempted  to  commit  the  offense  volun- 

Thus  where  the  person  whose   act     tarily.  Stater;.  Dowell,  106 N.  Car.  722, 
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one  who,  being  present,  incites,  counsels,  or  aids  another  to  commit 
a  felony,  or  who  is  sufficiently  near  to  render  substantial  assistance, 
and  is  there  for  the  purpose  of  doing  so  if  necessary,  is  a  principal 
in  the  second  degree  and  is  punishable  as  if  he  alone  had  commit- 
ted the  offense.  1 


So  also  if  the  husband  assists  a  third 
person  to  commit  a  rape  upon  his  wife 
he  is  guilty  and  punishable  as  a  prin- 
cipal, though  if  the  act  had  been  done 
by  himself  it  would  have  been  no  crim- 
inal offense  at  all.  Lord  Audley's 
Case,  3  How.  St.  Tr.  402. 

1.  State  V.  Littell,  45  La.  Ann.  656; 
State  V.  Prudhomme,  25  La.  Ann.  523; 
State  V.  Blackman,  35  La.  Ann.  483; 
Jolly  V.  State,  94  Ala.  19;  Tanner  v. 
State,  92  Ala.  i ;  Gibson  v.  State,  89 
Ala.  121 ;  Martin  v.  State,  89  Ala.  115; 
Williams  v.  State,  81  Ala.  i ;  Atterberry 
V.  State,  56  Ark.  515;  People  v.  Bat- 
terson,  50  Hun.  (N.  Y.)  44;  Morris  v. 
Com.  (Ky.  1889),  11  S.  W.  Rep.  295; 
State  V.  Anderson,  89  Mo.  312  ;  Phillips 
V.  State,  26  Tex.  App.  228,  (Tex.  App. 
1888)  9  S.  W.  Rep.  5e;7;  U.  S.  v. 
Boyd,  45  Fed.  Rep.  851;  U.  S.  v. 
Hughes,  34  Fed.  Rep.  732. 

Those  who  remain  near  enough  to 
aid  and  assist,  or  stand  in  a  position  to 
give  an  alarm  in  case  of  danger,  are 
guilty  as  principals  in  the  second  de- 
gree. Reg.  V.  Whittaker,  2  C.  &  K. 
636,  61  E.  C.  L.  636;  Reg.  V.  Eaton,  2 
Den.  C.  C.  274;  Rex  v.  Passey,  7  C. 
&  P.  282,  32  E.  C.  L.  511;  Rex  V. 
Potts,  R.  &  R.  C.  C.  353;  State  v. 
Valwell,  66  Vt.  558;  State  v.  Prater, 
26  S.  Car.  198,  (S.  Car.  1887)  2  S.  E. 
Rep.  ro8. 

Dueling. — The  seconds  in  a  duel 
resulting  in  the  death  of  one  of  the 
principals,  are  principals  in  the  second 
degree,  and  are  guilty  of  murder. 
Reg.  V.  Cuddy,  i  C.  &  K.  210,  47  E. 
C.  L.  210. 

A  person  may  be  guilty  of  a  murder 
actually  committed  by  another,  if,  at 
the  time  of  the  killing,  the  two  are 
jointly  engaged  in  the  commission  of 
another  felony.  State  v.  Barrett,  40 
Minn.  77. 

One  who  counsels,  aids,  and  abets  at 
the  commission  of  a  murder  may  be 
convicted  of  a  higher  degree  of  crime 
than  the  principal,  State  v.  Gray,  55 
Kan.  135;  State  7'.  Patterson,  52  Kan. 
335  ;  State  v.  Lee  (Iowa  1894),  60  N.  W. 
Rep.  119;  Goins  v.  State,  46  Ohio  St. 
457 ;  and  may  even  be  convicted  of 
the  offense  charged,  though  the  prin- 
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cipal  has  been  acquitted,  Reg.  v. 
Wallis,  I  East  P.  C.  351;  People  v. 
Bearss,  10  Cal.  68;  People  v,  New- 
berry, 20  Cal.  439;  State  v.  Bogue,  52 
Kan.  79;  State  v.  Whitt,  113  N.  C. 
716.  The  contrary  was  held,  however, 
in  Bowen  v.  State,  25  Fla.  645,  (Fla. 
1889)  6  So.  Rep.  459. 

If  two  persons  unite  in  bringing 
about  a  quarrel,  and  one  of  them  kills 
their  antagonist,  they  are  both  princi- 
pals in  the  commission  of  the  crime. 
Williamson  v.  State  (Tex.Crim.  App. 
1895),  29  S.  W.  Rep.  470. 

Where  three  persons  form  a  con- 
spiracy to  kill  another,  and  one  of 
them  provokes  a  difficulty  with  him, 
and  the  other  two  do  the  killing,  all 
of  them  are  equally  guilty.  State  v. 
Paxton,  126  Mo.  500,  (Mo.  1895)  29  S. 
W.  Rep.  705. 

Where  two  horse  thieves  agreed  to 
resist  arrest,  and  one  of  them  killed  an 
officer,  it  was  held  that  they  were  both 
guilty.  English  v.  State  (Tex.  Crim. 
App.  1895),  30  S.  W.  Rep.  233. 

Being  present  for  the  purpose  of 
giving  actual  assistance  if  necessary, 
and  thus  encouraging  the  principal 
felon,  is  aiding  and  abetting  within 
the  meaning  of  the  rule.  Singleton 
V.  State  (Ala.  1895),  ^7  So.  Rep.  327. 
Compare  People  v.  Wilson,  145  N. 
Y.  628. 

The  mere  noninterference  of  a  by- 
stander is  not  sufficient  of  itself  to  make 
him  an  aider  and  abettor;  to  make 
him  such  he  must  say  or  do  something 
showing  his  own  felonious  intent. 
State  V.  Hildreth,  9  Ired.  (N.  Car.) 
440;  U.  S.  r'.  Jones, 3  Wash.(U.  S.)209. 

A  person  who  is  present,  either  keep- 
ing guard  or  giving  counsel  or  encour- 
aging the  principal  felon,  is  equally 
guilty  with  him.  People  v.  Repke, 
103  Mich.  459,  (Mich.  1895)  61  N.  W. 
Rep.  861 ;  State  v.  Orrick,  106  Mo. 
iii;  State  t;.  Chastain,  104  N.  Car. 
900;  Brennan  v.  People,  15  111.  511; 
McCarty  v.  State,  26  Miss.  299;  U.  S. 
V.  Henry,  4  Wash.  (U.  S.)  428. 

It  is  not  necessary  to  show  a  previous 

understanding  between  the  principal 

felon  and  one  who  aids  and  abets  him. 

Howard  v.  Com.  (Ky.  1894),  27  S.  W. 
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2.  How  Indicted. 

At  common  law  the  principal  in  the  first  degree  is  first  charged 
with  the  commission  of  the  offense,  after  which  the  principal  in  the 
second  degree  is  charged  with  being  feloniously  present,  aiding  and 
abetting  in  the  commission  of  the  crime. ^  In  many  jurisdictions 
this  distinction  between  principals  in  the  first  and  second  degrees 
has  been  abolished  by  statute;  and  persons  present,  aiding  and  abet- 
ting in  the  commission  of  a  crime,  may  be  tried  and  convicted 
under  indictments  charging  them  directly  as  principals  in  the  first 
degree.  2 


Rep.  854;  State  v.  Noeninger,  108  Mo. 
166,  (Mo.  1892)  18  S.  W.  Rep.  990; 
Amos  V.  State,  83  Ala.  i,  (Ala.  1888) 
3  So.  Rep.  749. 

But  there  must  be  a  felonious  intent 
at  the  time.  Thus  one  who  is  engaged 
in  a  fight  is  not  necessarily  an  aider 
and  abettor  of  another  who  comes  up 
and  kills  his  antagonist.  Woolweaver 
V.  State,  50  Ohio  St.  277,  (Ohio  1893) 
34  N.  E.  Rep.  352;  Walker  r.  State,  29 
Tex.  App.  621,  (Tex.  App.  1891)  16  S. 
W.  Rep.  548. 

On  the  trial  of  the  wife  of  the  prin- 
cipal offender,  as  aider  and  abettor  to 
her  husband,  his  coercion  will  not  be 
presumed  from  the  mere  fact  of  his 
presence.    Freel  v.  State,  21  Ark.  212. 

1.  I  Arch.  Cr.  Pr.  and  PI.  (8th  ed.) 
64. 

A  principal  in  the  second  degree 
must  be  charged  with  being  present, 
aiding  and  abetting,  at  the  felony;  and 
the  abetment,  in  case  of  murder,  should 
be  laid  at  the  time  of  the  stroke,  and 
not  at  the  time  of  the  death,  where 
the  death  did  not  instantly  ensue. 
Heydon's  Case,  4  Coke  42(^) ;  i  Leach. 
C.  C.  519,  note  b;  Reg.  v.  Wallis,  i 
East  P.  C.  351. 

In  an  indictment  for  aiding  and  as- 
sisting in  fighting  a  duel,  it  is  indis- 
pensable to  charge  that  a  duel  was 
fought.  Com.  V.  Dudley,  6  Leigh 
(Va.)  613. 

An  indictment  for  aiding  and  abet- 
ting in  the  commission  of  a  crime 
must  charge  with  clearness  and  cer- 
tainty that  the  principal  offense  was 
committed.  See  Com.  v.  Dudley,  6 
Leigh  (Va.)  613,  where  a  precedent 
may  be  found  which  was  held  bad  for 
the  want  of  such  charge. 

A  person  charged  as  a  principal  of- 
fender cannot  beconvicted  as  an  accom- 
plice. Phillips  V.  State,  26  Tex.  App. 
228;  McKeen  v.  State,  7  Tex.  App. 
631 ;  Smith  v.  State,  21  Tex.  App.  108; 
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Watson  V.  State,  21  Tex.  App.  598;  Col- 
lins V.  State,  24  Tex.  App.  142;  Blain 
V.  State,  24  Tex.  App.  626;  Washing- 
ton V.  State,  36  Ga.  222  ;  Shaw  v.  State, 
40  Ga.  120;  McCoy  r.  State,  52  Ga.  287. 

The  separate  indictment  of  a  princi- 
pal in  the  second  degree  must  give 
the  name  of  the  principal  offender  and 
a  description  of  his  acts.  Mulligan  t<. 
Com.,  84  Ky.  229. 

Venue. — If,  in  an  indictment  for  aid- 
ing and  abetting  in  the  commission  of 
a  murder,  the  venue  is  laid  in  the  part 
charging  the  principal  offense,  it  is 
sufficient  to  charge  that  the  defendant 
was  then  and  there  present,  aiding, 
abetting,  etc.,  without  repeating  the 
venue.     State  v.  Taylor,  21  Mo.  477. 

2.  State  V.  Hessian,  58  Iowa  68; 
State  V.  Pugsley,  75  Iowa  752 ;  State 
V.  Fley,  2  Brev.  (S.  Car.)  338;  State 
V.  Putman,  18  S.  Car.  175;  Albritton 
V.  State,  32  Fla.  358;  State  v.  Shenkle, 
36  Kan.  43;  Leonard  v.  State,  77  Ga. 
764;  Hill  V.  State,  42  Neb.  503; 
Thompson  v.  Com.,  i  Mete.  (Ky.)  13; 
Travis  v.  Com.  (Ky.  1894),  27  S.  W. 
Rep.  863 ;  Com.  v.  Carter,  94  Ky.  527 ; 
Frey  v.  Com.,  83  Ky.  190;  State  v. 
Crab,  121  Mo.  554,  (Mo.  1894)  26  S. 
W.  Rep.  548;  Sharp  v.  State,  6  Tex. 
App.  650;  State  V.  Kirk,   10   Oregon 

505- 

It  is  still  necessary,  however,  to 
prove  that  the  substantive  offense  was 
in  fact  committed  by  the  principal 
felon.  Hatchett  v.  Com.,  75  Va.  925; 
Armstrong  v.  State,  28  Tex.  App.  526; 
Ogden  V.  State,  12  Wis.  532. 

It  has  been  held  that  where  two  are 
jointly  indicted  for  a  felony,  one  as 
principal  in  the  first  degree  and  the 
other  as  aider  and  abettor,  either  of 
them  may  be  found  guilty  as  such 
principal,  and  the  other  as  aider  and 
abettor.  Benge  v.  Com.,  92  Ky.  i ; 
Albritton  v.  State,  32  Fla.  358;  State 
V.  Jones,  7  Nev.  408. 
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Form  No.  285. 

(Precedent  in  State  v.  Rabon,4  Rich.  (S.  Car.)  260.) 

(  Title  and  Venue.) 

The  grand  jurors,  etc.,  upon  their  oath  present  that  Abram  Ra- 
bon  the  younger,  late  of  the  district  of  Horry,  not  having  the  fear 
of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  on  the.  four th  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-nine,  with  force 
and  arms,  in  the  district  aforesaid,  in  and  upon  one  Willis  Rabon, 
in  the  peace  of  God  and  the  said  state  then  and  there  being,  felo- 
niously, wilfully,  and  of  his  malice  aforethought  did  make  an 
assault ;  and  that  the  said  Abram  Rabon  the  younger,  w^ith  a  certain 
knife,  of  the  value  of  fifty  cents,  which  he  the  said  Abram.  Rabon 
the  younger  in  his  right  hand  then  and  there  had  and  held,  the 
said  Willis  Rabon,  in  and  upon  the  right  side  and  under  the 
right  breast,  between  the  ribs  of  him  the  said  Willis  Rabon,  then 
and  there  feloniously,  wilfully,  and  of  his  malice  aforethought  did 
strike  and  thrust,  giving  to  the  said  Willis  Rabon  then  and  there, 
with  the  knife  aforesaid,  in  and  upon  the  right  side  and  under  the 
right  breast,  between  the  ribs  of  him  the  said  Willis  Rabon,  one 
mortal  wound,  of  the  breadth  of  two  inches  and  of  the  depth  of 
six  inches,  of  which  said  mortal  wound  the  said  Willis  Rabon, 
from  the  said  fourth  day  of  September,  in  the  year  aforesaid,  until 
theffth  day  of  the  same  month  of  September,  in  the  year  aforesaid, 
in  the  district  aforesaid,  did  languish,  and  languishing  did  live, 
on  which  said  ffth  day  of  September,  in  the  year  aforesaid,  the 
said  Willis  Rabon,  in  the  district  aforesaid,  of  the  said  mortal 
wound  died;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  Abram  Rabon  the  elder,  and  Duke  Rabon, 
both  late  of  Horry  district  aforesaid,  on  the  day  and  year  aforesaid, 
feloniously,  with  force  and  arms,  in  the  district  aforesaid,  were 
present,  aiding,  abetting,  and  assisting  the  said  Abram  Rabon  the 
younger  the  felony  aforesaid  to  do  and  commit,  against  the  peace 
and  dignity  of  the  same  state  aforesaid;  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  Abratn  Rabon  the 
younger,  Abram  Rabon  the  elder,  and  Duke  Rabon,  the  said  Willis 
Rabon,  in  manner  and  form  aforesaid,  feloniously,  wilfully,  and 
of  their  malice  aforethought,  did  kill  and  murder,  against  the  peace 
and  dignity  of  the  same  state  aforesaid. 

Form  No.  286. 

(Precedent  in  Rex  v.  Taylor,  i  Leach  C.  C.  360.) 

{^Ti tie  and  Venue.) 

The  grand  jurors  for  our  lord  the  king,  impaneled  and  sworn  in 
and  for  the  county  of  Sussex,  upon  their  oaths  do  present  that  yohn 
Taylor,  late  of  the  parish  of  .5/.  Peter  the  Great,  otherwise  Sub- 
deanry,  in  the  county  of  Sussex,  laborer,  and  Alexander  Shaw,  late 
of  the  same  place,  laborer,  on  the  seventeefith  day  of  August,  in  the 
twenty  fourth  year  of  the  reign,  etc.,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one  Samuel 
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Gillham,  in  the  peace  of  God  and  our  said  lord  the  king  then  and 
there  being,  feloniously  and  wilfully  and  of  their  malice  afore- 
thought did  make  an  assault  ;and  that  the  said  yohn  Taylor,  with  a 
certain  gun  called  a  carbine,  of  the  value  of  ten  pounds,  then  and 
there  charged  with  gunpowder  and  a  leaden  bullet,  which  said  gun 
he  the  said  yohn  Taylor  in  both  his  hands  then  and  there  had  and 
held,  at  and  against  the  said  Samuel  Gillham  then  and  there  feloni- 
ously, wilfully,  and  of  his  malice  aforethought  did  shoot  off  and  dis- 
charge ;  and  that  the  said  yohn  Taylor,  with  the  leaden  bullet 
aforesaid,  by  means  of  shooting  off  and  discharging  the  said  gun  so 
loaded  to,  at,  and  against  the  said  Samuel  Gillham  as  aforesaid, 
did  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought strike,  penetrate,  and  Avound  the  said  Samuel  Gillham,  in 
and  upon  the  right  side  of  the  head  of  him  the  said  Samuel  Gillham, 
near  his  right  temple,  giving  to  him  the  said  Samuel  Gillham^  then 
and  there,  with  the  leaden  bullet  aforesaid,  by  means  of  shooting  off 
and  discharging  the  said  gun  so  loaded  to,  at,  and  against  the  said 
Samuel  Gillham,  and  by  such  striking,  penetrating,  and  wounding 
the  said  Samuel  Gillham  as  aforesaid,  one  mortal  wound,  in. and 
through  the  head  of  him  the  said  Samuel  Gillham,  of  which  said 
mortal  wound  the  said  Samuel  Gillham  did  then  and  there  instantly 
die;  and  that  the  said  Alexander  Shaw  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought  was  present,  aiding,  help- 
ing, abetting,  comforting,  assisting,  and  maintaining  the  said  yohn 
Taylor  the  felony  and  murder  aforesaid,  in  manner  and  form 
aforesaid,  to  do  and  commit ;  and  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  yohn  Taylor  and  Alexander 
Shaw  him  the  said  Samuel  Gillham,  in  manner  and  form  aforesaid, 
feloniously,  wilfully,  and  of  their  malice  aforethought  did  kill  and 
murder,  against  the  peace  of  our  lord  the  king,  his  crown  and 
dignity. 

Form  No.  287. 

(Stat,  ri  and  12  Vict.,  c.  46,  §  i.) 
(Precedent  in  Reg.  f.  Hughes,  6  Jur.  N.  S.  178.) 

The  city  of  Manchester,  in  the  county  of  Lancaster,  to  wit. 

The  jurors  for  our  lady  the  Qiieen  upon  their  oath  present  that 
William  Hall  and  William  Hughes,  late  of  the  city  of  Manches- 
ter, in  the  county  of  Lancaster,  on  the  twenty-second  day  of  No- 
vember, id>59,  at  the  city  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  and  within  the  space  of  six 
calendar  months  from  the  first  to  the  last  of  the  several  acts  of  steal- 
ing charged  in  this  indictment,  ten  pounds  weight  of  cotton  fents, 
of  the  property  of  William  Henry  Smith  and  another,  then  and 
there  being  found,  feloniously  did  steal,  take,  and  carry  away, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

{Second  Count.) — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,    do    further    present    that    the  said    William    Hall  and 
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William  Hughes,  on  the  thirtieth  of  November,  in  the  year  aforesaid, 
at  the  city  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  and  within  the  space  of  six  calendar  months  from 
the  first  to  the  last  acts  of  stealing  charged  in  this  indictment, 
eighteen  pounds  weight  of  cotton  fents,  the  property  of  the  said 

William  Henry  Smith  and  another,  then  and  there  being  found, 
feloniously  did  steal,  take,  and  carry  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity. 

(  Third  Count.) — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  William  Hughes  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  the  city  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  aforesaid,  the 
property  aforesaid  feloniously  did  receive  and  convey,  he  the  said 

William  Hughes  then  and  there  well  knowing  the  same  to  have 
been  feloniously  stolen,  taken,  and  carried  away,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  lady  the  Queen,  her  crown  and  dignity. ^ 

Form  No.  288. 

(Precedent  in  Com.  v.  Chapman,  11  Cush.  (Mass.)  422.) 

(  Title  and  Venue. ) 

[Eirst  Count.) — The  jurors  for  the  commonwealth  of  Massa- 
chusetts on  their  oath  present  that  John  L.  Chapman,  late  resident 
of  Sherburne,  in  the  county  of  Middlesex  aforesaid,  laborer,  on  the 
fourteenth  day  of  September ,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  jifty-three,  at  Sherburne  aforesaid,  with  force 
and  arms,  in  and  upon  one  Reuben  Cozzens,  in  the  peace  of  the  com- 
monwealth then  and  there  being,  did  make  an  assault ;  and  that  the 
said  John  L.  Chapman,  with  a  certain  axe,  of  the  value  of  fifty  cents, 
which  he  the  said  John  L.  Chapman  in  both  his  hands  then  and 
there  had  and  held,  the  said  Reuben  Cozzens,  in  and  upon  the  back 
side  of  the  head  of  him  the  said  Reuben  Cozzens,  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought  did  strike  and 
bruise,  giving  to  the  said  Reuben  Cozzens  then  and  there,  with  the 
axe  aforesaid,  in  and  upon  the  said  back  side  of  the  head  of  him  the 
said  Reuben  Cozzens,  one  mortal   wound, 2  of  which   said  mortal 

1.  At  the  trial  of  this  cause  no  evi-  felony,  and  that  he  was  rightly   con- 

dence   was    offered    against    William  victed.     Reg.  r'.  Hughes,  6  Jur.  N.  S. 

Hall,  and  he  was  acquitted  and  intro-  177.      See   also    State   v.    Ricker,    29 

duced   as   a   witness   against  William  Me.  84. 

Hughes,  who  was  an  accessory  before  2.  In  an  indictment  which  charges 
the  fact  and  subsequently  received  that  the  defendant  struck  and  bruised 
the  property  which  had  been  stolen  the  deceased  with  an  axe,  giving  him 
by  Hall.  It  was  urged  on  behalf  of  a  mortal  wound,  it  is  not  necessary  to 
Hughes  that  he  should  have  been  ac-  describe  either  the  length,  breadth,  or 
quitted  on  the  first  two  counts,  as  the  depth  of  such  wound.  Com.  v.  Chap- 
principal  had  not  been  convicted ;  but  man,  11  Cush.  (Mass.)  422.  So  also 
it  was  held  that  under  the  statute,  11  it  has  been  held  sufficient  to  describe 
and  12  Vict.,  c.  46,  §  I,  the  crime  of  be-  the  wound  as  ''one  mortal  bruise," 
ing  an  accessory  before  the  fact  to  a  without  further  description.  State  v. 
felony  was  itself  made  a  substantive  Crank,  2  Bailey  (S.  Car.)  66. 
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wound  the  said  Reuben  Cozzens  then  and  there  instantly  died ;  and 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
said  yohn  L.  Chafiman  the  said  Reuben  Cozzens  then  and  there, 
in  manner  and  form  aforesaid,  feloniously,  wilfully,  and  of  his 
malice  aforethought  did  kill  and  murder,  against  the  peace  of  said 
commonwealth,  and  the  form  of  the  statute  in  such  case  made  and 
provided. 

{^Second  Count. ^ — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  yohn  L.  Chapman.,  late  resident 
of  Sherburne,  in  the  county  of  Middlesex  aforesaid,  laborer,  on  the 
fourteenth  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  jifty-three,  at  Sherburne  aforesaid,  with  force 
and  arms,  in  and  upon  one  Reuben  Cozzens,  in  the  peace  of  the 
commonwealth  then  and  there  being,  did  make  an  assault ;  and 
that  the  said  John  L.  Chapman,  with  a  certain  axe,  of  the 
value  of  fifty  cents,  which  he  the  said  John  L.  Chapman  in  both 
his  hands  then  and  there  had  and  held,  the  said  Reuben  Cozzens, 
in  and  upon  the  back  side  of  the  neck  of  him  the  said  Reuben 
Cozzens,  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought  did  strike  and  bruise,  giving  to  the  said  Reuben 
Cozzens  then  and  there,  with  the  axe  aforesaid,  in  and  upon  the 
back  side  of  the  neck  of  him  the  said  Reuben  Cozzens,  one 
mortal  wound,  of  which  said  mortal  wound  the  said  Reuben 
Cozzens  then  and  there  instantly  died ;  and  so  the  jurors  afore- 
said do,  upon  their  oath  aforesaid,  say  that  the  said  yohn  L. 
Chapman  the  said  Reuben  Cozzens  then  and  there,  in  manner 
and  form  aforesaid,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought did  kill  and  murder,  against  the  peace  of  said  com- 
monwealth, and  the  form  of  the  statute  in  such  case  made  and 
provided. 

(  Third  Count. ) — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  yohn  L.  Chapman,  late  resident 
of  Sherburne,  in  the  county  of  Middlesex  aforesaid,  laborer,  on 
Xht  fourteenth  day  of  September ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty-three,  at  Sherburne  aforesaid,  with 
force  and  arms,  in  and  upon  one  Reuben  Cozzens,  in  the  peace  of 
the  commonwealth  then  and  there  being,  did  make  an  assault ;  and 
that  the  said  yohn  L.  Chapman,  with  a  certain  axe,  of  the  value  of 
fifty  cents,  which  he  the  said  yohn  L.  Chapman,  in  both  his  hands 
then  and  there  had  and  held,  the  said  Reuben  Cozzens,  in  and 
upon  the  back  side  of  the  head  of  him  the  said  Reuben  Cozzens^ 
then  and  there  feloniously,  wilfully,  and  of  his  malice  aforethought 
did  strike  and  bruise,  giving  to  the  said  Reuben  Cozzens  then  and 
there,  with  the  axe  aforesaid,  in  and  upon  the  said  back  side  of  the 
head  of  him  the  said  Reuben  Cozzens,  divers  mortal  wounds,  of 
which  said  divers  mortal  wounds  the  said  Reuben  Cozzens  then  and 
there  instantly  died;  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  yohn  L.  Chapman  the  said  Reuben 
Cozzens  then  and  there,  in  manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  aforethought  did  kill  and  murder,  against 
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the  peace  of  said  commonwealth,  and  the  form  of  the  statute  in  such 
case  made  and  provided. ^ 

Form  No.  289. 
(Precedent  in  State  v.  Littell,  45  La.  Ann.  656.) 

State  of  Louisiana,  parish  of  St.  Landry. 

In  the  name  and  by  the  authority  of  the  state  of  Louisiana,  the 
grand  jurors  of  the  state  of  Louisiana,  duly  impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body  of  the  parish  of  St. 
Landry,  state  aforesaid,  upon  oath  do  present  that  at  the  parish  of  St. 
Landry,  on  the  thirty-first  day  of  October,  A.D.  i89^,  one  Pierrault 
Littell  feloniously,  wilfully,  and  of  his  malice  aforethought  did  shoot 
one  Ben  Wilson  and  one  Mark  Bates  with  a  dangerous  weapon, 
to  wit,  a  pistol,  with  the  intent  then  and  there  them  the  said  Mark 
Bates  and  Ben  Wilson  feloniously,  wilfully,  and  of  his  malice  afore- 
thought to  kill  and  murder;  and  the  grand  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present  that  Jack  Hardy,  Bastian  Jo- 
seph,  Man  Fischer,  and  Alcide  Lewis,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  feloniously  were  present,  aiding,  abet- 
ting, and  assisting  the  said  Pierrault  Littell  the  felony  aforesaid  to 
do  and  commit,  contrary  to  the  form  of  the  statute  of  the  state  of 
Louisiana  in  such  case  made  and  provided,  in  contempt  of  the 
authority  of  said   state,  and  against  the  peace  and  dignity  of  the 


WHERE  THE  PRINCIPAL  IS  UNKNOWN. 

An  accessory  before  the  fact  may  be  indicted,  tried,  and  convicted 
for  inciting  a  person  to  commit  a  crime,  even  where  such  person  is 
unknown,  thus  : 

Form  No.  290. 

(Precedent  in  Com.  v.  Glover,  in  Mass.  396.) 

(  Title  and  Venue. ) 

The  jurors  for  the  commonwealth  of  Massachusetts  on  their  oath 
present  that  some  person  or  persons,  to  the  jurors  aforesaid  un- 
known, on  the  twentieth  day  of  November ,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-nine,  at  Boston  aforesaid, 
w^ith  force  and  arms,  a  certain  building  there  situate,  to  wit,  the 
banking  house  of  the  Boylston  National  Bank,  of  Boston,  in  the 
nighttime  of  said  day,  did  break  and  enter,  with  intent  then  and 
therein  to  commit  the  crime  of  larceny;  the  said  person  or  persons, 
to  the  jurors  aforesaid  unknown,  so  breaking  and  entering  with  said 
intent  then  and  there,  not  being  armed,  nor  arming  themselves,  in 

1.  At  the  conclusion  of  the  evidence 
on  behalf  of  the  commonwealth,  the 
prisoner's  counsel  submitted  to  the 
court  that  if  the  jury  were  satisfied 
from  the  evidence  that  the  defendant 
■was  only  present,  aiding  and  abetting 
some  other  person  who  committed  the 
act,  this  indictment,  which  charged 
him  as  the  sole  principal,  could  not  be 


supported.  But  the  court  decided  that 
if  the  defendant  was  present,  aiding 
and  abetting,  so  as  to  make  him  a 
principal  in  the  second  degree,  the 
evidence  would  support  an  indict- 
ment charging  him  as  sole  principal 
the  same  as  if  he  had  struck  the  blow 
with  his  own  hands.  Com.  v.  Chap- 
man, II  Cush.  (Mass.)  422. 
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said  building,  with  a  dangerous  weapon,  nor  making  any  assault 
upon  any  person  then  being  lawfully  therein,  no  person  lawfully 
therein  being  put  in  fear  ;  and  divers  promissory  notes,  payable  to  the 
bearer  on  demand,  current  as  money  in  said  commonwealth,  of  the 
amount  and  of  the  value  of  one  hundred  dollars,  a  more  particular 
description  of  which  is  to  the  jurors  unknown,  and  divers  internal 
revenue  stamps  of  the  United  States,  a  more  particular  description 
of  which  is  to  the  jurors  aforesaid  unknown,  of  the  value  of  nine 
hundred  dollars,  of  the  property,  goods,  and  chattels  of  the  said 
Boylston  National  Bank,  of  Boston,  in  said  building  then  being 
found,  did  then  and  there  in  said  building  feloniously  steal,  take,  and 
carry  away,  against  the  peace  of  said  commonwealth,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  William  A.  Glover,  and  Alonzo  Ainsivorth  otherwise 
called  Dick  Broker,  late  of  Boston  aforesaid,  in  the  county  afore- 
said, laborers,  before  the  said  felony  and  burglary,  and  breaking 
and  entering  said  building  with  said  intent,  was  committed  in 
form  and  manner  aforesaid,  to  wit,  on  the  first  day  of  November^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-nine^ 
2X  Boston  aforesaid,  in  the  county  of  Suffolk  aforesaid,  did  feloniously 
and  maliciously  counsel,  hire,  and  move,  incite,  command,  and  in 
other  ways  procure  said  person  or  persons,  to  the  jurors  aforesaid 
unknown,  so  breaking  and  entering  said  building  with  said  intent, 
the  said  felony  and  burglary,  and  breaking  and  entering  said  build- 
ing with  said  intent,  in  manner  and  form  aforesaid,  to  do  and  com- 
mit ;  and  became  and  were  then  and  there  and  thereby  accessories 
thereto,  to  wit,  to  said  felony  and  burglary,  and  breaking  and  enter- 
ing said  building  with  said  intent,  before  the  fact,  against  the  peace 
of  the  commonwealth,  and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

Form  No.  291. 

(Precedent  in  Com.  v.  Adams,  127  Mass.  16.) 

{^Indictment  against  unknown  principal,  continuing:)  And  the 
jurors  aforesaid,  for  the  commonwealth  of  Massachusetts,  on  their 
oath  aforesaid,  do  further  present  that  George  A.  Ellis,  Mary 
Jane  Adams,  and  Mary  E.  Shaw,  before  the  said  felony  and  abor- 
tion was  committed  in  manner  and  form  aforesaid,  to  wit,  on  the 
eleventh  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy -eight,  with  force  and  arms,  at  Chelsea 
aforesaid,  did  feloniously  and  maliciously  incite,  move,  and  procure, 
aid,  counsel,  hire,  and  command  the  said  persons  as  aforesaid,  un- 
known, the  said  felony  and  abortion,  in  manner  and  form  aforesaid, 
then  and  there  to  do  and  commit,  against  the  peace  of  said  common- 
wealth, and  the  form  of  the  statute  in  such  case  made  and  provided. 

3.  Aiding-  and  Abetting  Suicide. 

Owing  to  the  common  law  rule  that  an  accessory  could   not  be 
convicted  until  the  guilt  of  the  principal  was  judicially  ascertained, 
I  E.  of  F.  P.— 12  177  Volume  I. 
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an  accessory  to  the  crime  of  self-murder  could  not  be  put  upon  trial, l 
but  one  who  is  present,  advising,  aiding,  and  abetting  in  the  com- 
mission of  a  suicide,  is  himself  guilty  of  murder. 2 

Form  No.  292. 

(Precedent  in  Reg.  v.  Alison,  8  C.  &  P.  418,  34  E.  C.  L.  458.) 

(  Title  and  Venue. ) 

The  jurors,  etc.,  upon  their  oath  do  present,  that  one  Benjamin 
Alison,  on  the  twenty -eighth  day  of  February,  etc.,  at  St.  Leon- 
ard, Shorcditch,  upon  Emma  Cr?^5  feloniously,  wilfully,  and  of  his 
malice  aforethought  did  make  an  assault,  and  feloniously,  wilfully, 
and  of  his  malice  aforethought  did  give  and  administer  to  her  two 
ounces  weight  of  a  deadly  poison  called  laudanum,  with  intent  that 
she  should  take  and  swallow  the  same  down  into  her  body  (he  know- 
ing the  same  to  be  a  deadly  poison),  and  that  the  said  Emma  Crips 
the  said  laudanum  so  administered  did  take  and  swallow  down  into 
her  body,  and  by  reason  thereof  became  mortally  sick  and  distem- 
pered in  her  body,  and  of  such  mortal  sickness  and  distemper  then 
and  there  died;  and  that  the  said  Benjamin  Alison  her  the  said 
Enuna  Crips,  in  manner  and  form  aforesaid,  feloniously,  wilfully, 
and  of  his  malice  aforethought  did  kill  and  murder,  contrary,  etc.^ 

Form  No.  293. 

(  Title  and  Venue. ) 

The  jurors,  etc.,  upon  their  oath  present  that  John  Doe,  late  of 
Boston,  in  the  county  of  Suffolk,  laborer,  on  the  twentieth  day  of 
Septernber ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-jive,  at  Boston  aforesaid,  in  the  county  aforesaid,  upon  him- 
self did  make  an  assault ;  and  that  the  said  jfohn  Doe,  with  a  certain 
hempen  cord,  of  the  value  of  ten  cents,  one  end  of  which  around 
the  neck  of  himself  he  the  said  John  Doe  then  and  there  did  un- 
lawfully, feloniously,  and  of  his  malice  aforethought  tie,  fasten,  and 
bind,  the  other  end  of  which  he  the  said  John  Doe  to  and  around 
a  certain  window  grating,  at,  etc.,  in,  etc.,  aforesaid,  did  wilfully, 
feloniously,  and  of  his  malice  aforethought  tie,  fasten,  and  bind, 
and  with  the  said  hempen  cord  about  the  neck  of  him  the  said  jfohn 
Doe,  and  to  and  around  the  said  window  grating,  so  tied,  fastened,  and 
bound  as  aforesaid,  he  the  said  John  Doc  feloniously,  wilfully,  and 
of  his  malice  aforethought  did  hang,  choke,  and  strangle  himself,  by 
reason  whereof  he  then  and  there  instantly  died ;  and  so  the 
jurors  upon  their  oath  do  say  that  the  said  jfohn  Doe  as  a  felon  of 
himself,  in  manner  and  form  aforesaid  feloniously,  wilfully,  and  of 

1.  Rex  V.  Russell,  i  Moo.  C.  C.  oner  procured  the  poison  with  which 
356;  Reg.  V.  Leddington,  9  C.  &  P.  to  accomplish  their  purpose.  They 
79,  38  E.  C.  L.  42.  both  took  the  poison,  and  Emma  Crips 

2.  Reg.  V.  Alison,  8  C.  &  P.  418,  34  died  of  the  same;  but  the  prisoner  re- 
E.  C.  L.  458;  Vaux  Case,  4  Coke  44;  covered,  and  was  indicted,  tried,  and 
State  V.  Ludwig,  70  Mo.  412.  convicted   for  murder  committed  by 

3.  In  this  case  it  appeared  that  the  aiding  and  abetting  Emma  Crips  in 
prisoner  and  Emma  Crips  had  agreed  the  commission  of  suicide.  See  Reg.  r'. 
to  commit  suicide,  and  that  the  pris-  Alison,  8C.  &  P.  418,  34  E.  C.  L.  458. 
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his  malice  aforethought  did  kill  and  murder  himself,  contrary,  etc. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  one  Richard  Roe,  late  of  Boston  aforesaid,  in  the  county 
aforesaid,  laborer,  on  the  day  and  year  aforesaid,  feloniously,  with 
force  and  arms,  was  present,  advising,  aiding,  abetting,  and  assist- 
ing the  said  Johti  Doe  the  felony  and  self-murder  aforesaid  to  da 
and  commit;  and  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say  that  the  said  Richard  Roe,  in  manner  and  form  afore- 
said, him  the  said  John  Doe  feloniously,  wilfully,  and  of  his  malice 
aforethought  did  kill  and  murder,  contrary,  etc.l 

Form  No.  294. 

(Precedent  in  Blackburn  v.  State,  23  Ohio  St.  147., 

{Eour  counts  of  the  indictment,  continuing  thus  in  the  fifth,  upon 
"which  the  defendant  ivas  convicted :^  That  the  said  John  Samuel 
Blackburn,  on  the  said  twentieth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-one,  in  the  county  of 
Ross  aforesaid,  contriving  and  intending  one  Mary  Jane  Lovell 
unlawfully,  wilfully,  purposely,  and  of  a  deliberate  and  premedi- 
tated malice  to  kill  and  murder,  unlawfully,  wilfully,  and  purposely, 
and  of  deliberate  and  premeditated  malice,  a  large  quantity  of  deadly 
poison  called  strychnia,  to  wit,  ten  grains  thereof,  with  a  certain 
quantity  of  port  wine  did  mix  and  mingle,  he  the  said  John  Sam- 
uel Blackburn  then  and  there  well  knowing  the  said  strychnia  to  be 
a  deadly  poison ;  and  that  the  said  John  Samuel  Blackburn  after- 
ward, to  wit,  on  the  said  twentieth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-one,  at  the  County 
of  Ross  aforesaid,  the  strychnia  aforesaid,  so  as  aforesaid  mixed 
and  mingled  with  the  port  wine  aforesaid,  unlawfully,  wilfully,  pur- 
posely, and  of  deliberate  and  premeditated  malice  did  administer 
unto  the  said  Mary  Jane  Lovell,  with  the  intent  then  and  there 
that  she  the  said  Mary  Jane  Lovell  should  take,  drink,  and  swal- 
low down  the  same  into  the  body  of  her  the  said  Mary  Jane  Lovell^ 
and  the  said  strychnia  so  as  aforesaid  mixed  and  mingled  with  the 
port  wine  aforesaid,  so  as  aforesaid  administered  unto  her  the  said 
Mary  Jane  Lovell  by  the  said  John  Samuel  Blackburn,  the  said 
Mary  Jane  Lovell  did  then  and  there  at  the  instance  and  solicita- 
tion of  him  the  said  John  Samuel  Blackburn  take,  drink,  and  swal- 
low down,  by  reason  and  by  means  of  which  taking,  drinking,  and 
swallowing  of  the  said  strychnia,  so  mixed  and  mingled  with  the 
said  port  wine  as  aforesaid,  the  said  Mary  Jane  Lovell  then  and 
there  became  and  was  mortally  sick  and  distempered   in   her  body, 

1.  In  Com.  V.  Bowen,   13  Mass.  356,  did   not   reach  the   Supreme  Judicial 

the  defendant  was  indicted  and  tried  Court.     That  court  afterwards,   how- 

as  an  accessory  before  the  fact  to  the  ever,  decided  that  after  the  death  of 

self-murder  of  one  Jewett  but  as   the  the  principal  the  accessory  could  not 

defendant  was  acquitted  by  the  jury,  be  put  upon  trial.     Com.  v.  Phillips, 

the  question  as  to  whether  an   acces-  16  Mass.  423.     For  a  further  discus- 

sory  before  the  fact  could  be  put  upon  sion  of  this  subject  by  the  same  court, 

trial  after  the  death  of   the  principal  see  Com.  v.  Mink,  123  Mass.  427. 
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of  which  said  mortal  sickness  and  distemper  the  said  Mary  yanc 
Lovell,  on  said  twentieth  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-one,  in  the  county  of  Ross 
aforesaid,  died;  and  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say  that  the  said  yohn  Samuel  Blackburn  her  the  said 
Mary  Jane  Lovell,  in  manner  and  form  aforesaid,  unlawfully,  wil- 
fully, feloniously,  purposely,  and  of  deliberate  and  premeditated 
malice  did  then  and  there  kill  and  murder,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Ohio^- 

1.  In  this  case  it  was  urged  that  the  present,     counseling      and      advising 

voluntary  swallowing  of  poison   with  the   deceased   to   take   the  poison,   it 

intent  to  commit   suicide  was  not    a  was   an  administering   of   the   poison 

crime  in  the  state  of  Ohio,  and  that  as  charged    in    the    indictment,   and 

there  could  consequently  be  no  prin-  that  the  defendant   was   rightly   con- 

cipal   in   the  second  degree;  but   the  victed.    Blackburn  v.  State,   23   Ohio 

court  held  that  if  the  defendant  were  St.  163. 
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ACCIDENT     INSURANCE. 

For  Forms  of  pleading  and  practice  relating  to  Accident  Insurance,  consult  the 
title  INSURANCE. 


ACCOMPLICES. 

See  the  title  ACCESSORIES,  AIDERS  AND  ABETTORS. 


ACCORD    AND    SATISFACTION. 

I.  PLEA  AT  COMMON  LAW,  183. 

1.  Formal  Commencement  and  Conclusion,  183. 

a.  Commencement,   183. 

(i)  First  Plea,  183. 

(a)  In  General,    183. 

{V)   Under  the  Hilary  Rules,  4  William  IV,  184. 

(f)  In  Common-law  States,  185. 

(2)  Second  or  Subsequent  Special  Plea,  186. 

(a)  In  General,  186. 

(U)  Further  Plea  to  Particular  Count,  187. 
(f )  Further  Plea  to  Particular  Breach  of  Covenant,  187. 
(</)  Further  Plea  to  Particular  Trespass,  187. 

(3)  When  the  Matter  of  Defense  Arose  after  the  Comtnence- 

ment  of  the  Action,  188. 

(4)  Plaintiff  Declared  against  by  Wrong  Name,  1 89. 

b.  Conclusion,  189. 

(i)  Itt  General,  189. 

(2)  Under  the  Hilary  Rules,  4  William  IV,  190. 

(3)  In  Common-law  States,  190. 

(4)  When  the  Matter  of  Defense  Arose  after  the  Commence- 

ment of  the  Action ,  191. 

(5)  In  Pleas  to  Particular  Count,  191, 

2.  Plea  to  Declaration  in  Assumpsit  or  in  Debt,  191. 

a.  Delivery  and  Acceptance  of  a  Chattel,  191. 

(i)  In  General,  191. 

{a)  In  Assumpsit,  193. 

{b)  In  Debt,  194. 
(2)  In  Common-law  States,  199. 

b.  Delivery  and  Acceptance  of  a  Chose  in  Action,  201. 

(i)    Contract  in  Writing  Generally,  201, 

(2)  Bond,  203. 

(a)  In  General,   203. 

(b)  In  Common-law  States,  205. 

(3)  Promissory  Note,  205. 

(rt)  In  General,   205. 

\b\  In  Common-law  States,  207. 

(4)  Bill  of  Exchange,  212. 
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{a)  In  General,  212. 

\b)  In  Common-law  States,  214. 

c.  Payment  ajtd  Acceptance  of  a  Certain  Sum  of  Money,  2 1 5. 

(i)   In  General,  215. 

{a)  In  Assumpsit,  215. 
lb)  In  Debt,  221. 

(2)  In  Common-law  States,  223. 

(3)  Payment  to  Plaintiff'' s  Creditor,  225. 

d.  Delivery  and  Acceptance  of  a  Deed  or  Indenture  in  Writ' 

ing,  227. 

e.  Acceptance  of  a  fudgment  or  Order  of  Court,  229. 

f.  Enterifig  into  and  Performatice  of  a  New  Contract,  233. 

3.  Plea  to  Declaration  in  Covenant,  235. 

a.  In  General,  235. 

b.  In  Common-law  States,  235. 

4.  Plea  to  Declaration  in  Trespass  on  the  Case,  236. 

a.  In  General,  236. 

b.  In  Common-law  States,  238. 

5.  Pica  to  Declaration  in  Trespass,  238. 

II.  REPLICATION  TO  THE  PLEA,  241. 
1.  In  General,  241. 

a.  To  Plea  Alleging  Delivery  and  Acceptance  of  a  Chattel,  241. 

(i)  Denying  Delivery  by  Defendant,  7.\\. 
(2)  Denying  Acceptance  by  Plaintiff,  i\i. 

b.  To   Plea  Alleging  Delivery  and  Acceptance  of  a  Chose  in 

Action,  243. 
(i)  In  General,  243. 

(rt)  Denying  Delivery,  243. 
{b)  Denying  Acceptance,  243. 

(2)  To  Plea  of  Delivery  and  Acceptance  of  Bond,  244. 

(3)  To  Plea  of  Delivery  and  Acceptance  of  Note  or  Bill,  246. 

{a)  Denying  Delivery,  246. 
{b)  Denying  Acceptance,  247. 

c.  To  Plea  Alleging  Payment  and  Acceptance  of  Money,  248. 

d.  To  Plea  Alleging  Execution  and  Delivery  and  Acceptance 

of  a  Deed,  249. 
8.   Under  the  Hilary  Rules,  4  William  IV ,  252. 
8.  In  Common-law  States,  252. 

a.  Denying  Delivery,  252. 

b.  Denying  Acceptance,  254. 

c.  Putting  in  Issue  the  Whole  Plea,  255. 

III.  ANSWER  UNDER  THE  CODES,  255. 

1.  Formal  Parts,  255. 

a.  Commencement  and  Conclusion,  255. 

b.  Verification,  256. 

(i)  By  Defendant,  256. 
(2)  By  One  Other  than  Defendant,  256. 
e.  Delivery  and  Acceptance  of  Chattel,  257. 

3.  Delivery  and  Acceptance  of  Note,  262. 

4.  Payment  and  Acceptance  of  Money,  263. 

6.  Entering  into  and  Performance  of  New  Contract,  267. 

6.  Execution,  Delivery,  and  Acceptance  of  Deed,  268. 

7.  Answer  Alleging  an  Accord,  with  Counterclaim  to  Compel  Accept- 

ance of  Satisfaction,  269. 

182  Volume  I. 


295. 


ACCORD  AND  SATISFACTION. 


295. 


IV.  REPLY  TO  ANSWER,  269. 
V.  REJOINDER   TO  REPLY  ALLEGING  ACCORD  AND  SATISFACTION, 

270. 
VI.  MOTION  TO  DISMISS  WRIT  OF  ERROR,  270. 
CROSS-REFERENCES. 

For  other  Forms  more  or  less  analogous  in  character,  see  the  titles  ARBI- 
TRATION AND  AWARD ;  PAYMENT;  RELEASE;  the  various 
titles  in  which  an  accord  and  satisfaction  may  be  set  up  as  a  defense, 
and  the  GENERAL  ANALYTICAL  INDEX  to  this  work. 

For  the  Form,  of  a  notice  to  accompany  a  plea  of  Accord  and  Satisfaction, 
see  the  title  NO  TICES. 

I.  PLEA  AT  COMMON  LAW. 

1.  Formal  Commencement  and  Conclusion.i 

a.  Commencement. 

(1)  First    Plea. 

(a)    In   Getter al. 

Form  No.  295. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  *  470;   i  Am.  PI.  and  L.  Guide  xlv.) 

In  the  King's  Bench  (or  In  the.  Common  Pleas').,  (or  In  the  Ex- 
chequer of  Pleas).       Michaelmas  Term.,  51  Geo.  IV.^ 
Richard  Roe  ^  ) 
ats.4  V 

John  Doe.      ) 

And  the  said  f^    Richard  Roe .,^   by   yeremiah    Mason.,   his   attor- 


1.  For  the  requisites  of  the  formal 
commencement  and  conclusion  of  a 
plea  in  bar  in  any  jurisdiction,  consult 
the  title  Pleas. 

2.  The  term  stated  is  usually  the 
term  by  which  the  plea  is  pleaded. 
As  to  the  title  of  the  term  and  when 
an  imparlance  is  necessary,  see  2  Chit. 
(3d  Am.  from  2d  London  ed.)  *  458, 
note  a.  Under  the  Com.  L.  Proc.  Act 
of  1852,  §  54,  the  plea  must  be  entitled  of 
the  proper  court,  and  of  the  day  when 
pleaded.  The  omission  of  any  title  of 
the  court  may  be  immaterial,  perhaps, 
in  a  plea,  so  long  as  it  is  not  entitled 
in  the  wrong  court.  In  the  latter  case 
the  plea  can  hardly  be  considered  a 
plea  in  the  cause.  The  omission  of  a 
date,  or  the  insertion  of  a  wrong  date, 
would  be  a  ground  for  summons  to  set 
aside  the  plea  for  irregularity  ;  but  the 
defendant  would  be  allowed  to  amend 
on  payment  of  trifling  costs,  and  the 
demurrer  would  not  hold,  i  Chit.  Prec. 
in  PI.  (3d  ed.)  1867,  p.  20,  note  a; 
Neal  V.  Richardson,  2  D.  P.  C.  89; 
Hodson  V.  Pennell,  4  M.  &  W.  373. 


3.  If  the  plea  be  by  one  of  several 
defendants,  this  should  be  "Richard 
Roe  sued  with  Samuel  Short  and 
others." 

4.  "At  suit  of,"  often  "  ads,"  from 
the  Latin  ad  sectam. 

B.  The  words  "and  the  said  Richard 
Roe"  are  usually  proper;  but  when- 
ever the  defendant  pleads  in  a  differ- 
ent name  from  that  in  which  he  is 
sued,  whether  in  abatement  or  in  bar, 
the  plea  must  begin  not  with  the  words 
"and  the  said  Richard  Roe,"  but 
with  the  words  "and  Richard  Roe, 
against  whom  the  said  John  Doe  hath 
exhibited  his  said  bill  by  the  name  of 
Robert  Roe,"  because  it  is  said  that 
by  introducing  the  word  "said"  he 
would  admit  himself  to  be  the  person 
sued.  Alexander  v.  Mawman,  Willes 
41,  note  c;  Foxwist  v.  Tremaine,  2 
Saund.  209  b;  Roberts  xk  Moon,  5  T. 
R.  487;  Jackson  v.  Ford,  3  Wils.  413; 
3  Wentw.  PI.  210;  2  Chit.  PI.  (3d  Am. 
from  2d  London  ed.)  *  457,  *  469. 

6.  Where  the  plea  is  by  one  of 
several  defendants,  the  defendant  who 
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neyi  (or  in  his  proper  person),^  comes  and  defends  the  wrong  (or 
if  in  trespass  or  ejectment  say  the  force)  and  injury,  when,  etc., 3 
and  says  that  the  said  fohn  Doe  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,*  because  he  says  .   .   . 

{b)    Under  the  Hilary  Rules,  4   William  IV. 

Form  No.  296. 

(Petersd.  Prec.  in  PI.  17.) 

In  the  King's  Bench  (or  /n  the  Common   Pleas),  (or  In  the  Ex- 
chequer of  Pleas).     The  frst  day  of  February ,  in  the  year  i8<?5.5 
Richard  Roe  ) 
ats.  > 

John  Doe,     ) 

The  said  defendant,  by  feremiah  Mason,  his  attorney  (or  in  per- 
son), says   .    .    . 


pleads  should  be  described  throug;hout 
the  plea  by  name,  as  "the  said  defend- 
ant, Richard  Roe." 

1.  The  omission  to  state  whether 
the  defendant  pleads  by  attorney  or  in 
person  was  formerly  a  ground  of  de- 
murrer in  Enf^land,  but  it  is  now  the 
only  ground  for  setting  aside  the  plea 
for  irregularity,  or  of  demanding  an 
amended  plea  and  payment  of  costs. 
A  plea  pleaded  in  the  name  of  a  per- 
son who  is  not  an  attorney  will  not 
entitle  a  person  to  treat  the  plea  as  a 
nullity  and  sign  judgment,  i  Chit., 
Prec.  in  PL  (3d  ed.)  1867,  p.  21,  note  c; 
Hill  V.  Mills,  2  D.  P.  C.  696. 

2.  Neither  a  feme  covert  nor  an  in- 
fant was  allowed  to  plead  by  attorney. 
Aik.  Pr.  F.  298;  Foxwist  v.  Tremaine, 
2  Saund.  209  c;  3  Chit.  PI.  893;  i 
Wentw.  PI.  5;  2  Chit.  PI.  (3d  Am. 
from  2d  London  ed.)  *  455,  *  469. 
The  feme  covert  was  permitted  to 
plead  only  in  her  proper  person,  and 
the  infant  by  guardian.  See  2  Saund. 
117/",  note  i;  2  Saund.  212  «,  note 
4;  3  Chit.  PI.  893;  Aik.  Pr.  F, 
298. 

If  an  infant  appear  by  attorney  the 
court  will,  at  the  plaintiff's  instance, 
compel  an  amendment  of  the  appear- 
ance by  substituting  a  guardian. 
Petersd.  Prec.  in  PI.  18,  note  6. 

3.  The  "etc."  would  imply  a  half 
defense  in  cases  where  such  defense 
should  be  made,  or  a  full  defense  where 
the  latter  is  necessary;  therefore  the 
distinction  between  half  and  full  de- 
fense   is    now    obsolete.      Wilkes    v. 


Williams,  8  T.  R.  633;  Alexander  v. 
Mawman,  Willes  40;  Foxwist  v.  Tre- 
maine, 2  Saund.  209  c.  According  to 
the  old  books,  the  half  defense  was 
as  follows:  "And  the  said  Richard 
Roe,\>y  Jeremiah  Mason,  his  attorney 
(or  in  his  own  ferson),  comes  and  de- 
fends the  wrong  and  injury,  and  says," 
etc.  (omitting  the  words  "  when,  etc."). 
The  full  defense  was  as  follows  :  "And 
the  said  Richard  Roe,  by  Jeremiah 
Mason,  his  attorney,  comes  and  de- 
fends the  wrong  and  injury  when  and 
where  it  shall  behoove  him,  and  the 
damages,  and  all  which  he  ought  to 
defend,  because  he  says,  etc."  Foxwist 
V.  Tremaine,  2  Saund.  209  r;  2  Chit. 
PI.  (3d  Am.  from  2d  London  ed.) 
*  455  rt.  See  also  the  title  Abatement, 
Pleas  in,  p.  38,  note  i. 

4.  This  is  technically  termed  the 
ac/io  non.  2  Chit.  PI.  (3d  Am.  from 
2d  London  ed.)  *  469. 

The  Com.  L.  Proc.  Act  of  1852,  § 
67,  provides  that  no  formal  defense  or 
formal  conclusion  shall  be  required  or 
necessary  to  any  plea,  etc.  And  it 
is  not  necessary  in  any  plea  or  subse- 
quent pleading  thereto  to  use  any  alle- 
gation actionem  non,  or  actionem  ulte- 
rius  non,  or  to  the  like  effect,  i  Chit. 
Jr.,  Prec.  in  PI.  (3d  ed.)  1867,  p.  21, 
note  d. 

6.  This  date  must  be  the  day,  month, 
and  year  upon  which  the  plea  is 
pleaded.  But  where  a  plea  was  dated 
1832  instead  of  1833  this  was  held  to  be 
no  ground  for  a  demurrer.  2  D.  P. 
C.  89. 
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(c)   In  Common-law  States. 

Form  No.  297. 

(2  Rev.  Swift's  Dig.  625.) 

LitchfieldCownty .,  Court,  February  Term,  18 — . 

John  Doe     ) 
against        >  Defendant's  plea, 
Richard  Roe.  ) 

The  defendant  pleads  and  says  that  the  plaintiff  ought  not  to 
have  or  maintain  his  said  action  against  him  the  defendant,  because 
he  says*  that  after  the  cause  of  action  (or  right  of  action^  in  the 
declaration  mentioned  originated  heretofore,  to  wit,  on  the  Jirst 
day  of  yanuary.,  A.  D.  i896,  the  defendant,   .   .   .   l 

OR 

Form  No.  298. 

(Burr.  Appendix  341 ;  Tillingh.  F.  467 ;   Humphr.  Prec.  861.) 
Supreme  Court. 

/      Of  the  Term  of  February.,  in  the  year  of  our  Lord 

r.^  1      ' r\  \  one  thousand  eight  hundred  and  thirty. 

John  Doc.     )  ^ 

And  the  said  Richard  Roc  {^continuing  as  in  Form  No.  295).^ 

OR  AS   IN   ILLINOIS. 

Form  No.  299. 

In  the  Circuit  Court  of    Greene  County ,  February  Term,   A.D. 

iS96. 

Richard  Roc  )     .  v    /         ^  zv  .<       ^  4.  i-u 

f    Assumpsit   (or    debt.,   or  trespass,  etc.,   as  the  case 

yohn  Doe.     )  J       )  • 

And  the  said  Richard  Roe.,  by  Jeremiah  Mason.,  his  attorney  (or  in 
his  proper  person^,  comes  and  defends  the  wrong  and  injury,  when, 
etc., 3  and  says  that  the  said  John  Doe  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  because  he  says  .   .   . 

OR  AS   IN  PENNSYLVANIA. 

Form  No.  300. 

/in  the  Court  of  Common  Pleas  of  FayetteCoxiwty ., 
John  Doe      \  ^^'  ^^^'  ^^  February  Term,  A.  D.  \^96. 

And  the  said  defendant,  Richard  Roe  {^continuing  as  in  Fortn 

No.  295). 

1.  See  infra,  p.  399,  for  form  of  answer  under  the  Code  as  now  used 
answer     in     Connecticut     under     the     in  New  York. 

Practice  Act.  3.  See  supra,  note  3,  p.  i84,and  note 

2.  See    infra,    p.    396,    for   form    of     i,  p.  24  ante. 
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OR  AS   IN  TEXAS. 

Form  No.  301. 

John  ^''_^:^P[^^"t*ff'  )  In  the  County  (or  District)  Court,  Feb- 
Richard  Roc,  defendant.  )  -^  »       •       •  • 

And  now  comes  the  defendant  and  says  that  after  the  accruing 
of  the  cause  of  action  in  the  petition  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the^r^^  day  of  yanuary,  A. 
D.  18P6,  the  said  defendant   .   .   . 

OR  AS   IN  VERMONT. 

Form  No.  302. 
(Aik.  Pr.  F.  297.) 

ey  ,     ^         ^  In  Washington  County  Court,  February  Term,  A. 
John  Uoe      )      j^     ^g^^  ^^^  ^^    justice's  Court,  at  Montpelier, 

7?-^^^^Ti?       \      0^   February   i,  A.    D.  1896,    before   Abraham 
Ktchard  Koe.  )      ^^^^^^  Justice  of  the  Peace)  .1 

And  the  said  defendant,  Richard  Roe  {^continuing  as  in  Form. 
No.  295). 

(2)   Second  or  Subseqjltent  Special  Plea. 
[a)   In  General. 

Form  No.  303. 

<2  Chit.  (3d  Am.  from  2d  London  ed.)  *47o;  Tillingh.  F.  467;  Humphr.  Pree. 
861 ;   I  Am.  PI.  and  L.  Guide  xliv.) 

[After  the  first  or  preceding  filea,  without  stating  the  venue  and 
title  anew,  by  way  of  additional  paragraph  say:)  And  for  a  further 
plea  in  this  behalf,  the  said  Richard  Roe,  by  feremiah  Mason,  his 
attorney  (or  in  his  proper  person),  by  leave  of  the  court  here,  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 2  comes  and  {continuing  as 
in  Form  No.  295). 

1.  Every  plea  should  commence  with  v.  Regem,  Cowp.  500;  Duke  of  St. 
the  names  of  the  parties,  and  style  and  Albans  v.  Shore,  i  H.  Bl.  275 ;  2  Chit, 
term  of  the  court;  if  in  the  justice's  PI.  *47o.  The  words  "by  leave  of 
court,  with  the  name  and  style  of  the  the  court  here,  for  this  purpose  first 
justice,  and  the  time  and  place  at  had  and  obtained,"  are  however  said 
which  the  writ  is  made  returnable,  not  to  be  necessary  in  Virginia,  the 
Aik.  Pr.  F.  297.  Act  of  Assembly  having  given  to  the 

2.  "According  to  the  Form  of  the  Stat-  plaintiff  in  replevin,  and  the  defend- 
ute  in  Such  Case  Made  and  Provided." —  ant  in  all  other  suits,  the  right  to 
4  Anne,  c.  16,  §§  4,  5.  It  is  proper  to  plead  as  many  several  matters  and 
mention  the  statute  in  the  introduc-  things,  whether  of  law  or  fact,  as  he 
tory  part  of  the  plea,  as  above.  Bar-  may  think  necessary.  Waller  ?;.  Ellis, 
tholomewT'.  Ireland,  Andr.  108;  Ryley  2  Munf.  (Va.)  88;  i  Am.  PI.  and  L. 
V.  Parkhurst,  i   Wils.  219;  Symmers  Guide,  xlv. 
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(b)   Further  Plea  to  Particular  Count. 

Form  No.  304. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  *47o;  Humphr.  Prec.  861;  i  Am. 
PI.  and  L.  Guide  xlv;  Tillingli.  F.  467.) 

{^After  the  first  or  preceding  plea.,  without  stating  the  venue  and 
title  anew,  by  way  ofi additional  paragraph  say:)  And  for  further 
plea  in  this  behalf  as  to  the  said  first  count  in  said  declaration,  the 
said  Richard  Poc  {^continuing  as  in  Form  No.  303). 

(c)  Further  Plea  to  Particular  Breach  of  Covenant. 
Form  No.  305. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  *47o;   Humphr.  Prec.  861 ;  1  Am. 
PI.  and  L.  Guide  xlvi :  Tillingh.  F.  467.) 

{After  the  first  or  preceding  pica.,  without  stating  the  venue  and 
title  anew.,  by  way  of  additional  paragraph  say:)  And  for  further 
plea  in  this  behalf  as  to  the  said  supposed  breach  of  covenant  first 
above  assigned,  the  said  Richard  Roe  {continuing  as  in  Form 
No.  303). 

{d)   Further  Plea  to  Particular  Trespass. 
Form  No.  306. 

(2  Chit.  PI.   (3d  Am.  from  2d  London  ed.)  *47o;  Humphr.  Prec.  86 1 ;   i  Am. 
PI.  and  L.  Guide  xlvi;  Tillingh.  F.  467.) 

{After  the  first  or  preceding  plea.,  withoict  stating  the  venue  and 
title  anew.,  by  way  of  an  additional  paragraph  say:)  And  for  fur- 
ther plea  in  this  behalf  as  to  the  breaking  and  entering  {enumerating 
the  particular  trespasses  mentioned  in  the  declaration  and  intended 
to  be  justified)  J  the  said  Richard  Roe.,  by  Jeremiah  Mason.,  his  at- 
torney (or  in  his  proper  person^.,  [by  leave  of  the  court  here,  for  this 
purpose  first  had  and  obtained  according  to  the  form  of  the  statute 
in  such  case  made  and  provided], ^  comes  and  defends  the  force 
and  injury  {continuing  as  in  Form  No.  295). 

OR   AS   IN  TEXAS. 

Form  No.  307. 

fohn  Doe,  plaintiff,  )  In  the  County  (or  District)  Court  of 
against  >      Freestone  county,   February    Term, 

Richard  Roe,  defendant.    )      A.  D.  i2,96. 

And  for  further  plea  in  this  behalf,  the  said  defendant,  by  leave 
of  the  court,  files  his  supplemental  answer,  and  says  that  the  said 
supposed  trespasses  in  the  petition  alleged  were  committed  by  him 
the  said  defendant,  if  at  all  committed  by  him,  jointly  with  the 

1.  See  supra,  note  2,  p.  186,  as  to  Virginia,  under  the  provisions  of  the 
the   necessity  of   the  words  in  [  ]  in     Revised  Code  of  1792. 
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said  defendant  Samuel  Short.,  and  that  after  the  committing  of  the 
said  supposed  trespasses  in  the  petition  mentioned  and  commence- 
ment of  this  suit,  to  wit,  on  the^r^-^  day  of  January.,  A.  D.  i855 
inhere  foil o'jos  body  of  flea.,  properly  -worded.,  as  for  instance.,  that 
"  it  was  agreed  between  the  said  plaintiflF  and  the  said  Safnuel  Short 
that  the  said  Samuel  Short  should  pay  to  the  said  plaintiff,"  etc.). 

(3)  When  the  Matter  of  Defense  Arose  after  the  Com- 
mencement OF  THE  Action. 

Form  No.  308. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  *469;   i  Am.  PI.  and  L.  Guide  xlv.) 

In  the  King's  Bench  (or  In  the  Common  Pleas),  (or  In  the  Ex- 
chequer of  Pleas). 

next  after ,1  in  Michaelmas  Term,       51    Geo.  III. 

Richard  Roe 

ats. 

John  Doe. 

And  the  said  Richard  Roe,  by  Jeremiah  Mason,  his  attorney 
(or  in  his  proper  person),  comes  and  defends  the  w^rong  (or  in  tres- 
pass or  ejectment  say  the  force)  and  injury,  when,  etc., 2  and  says 
that  said  John  Doe  ought  not  further  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  he  says  that  ^  .   .   . 


Form  No.  309.  ^ 

(Tillinj^h.  F.  467;   Ilumphr.  Free.  861.) 

Supreme  Court. 

Richard  Roc  )  ^r  .^i      rr«  r   t-  7  ■       , 

^^^  f   Ot  the  lerm  of  February,  m  the  year  of  our  Lord 

John  Doe      \       °"^  thousand  eight  hundred  and  thirty. 

And  the  said  Richard  Roc,  by  Jeremiah  Mason,  his  attorney, 
comes  and  defends  the  wrong  (or  if  in  trespass  sayybrcc)  and  injury, 
when,  etc., 2  and  says  that  the  said  John  Doe  ought  not  further  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because 
he  says  .   .   . 

1.  The  plea  should  be  entitled  after  London  ed.)  *  469;  Aik.  Pr.  F. 
the  matter  of  defense  arose.     2  Chit.     29S. 

PI.  (3d  Am.  from  2d  London  ed.),  469,  If  the  accord  and  satisfaction  took 

"°^^/-  place   after   action   was  brought,    the 

2.  See  supra,  note  3,  p.  184.  plea   must   so   aver,    and    it   must   be 

3.  When  the  subject-matter  of  the  proved    that  it  was    a  satisfaction    of 
defense    has    arisen    since    the   com-  the  costs  and   damages  sustained  by 
mencement  of  the  action,  this  mode  the   breach   of    contract.     Francis   v 
of  pleading  must  be  adopted.     4  East  Crywell,  s  B.  &  Aid    886   7  E    C    L 
502;     2   Chit.    PI.    (3d  Am.   from    2d  289,  i  D.  &  R.  546. 
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(4)  Where  Plaintiff  is  Declared  against  by  Wrong  Name. 

Form  No.  310. 
(i  Am.  PI.  and  L.  Guide  xliv.) 

(  Venue  and  Tertn  as  in  Form  No.  295.) 
Richard  Roc.,  sued  by  name  of  James  Roc,  ) 
ats.  > 

John   Doe.  ) 

And  1  Richard  Roe.,  against  whom  the  said  John  Doe  hath  ex- 
hibited his  bill  by  the  name  of  James  Roe,  by  Jeremiah  Mason., 
his  attorney  (or  in  his  proper  person).,  comes  and  defends  the 
wrong  (or  in  trespass  or  ejectment  say  the  force)  and  injury,  when, 
etc., 2  and  says  that  the  said  John  Doe  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  because  he  says  .   .   . 


OR  AS  IN  VERMONT. 

Form  No.  311. 
(Aik.  Pr.  F.  297.) 

John  Doe  ^  In    Washington     County     Court,     February 

against  Term,  A.  D.    18P6  (or  in  Justice'' s  Court, 

Richard  Roe,        V     at   Montpelier,   on     February     1,   A.    D. 

sued  in  the  name  of         1896,  before  Abraham  Kent,  Justice  of  the 

Robert  Roe.         J       Peace). '^ 

And  Richard  Roe,  against  whom  the  said  plaintiff  hath  sued  his 

said  writ  and  declaration  thereon  by  the   name  of  Robert  Roe,  in 

his  proper  person  {^continuing  and  concluding  as  in  Form  No.  310). 


b.  Conclusion. 

(1)  In  General. 

Form  No.  312. 

<2  Chit.  PI.   (3d   Am.  from    2d    London    ed.)   *  470;   Humphr.  Prec.  861;  i 
Am.  PI.  and  L.  Guide  xlvi ;  Tillingh.  F.  468.) 

And  this  the  said  Richard  Roe  is  ready  to  verify:*  wherefore 


1.  Whenever  the  defendant  pleads 
in  a  diflferent  name  from  that  in  which 
he  is  sued,  whether  the  plea  be  in 
abatement  or  in  bar,  the  plea  must  be- 
gin in  this  manner,  omitting  the  usual 
words  "the  said"  before  "  RiWiard 
Roe."  Aik.  Pr.  F.  298;  Roberts  v. 
Moon,  5  T.  R.487;  Jackson  v.  Ford,  3 
Wils.  413;  Foxwist  V.  Tremaine,  2 
Saund.  209  b,  note  i ;  5  Taunt.  652;  3 
Wentw.  PI.  210;  note  5,  p.  183,  supra. 

Under  the  Com.  L.  Proc.  Act  of 
1852,  when  the  defendant  is  declared 
against  by  the  wrong  name,  he  cannot 


plead  in  abatement,  but  may  compel 
the  plaintiff  to  amend.  It  has  been 
held  that  a  mistake  in  stating  the  de- 
fendant's Christian  name  after  the 
commencement  of  a  plea  does  not 
entitle  the  plaintiff  to  treat  the  plea  as 
a  nullity  and  to  sign  judgment  for 
want  of  plea,  i  Chit.  Jr.,  Prec.  in  PI. 
(3d  ed.)  1867,  p.  21,  note  b;  Anony- 
mous, 7  D.  &  R.  511,  16  E.  C.  L.  292. 

2.  See  supra,  note  3,  p.  184. 

3.  See  supra,  note  i,  p.  186. 

4.  If  the  defense  consist  of  an  alle- 
gation  of    new   matter,    it   should   in 
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he  prays  judgment  l  if  the  said  John  Doe  ought  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  etc. 

yeretniah  Mason,  Attorney  for  Defendant  Richard  Roe^ 

(or  Richard  Roe,  when  appearing  in  his  proper  person). 

(2)  Under  the  Hilary  Rules,  4  William  IV. 

Form  No.  313. 

(Petersd.  Prec.  19.) 

And  this  the  defendant  is  ready  to  verify  :3  [wherefore  he  prays 
judgment  if  the  plaintiff  ought,  as  to  his  first  count  of  the  declara- 
tion, to  have  or  maintain  his  action  thereof  against  him,  etc.].* 

(3)  In  Common-law  States. 

Form  No.  314. 

(2  Rev.  Swift's  Dig.  626.) 

And  this  the  defendant  is  ready  to  verify  :  wherefore  he  prays 
judgment  if  the  plaintiff  ought  to  have  or  maintain  his  said  action 
against  the  defendant. 

yeremiah  Mason, 
Attorney  for  the  Defendant. 

OR   AS  IN  TEXAS. 

Form  No.  315. 

And  this  the  said  defendant  is  ready  to  verify  :  wherefore  he 
prays  judgment  if  the  plaintiff  ought  to  have  or  maintain  his  said 
action  against  him.  Richard  Roe. 

Sworn  to  and  subscribed  before  me  this  5th  day  of  February, 
A.  D.  i896. 

yohn  Hancock,  Clerk  of  the   County 

(or  District)  Court  of  Freestone  County. 

OR  AS  IN  VIRGINIA. 

porm  No.  316. 

And  this  the  defendant  is  ready  to  verify. 

yeremiah  Mason,  p.  d. 

general  conclude  with   a  verification,  i  Chit.  Jr.,  Prec.  in  PI.  (3d  ed.)  1867, 

Miles   V.  Williams,    i    P.  Wms.  258;  p.  21,  noterf. 

Tillingh.  F.  i68.  3.  A  conclusion  with  a  verification  is 

1.  Under  the  Com.  L.  Proc.  Act  of  proper  where  new  matter  is  introduced. 
1852,  §  67,  it  is  not  necessary  that  the  4.  By  the  rules  Hilary  Term,  4  Wm. 
plea  should  contain  any  prayer  for  IV.,  no  prayer  of  judgment  shall  be 
judgment,  i  Chit.  Jr.,  Prec.  in  PI.  (3d  inserted  where  the  plea  is  in  bar  of 
ed.)  1867,  p.  21,  note  d.  the    whole    action    generally,    but    a 

2.  Under  the  Com.  L.  Proc.  Act  of  prayer  of  judgment  is  proper  where 
1852,  §  85,  the  signature  of  counsel  is  the  plea  is  for  a  part  of  the  cause  of 
no  longer  required  to  any  pleading,  action  only. 
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(4)  When  the  Matter  of  Defense  Arose  after  the  Com- 
mencement OF  THE  Action. 

Form  No.  317. 
(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  #470;   Tillingh.  F.  168.) 

And  this  the  said  Richard  Roc  is  ready  to  verify  :  wherefore  he 
prays  judgment  if  the  said  John  Doc  ought  further  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  etc. 

Jeremiah  Mason.,  Attorney  for  Defendant. 

(5)  In  Pleas  to  Particular  Count. 

Form  No.  318. 

And  this  the  said  defendant  is  ready  to  verify  :  wherefore  he  prays 
judgment  if  the  plaintiff,  the  said  John  Doc,  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  as  to  the  said  first  (or  second.,  or 
third.,  etc.,  as  the  case  may  be)  count  (or  as  to  the  said  second  and 
third.,  etc.,  as  the  case  may  be,  counts)  in  said  declaration  men- 
tioned against  him,  etc. 

Jeremiah  Mason.,  Attorney  for  the  Defendant. 

2.  Plea  to  Declaration  in  Assumpsit  or  in  Debt.^ 

a.  Delivery  and  Aeeeptanee  of  a  Chattel. 

(1)  In  General. 

1.  Dlstlngiiialiedi  from  Otlier  Plea. — A  Must  Allege    Delivery — Generally. — 

plea  to  a  declaration  in  debt  on  a  judg-  The  plea  must  allege  the  delivery  of  the 

ment   was   substantially  to  the   effect  thing  given  in  satisfaction.     Steph.  PI. 

that  the  judgment  was  rendered  on  a  136;   i  Saund.  PI.  24. 

cognovit  containing  a  condition   that  A  replication  alleged  "that  after  the 

the  judgment  should  be  satisfied  out  accruing  of  the  causes  of  action,  cross- 

of  certain  specified  propertyof  the  de-  action,  or  set-off  in  the  plea  set  forth, 

fendant,   and  no  other,  and  that  such  and  beforethe  submission  to  arbitration 

property  was  so  applied  by  means  of  referred  to  in  the  previous  replication" 

the  execution  issued  upon  the  judg-  (there  were  seven  replications  in  this 

ment.     It  was  held  not  a  plea  of  accord  action,  the  fourth  setting  up  an  agree- 

and  satisfaction,  but  a  plea  that  the  debt  ment  for   submission  to  arbitration), 

had   been   levied   uipom.  Jieri  facias,  "the"    plaintiff    and     defendant     ac- 

and  a  demurrer  thereto  was  improp-  counted  to  and  with  each  other  as  to 

erly   overruled.     Welch   v.  Lynch,   7  all  matters,  causes  of  action,  or  items 

Barb.  (N.  Y.)  380.  of   set-off   in   said   plea  in  set-off   set 

Must  Allege  Person  to  Whom  Satisfac-  forth,  in  full  satisfaction  and  discharge 

tion  was  Made. — The  plea  must   show  thereof."      This   replication   was   de- 

to  whom   the  satisfaction  was  made,  fective  if  intended  as  setting  up  an  ac- 

Nill   V.  Comparet,  15  Ind.   243.     See  cord  and  satisfaction,  because   it  did 

opinion  in  that  case  for  a  plea  heldL  not  aver  the  giving  and  acceptance  of 

bad  as  a  plea  of  accord  and  satisfaction  anything  in  satisfaction  of  the  causes 

for  this  omission.  of  action  specified  in  the  plea.     Heath 

Allegation     of    Satisfaction     Moving  f.  Doyle,  18  R.  I.  252,  27  Atl.  Rep.  333. 

from  Stranger. — The  plea  is  bad  where  Delivery  of  Whole. — A  plea  that  a 

it  alleges  the  satisfaction  as  moving  portion  of  a  multitude  of  articles  were 

from  a  stranger.     Daniels  v.  Hallen-  delivered  at  the  time  and  place  speci- 

beck,  19  Wend.  (N.  Y.)  408.  fied,  or  were  to  have  been  so  delivered, 
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is  not  a  good  plea  of  accord  and  satis- 
faction. Patteson  v.  Garret,  7  J.  J. 
Marsh.  (Ky.)  112. 

Must  Name  Thing  Given  In  Satisfac- 
tion.— The  plea  must  set  out  what  the 
defendant  gave  in  satisfaction.  i 
Saund.  PI.  24. 

Need  Not  Allege  the  Value  of  the  Thing 
Given. — It  does  not  seem  necessary  or 
even  advisable  to  allege  the  value  of 
the  thing  given  by  the  defendant  to 
the  plaintiff  in  satisfaction.  Steph.  PI. 
235;  3  Chit.  PI.  925,  note  a;  i  Saund. 
PI.  24;  Jones  V.  Bullitt,  2  Litt.  (Ky.) 
51 ;  Tomlin  v.  McChord's  Adm'rs,  6 
J.  J.  Mansh.  (Ky. )  4 ;  Arnold  v.  Park,  8 
Bush  (Ky.)  6.  In  Davis  v.  Noaks,  3 
J.  J.  Marsh.  (Ky.)  494,  it  was  held  that 
a  plea  failing  to  show  that  the  plaintiff 
received  anything  of  value  was  bad  as 
a  plea  of  accord  and  satisfaction. 

Must  Allege  Acceptance — Generally . 
— A  plea  to  accord  and  satisfaction 
must  aver  acceptance  by  the  plaintiff  of 
the  thing  agreed  to  be  given  in  satisfac- 
tion. State  Bank  v.  Littlejohn,  i  Dev. 
&  B.  (N.  Car.)  563 ;  Deweese  v.  Cheek, 
35  Ind.  514.  The  plea  must  allege  that 
the  accord  was  executed,  and  is  insuf- 
ficient when  the  accord  alleged  was 
executory.  Daniels  v.  Hallenbeck,  19 
Wend.  (N.  Y.)  408. 

Acceptance  in  Satisfaction. — The 
plea  must  aver  that  the  payment  and  re- 
ceipt were  in  satisfaction.  Maze  v. 
Miller,  i  Wash.  (U.  S.)  328;  U.  S.  v. 
Clarke,  Hempst.  (U.  S.)  315. 

The  plea  must  allege  not  only  a  clear 
agreement  of  accord,  but  that  it  was 
executed  by  the  acceptance  of  the 
thing  agreed  upon  in  satisfaction. 
Tender  of  performance  or  part  per- 
formance, or  readiness  to  perform,  is 
not  sufficient.  So  where  a  defendant 
alleged  an  agreement  to  receive  in  sat- 
isfaction a  smaller  sum  of  money  prior 
to  the  falling  due  of  the  debt,  and  a 
tender  on  the  part  of  the  creditor,  fail- 
ing to  allege,  however,  an  acceptance 
by  the  plaintiff,  the  plea  was  insuffi- 
cient in  not  alleging  an  execution  of 
the  accord  or  a  satisfaction.  Hearn  v. 
Kiehl,  38  Pa.  St.  147. 

It  must  be  expressly  alleged  that  the 
goods  were  accepted  in  satisfaction 
and  discharge,  and  an  allegation  that 
they  were  given  in  payment  and  .satis- 
faction was  held  insufficient.  Drake 
V.  Mitchell,  3  East  251 ;  Paine  x'.  Mas- 
ters, I  Stra.  573;   I  Saund.  PI.  24. 

In  Gulf,  etc.,  R.  Co.  v.  Gordon,  70 
Tex.  80,  the  plea  of  accord  and  satis- 

1 


faction  was  held  insufficient  in  failing 
to  allege  mutual  agreements  based  on 
new  considerations  such  as  would  op- 
erate by  way  of  satisfaction ;  the  plea 
neither  alleged  an  executed  express 
contract  on  the  part  of  the  plaintiff, 
based  on  a  valuable  consideration,  to 
accept  defendant's  promise  as  full  sat- 
isfaction of  the  claim  he  believed  him- 
self to  be  entitled  to,  nor  an  implied 
contract  to  the  same  effect  resulting 
necessarily  from  the  facts  which  the 
defendant  claimed  had  created  it.  And 
even  had  the  accord  and  satisfaction 
been  good  as  such  between  the  plain- 
tiff and  the  agent  of  the  defendant,  if 
so  intended,  the  plea  did  not  state 
that  the  agent  intended  to  bind  him- 
self personally. 

A  cceptance  in  Satisfaction  of  Whole 
Demand. — The  plea  must  be  framed  so 
as  to  afford  a  complete  answer  to  the 
whole  of  the  demand  it  professes  to 
answer.  Thomas  v.  Heathorn,  2  B.  & 
C.  477,  9  E.  C.  L.  152;  Hopkinson  v. 
Tahourdin,  2  Chit.  Rep.  303,  18  E.  C. 
L.  343;  I  Saund.  PI.  24. 

A  plea  professing  to  answer  the 
whole  demand,  but  applicable  to  a 
part  of  it  only,  is  fatal  on  demurrer. 
I  Saund.  28,  note  3;  i  Saund.  PI.  24. 

The  plea  must  aver  an  accord  and 
satisfaction  on  the  whole  cause  of  ac- 
tion, and  cannot  be  taken  distribu- 
tively  as  an  answer  to  only  a  part. 
Gabriel  v.  Dresser,  29  Eng.  L.  & 
Eq.  266,  15  C.  B.  622,  80  E.  C.  L. 
622. 

Therefore,  if  in  assumpsit  on  sev- 
eral promises  the  defendant  alleges 
satisfaction  "of  the  cause  of  action," 
it  is  bad,  '*  being  only  an  answer  to 
one  of  the  causes  of  action."  Hopkin- 
son V.  Tahourdin,  2  Chit.  Rep.  303,  18 
E.  C.  L.  343;  Cooper  v.  Monke,  Willes 
51;;  Thomas  v.  Heathorn,  2  B.  &  C. 
477,  9  E.  C.  L.  152;  3  D.  &  R.  647; 
I  Saund.  PI.  23. 

A  plea,  without  being  confined  to 
any  one  count,  will  be  taken  as 
pleaded  to  the  whole  declaration,  and 
will  be  informal.  Worley  v.  Harri- 
son, 3  Ad.  «&  El.  669,  30  E.  C.  L.  179; 
I  Chit.  Jr.,Prec.  in  Pl.\3ded.)  1867,  p. 
21,  note  a. 

But  when  it  clearly  appears  from 
the  body  of  the  plea  to  what  part  of 
the  declaration  it  was  intended  to  be 
an  answer,  the  plaintiff  cannot  sign 
judgment,  though  the  commencement 
of  the  plea  be  informal.  Vere  r. 
Goldsborough,  i  Bing  N.  Cas.  353, 
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(a)   In  Assumpsit.^ 

Form  No.  319. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  *482;  3  Wentw.  PI.  135.) 

[Commencement  as  in  Form  JVo.  295.)  That  after  the  making 
of  the  said  several  promises  and  undertakings  in  the  said  declara- 
tion mentioned,  and  each  of  them,  and  before  the  exhibiting  of 
the  bill  of  the  said  yohn  Doe  against  him  the  said  Richard  Roe  in 
this    behalf    (or  if    by  original   or  in   Common    Pleas,    before  the 


27  E.  C.  L.  418;  I  Chit.  Jr.,  Prec.  in 
Pi.  (3d  ed.)  1867,  p.  21,  note  a. 

In  Ash  V.  Pouppeville,  L.  R.  3  Q. 
B.  86,  a  plea  substantially  in  these 
words,  "And  for  a  further  plea  the 
defendant  says"  that  the  goods  were 
warranted  by  the  plaintiflFs  at  the  time 
of  the  sale  to  be  of  good  and  sound 
quality,  and  the  account  was  stated  in 
respect  of  the  said  goods,  and  when 
the  goods  were  delivered  to  defendant, 
he  discovered,  as  was  the  fact,  that 
they  were  not  of  good  and  sound 
quality,  and  that  they  did  not  corre- 
spond with  the  warranty,  and  there- 
upon and  before  this  suit  disputes 
arose  between  the  defendant  and 
plaintiffs  in  respect  of  the  alleged 
breach  of  warranty  on  the  part  of  the 
plaintiflFs ;  and  after  the  commence- 
ment of  this  suit,  and  after  the  last 
pleading  in  it,  it  was  agreed  between 
the  plaintiffs  and  the  defendant  that 
the  defendant  should  pay  to  the  plain- 
tiffs, and  the  plaintiflFs  should  accept 
and  receive  from  the  defendant,  the 
sum  of  £60  in  settlement  of  the  debt 
sought  to  be  recovered  by  the  plain- 
tiffs in  this  action;  and  thereupon  the 
defendant  paid  to  the  plaintiflFs  the  said 
sum  of  £60,  and  the  plaintiflFs  accepted 
and  received  the  same  in  satisfaction 
and  discharge  of  their  said  debt — was 
bad  as  being  a  plea  pleaded  generally 
to  the  whole  causes  of  action  alleging 
the  payment  after  action  to  have  been 
in  satisfaction  of  the  debt  only,  leaving 
unanswered  any  damages  to  which  the 
plaintiflFs  might  be  entitled. 

Must  Allege  the  Time  of  Delivery. — A 
plea  to  accord  and  satisfaction  is  bad 
on  special  demurrer  when  it  does  not 
state  the  time  when  the  delivery  was 
made  of  certain  property  to  the  plain- 
tiflF.    Pence  v.  Smock,  2  Blackf.  (Ind.) 

315- 

Must  Allege  Time  of  the  Alleged  Satis- 
faction.—  An  accord  and  satisfaction 
after  issue  joined  must  be  pleaded  spe- 
cially as  having  happened  since  the  last 


continuance.  Good  t;.  Davis,  Hempst. 
(U.  S.)   16. 

If  the  plea  be  of  a  bill,  or  note,  or 
security  given  in  satisfaction,  or  on 
account,  it  should  be  pleaded  only  to 
the  amount  of  the  sum  contained  in 
such  bill,  note,  or  security,  or  allege 
that  the  defendant  was  found  indebted 
in  that  sum  and  "  no  more."  Thomas 
V.  Heathorn,  2  B.  &  C.  477,  9  E.  C.  L. 
152.  The  correct  way  of  pleading  be- 
ing to  plead  nonassumpsit  as  to  all  sums 

of   money   except    £ (or   $ ) ; 

and  then  as  to  the  sum  so  accepted 
aver  that  the  bill,  note,  or  security 
was  accepted  in  satisfaction  and  dis- 
charge.    I  Saund.  PI.  24. 

Need  Not  Allege  Satisfaction  to  be 
Reasonable. — It  seems  unnecessary  to 
allege  the  satisfaction  to  be  reasonable. 
Heathcote  v.  Crookshanks,  2  T.  R.  26; 
I  Saund.  PI.  24. 

Necessity  of  Affldavit  of  Verification. — 
It  is  error  to  refuse  to  allow  a  plea  of 
accord  and  satisfaction  to  be  filed, 
merely  because  the  truth  of  the  plea 
was  not  verified  by  affidavit.  Robert- 
son XK  Burkell,  3  111.  278. 

Plea  Puis  Darrein  Continuance. — An 
accord  and  satisfaction  arising  after 
the  last  pleading,  which  goes  simply 
in  discharge  of  the  original  cause  of 
action,  must  be  generally  availed  of  by 
plea /«»'.$  darrein  continuance.  Wash- 
ington V.  Louisville,  etc.,  R.  Co.,  136 
111.  49. 

1 .  One  Plea  to  Declaration  In  Assumpsit 
on  Several  Promises. — A  plea  of  accord 
and  satisfaction  to  a  whole  declaration 
in  assumpsit  on  several  promises,  to 
the  effect  that  a  pipe  of  wine  was  given 
in.  satisfaction  of  the  cause  of  action, 
is*bad,  as  professing  to  answer  the 
whole  declaration,  but  in  truth  being 
only  an  answer  to  one  of  the  causes  of 
action  therein  complained  of.  Hop- 
kinson  v.  Tahourdin,  2  Chit.  Rep. 
303,  18  E.  C.  L.  343.  Compare  also 
Gabriel  v.  Dresser,  29  Eng.  L.  &  Eq. 
266,  cited  in  note  4,  infra,  p.  194. 
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commencement  of  this  suit),  to  wit,  on  the  Jirst  day  of  yanuary, 
iS19,  at  the  parish  of  St.  Clement  Danes,  in  the  county  of  Middle- 
sex aforesaid,*  he  the  said  Richard  Roe  gave  and  delivered  to  the 
said  yohn  Doe  "^  one  pipe  of  wine  of  great  value,  to  wit,  of  the 
value  oi  £100,  in  full  satisfaction  and  discharge  2  of  the  said  sev- 
eral promises  and  undertakings  in  said  declaration  mentioned,  and 
of  all  the  damages  and  sums  of  money  thereupon  due  and  owing  or 
accrued,  and  which  said  pipe  of  wine  he  the  said  yohn  Doe  then 
and  there  took,  accepted,  and  received  3  of  and  from  the  said  Rich- 
ard Roe,  as  for  and  in  full  satisfaction  and  discharge  of  the  said 
several  promises  and  undertakings  in  the  said  declaration  men- 
tioned, and  of  the  whole  damages  and  sums  of  money  before  men- 
tioned  [concluding-  as  in  Form  No.  312). 

OR    UNDER  THE   HILARY   RULES,  4  WILLIAM   IV. 

Form  No.  320. 

(Petersd.  Prec.  27.) 

(  Commencement  as  in  Form  No.  296. )  That  after  the  making  of 
the  said  promises  (or  promise)  in  the  declaration  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  Jirst  day  of 
yanuary,  in  the  year  i8<?5,*  the  defendant  delivered  to  the  plain- 
tiff a  certain  horse  of  great  value,  to  wit,  of  the  value  of  £,50,  in 
full  satisfaction  and  discharge  of  the  promises  (or  promise)  in  the 
said  declaration  mentioned,  and  which  said  horse  the  plaintiff  then 
accepted  and  received  of  and  from  the  defendant,  in  full  satisfaction 
and  discharge  of  the  promises  (or  promise)  in  the  declaration  men- 
tioned [conclusion  as  in  Form  No.  313). 

(b)   In  Debt.^ 
Form  No.  321. 
[Form  No.  319  answers  also  for  the  plea  to  declaration  in  debt.y 

1.  If  the  delivery  was  to  a  third  per-  Christmas,  2  Wils.  86,  87;  6  Rep.  43; 
son,  the  allegation  should  be  that  such  Neal  v.  Sheaffield,  Cro.  Jac.  254. 
person  was  agent  or  trustee  of  plaintiff.  3.  This  allegation  is  a  material  one 

2.  That  this  is  the  best  mode  of  Drake  v.  Mitchell,  3  East  251. 
pleading,  and  not  by  way  of  accord,  Delivery  and  Acceptance  of  Piano. — Iri 
see  Earl  of  Cuniberlands  Case,  9  Co.  Siboni  v.  Kirkman,  i  M.  &  W.  418, 
806;  I  Ld.  Raym.  60,  566;  i  Saund.  the  plea  was  approved,  which  was  in. 
PI.  24.  On  demurring  to  a  plea  for  substance  as  follows :  That  after  the 
omitting  these  words,  and  only  say-  making  of  the  promise  by  the  testator, 
ing  that  plaintiff  accepted  in  satis-  he  sold  to  the  plaintiff,  and  the  plain- 
faction,  etc.,  they  were  held  not  to  be  tiff  purchased,  a  grand  pianoforte,  to 
absolutely  necessary.  See  Gill.  Ca.  wit,  of  the  value  of  £73,  in  considera- 
234.  But  the  bare  showing  that  de-  tion  and  exchange  of  the  said  instru- 
fendant  gave  the  thing  in  satisfaction,  ment  delivered  to  the  said  testator,- 
without  alleging  that  plaintiff  re-  and  of  a  certain  sum  of  money,  to  wit, 
ceived  and  accepted  it  as  such,  would  £33,  then  paid  by  the  plaintiff;  and 
be  insufficient.  See  i  Stra.  573,  23.  that  the  grand  pianoforte  bought  by 
To  an  action  upon  a  bond  without  any  the  plaintiff  was  delivered  to  the 
condition,  satisfaction  must  be  pleaded  plaintiff,  and  had  and  received  by  him, 
to  be  by  deed,  otherwise  perhaps  where  in  satisfaction  and  discharge  of  the 
there  appears  to  be  a  condition  for  the  promise  of  the  testator. 

payment  of   money.     See    Preston  v.        4.  Delivery  and  Acceptance  of  Paving. 
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Form  No.  322. 

(Petersd.  Prec.  28.)  * 

(  Commencement  as  in  Form  No.  296. )  That  the  defendant,  before 
the  commencement  of  this  suit,  to  wit,  on  the^r^^  day  of  yanuary., 
in  the  year  i855,  delivered  to  the  plaintiff  a  certain  horse  of  great 
value,  to  wit,  of  the  value  of  £,50.,  in  full  satisfaction  and  discharge 
of  the  supposed  debt  and  damages  in  the  declaration  mentioned,  and 
which  horse  the  plaintiff  then  accepted  and  received  of  and  from 
the  defendant,  in  full  satisfaction  and  discharge  of  the  supposed 
debt  and  damages  in  the  declaration  mentioned  {^concluding  as  in 
Form  No.  313). 


Blocks. — In  Stead  v.  Poyer,  i  C.  B.  782, 
50  E.  C .  L.  782,  a  plea,  omitting  the  for- 
mal parts,  was  in  the  following  words  : 
"After  the  making  of  the  prom- 
ises in  the  second  count  mentioned, 
and  before  the  commencement  of 
the  suit,  to  wit,  on  the  fourth  of  Janu- 
ary, 1844,  the  defendants,  at  the  re- 
quest and  by  the  direction  of  the 
plaintiff,  delivered  to  one  W.  Kerr,  for 
the  plaintiff,  a  large  quantity  of  paving 
blocks,  to  wit,  ten  thousand  paving 
blocks,  being  parcel  of  the  said  goods 
and  chattels  in  the  second  count  men- 
tioned to  have  been  sold  and  delivered 
by  the  plaintiff  to  the  defendants ;  and 
it  was  then,  to  wit,  on  the  day  and  year 
aforesaid,  and  before  the  commence- 
ment of  the  suit,  in  consideration 
thereof,  agreed  by  and  between  the 
plaintiff  and  the  defendants  that  the 
plaintiff  should  accept  such  delivery 
to  the  said  W.  Kerr,  in  full  satisfac- 
tion and  discharge  of  the  promises 
in  the  second  count  mentioned,  as 
to  the  said  sum  of  £4,  parcel,  etc.,  and 
of  all  damages  by  him  sustained  by 
reason  of  the  nonperformance  thereof ; 
and  that  the  plaintiff  did  then  accept 
such  delivery  in  full  satisfaction  and 
discharge  of  the  promises  and  dam- 
ages aforesaid,  etc."  On  special  de- 
murrer for  ambiguity  this  plea  was 
held  bad,  inasmuch  as  it  might  mean 
either  that  the  agreement  to  accept 
the  delivery  of  the  goods  to  K.  in  sat- 
isfaction took  place  at  the  same  time 
as  the  delivery  or  at  a  subsequent 
period. 

Delivery  and  Acceptance  of  Timber. — 
In  Gabriel  v.  Dresser,  15  C.  B.  622,  80 
E.  C.  L.  622,  29  Eng.  L.  &  Eq.  266,  a 
plea  substantially  as  follows,  "That 
after  the  accruing  of  the  plaintiffs' 
right  of  action  on  the  said  contract  in 
the  declaration  mentioned,  and  before 


this  suit,  it  was  mutually  agreed  be- 
tween the  plaintiffs  and  the  defendant 
that  the  defendant  should  deliver  to 
the  plaintiffs,  at  the  Commercial 
Docks,  in  the  county  of  Surrey,  cer- 
tain timber  forming  part  of  the  re- 
spective cargoes  of  two  ships,  respect- 
ively called  the  *  John  and  James  '  and 
the  'Venus,'  and  in  the  place  of  a 
like  quantity  of  the  said  timber  by  the 
said  contract  agreed  to  be  delivered 
free  on  board  at  Dantzic,  and  that  the 
defendant  should  make  up  the  balance 
of  said  timber  in  the  said  contract 
mentioned,  by  delivering  to  the  plain- 
tiffs at  the  port  of  London,  within  a 
reasonable  time  in  that  behalf,  such 
quantity  of  suitable  timber  of  like 
quality  and  description  out  of  certain 
other  ships  the  defendant  might  have 
as  should  be  necessary  to  make  up 
the  residue  of  the  said  timber  in 
the  said  contract  mentioned,  and  that 
such  delivery  of  the  timber  forming 
part  of  the  respective  cargoes  of  the 
'  John  and  James '  and  of  the 
'  Venus '  as  aforesaid,  and  of  the 
said  other  timber  out  of  the  said 
other  ships,  should  be  accepted  and  re- 
ceived by  the  plaintiffs  in  full  satisfac- 
tion and  discharge  of  all  causes  and 
rights  of  action  upon  the  said  contract 
in  the  declaration  mentioned,  and 
of  all  damages  in  respect  thereof; 
that  the  defendant  did  thereupon,  in 
part  performance  of  the  said  agree- 
ment in  that  plea  mentioned,  de- 
liver to  the  plaintiffs,  and  the  plaintiffs 
then  accepted  and  received  of  the  de- 
fendant, the  said  timber  forming  part 
of  the  cargoes  of  the  '  John  and  James' 
and  the  '  Venus  '  respectively,  to  wit, 
one  hundred  and  forty-three  loads,  on 
the  terms  aforesaid,  and  in  full  satis- 
faction and  in  discharge  of  the  causes 
of  action  in  the  declaration  mentioned. 
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Form  No.  323. 

(Precedent  in  Jones  v.  Sawkins,  5  C.  B.  142,  57  E.  C.  L.  142.) 

{^Omitting the  jirst  flea,  which  was  a  plea  of  never   indebted.^ 

2.    [And  for  a  further  plea  in  this  behalf  as  to  the  causes  of  action 

in  the  first  and  third  counts  in  the  declaration  mentioned,  so  far  as 

the  same  relate  to  £6  parcel  of  the  moneys  therein  mentioned,  the 

said ,    in  her  proper  person,  by  leave  of    the  court 

here,  for  this  purpose  first  had  and  obtained,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  comes  and  defends 
the   wrong  and  injury,  when,  etc.,  and   says   that  the  said 


ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  her,  because  she  says  *  ]l  that  she  the  said  defendant  used  and 
occupied  the  said  rooms  and  apartments  for  one  quarter  of  a  year,  to 
wit,  from  the  25th  of  December,  18^-^,  until  and  unto  the  25th  of 
March,  i845,  under  a  certain  demise  thereof  before  then,  to  wit, 
on,  etc.,  made  to  her  by  the  plaintiff;  that  is  to  say,  for  one  quar- 
ter of  a  year,  and  so  from  quarter  to  quarter  so  long  as  she  and  the 
plaintiff,  respectively,  should  please,  and  at  the  quarterly  rent  of  £,6, 
payable  quarterly ;  that,  by  reason  of  the  premises,  she  became  in- 
debted to  the  plaintiff  in  the  said  sum  of  £.6  for  the  said  quarter 
of  the  rent  aforesaid,  and  of  and  concerning  which  said  sum  the  ac- 
count in  the  last  count  above  mentioned  was,  as  to  so  much  thereof, 
stated;  that,  she  being  so  indebted,  the  plaintiff,  during  the  con- 
tinuance of  the  said  demise,  and  nearly  two  years  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid, 
seized,  and  took,  and  detained,  as  a  distress  for  the  rent  so  due,  cer- 
tain goods  of  the  defendant  liable  to  distress,  to  wit  [here  was 
enumerated  the  goods  referred  to),  then  being  in  the  said  rooms  and 
apartments,  and  the  goods  so  seized  being  of  sufficient  value  to  sat- 
isfy the  said  rent,  and  the  costs  and  charges  of  the  distress,  sale,  and 
appraisement,  and  out  of  which  goods  so  seized  the  plaintiff  might 
then  have  satisfied  the  said  rent,  costs,  and  charges;  but  that  he 
had  never  sold  the  said  goods  as  a  distress,  and  had  retained  the  same 
to  his  own  use  until   just  before   the  commencement  of  this  suit,  to 

so  far  as  they  related  to  one  hundred  ready  and   willing;   to   deliver   to   the 

and  forty-three  loads  of  timber  in  the  plaintiffs  the   said  timber  out  of   the 

said  contract  mentioned  ;  that  the  de-  said  other  ships,  until  the  expiration  of 

fendant  did  afterwards,  and  before  the  a  reasonable  time  in  that  behalf,  dur- 

suit,  and  within  a  reasonable  time  in  ing   all   which   time  the   said   timber 

that   behalf,  duly  tender  and  offer  to  necessarily  remained    and   was   in  an 

the  plaintiffs   at   the  port  of   London  exposed  part  of  the  port  of  London,  to 

such  quantity  of  suitable  timber  of  like  wit,  in  the  river  Thames,  at  the  risk 

quality  and  description  to  the  timber  and  expense  of  the  defendant,  of  all 

in  the  said  contract  mentioned,  out  of  which  the  plaintiffs  then  had  notice," 

certain  other  ships  the  defendant  then  was  held  bad  as  a  plea  of  accord  and  sat- 

had,  as  was  necessary  to  make  up  the  isfaction,  because  it  did  not  show  accord 

residue  of  the  said  timber  in  the  said  and  satisfaction  of  the  whole  cause  of 

contract  mentioned,  which  said  timber  action.    See  also  supra,  note  i,  p.  193. 
the  plaintiffs   then  wholly  refused   to        1.  The  words  and  figures  in  [     ]  are 

accept  or  receive  from  the  defendant ;  not   in    the    precedent,   being    added 

and  that  the  defendant  was  thenceforth  merely  for  completeness. 
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wit,  on   the  — th   day  of  ,    i8 — ,  when   he  the   plaintiff,  with 

the  assent  of  the  defendant,  received  and  accepted  the  said  goods, 
and  had  always  thenceforth,  with  the  assent  of  the  defendant,  re- 
tained the  same,  in  satisfaction  and  discharge  of  the  sum  of  JE6\ 
in  the  introductory  part  of  the  said  plea  mentioned,  and  of  the 
causes  of  action  in  the  declaration  mentioned,  so  far  as  the  same 
relate  to  the  said  sum  of  £6,  and  also  of  all  the  costs  and  charges 
attending  the  said  seizure  {^conclusion  as  in  Form  No.  318). 

3.  ^^Commencing' as  in  the  second  count  oy  this  plea.,  supra,  and 
continuing'  down  to  *]l  that  after  the  accruing  of  the  causes  of 
action  in  the  declaration  mentioned,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  1st  of  May,  i8^5,  the  plaintiff, 
wrongfully,  and  with  force  and  arms,  seized,  took,  and  detained 
divers  goods  of  the  defendant,  of  great  value,  to  wit,  of  the  value 
of  all  the  moneys  in  the  declaration  mentioned,  to  wit,   the  sum  of 

£ ,  the  same  being  of  value  much  more  than  sufficient  for  a  full 

satisfaction  and  discharge  of  the  said  causes  of  action,  and  kept  and 
retained  the  same  for  a  long  and  unreasonable  time,  that  is  to  say, 
for  the  space  of  nearly  two  years  thence  next  ensuing,  and  wrong- 
fully converted  and  disposed  thereof  to  his  own  use  ;  that  it  was 
then,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  day 
and  year  last  aforesaid,  agreed  by  and  between  the  plaintiff  and  the 
defendant  that,  for  the  termination  of  divers  disputes  and  differ- 
ences, and  mutual  claims  and  demands,  which  had  arisen  and  then 
existed  between  them,  in  respect  to  the  said  causes  of  action  on  the 
part  of  the  plaintiff,  and  to  certain  alleged  rights  of  action  on  the 
part  of  the  defendant,  in  regard  to  the  said  seizure  and  conversion  of 
the  goods,  that  the  said  demands,  claims,  and  alleged  rights  of  action 
should  be,  and  the  same  then  were,  mutually  and  reciprocally  re- 
linquished and  forgiven,  and  that  the  plaintiff  should  retain  the  said 
goods  as  a  final  settlement,  and  in  full  satisfaction  and  discharge  of 
all  claims  of  the  plaintiff  against  the  defendant,  and  of  the  said  causes 
of  action  in  the  declaration  mentioned  ;  and  that  the  plaintiff  then  re- 
ceived and  accepted,  and  thence  had  continually  retained,  the  said 
goods,  in  full  satisfaction  and  discharge  of  the  said  last-mentioned 
causes  of  action  [conclusion  as  in  Form  No.  318). 

4.  [Commencing  as  in  the  second  count  of  this  plea,  supra,  and 
continuing  donun  to  *]2  that  before  and  at  the  time  of  the  accruing 
of  the  several  last  mentioned  causes  of  action,  to  wit,  on  the  10th  of 
April,  1845,  the  defendant  had  become  and  was  tenant  to  the  plain- 
tiff of  the  said  rooms  and  apartments  in  the  said  first  count  men- 
tioned, furnished  with  the  furniture  therein  mentioned,  under  and 
during  a  certain  tenancy  which  had  commenced,  to  wit,  on  the  7th 
of  December,  iS^^,  to  wit,  a  tenancy  for  one  month  thence  next 
ensuing,  and  so  on  from  month  to  month  so  long  as  she  and  the 
plaintiff,  respectively,  should  please,  and  at  a  certain  monthly  rent, 

1.  The  matter  in  [  ]  is  not  found  in  2.  The  words  in  [  ]  do  not  appear 
the  precedent,  being  supplied  merely  in  the  precedent,  being  added  to  make 
for  completeness.  the  form  more  intelligible. 
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payable  monthly,  to  wit,  at  the  rate  of  ,£-?,  ^s.  a  month,  and  under 
which  said  tenancy,  before  the  commencement  of  this  suit,  to  wit, 
on  the  day  just  before  the  day  and  year  first  in  this  plea  mentioned, 
a  certain  sum,  parcel  of  the  money  in  the  said  first  count  mentioned, 
to  wit,  the  sum  of  <£<?,  i^s.,  at  the  time  of  the  accruing  of  the  said 
causes  of  action  had  become  and  was  due  from  the  defendant  to  the 
plaintiff,  of  the  rent  aforesaid,  for  the  period  of  three  months  of  the 
said  tenancy,  then  expired  and  elapsed;  that  during  such  tenancy, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  day  just 
before  the  day  and  year  in  this  plea  first  aforesaid,  the  defendant 
became  and  was  indebted  to  the  plaintiff  in  a  certain  sum,  the  resi- 
due of  the  said  money  in  the  introductory  part  of  this  plea  men- 
tioned, to  wit,  the  sum  of  £2.,  8s.,  for  the  meat,  drink,  etc.,  and 
other  necessaries  in  the  said  count  mentioned  as  by  the  plaintiff 
found  and  provided  for  the  defendant,  and  at  her  request;  of  and 
concerning  which  two  said  sums,  making  together  the  said  money 
in  the  introductory  part  of  this  plea  mentioned,  the  account  in  the 
said  last  count  mentioned  was,  as  to  so  much  thereof,  stated ;  and 
that  thereupon,  and  before  the  commencement  of  the  suit,  and  after 
the  accruing  of  the  causes  of  action  in  the  said  two  counts  men- 
tioned, and  during  the  said  tenancy,  and  just  after  the  expiration 
of  the  said  first  three  months  thereof,  to  wit,  on  the  day  and  year 
in  this  plea  first  aforesaid,  the  plaintiff  wrongfully,  with  force  and 
arms,  seized,  took,  and  detained  divers  goods  and  chattels  of  the 
defendant,  of  great  value,  to  wit,  of  the  amount  of  the  said  money 
in  the  first  count  mentioned,  to  wit,  etc.,  and  kept  and  de- 
tained the  same  for  a  long  and  unreasonable  time,  that  is  to  say,  for 
nearly  two  years  thence  next  ensuing,  and  converted  and  disposed 
thereof  to  his  own  use,  and  wrongfully  disturbed  and  disquieted 
the  said  defendant  in  her  peaceable  possession  of  the  said  rooms 
and  apartments  and  the  said  furniture;  that,  just  after  the  time  of 
the  said  seizing  and  taking  of  the  said  goods,  the  plaintiff  was  de- 
sirous of  regaining  possession  of  the  said  rooms  and  apartments, 
with  the  said  furniture,  and  thereupon,  and  then,  and  before  the 
commencement  of  this  suit,  and  after  the  accruing  of  the  said  last- 
mentioned  causes  of  action,  to  wit,  on  the  day  and  year  last  afore- 
said, it  was  agreed  by  and  between  the  plaintiff  and  the  defendant, 
that,  for  the  termination  of  divers  disputes  and  differences,  and 
mutual  claims  and  demands,  which  had  arisen  and  then  existed 
between  them,  in  respect  to  the  said  causes  of  action  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  to  certain  alleged  rights  of 
action  on  the  part  of  the  defendant  in  regard  to  the  said  seizing  and 
taking  and  converting  of  her  said  goods,  that  the  plaintiff  and  de- 
fendant should,  and  they  then  did,  reciprocally  relinquish  their  said 
alleged  rights  of  action,  and  all  their  said  claims  and  demands,  and 
that  the  plaintiff  should  retain  the  said  goods  in  full  satisfaction 
and  discharge  of  all  his  claims  against  the  defendant,  and  that  the 
defendant  should  then,  and  during  the  said  tenancy,  leave  the  said 
rooms  and  apartments,  and  relinquish  her  right  thereto,  and  give 
up  the  possession  thereof  and  of  the  said  furniture,  and  that  she 
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should  be,  and  then  was,  discharged  by  the  plaintiff  from  all 
claims  on  his  part  against  her,  and  she  then  accordingly  did  leave 
the  said  rooms  and  apartments,  and  did  then  relinquish  her  right 
thereto,  and  did  give  up  the  possession  thereof  and  of  the  said  fur- 
niture, during  the  said  tenancy,  and  before  any  termination  thereof, 
to  wit,  on  the  day  and  year  first  in  this  plea  aforesaid,  and  the 
plaintiff  then  resumed,  and  had  thenceforward  continually  retained, 
possession  thereof,  and  had  thenceforward  continually  also  kept  and 
retained  the  said  goods  so  seized  and  taken  by  him  in  satisfaction 
and  discharge  of  the  said  causes  of  action  [conclusio7i  as  in  Form 
No.  318)  A 

(2)  In  Common-law  States. 2 

Form  No.  324. 

(  Cojnmencement  as  in  Form  No.  298. )  That  after  the  making  of 
the  said  several  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  before  the  exhibiting  of  the  bill  of  the  said  Johti 
Doe  against  him  the  said  Richard  Roe  in  this  behalf  (or  if  by 
original,  before  the  cojntnencetnent  of  this  suit).,  to  wit,  on  t\ie.frst 
day  of  fanuary.,  A,  D.  i8P^,  at  Carrolltofi.,  in  the  county  of  Greene 
aforesaid,*  he  the  said  Richard  Roe  delivered  to  the  said  John  Doe 
one  pipe  of  wine  (or  state  any  other  personal  property  delivered  and 
accepted.,  as  the  case  may  dc),  of  great  value,  to  wit,  of  the  value  of 
$100,  in  full  satisfaction  and  discharge  of  the  said  several  promises 
and  undertakings  in  the  said  declaration  mentioned,  and  which  said 
pipe  of  wine  (or  ivhatcver  property  vjas  in  fact  delivered  and  ac- 
cepted)  he  the  said  fohn  Doc  then  and  there  accejjted  and  received 

1.  Replication. — The  replications  to  make  arrangements  with  Munro  by 
these  pleas  which  alleged  in  substance  which  Munro  might  and  should  pay 
that  the  plaintiff  did  not  seize  or  de-  the  price  of  the  cattle  directly  to  the 
tain  any  goods  of  the  defendant  of  plaintiff,  in  discharge  of  the  note; 
sufficient  value  to  satisfy  the  rent  and  it  is  then  averred  that  Daniels  sold  the 
costs,  or  of  sufficient  value  to  satisfy  cattle  to  Munro,  the  price  of  which  to 
and  discharge  the  causes  of  action,  be  paid  to  the  plaintiff  in  discharge  of 
were  held  bad  as  raising  immaterial  the  note;  and  further,  that  afterwards 
issue.  Jones  v.  Sawkins,  5  C.  B.  142,  the  plaintiff  did  make  an  arrangement 
57  E.  C.  L.  142.  For  replications,  gen-  with  Munro  by  which  Munro  agreed  to 
erally,  to  plea  of  accord  and  satisfac-  deliver  to  the  plaintiff,  at,  etc.,  on,  etc., 
tion,  see  infra,  this  title  II.  so  many  staves,  at  $6  per  thousand,  as 

2.  In  Illinois,  Maryland,  New  would  be  sufficient  to  pay  and  satisfy 
Hampshire,  Tennessee,  West  Virginia,  the  note,  and  the  plaintiff  agreed  to 
and  Texas,  the  plea  of  accord  and  sat-  receive  the  staves  in  payment  and  sat- 
isfaction to  a  declaration  in  assumpsit  isfaction;  that  Munro,  at  the  time  and 
averring  the  delivery  and  acceptance  place  agreed  upon,  did  deliver  so  many 
of  a  chattel  maybe  framed  after  the  staves  as  were  sufficient  to  pay  and  sat- 
style  of  Form  No.  324,  stipra.  isfy  the  note,   of  which  the  plaintiff 

Plea  to  Action  on  Note. — A  plea  sub-  had  notice,"  etc.,  was  held  bad  as  a  plea 
stantially  to  the  effect  "that  on  the  of  accord  and  satisfaction,  in  alleging 
first  day  of  September,  1831,  it  was  the  satisfaction  as  moving  from  a 
agreed  by  the  plaintiff,  in  considera-  stranger,  and  also  because  the  accord 
tion  that  Daniels  would  sell  and  de-  was  executory  and  not  executed.  Dan- 
liver  the  cattle  for  which  the  note  iels  -•.  Hallenbeck,  19  Wend.  (N.  Y.) 
was  given,  to  Munro,  that  he  would  408. 
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of  and  from  him  the  said  Richard  Roe.,  in  full  satisfaction  and  dis- 
charge of  the  said  several  promises  and  undertakings  in  the  said  dec- 
laration mentioned  {^conclusion  as  in  Form  No.  SlJf). 

Form  No.  325. 
.    (2  Rev.  Swift's  Dig.  625.) 

(  Commencement  as  in  Form  No.  297)  delivered  to  the  plaintiff  a 
certain  horse,  of  the  value  of  fifty  dollars,  in  full  satisfaction  and 
discharge,  and  the  plaintiff  received  said  horse  in  full  satisfaction 
and  discharge  of  said  cause  of  action  (or  right  of  action).,  {^conclu- 
sion as  in  Form  No.  314). 

Form  No.  326. 
(2  Rev.  Swift's  Dig.  626.) 

(  Commencing  as  in  Form  No.  297,  and  continuing  down  to  *) 
that  after  the  several  promises  and  undertakings  in  the  declaration 
mentioned  {and  in  all  other  cases,  the  ground  of  action,  whether 
tort  or  contract,  must  be  specifically  stated),  and  before  the  com- 
mencement of  this   suit,  he  the  defendant  delivered  to  the  plaintiff 

one  pipe  of  wine,  of  the  value  of dollars,  in  full  satisfaction 

and  discharge  of  the  several  promises  and  undertakings  in  the  dec- 
laration mentioned  {or  whatever  may  be  the  cause  of  actiott),  and 
which  said  pipe  of  wine  the  plaintiff  then  and  there  accepted  and 
received  of  and  from  the  defendant,  in  full  satisfaction  and  discharge 
of  the  said  several  prornises  and  undertakings  {or  of  said  cause  of 
action),  {or  of  said  right  of  actio7t)  in  the  declaration  mentioned 
{conclusion  as  in  Form  No.  SlJf.). 

Form  No.   327. 

(Precedent  in  Bryant  v.  Gale,  5  Vt.  416.) 

..^„;»,of  (       I"  the  Windsor  County  Court,  February  Term, 

against  \  ^^    x'^32.V^ 

George  J^.  Gale.  )  -• 

The  said  Gale  says  that  the  said  Bryant,  from  having  and  main- 
taining his  action  thereof  against  him,  ought  to  be  barred,  because 
he  says  that  by  a  certain  covenant  or  agreement  in  writing,  signed 
by  the  said  Moses  Bryant  and  by  the  said  Gale,  and  sealed  with 
their  seals,  and  duly  delivered  on  the  day  of  the  date  thereof,  and 
dated  on  the  17th  of  November,  i828,  it  was  mutually  agreed  by  and 
between  the  said  Moses  Bryant  and  the  said  George  L.  Gale,  that 
the  said  George  L.  Gale  should,  on  or  before  the  first  Tuesday  in 
December  then  next,  deliver  to  the  said  Moses  Bryant  a  certain 
horse,  called  the  John  Hurch  horse,  sound,  and  in  as  good  condi- 
tion as  when  the  said  Bryant  saw  him  at  Chelsea,  in  full  satisfac- 
tion of  the  said  several  promises  in  the  declaration  of  said  Moses 

1.  The  words  and  figures  in  [  ]  do  added  to  make  the  form  more  intelli- 
not  appear   in   the    precedent,    being     gible. 
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Bryatit  mentioned,  and  in  full  satisfaction  of  all  damages  sustained 
by  reason  of  the  nonperformance  of  the  said  several  promises,  and 
of  all  costs  in  the  said  action  ;  and  that  the  said  Moses  Bryant  should 
accept  the  said  horse  if  delivered  to  him  before  the  said  first  Tues- 
day in  December  aforesaid,  in  full  satisfaction  of  the  said  several 
promises,  and  of  all  damages  occasioned  by  reason  of  the  nonper- 
formance of  the  said  several  promises,  and  of  all  costs  which  had 
accrued  in  the  said  suit ;  and  that  on  such  delivery  of  the  said 
horse  the  said  Moses  should  give  up  to  the  said  George  the  said 
notes  to  be  canceled ;  and  that  the  said  suit  should  be  no  further 
prosecuted ;  and  that  in  case  said  Gale  did  not  deliver  said  horse  to 
said  Bryant^  by  ?>z.\di  first  Tuesday  in  December  Xh&n  next,  that  said 
suit  should  not  be  withdrawn,  but  should  be  entered  and  stand  for 
trial  at  the  said  court,  as  by  the  covenant  and  agreement  now  here 
ready  in  court  to  be  shown  appears  :  and  the  said  George  L.  Gale 
avers,  that  before  the  %2l\^ first  Tuesday.,  viz.,  on  the  25th  day  of 
November  aforesaid,  at  said  Plainfield.,  he  the  said  George  L.  Gale 
did  offer  to  deliver  and  tender  to  the  said  Moses  Bryant  the  said  horse, 
sound,  and  in  as  good  condition  as  when  said  Bryant  saw  him  in 
Chelsea.,  and  the  said  Aloses  Bryant  did  then  and  there  neglect  and 
refuse  to  receive  the  said  horse;  all  of  which  the  said  George  L. 
Gale  is  ready  to  verify  :  wherefore  he  prays  judgment  of  the  court 
here,  whether  the  said  Moses  Bryant.,  from  having  and  maintaining 
his  said  action  thereof  against  him,  ought  not  to  be  barred,  and  for 
his  costs.  Marsh  and  Hubbard.,  Attorneys  for  Defendant. 

b.  Delivery  and  Acceptance  of  a  Chose  in  Action. 

r 
(1)  Contract  in  Writing,  Generally. i 

PLEA  PUIS  DARREIN  CONTINUANCE  TO  A  DECLARATION  IN  ASSUMP- 
SIT CONTAINING  COMMON  COUNTS  FOR  WORK  AND  LABOR  PER- 
FORMED,  ETC. 

1.  Flea  to  Action  on  a  Sealed  Contract,  the  said  new  contract  was  then  and 
— In  an  action  on  a  sealed  contract  by  there  executed  by  the  said  defendant 
the  terms  of  which  defendant  hired  continuing  to  hold  the  said  ewes 
certain  ewes,  stipulating  to  return  the  thereunder;  and  that  it  was  then  and 
ewes  at  the  termination  of  the  lease,  there  agreed  by  and  between  the  said 
or  pay  so  much  per  head  for  each  ewe  defendant  L.  A.  Abeytia  and  the 
not  returned,  defendant  filed  the  fol-  said  plaintiffs,  in  consideration  of 
lowing  plea:  "And  the  defendants  the  said  defendant  L.  A.  Abeytia  agree- 
further  aver  that  then  and  there  the  ing  to  hold  and  continuing  to  hold 
said  defendant  Lorenzo  A.  Abeytia  the  said  ewes  under  said  new  contract, 
entered  into  a  new  contract  and  agree-  that  the  said  new  contract  and  agree- 
ment with  the  said  plaintiffs  by  which  ment  should  be  substituted  for  the  old 
he  the  said  Lorenzo  A.  Abeytia  agreed  contract;  and  the  said  plaintiffs  then 
to  hold  the  balance  of  said  ewes  .  .  .  and  there  entered  into  the  said  new 
under  a  new  contract  between  the  said  contract,  and  agreed  that  in  considera- 
L.  A.  Abeytia  alone  and  the  said  plain-  tion  of  the  making  of  said  new  con- 
tiffs,  and  in  accordance  with  the  terms  tract  by  the  said  defendant  L.  A. 
of  which  he  the  said  L.  A.  Abeytia  Abeytia,  and  the  holding  of  the 
was  to  pay  twenty  cents  per  head  ewes  thereunder  as  aforesaid,  that  the 
annual  rental  for  the  said  ewes,  and  that  same  should  be  a  full  and  complete 
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Form  No.  328. 
(Precedent  in  Webster  7'.  Wyser,  i  Stew.  (Ala.)  184.) 


satisfaction  of  the  contract  mentioned 
in  plaintiff's  declaration  upon  which 
this  suit  is  brought."  This  plea  was 
held  bad  as  a  plea  of  accord  and  satis- 
faction :  (i)  because  it  attempted  the 
discharge  of  a  larger  obligation  by  a 
smaller,  without  in  any  way  placing 
the  plaintiff  in  a  better  position ;  (2) 
because  the  new  contract  therein  al- 
leged was  not  executed.  Armijo  v. 
Abeytia  (N.  Mex.  1891),  25  Pac.  Rep. 

777- 

When  it  must  Allege  tlie  Contract  to 
Be  under  Seal. — A  plea  of  accord  and 
satisfaction  in  an  action  on  a  bond  is 
not  good  unless  such  plea  alleges  an 
acquittance  under  seal.  Ligon  v. 
Dunn,  6  Ired.  (N.  Car.)  133.  See  also 
supra,  note  2,  p.  194. 

Insurance  Policy — Allegation  of  Ac- 
ceptance in  Satisfaction. — In  Wilkerson 
V.  Bruce,  37  Mo.  App.  156,  a  plea 
failing  to  state  when  the  matter  relied 
upon  as  an  accord  was  accepted  as  a 
satisfaction  by  the  creditor  suing  was 
held  bad  on  demurrer,  though  it  was 
intimated  that  it  might  be  deemed 
good  after  verdict.  The  plea  in  that 
case  was  in  the  following  words  :  "For 
further  answer  defendant  says  that  in 
1884  he  assigned  to  this  plaintiff  and 
three  other  creditors  a  policy  of  insur- 
ance in  full  satisfaction  and  payment  of 
this  demand  against  him.  Wherefore 
he  again  prays  for  judgment." 

Plea  to  Declaration  in  Debt  for  In- 
surance Money,  Averring  Delivery  Up 
of  Policies  for  Cancellation. — In  Graham 
V.  Gibson,  4  Exch.  768,  defendants 
pleaded  as  to  £2613,  7.^.  id.,  parcel 
of  the  money  in  the  first  count  men- 
tioned, and  the  causes  of  action  so 
far  as  they  relate  thereto,  that  after 
the  accruing  of  the  said  causes  of  ac- 
tion, and  before  the  association  be- 
came bankrupt,  there  were  subsisting 
and  in  full  force  and  effect  divers 
policies  of  insurance  which  had  been 
effected  by  the  defendants  with,  and 
subscribed  and  executed  b}',  the  said 
association,  whereby  the  association, 
stock  and  capital  and  funds  thereof, 
became  insurers  to  the  plaintiffs  of 
divers  large  sums  of  money,  amount- 
ing in  the  whole  to  a  large  sum,  to 
wit,  £10,000,  upon  the  premises  and 
against  the  risk  in  the  said  policies 
mentioned;  that  the  policies   so  sub- 


sisting and  being  in  force,  it  was 
then,  and  before  the  said  association 
became  bankrupt,  to  wit,  on  the  27th 
of  March,  1848,  agreed  by  and  between 
the  said  association  on  the  one  part, 
and  the  defendants  on  the  other  part, 
that  the  several  policies  should  be 
forthwith  canceled  and  delivered  up 
to  the  said  association,  which  should 
thereupon  be  exonerated  and  dis- 
charged from  the  said  insurances 
thereby  respectively  undertaken ;  and 
that  the  premiums  thereon  respec- 
tively paid  or  payable  by  the  defend- 
ants, or  a  ratable  proportion  of  the 
premiums,  after  deducting  so  much 
thereof  as  would  fairly  be  payable  in 
respect  of  risks  then  already  incurred, 
should  be  allowed  in  account  to  the 
defendants,  and  set  off  against  the 
moneys  due  from  the  defendants  to  the 
said  association,  as  in  the  first  count 
mentioned,  and  then  that  the  defend- 
ants thereupon  should  be  acquitted, 
exonerated,  and  discharged  from  the 
payment  of  so  much  of  the  said  moneys 
as  the  premiums  so  to  be  allowed 
should  amount  to;  and  the  defendants 
say  the  amount  of  premiums  so  to  be 
allowed  to  the  defendants  in  respect  of 
policies  so  to  be  canceled  and  deliv- 
ered up,  according  to  the  terms  of  the 
agreement  at  the  time  of  the  making 
thereof,  was  a  sum,  to  wit,  of  £2613 
7.!?.  \d. ;  and  thereupon  afterwards, 
and  before  the  bankruptcy  of  the  asso- 
ciation, to  wit,  on,  etc.,  in  pursuance 
of  the  said  agreement,  they  the  defend- 
ants delivered  up  the  said  policies  so 
agreed  to  be  canceled  to  the  said 
association,  and  the  same  and  each  of 
them  were,  by  and  with  the  consent  of 
the  defendants  and  the  association,  re- 
spectively canceled  and  annulled,  and 
the  defendants  thereupon,  in  pursu- 
ance of  the  agreement,  then  became 
and  were  acquitted,  exonerated,  and 
discharged  from  the  payment  of  said 
sum  of  £2613,  parcel  as  aforesaid, 
averring  that  defendants  had  no  notice 
of  an  act  of  bankruptcy,  and  conclud- 
ing with  a  verification.  It  was  held  on 
special  demurrer  that  this  plea  was  bad 
in  substance,  because  the  agreement  be- 
ing to  deliver  up  the  polic}'  to  be  can- 
celed, and  to  allow  the  premiums,  the 
plea  ought  to  have  alleged  that  such 
allowance  was  made. 
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\y.  Uyser,  W.R.  Colmn,^nd  W.  McGehee\  ^"  *^^  Circuit  Conr^oi 
•-•'        -^  ■     .  \        luscaloosa    county, 

cy    tv-     Mir  1,  1           A  c     -^7  (      March  Term,  A.  D. 

J.  y.    Webster  and Smith.  Q<?>^  11 

Now,  at  this  term,  to  wit  ^March ,  iS^J],l  until  which  day 

the  plea  aforesaid  was  last  continued,  came  plaintiffs  and  defend- 
ants, etc.,  and  defendants  say  that  after  March  2,  i8^4,  when 
this  case  was  last  continued,  to  the  present  term,  to  wit,  on 
March  20,  i8^4,  etc.,  R.  L.  Kennon,  J.  L.  Tindall,  J.  Owen,  M. 

Williams,  and  L.  Powell,  trustees  of  the  Tuscaloosa  Academy, 
executed  their  agreement  in  writing,  etc.,  as  follows:  "Whereas, 
upon    an    examination   of  the   accounts  of   y.    jf.    Webster,   by   jf. 

Wyscr,  W.  R.  Colgiti,  and  W.  McGehee,  commissioners  duly  ap- 
pointed by  the  stockholders  of  the  Tuscaloosa  Academy,  there 
appears  to  be  a  balance  due  said  Webster  of  %lo2.60,  for  building 
said  academy.  Now  be  it  known  that  the  undersigned,  in  order 
to  make   payment   of  said  sum,  and  also  in   consideration   of  said 

Webster  withdrawing,  at  his  own  individual  costs,  all  legal  pro- 
ceedings which  he  may  have  instituted  against  said  commissioners 
{^meaning  said  defendants),  and  all  right  of  hereafter  sustaining 
any  such  suit  against  them  as  trustees  of  said  academy,  to  pay  over 
to  said  Webster  all  moneys  that  have  or  may  hereafter  accrue  to 
them  as  trustees  from  rent,  use,  or  occupation  of  said  academy,  after 
deducting  contingent  expenses,  and  which  they  may  collect,  until 
said  claim  {meaning  the  claim  of  said  Webster  for  building  said 
academy)  is  discharged."  [Which  said  writing,  entered  into  by 
said  trustees  of  the  said  academy,  as  aforesaid,  was^luly  delivered 
to  him  the  said  Webster,  who  then  was  the  copartner  of  Smith,  and 
that  said  Webster,  as  the  copartner  of  said  Smith,  received  said 
w^riting  from  said  trustees  in  full  satisfaction  and  discharge  of  the 
premises  in  the  declaration  mentioned,  and  of  all  damages  and  sums 
of  money  thereon  accrued  ;  and  this  [continui?ig  and  concluding  as 
in  Form  No.  314).'\^ 

(2)  Bond. 

(a)   In  General. 

Form  No.  329. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  *482.) 

(  Commencing  as  in  Form  No.  319,  atid  continuing  down  to  *)he 
the  said  Richard  Roe  made  and  sealed,  and  as  his  act  and  deed  de- 
livered unto  the  said  yohn  Doe,  his  the  said  Richard  Roe's  certain 
writing  obligatory,*  in  the  penal  sum  of  £1.000  of  lawful  money  of 
Great  Britain,  conditioned  for  the  payment  of  £500  of  like  lawful 
money  and  interest  for  the  same  by  the  said  Richard  Roe  to  the 
said  yohn  Doe  at  a  certain  time  therein  mentioned,  and  now  elapsed, 

1.  The  words  in  [  ]  do  not  appear  for  completeness,  to  render  form 
in  the  precedent,  being  added   merely     more  intelligible. 
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and  which  said  writing  obligatory  the  said  Richard  Roe  then  and 
there  delivered  to  the  said  John  Doe,  and  the  said  John  Doe  then 
and  there  accepted  and  received  the  same  of  and  from  the  said  Rich- 
ard Roc,  in  full  satisfaction  and  discharge  of  the  said  several  prom- 
ises and  undertakings  in  the  said  declaration  mentioned,  and  of  all 
the  damages  and  sums  of  money  thereupon  due  and  owing  or  ac- 
crued, and  this  {^conclusion  as  in  Form  No.  312). 

OR  , 

Form  No.  330. 
(3  Wentw.  PI.  135.) 

(  Commencing  as  in  Form  No.  319,  and  continuing  down  to*)  he 
the  said  Richard  Roe  made  and  sealed,  and  as  his  act  and  deed  de- 
livered unto  the  said  plaintiff,  a  certain  writing  obligatory  for  the 
payment  of  £500  of  lawful  money  of  Great  Britain,  and  interest 
for  the  same,  at  a  certain  day  then  to  come,  and  which  said  writing 
obligatory  the  said  defendant  then  and  there  delivered  to  the  said 
plaintiff,  in  full  satisfaction  and  discharge  of  the  said  several  prom- 
ises and  undertakings  in  said  declaration  mentioned,  and  which 
said  writing  obligatory  the  said  plaintiff  then  and  there  accepted 
and  received  of  and  from  the  said  defendant,  in  full  satisfaction, 
payment,  and  discharge  of  the  said  several  promises  and  undertak- 
ings in  said  declaration  mentioned  {^conclusion  as  in  Form  No.  319). 

PLEA  TO  A  DECLARATION  AT  THE  SUIT  OF  ASSIGNEES  OF  A 
BANKRUPT. 

Form  No.  331. 

(3  Wentw.  PI.   128.) 

(  Commencement  as  in  Form  No.  303).  That  he,  said  defendant, 
after  the  making  of  the  said  several  promises  and  undertaking  in  the 
said  declaration  mentionec",  and  before  said  Satnuel  Short  soheciiim& 
a  bankrupt  as  aforesaid,  and  also  before  the  exhibiting  of  the  bill 
of  said  plaintiffs  as  such  assignees  as  aforesaid,  against  him,  said  de- 
fendant, to  wit,  on  the  Jirst  day  of  January,  A.  D.  \%19.  made 
and  sealed,  and  as  his  act  and  deed  delivered  unto  the  said  Samuel 
Short,  a  certain  writing  obligatory  in  the  penal  sum  of  three  hun- 
dred pounds,  conditioned  for  the  payment  of  one  hundred  and  fifty 
pounds  of  lawful  money  of  Great  Britain,  2X  fifteen  pounds  every 
six  months,  the  first  payment  thereof  to  be  made  on  the^r.y/  day  of 
June,  A.  D.  i819,  and  which  said  writing  obligatory  said  defend- 
ant then  and  there,  before  said  Samuel  Short  so  became  a  bankrupt 
as  aforesaid,  delivered  unto  him,  said  Samuel  Short,  in  full  satisfac- 
tion and  discharge  of  the  said  several  promises  and  undertakings  in 
the  said  declaration  mentioned,  and  said  Samuel  Short  then  and 
there,  before  he  so  became  bankrupt,  accepted  and  received  the  said 
writing  obligatory  from  the  said  defendant,  in  full  satisfaction  and 
discharge  of  the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned  (conclusion  as  in  Form  No.  312). 
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UNDER  THE   HILARY  RULES,   4  WILLIAM   IV. 

Form  No.  332. 

(Petersdorf  Prec.  28.) 

(  Comincncing  as  in  Form  No.  320,  and  continuing-  down  to  *) 
the  defendant  made  and  sealed,  and  as  his  act  and  deed  delivered 
to  the  plaintiff,  his  the  said  defendant's  certain  writing  obligatory 
in  the  penal  sum  of  £100  of  lawful  money  of  Great  Britain,  con- 
ditioned for  the  payment  of  £50  of  like  .lawful  money,  and  interest 
for  the  same,  by  the  defendant  to  the  plaintiff,  at  a  certain  time 
therein  mentioned  and  no^v  elapsed;  and  which  said  writing  obliga- 
tory the  said  defendant  then  delivered  to  the  plaintiff,  and  he  the 
plaintiff  then  accepted  and  received  the  same  of  and  from  the  de- 
fendant, in  full  satisfaction  and  discharge  of  the  said  several  prom- 
ises in  the  declaration  mentioned,  and  of  all  damages  and  sums  of 
money  thereupon  due  and  owing  or  accrued  {conclusion  as  in  Form 
No.  SIS). 

(^)    In   Common-law  States. 

Form  No.  333. 
(3  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  482;  Barton's  L.  Pr.  531.) 

(  Cofnmencing  as  in  Form  No.  324,  <a!^^  continuiyig  down  to  *)  he 
the  said  Richard  Roe  made  and  sealed,  and  as  his  act  and  deed 
delivered  to  the  said  John  Doc,  his  the  said  Richard  Roe'' s  certain 
writing  obligatory  in  the  penal  sum  of  one  hu7idred  ^o\\.2LX?,oi  lawful 
money  of  the  United  States  of  America,  conditioned  foithe  payment 
of  fifty  dollars  of  like  lawful  money,  and  interest  for  the  same,  by  the 
said  Richard  Roe  to  the  said  John  Doe,  at  a  certain  time  therein 
mentioned,  and  now  elapsed  ;  and  which  said  writing  obligatory  the 
said  Richard  Roe  then  and  there  delivered  to  the  said  yohn  Doc, 
and  the  said  yohn  Doe  then  and  there  accepted  and  received  the 
same  of  and  from  the  said  Richard  Roe,  in  full  satisfaction  and 
discharge  of  the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned,  and  of  all  damages  and  sums  of  money 
thereupon  due  and  owing  or  accrued  {^conclusion  as  itt  F'orTn  No.  314)  • 

(3)  Promissory  Note. 

(a)    In  General.^ 

Form  No.  334. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  *483.) 

(  Commencing  as  in  Form  No.  319,  and  continuing  down  to  *)  an 

1.  This  plea  is  sustainable.  Kearslake  clared  only  on  the  common  counts,  and 
V.  Morgan,  5  T.  R.  513.  Contra,  a  note  or  bill  has  been  given,  but  not 
Roades  v.  Barnes,  i  Burr.  9;  but  in  that  paid  when  due,  so  as  to  put  the  plain- 
case  the  note  was  not  negotiable.  It  tiff  to  show  in  his  replication  that  the 
Is  generally  adopted  as  a  sham  plea,  note  was  not  paid,  etc.  3  Wentw.  PI. 
particularly  where  the  plaintiff  has  de-  133,  note  o. 
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account  was  had  and  stated  by  and  between  the  said  yohn  Doe  and 
the  said  Richard  Roe,  of  and  concerning  the  said  several  sums  of 
money  in  the  said  declaration  mentioned ;  and  upon  that  occasion 
he  the  said  Richard  Roe  was  then  and  there  found  in  arrears  and 
indebted  to  the  said  yoh?z  Doe  in  the  sum  of  £100,  he  the  said 
Richard  Doe  then  and  there  made  and  delivered  to  the  said  yohn 
Doe  his  certain  promissory  note,  in  writing,  bearing  date  the  day 
and  year  last  aforesaid,  whereby  the  said  Richard  Roe  promises  to 
pay  the  said  yohn  Doc,  or  his  order,  two  months  after  date  thereof, 
the  said  sum  of  £.100,  wherein  he  the  said  Richard  Roe  was  so 
found  in  arrears  and  indebted  to  the  said  yohn  Doe  as  aforesaid ; 
and  the  said  yohn  Doe  then  and  there  accepted  and  received  the 
said  note  for  and  on  account  of  the  said  sum  of  money  in  the  said 
declaration  mentioned,  l  And  by  reason  thereof,  he  the  said  Rich- 
ard Roe  then  and  there  became,  and  still  is,  liable  to  pay  the  said 
sum  of  £.100,  in  the  said  promissory  note  mentioned,  according  to 
the  tenor  and  effect  of  the  said  note  [conclusion  as  in  Form  No.  312). 

OR 

Form  No.  335. 

(3  Wentw.  PI.  133.) 

(  Commencement  as  in  Form  No.  295. )  That  after  the  making  of 
the  said  several  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  1st  of  August,  1765,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  an  account  was  had  and  stated  by  and  between  the  said 
Hugh  and  Alexander,  of  and  concerning  the  said  several  sums  of 
money  in  the  said  declaration  above  mentioned,  and  divers  other 
sums  of  money  then  due  and  owing  from  the  said  Hugh  to  the  said 
Alexander,  and  upon  that  account  the  said  Alexander  was  then  and 
there  found  in  arrear  to  the  said  Hugh  in  ten  pounds  of,  etc.,  of 
which  said  sum  of  ten  pounds  he  the  ■&i\\di  Alexander  then  and  there 
made  and  signed  his  promissory  note  in  writing  to  the  said  Hugh, 
by  which  said  note  the  said  Alexander  promised  to  pay  to  the  said 
Hugh,  or  his  order,  upon  demand,  the  sum  of  ten  pounds,  for  value 
then  mentioned  to  be  received  by  the  said  Alexander ;  and  the  said 
Alexander  then  and  there  delivered  the  said  note  to  the  said  Hugh, 
and  the  said  Hugh  afterwards,  to  wit,  on  the  day  and  year  above- 
said,  at  Westminster  aforesaid,  in  the  county  aforesaid,  by  his  in- 
dorsement, in  writing,  by  his  own  hand  signed  on  the  said  note  so 
given  to  him  by  the  said  Alexander  as  aforesaid,  appointed  the  con- 
tents of  the  said  note  to  be  paid  to  the  said  William  Parks,  or  his 
order,   for  value  received ;  by  reason   whereof  the  said  Alexander 

1.  As  to  the  necessity  of  this  alle-  third  person,  for  the  plaintiff,  it  must 
gation,  see  Bird  v.  Caritat,  2  Johns,  be  averred  that  he  was  the  agent  of  the 
(N.  Y.)  342,  where  it  is  held  also  that  plaintiff  authorized  to  receive  and 
when  the  note  has  been  delivered  to  a     accept  the  note  for  such  purpose. 
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became  liable,  and  still  is  liable,  to  pay  the  said  William  the  said 
sum  of  ten  pounds  {^conclusion  as  in  Form  No.  334).^ 

(^)    In  Comtnon-la'W  States.'^ 

GENERALLY. 

Form  No.  336. 

(  Cofnmencing  as  in  Fortn  No.  324-,  and  continuing  down  to  *)  an 
account  was  had  and  stated,  by  and  between  the  said  Richard  Roe 


1.  In  the  footnote  to  3  Wentw.  PI. 
133,  it  is  said  that  "  this  is  a  good 
plea  because  of  the  indorsements  upon 
the  note,"  but  that  "  if  the  plea  in  bar 
had  been  only  as  to  the  note  given  bj 
the  defendant  to  the  plaintiff,  it  would 
perhaps  be  doubtful ;  a  promise  to 
pay  a  sum  of  money  on  another  day  is 
no  discharge  on  the  action,  or  that  one 
bond  was  given  for  another;  a  pay- 
ment of  part  and  a  promise  to  pay  the 
rest  at  a  future  day  has  been  held 
good." 

Plea  to  the  Declaxation  on  Account 
Stated. — In  Sibree  v.  Tripp,  15  M.  & 
W.  23,  the  fifth  plea  was  in  substance 
as  follows :  As  to  the  sum  of  £500, 
parcel  of  the  sum  in  the  second  and 
last  counts  mentioned,  that  the  ac- 
counts stated  in  the  last  count  was 
stated  of  and  concerning  the  said  sum 
of  £500,  parcel,  etc.,  in  the  said  second 
count  mentioned,  and  no  other;  and 
that  after  the  said  causes  of  action  as 
aforesaid  arose,  the  plaintiff  com- 
menced, in  the  Tolzey  court  of  Bris- 
tol, an  action  of  debt  against  the  de- 
fendant, for  the  recovery  of  said  sums 
of  £500  and  £500;  that  the  defendant 
disputed  the  said  supposed  debt,  and 
denied  that  he  owed  or  was  liable  to 
pay  the  same,  or  that  plaintiff  could 
recover  it;  and  thereupon,  to  termi- 
nate the  said  dispute  and  difference, 
and  the  claim  and  demand  of  the 
plaintiff  in  the  said  debt  and  action, 
and  finally  to  determine  the  said  ac- 
tion, the  plaintiff  and  defendant  agreed 
that  the  said  action  should  be  settled 
by  the  defendant  making  and  deliver- 
ing to  the  plaintiflf  three  promissory 
notes,  in  writing,  by  which  the  defend- 
ant should  promise  to  pay  to  the 
plaintiff,  or  order,  the  sums  of  £125, 
£125,  and  £50,  respectively,  and  that 
the  plaintiflf  should  accept  and  receive 
the  same  in  full  satisfaction  and  dis- 
charge of  said  sums  of  £500  and  £500, 
and  of  all  damages  and  costs,  and  that 


the  plaintiff  should  discontinue  the 
said  action  ;  and  alleging  further  that 
defendant  made  and  delivered  to  the 
plaintiflf  the  said  three  promissory 
notes,  and  plaintiflf  accepted  the  same 
in  full  satisfaction  and  discharge  of 
the  said  sums  of  £500  and  £500.  and 
the  damages  and  costs,  etc.  This  plea 
was  held  good  in  point  of  law ;  be- 
cause the  acceptance  of  the  negotiable 
security  may  in  law  be  a  satisfaction 
of  a  debt  of  greater  amount. 

2.  In  Bird  v.  Caritat,  2  Johns.  (N. 
Y.)  342,  the  fourth  plea  was  sub- 
stantially as  follows :  That  after  the 
making  the  said  promises,  and  before 
the  issuing  of  the  said  commission, 
and  before  the  three  last  named  plain- 
tiflfs  were  assignees,  and  before  the 
issuing  of  the  writ  in  this  suit,  to  wit, 
on  the  fourteenth  day  of  October,  1800, 
a  certain  account  was  stated  between 
Bird,  Savage,  &  Bird,  and  the  defend- 
ant, of  and  concerning  the  said  prem- 
ises, etc.,  and  the  defendant  was 
supposed  to  be  in  arrear  to  them  in  .|6,- 
869.25,  for  which  he  gave  his  note  to 
Isaac  Riley,  and  the  said  Riley  indorsed 
the  same  and  delivered  it  to  Francis 
Childs  for  and  in  behalf  of  Bird,  Sav- 
age, &  Bird,  which  note  is  still  out- 
standing, and,  as  a  collateral  security 
therefor,  the  defendant  indorsed  and 
delivered  to  the  said  Francis  Childs, 
for  and  on  account  of  Bird,  Savage,  & 
Bird,  and  on  account  of  the  said 
$6,869.25,  several  negotiable  notes,  to 
wit,  a  note  of  D.  &  S.  for  $2,750,  a 
note  of  H.  for  $2,000,  both  payable  in 
six  months;  a  note  of  R.  for  $989, 
payable  in  sixty  days;  and  a  note  of 
G.  &  B.  for  $1,000,  payable  at  the  like 
date ;  that  all  the  above  notes  have 
long  since  been  due,  and  the  defend- 
ant has  not  received  notice  of  the  non- 
payment of  any  of  them,  and  the 
whole  amount  of  said  notes  have  or 
might  have  been  before  this  suit  re- 
covered  by   the    said  Bird,  Savage,  & 
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and  the  said  John  Doc,  of  and  concerning  the  said  several  sums  of 
money  in  the  said  declaration  mentioned,  and  upon  that  occasion 
he  the  said  Richard  Roc  was  then  and  there  found  in  arrear  and  in- 
debted to  the  said  John  Doe  in  the  sum  of  one  hundred  dolhirs,  for 
which  said  sum  of  07ic  hundred  dollars  he  the  said  Richard  Roe  then 
and  there  made  and  delivered  to  the  said  John  Doe  his  certain 
promissory  note  in  writing,  bearing  date  the  day  and  year  last 
aforesaid,  whereby  he  the  said  Richard  Roe  promised  to  pay  to  the 
said  yohn  Doe.,  or  his  order,  three  months  (or  thirty  days)  after  the 
date  thereof,  the  said  sum  of  one  hundred  dollars,  wherein  he  the 
said  Richard  Roe  was  so  found  in  arrear  and  indebted  to  the  said 
John  Doe  as  aforesaid,  and  the  said  yohn  Doe  then  and  there  ac- 
cepted and  received  the  said  note  for  and  on  account  of  the  said 
sum  of  money  in  the  said  declaration  mentioned, ^  and  by  reason 
whereof  he  the  said  Richard  Roe  then  and  there  became  and  still  is 
liable  to  pay  the  said  sum  of  one  hundred  dollars,  in  the  said  prom- 
issory note  mentioned,  according  to  the  tenor  and  effect  of  the  said 
note  {^conclusion  as  in  Form  No.  314). 

OR 

Form  No.  3  3  7. 
(Burrill's  Appendix  351.) 

(  Commencement  as  in  Form  No.  298.)  That  after  the  making  of 
the  said  promises  and  undertakings  in  the  said  declaration  men- 
tioned,* and  before  the  commencement  of  this  suit,  to  wit,  on  the 
seventh  day  of  Aug'ust,  one  thousand  eight  hundred  and  eighteen., 
at  the  city  of  New  York.,  he  the  said  defendant  caused  to  be  deliv- 
ered to  the  said  plaintiffs  his  three  several  promissory  notes,  made 
payable  to  Samuel  Short.,  for  nine  hundred  and  sixteen  dollars  and 
sixty-seven  cents,  each  of  the  said  notes  being  dated  May  eighteenth., 
one  thousand  eight  hundred  and  eighteen,  and  by  him  the  said 
Sam2iel  Short  severally  indorsed  to  the  said  plaintiffs,  one  of  the 
said  notes  being  payable  in  tivelve  months,  one  in  eighteen  months, 
and  the  other  in  twenty-four  months  from  the  date  of  the  said  notes, 
in  full  satisfaction  and  discharge  of  the  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned,  and  of  the  damages 
sustained  by  the  said  plaintiffs  by  reason  of  the  nonperformance  of 
the  said  promises  and  undertakings ;  and  which  said  several  notes 
they  the  said  plaintiffs  then  and  there  accepted  and  received  of 
and  from  the  said  defendant,  in  full  satisfaction  and  discharge  of 
the  said  several  promises  and  undertakings  in  the  said  declaration 
set  forth  and  by  reason  [conclusion  as  in  Form  No.  335). 

Bird,  or  their  assignees  :  wherefore  he  notes  therein  mentioned  were  accepted 

prays  judgment,  etc.     This  plea  was  in  full  satisfaction  and   discharge  of 

held  bad  as  a  plea  of  accord  and  satis-  the  debt  due  to  the  plaintiflF. 
faction,  for  the  reason  that  it  did  not         1.  See    Bird    v.    Caritat,    2    Johns, 

aver    that    Francis     Childs    was    the  (N.  Y.)   342,  supra,  note  2,  page  207, 

agent  of   the   plaintiff,    nor   that   the  for  the  necessity  of  this  allegation. 
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PLEA  TO  DECLARATION   IN   ASSUMPSIT  ON   NOTE. 

Form  No.  338. 

(Precedent  in  Dunham  v.  Ridgel,  2  Stew.  &  P.  (Ala.)  402.) 
r  Dunhatn 


,  In  the  Countv  Court  of   Wilcox  county,  Febru- 
against  V       «rv  Term  '18?^ 


And  the  said Dunham^  by ,  his  attorney, 

comes  and  defends  the  wrong  and  injury,  when,  etc.,l  and  says  that 

the  said Ridgel  ought  not   to  have  or  maintain  his  aforesaid 

action  thereof  against  him,  because  he  says  that,  after  the  making 
of  the  said  several  promises  and  undertakings  in  said  declaration 
mentioned,  and   before   the  commencement  of  this   suit,  to  wit,  on 

the  day  of  ,    A.D.    18 — ,    in   the  county   of     Wilcox 

aforesaid,  he]  2  the  then  defendant  delivered  to  the  plaintiff,  by  his 
agent,  his  the  said  plaintiff's  promissory  note,  or  writing  obliga- 
tory, payable  to  A.  Miller  or  bearer,  of  great  value,  to  wit,  of  the 
value  of  fifty  dollars,  in  full  satisfaction  and  discharge  of  said  sev- 
eral promises  and  undertakings  in  the  said  declaration  ;  and  which 
said  promissory  note,  or  w^riting  obligatory,  he  the  said  plaintiff 
received  in  full  satisfaction  and  discharge  of  said  several  promises 
and  undertakings  in  the  said  declaration  mentioned  {^conclusion  as 
in  Form  No.  314).^ 

Form  No.  339. 

(Precedent  in  Booth  v.  Smith,  3  Wend.  (N.  Y.)  66.)      * 

Smith  ) 


against         >  Supreme  Court. 
J.  B.  Booth.  ) 

(  Comtnencing  as  in  Form  No.  337,  and  continuing  down  to  *)  and 
before  the  commencement  of  the  suit,  to  wit,  from  tVat  fifteenth  day 
of  April,  i826,  an  account  was  stated  between  the  plaintiff  and  de- 
fendant, of  and  concerning  the  money  in  said  first  count  mentioned  ; 
that  the  defendant  was  found  in  arrear  and  indebted  on  account 
thereof  in  the  sum  of  %270,  for  which  sum  he  then  and  there  de- 
livered to  plaintiff  a  promissory  note  made  by  A.  D.  fones,  S.  D. 
foncs,  and  Andreiv  Jones,  bearing  date  the  15th  of  April,  i826,  by 
which  the  maker  promised  to  pay  to  him  the  defendant,  or  bearer,  one 
year  after  date  thereof,  the  sum  of  $270,  with  interest ;  that  at  the 
time  of  the  delivery  of  the  last  mentioned  note  to  the  plaintiff,  he 
the  defendant  indorsed  the  same,  and  ordered  the  contents  thereof 
to  be  paid  to  the  plaintiff ;  that  the  plaintiff  then  and  there  accepted 
and  received  the  said  last-mentioned  note  for  and  on  account  and 
in  full  satisfaction  of  the  note  in  the  first  count  of  the  declaration 
mentioned  :  by  reason  whereof  the  makers  of  the  note,  and  he  the 
defendant  as  indorser  thereof,  then  and  there   became  and  still  are 

1.  See  supra,  note  3,  p.  184.  3.  This  plea,  though  not  stating  the 

2.  The  words  in  [  ]  do  not  appear  date  of  the  note,  was  held  to  be  a  good 
in  the  precedent,  being  added  to  make  plea.  Dunham  v.  Ridgel,  2  Stew.  & 
the  form  more  intelligible.  P.  (Ala.)  402. 
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liable  to  pay  the  same,  according  to  its  tenor  (^conclusion  as  in  Form 
No.  336). 

PLEA  TO  DECLARATION    IN    ASSUMPSIT  FOR   GOODS  SOLD  AND 
DELIVERED,   ETC. 

Form  No.  340. 

(Precedent  in  Boyd  r.  Hitchcock,  20  Johns.  (N.  Y.)  76.) 

[Supreme  Court. 

Hitchcock  ) 

against  }■ 

Boyd  and Suydam. 


1.  (First  plea  ivas  nonas  sump  sit.) 

2.  (Second plea  was  payment.) 

3.  (  Commences  as  in  Form  No.  ^55)  ]l  that  after  making  the 
said  promises  and  undertakings  in  said  declaration  mentioned,  and 
before  the  commencement  of  the  suit,  to  wit,  August  7,  i8i5,  at  the 
city  of  New  York.,  he  the  defendant  caused  to  be  delivered  to  the 
plaintiff"  his  three  several  promissory  notes  made  payable  to  David 

W.  Childs,  for  ^916.67,  each  dated  May  18,  18I8,  and  by  him  in- 
dorsed to  the  plaintiff",  one  of  the  said  notes  payable  in  twelve  months, 
one  in  eighteen  months,  and  the  other  in  twenty-fotir  months,  in  full 
satisfaction  and  discharge  of  the  said  several  promises  and  under- 
takings in  the  said  declaration  mentioned,  and  of  the  damages  sus- 
tained by  the  plaintiff"  by  reason  of  the  nonperformance  of  the  said 
promises  and  undertakings ;  and  which  said  notes  they  the  plaintiffs 
then  and  there  accepted  and  received  of  and  from  the  defendant,  in 
full  satisfaction  and  discharge  of  the  said  promises  and  undertakings 
(conclusion  as  i?t  Form  No.  337).^ 

PLEA  TO  A  DECLARATION  IN  DEBT  ON  NOTE. 3 

Form  No.  341- 

(Precedent  in  Pojie  v.  Tunstall,  2  Ark.  209.) 

State  of  Arkansas,  ^     t     ^u     /-•        -i  r^       ^     r^  1  -r. 

C        \       ^  P   1     h     \  Circuit  Court,  J^ebruary  lerm,  i 

jfames  M.   Tunstall  and  George  Waring, 

copartners,  doing  business  under  the  firm 

name  and  style  of  Tunstall  &   Waring.,  \ 
against 
W.   F.    Pope  and   yames    W.   Dunahay. 

1 .  (First  plea  was  nil  debet. ) 

2 .  (  Second  plea  commencing  as  in  Form  No.  298)  that  after  the  exe- 
cution and  delivery  of  the  certain  writing  obligatory  of  the  said 
Dunahay  and  the  said  Pope  to  the  said  Tutistall  d-  Waring,  in  the 

1.  The  words  in  [  ]  do  not  appear  tion  of  all  demands,  this  constitutes  a 
in  the  precedent.  valid  discharge  of  the  whole  debt,  and 

2.  Where   a  debtor  gives   his   note  may  be  the  subject  of  a  good  plea  by 
indorsed  to  a  third  person  as  further  way  of  accord  and  satisfaction.     Boyd 
security  for  part  of  a  debt,  which  is  ac-  7-.  Hitchcock,  20  Johns.  (N.  Y.)  76. 
cepted  by  the  creditor  in  full  satisfac-         3.  A   plea   that   on    the  day  a  note 
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declaration  of  the  said  plaintifT  mentioned,  on  the  tvienty-jifth  day  of 
yanuary,  iS39,  at  the  county  of  Pulaski,  aforesaid,  the  said  y antes 
M.  Tunstall  and  the  said  George  Waring,  copartners  as  afore- 
said, entered  into  copartnership  with  one  Robert  S.  Carter^  and 
then  and  there  admitted  and  received  the  said  Robert  S.  Carter  into 
copartnership  with  them  the  said  Tunstall  &  Waring,  as  well 
in  the  matter  of  the  said  writing  obligatory  as  in  trade  or  merchan- 
dise, and  the  said  Tunstall  and  Waring  and  Carter  then  and 
there  did,  and  carried  on,  and  at,  until  the  present  time  have  car- 
ried on  and  done,  business  as  merchants,  in  company,  by  and  under 
their  copartnership  name,  firm,  and  style  of  Tunstall,  Waring^ 
<&  Co.;  and  the  said  Pope  in  fact  further  saith  that  after  form- 
ing and  entering  into  said  last  mentioned  copartnership,  and  be- 
fore the  institution  of  this  suit,  to  wit,  on  the  twenty-Jifth  day  of 
yanuary,  A.  D.  i855,  at  the  county  of  Pulaski,  aforesaid,  the  said 
Pope  by  the  name,  style,  and  description  of  Wm.  F.  Pope,  and 
Alexander  V.  Brookie  by  the  name,  style,  and  description  of  A. 
V.  Brookie,  and  JVicholas  Peay  hy  the  name,  style,  and  description 
of  -A^.  Peay,  made  and  sealed  their  several  joint  and  several  w^riting 
obligatory,  bearing  date  the  day  and  year  last  aforesaid,  in  the 
words,  letters,  and  figures  following,  to  ^vit  :  "On  or  before  t\vejirst 
day  of  yanuary  (i84-3),  one  thousand  eight  hundred  dind  forty- 
three,  we  jointly  and  severally  promise  to  pay  to  yames  M.  Tun- 
stall, George  Waring,  and  R.  S.  Carter,  trading  and  doing  business 
under  the  name,  style,  and  firm  of  Tunstall,  Waring,  &  Co.,  or 
order,  one  thousand  one  hundred  and  eighty-six  dollars  and  eighty- 
jive  cents,  for  value  received,  drawing  interest  at  the  rate  of  nine 
per  cent,  per  annum  from  date,  until  paid.  Nevertheless,  it  is  under- 
stood that  I  am  privileged  to  pay  one-fourth  of  the  above  amount 
on  the  first  day  of  each  year,  with  interest  thereon  until  the  whole 
is  completely  liquidated,  both  principal  and  interest. 

"Given  under  our  hands  and  seals  this  t-wenty-jifth  day  of  yanuary., 
\^S9.  Wm.  F.  Pope,     (l.  s.) 

A.    V.  Brookie,   (l.  s.) 
N.  Peay,  (l.  s.)" 

sued   on    became    due    defendant   re-  other  note,  due  at  four  months,  with 

newed  it  with  the  same  security,  and  the   names   of  Joseph  P.  Letcher  and 

paid   call   and    interest,  and  bank  re-  Benjamin  Letcher  thereto  written  and 

ceived   the  new   note   and    money   in  subscribed  as   securities  for  the  sum 

satisfaction  of  the  one  sued  on,   is  a  of  $384,  with   the  sum  of  $23.54,  ^^'^ 

bad  plea  of  accord  and    satisfaction,  and  interest,  then  due  upon  said  note. 

Commonwealth    Bank  v.    Letcher,    3  so  offered  in  satisfaction;  which  last- 

J.  J.  Marsh.  (Ky.)  195.     In   that   case  mentioned    note   and    money   the   de- 

the  plea  filed  by  defendants  was  to  the  fendants  aver   the   said   bank  on  the 

effect  that  "on  the  twelfth  day  of  Au-  twelfth  day  of  August,  1822,  received 

gust,  1822,  in  the  regular  course  of  busi-  in    full    satisfaction  and  discharge  of 

ness  and  transactions  of  said  bank,  the  the      note     in     the     declaration     set 

note  in  the  declaration  set  forth,  being  forth;    and    this    they    are    ready  to 

then  due  and  payable,  William  Wil-  verify,    etc."  —  which    was    held    bad 

son,  the  principal  in  said  note,  offered  on  demurrer   on   the   ground   that    it 

and  tendered  to  the  said  bank,  in  full  did  not   show   any   advantage   to   the 

satisfaction  and  discharge  thereof,  an-  obligee. 
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And  then  and  thereby  meant  to  promise,  jointly  and  severally,  to 
pay  the  said  James  M.  Tunstall,  and  the  said  George  Waring;  and 
the  said  Robert  S.  Carter  by  the  name,  style,  and  description  of/?. 
S.  Carter.,  trading  and  doing  business  by  the  said  style  and  firm  of 
Tunstall,  Waring-,  dc  Co.,  or  order,  the  said  sum  of  money  therein 
specified,  according  to  the  tenor  and  effect  thereof,  and  as  their  act 
and  deed  then  and  there  delivered  the  said  last-mentioned  writing 
obligatory  to  the  said  James  M.  Tuns  tall,  George  Waring,  and 
Robert  S.  Carter,  partners  as  aforesaid ;  and  the  said  James  M. 
Tunstall  who  sues  in  this  suit  by  his  next  friend  aforesaid,  and 
George  Waring,  plaintiff,  as  aforesaid,  and  the  said  Robert  S.  Car- 
ter, then  and  there  accepted  and  received  the  same  of  and  from  the 
said  William  F.  Pope,  Alexander  V.  Brookie,  and  Nicholas  Peay, 
in  full  satisfaction  and  discharge  of  the  said  debt,  founded  upon  the 
writing  obligatory  in  the  declaration  of  the  said  plaintiffs  mentioned, 
and  the  damages  and  interest  thereupon  due  and  owing  and  ac- 
crued; and  this  the  said  Pope  is  ready  to  verify  {^conclusion  as  in 
Form  No.  314). 

(4)  Bill  of  Exchange. 

(a)   In    General.^ 

Form  No.  342. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  *484.) 

(Commencing  as  in  Form  No.  319,  and  continuing  down  to*)  an 
account  was   had   and   stated   by  and   between  the   said    John  Doe 

1.  Defendant's  Order  on  His  Bailee  for  liver  up  the  said  notes  to  the  plain- 
Delivery  of  Personalty  of  Plaintiff  In-  tiff,  upon  the  said  order  being  pre- 
trusted  to  Defendant  for  a  Special  Pur-  sentedto  him  the  said  B.  for  that  pur- 
pose.— In  Griffiths  v.  Owen,  13  M.  &  pose;  that  the  said  promissory  notes 
W.  58,  the  following  plea  :  "That  after  would  in  fact  have  been  given  and  de- 
the  breach  of  the  said  promise  in  the  livered  up  by  the  said  B.  to  the  plain- 
declaration  mentioned,  and  before  the  tiff,  under  and  in  pursuance  of  the 
commencement  of  this  suit,  to  wit,  on,  said  order,  had  the  same  order  been  pre- 
etc,  the  defendant  delivered  to  the  sented  to  the  said  B.  within  a  reasonable 
plaintiff,  at  his  request,  and  for  and  time  after  such  delivery  thereof  to  the 
on  account  of  the  said  notes,  and  the  plaintiff,  as  aforesaid ;  but  that  the 
said  promise  and  damages  in  respect  plaintiff  did  not  nor  would  present  or 
thereof,  a  certain  order  in  writing,  cause  to  be  presented  the  said  order  to 
signed  by  the  defendant,  and  directed  the  said  B.  within  the  time  aforesaid, 
to  one  B.,  in  whose  hands  the  said  but  then  wholly  neglected  and  refused 
notes  then  were,  whereby  the  de-  so  to  do,  or  to  take  any  step  or  any 
fendant  requested  the  said  B.  to  de-  means  to  endeavor  to  procure  the  de- 
liver to  the  plaintiff  the  said  notes,  livery  of  the  said  notes  to  him  from 
and  the  plaintiff  then  took  and  re-  the  said  B,,  and  negligently  held  and 
ceived  the  .said  order  for  and  on  ac-  retained  the  said  order  for  a  long  and 
count  of  the  said  notes,  and  the  .said  unreasonable  time,  to  wit,  for  the 
promise  and  damages ;  that  the  said  space  of  one  year  after  the  delivery 
B.  was  always,  from  the  time  of  de-  thereof  to  him  as  aforesaid,  without 
livery  to  the  plaintiff  of  the  said  order  making  any  application,  either  upon 
as  hereinbefore  mentioned  until  the  the  said  order  or  otherwise,  to  the 
loss  of  the  same  notes  hereinafter  said  B.  for  the  said  notes,  and  until  the 
mentioned,  ready  and  willing  to  de-  said  notes  were  afterwards,  and  before 
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and  the  said  Richard  Roe,  of  and  concerning  the  said  several  sums 
of  money  in  the  said  declaration  mentioned ;  and  upon  that  occa- 
sion he  the  said  Richard  Roe  was  then  and  there  found  in  arrears 
and  indebted  to  the  said  yohn  Doe  in  the  sum  of  £100,  for  which 
said   sum  of  £100  the   said   yohn   Doe  afterwards,  to  wit,  on  the 

day  of ,  i8 — ,  at aforesaid,  according  to  the 

usage  and  custom  of  merchants,  made  his  certain  bill  of  exchange  in 
writing,  bearing  date  the  day  and  year  last  aforesaid,  and  then  and 
there  directed  the  said  bill  of  exchange  to  the  said  Richard  Roe^  and 
thereby  required  the  said  Richard  Roe,  two  months  after  the  date 
thereof,  to  pay  Samuel  Short,  or  his  order,  the  sum  of  £100  for 
value  received,  and  then  and  there  delivered  the  bill  of  exchange  to 
the  said  Samuel  Short,  which  said  bill  of  exchange  the  said  Rich- 
ard Roe  afterwards,  to  wit,  on  the  day  of  ,   i8 — , 

last    aforesaid,  at  ,  aforesaid,  upon   sight    thereof,  accepted, 

according  to  the  said  usage  and  custom  of  merchants,  for  and  on 
account  of  the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned ;  and  by  reason  thereof,  and  according  to 
the  said  usage  and  custom  of  merchants,  he  the  said  Richard  Roe 
then  and  there  became,  and  was,  and  still  is,  liable  to  pay  to  the 
said  Samuel  Short,  or  his  order,  the  said  sum  of  money  in  said  bill 
of  exchange  specified,  according  to  the  tenor  and  effect  of  the  said 
bill  of  exchange,  and  of  his  said  acceptance  thereof  {^conclusion  as 
in  Form  No.  312). 

Form  No.  343.  — 

(Precedent  in  Curlewis  r.  Clark,  3  Exch.  575.) 

[ Curlewis  ) 

against  >  In  the  Exchequer  of  Pleas,  Hilary  Term,  i849. 
Clark.          \ 


And  the  said Clark,  by  Rev:,  his  attorney,  for  a 

plea  to  his  first  and  last  counts  in  said  plaintiff's  declaration,  except 
so  far  as  they  relate  to  the  sums  of  £10  and  £9  15s.  and  6d.,  parcel 
of  the  moneys  in  said  first  and  last  counts  mentioned,  comes  and 
defends  the  wrong  and  injury,  when,  etc.,l  and  says  that  the  said 

Curlewis  ought  not  to  have  or  maintain  his  aforesaid  action 

thereof  against  him,  because  he  says] 2  that  the  debts  and  causes  of 
action  in  these  counts  mentioned,  except  so  far  as  they  relate  to  the 
said  sum  of  £9  15s.  6d.  accrued  to  the  plaintiff  before  the  making 

of  the  agreement  hereinafter  mentioned,  to  wit,  on  [the day 

of ,  18 — ],2  for  clothes  delivered  by  the  plaintiff  to  the  de- 
fendant, and  in  respect  of  an  account  stated;  that,  after  the  accru- 
ing of  the  said  debts,  except  so  far  as  they  relate  to  the  said  sum  of 

the   commencement   of    this   suit,    to  lost"  —  was  held,  on  special  demurrer, 

wit,  on,    etc.,  without  any  default  in  bad  as  a  plea  of  accord  and  satisfaction, 

the  defendant,  feloniously  stolen  from  1.  See  supra,  note   3,  p.  184. 

and  out  of  the  possession  of  the  said  B.  2.  The  words  in  [   ]  do  not  appear 

and  became  and  were  and  are  wholly  in  the  precedent. 
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£9  15s.  6d.  in  said  counts  of  plaintiff's  declaration  mentioned,  it 
was  agreed  between  the  plaintiff  and  the  defendant  that  in  consid- 
eration that  the  defendant  would  deliver  to  the  plaintiff  an  accept- 
ance of  yohn  Savill,  Earl  of  Mexborough.,  for  £25.^  to  wit,  a  certain 
stamped  document,  of  which  the  defendant  was  the  holder,  pur- 
porting to  be  a  bill  of  exchange  for  £^5,  and  which  said  document 
was  accepted  by  the  Earl,  and  in  which  no  name  was  inserted  as 
drawer  thereof,  but  in  which  a  blank  space  was  left  where  the  name 
of  the  drawer  is  usually  inserted,  the  plaintiff  would  discharge 
the  defendant  from  all  claims  for  clothes  if  the  acceptance  should 
be  paid  in  six  months  from  that  time,  and  if  it  should  not  be 
paid  within  that  time  the  defendant  should  be  liable  to  pay  to  the 
plaintiff  the  sum  of  £10  only  on  account  of  such  claim  for  clothes, 
and  that  the  said  acceptance  should  be  a  full  discharge  and  satisfac- 
tion of  so  much  of  such  last  mentioned  claim  as  should  exceed  the 
sum  of  £10,  and  of  all  causes  of  action  in  respect  thereof  [continji- 

ingivith  an  averment  in  the  usual  form,  to  the  effect  that  on  the 

day  of ,  18 — ,  at ,  the  said Clark)  the  defend- 
ant did  deliver  to  the  plaintiff  the  said  acceptance,  to  wit,  the  said 
document  so  purporting  to  be  a  bill  of  exchange  drawn  up  and  ac- 
cepted by  the  said  Earl,  and  whereby  the  said  Earl  was  requested 
to  pay  to  the  order  of  such  person  as  should  afterwards  have  his 
name  inserted  as  drawer,  a  certain  time  therein  mentioned  after  the 
date  thereof,  but  which  is  to  the  defendant  unknown,  the  sum  of 
£25,  and  the  plaintiff  then  took  and  received  the  same  from  the 
defendant  on  the  terms  aforesaid;  that,  although  the  acceptance 
became  due,  yet  the  same  was  not  paid  within  six  months,  and  the 
defendant  thereby  became  liable  to  pay  the  said  sum  of  £10  only, 
on  account  of  the  said  debts  and  causes  of  action  {^conclusion  as  in 
Form  No.  318). 

[b)   In  Common-law  States. 

Form  No.  344. 

(  Commencing  as  in  Form  No.  324,  and  continuing  down  to  *) 
an  account  was  had  and  stated  by  and  between  the  said  fohn  Doe 
and  the  said  Richard  Roe,  of  and  concerning  the  said  several  sums 
of  money  in  the  said  declaration  mentioned  ;  and  upon  that  occasion 
he  the  said  Richard  Roe  was  then  and  there  found  in  arrear  and 
indebted  to  the  said  fohn  Doc  in  the  sum  of  one  hundred  dollars, 
for  which  said  sum  of  one  hundred  dollars  he  the  said  John  Doe  after- 
wards, to  wit,  on  day  of 18^,  at ,  aforesaid, 

according  to  the  usage  and  custom  of  merchants,  made  his  certain 
bill  of  exchange  in  writing,  bearing  date  the  day  and  year  last 
aforesaid,  and  then  and  there  directed  the  said  bill  of  exchange  to 
the  said  Richard  Roe,  and  thereby  required  the  said  Richard  Roe, 
two  months  (or  thirty  days)  after  the  date  (or  after  sight)  there- 
of, to  pay  to  Samuel  Short,  or  his  order,  the  sum  of  one  hundred 
dollars  for  value  received,  and  then  and  there  delivered  the  said  bill 
of  exchange  to  the  said  Samuel  Short,  which  said  bill  of  exchange 

the  said  Richard  Roc  afterwards,  to  wit,  on  the day  of , 
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1 8 — ,  last  aforesaid,  at 


aforesaid,  upon  sight  thereof,  accepted. 


according  to  the  said  usage  and  custom  of  merchants,  for  and  on 
account  of  the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned;  and  by  reason  thereof,  and  according  to 
the  said  usage  and  custom  of  merchants,  he  the  said  Richard  Roe 
then  and  there  became,  and  was,  and  still  is,  liable  to  pay  to  the  said 
Samuel  Short,  or  his  order,  the  said  sum  of  money  in  the  said  bill 
of  exchange  specified,  according  to  the  tenor  and  effect  of  the  said 
bill  of  exchange,  and  of  his  said  acceptance  thereof  [conclusion  in 
Form  No.  3U). 

e.  Payment  and  Acceptance  of  a  Certain  Sum  of  Money. 

(1)  In  General. 

(a)   In  Assumpsit.^ 

Form  No.  345. 

(3  Wentw.  PI.  131.) 

(  Venue  and  Term  as  in  For7n  No.  295.) 

yohnson  )    First  plea  :  (Nonassumpsil) . 

ats.  >    Second  plea  :  And  for  further  plea,  as  to  the  four 

Pinfold.  )         first   promises  and  undertakings  in   the   said 


declaration  mentioned,   and  above  supposed  to  have  been  made  by 


1.  Averment  of  Plaintiff's  Exonera- 
tion from  Debt  Due  Defendant,  Accepted 
In  Satisfaction. — In  Learmonth  v. 
Grandine,  4  M.  &  W.  658,  one  of  the 
pleas  was  substantially  as  follows : 
That  after  making  the  promises,  in 
the  first  and  second  counts  of  the  dec- 
laration mentioned,  as  to  said  sum  of 
£451  18.S.,  parcel,  etc.,  and  in  the 
lifetime  of  A.  and  before  W.  subscribed 
his  petition,  as  in  the  declaration  men- 
tioned, to  wit,  on,  etc.,  W.  and  A.  were 
indebted  to  the  defendant  in  a  large 
sum  of  money,  to  wit,  £490,  for  money 
lent  to  W.  and  A.,  at  their  request,  for 
money  paid  to  their  use,  for  money 
received  by  .them  to  the  use  of  the  de- 
fendant, and  for  interest  on  moneys 
forborne  by  him  to  them;  and  that 
afterwards,  to  wit,  on,  etc.,  an  account 
was  then  had  and  stated  by  and  be- 
tween the  said  W.  and  A.  and  the  de- 
fendant, of  and  concerning  the  moneys 
in  this  plea  mentioned,  in  which  W. 
and  A.  were  so  indebted  to  the  de- 
fendant, and  of  and  concerning  the 
said  sum  of  £451,  parcel,  etc.,  and  the 
defendant  then  set  off  and  allowed  to 
the  said  W.  and  A.  the  said  sum  of  £451 
out  of  the  money  so  due  to  the  de- 
fendant as  in  this  plea  mentioned, 
and  then  exonerated  and   discharged 


W.  and  A.  from  the  payment  of  said 
sum  of  £451,  parcel,  etc.,  and  of  the 
money  so  due  from  W.  and  A.  to  the 
defendant  as  aforesaid,  in  full  satis- 
faction and  discharge  of  the  promises 
in  the  first  and  second  count  of  the 
declaration  mentioned,  as  to  the  said 
sum  of  £451,  parcel,  etc.,  and  of  all 
damages  by  W.  and  A.  sustained  by 
reason  of  tfie  nonperformance  thereof ; 
which  same  set-off  and  allowance  W. 
and  A.  then  accepted  and  received  of 
and  from  the  defendant,  in  full  satis- 
faction and  discharge  as  aforesaid ; 
concluding  with  a  verification.  The 
replication  to  this  plea  was,  in  effect, 
that  W.  and  A.  were  not  indebted  to 
the  defendant  in  the  manner  and  form 
as  in  the  plea  alleged,  concluding  to 
the  country.  On  special  demurrer  to 
the  replication  it  was  held  good,  on 
the  ground  that  it  was  not  necessary 
to  traverse  in  terms  the  accounting 
alleged  in  the  plea.  And  Parke,  B.,  in 
discussing  the  plea,  said  :  "There  is  a 
question  whether  the  plea  is  not  in- 
sufficient in  not  stating  that  the  debt 
which  was  the  subject  of  set-off  existed 
and  continued  up  to  and  at  the  time 
of  the  account  stated;"  also  referring 
to  the  plea  as  "  a  tricky  one." 
Flea  to  a  Declaration  in  Assumpsit, 
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the  said  defendant,  he  the  said  defendant,  by  V. 


Lawes,  his  at- 


torney, by  leave  *  of  the  court  for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that 

the  said Pinfold  ought  not  to  have  or  maintain  his  aforesaid 

action  thereof  against   him  the  said Johnson  *  because   he 

saith  that  the  said  several  walls  in  the  four  first  counts  of  the  said 
declaration  mentioned,  and  thereby  alleged  to  have  been  pulled 
down  by  the  said  defendant,  were  and  are  one  and  the  same  wall, 
and  not  divers  or  different  walls,  and  that  after  the  making  of  the 
said  four  first  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  before  any  breach  thereof,  or  of  any  or  either  of" 
them,  and  before  the  pulling  down  of  the  said  wall  so  pulled  down 
by  the  said  defendant  as  aforesaid,  to  wit,  on  the day  of , 


Setting  Up  a  Breach  of  Agreement. — In 
Barclay  v.  Bank  of  New  South  Wales, 
L.  R.  5  App.  Cas.  374,  is  found  this 
plea :  "  The  defendants  say  that  after 
the  alleged  receipt  of  the  said  bills  of 
lading  and  bills  of  exchange  by  the 
defendants,  and  the  alleged  retainer 
and  employment  of  the  defendants  as 
in  the  said  counts  respectively  men- 
tioned, a  dispute  arose  between  the 
defendants  and  the  said  Commercial 
Bank"  [their  Lordships  here  observed 
that  it  was  not  stated  whether  the  dis- 
pute arose  before  or  after  the  breach 
complained  of]  "as  to  the  liability, 
contingent  or  otherwise,  of  the  de- 
fendants to  the  said  Commercial  Bank 
for  any  loss  which  might  arise  or 
happen  to  the  said  Commercial  Bank, 
in  respect  of  the  said  bills  of  lading 
and  bills  of  exchange  in  the  said  counts 
respectively  mentioned ;  and  it  was 
thereupon  agreed  between  the  de- 
fendants and  the  said  Commercial 
Bank  that,  in  consideration  of  the  de- 
fendants crediting  the  said  Commer- 
cial Bank  with  the  amount  of  the  said 
bills  of  exchange  in  the  said  counts 
respectively  mentioned,  the  said  Com- 
mercial Bank  should  transfer  to  the 
defendants  all  their  right  to  the  same, 
and  all  their  remedies  thereupon  as 
against  the  acceptor  or  drawer,  and 
also  all  their  right  to  the  goods  com- 
prised in  the  said  bills  of  lading,  and 
all  their  rights  and  remedies  for  the 
recovery  of  the  same,  and  also  all  their 
rights  and  remedies  against  the  cap- 
tain and  owners  of  the  vessels  men- 
tioned in  the  said  bill  of  lading  for 
nondelivery  of  the  goods  comprised 
therein,  respectively,  according  to  the 
tenor  and  eflFect  of  the   said    bills   of 


lading;  and  the  defendants  say  that 
thereupon  they  did  credit  and  thereby 
pay  to  the  said  Commercial  Bank  the 
full  amount  of  the  said  bills  of  ex- 
change, and  the  said  Commercial 
Bank  did  transfer  to  the  defendants 
all  their  rights  and  remedies  as  afore- 
said, and  indorsed  the  said  bills  of 
exchange  and  bills  of  lading  to  the 
defendants.  And  the  defendants  fur- 
ther say  that  subsequently  they,  as 
holders  for  value  of  the  said  bills  of 
exchange,  sued  the  said  H.  F.  Arm- 
strong, as  drawer  of  the  said  bills  of 
exchange,  upon  the  said  bills  of  ex- 
change in  the  second,  third,  fourth,, 
and  fifth  counts  respectively  men- 
tioned, and  recovered  judgment  upon 
the  same  against  him  in  this  honorable- 
court;  and  thereupon  the  said  H.  F. 
Armstrong  sued  the  said  Commercial 
Bank  for  the  amount  paid  by  him  un- 
der the  said  judgment.  And  the  de- 
fendants say  that  the  amount  paid  by 
the  said  Commercial  Bank  to  the  said 
H.  F.  Armstrong,  in  settlement  of  the 
said  action  and  the  costs  thereof,  are 
the  costs,  expenses,  and  damages  re- 
ferred to  in  the  said  counts  respec- 
tively, and  that  such  costs,  expenses, 
and  damages  arose  in  respect  of  the 
said  bills  of  exchange  so  transferred 
and  indorsed  to  the  said  defendants  as 
aforesaid,  and  the  full  amount  of 
which  was  duly  paid  to  the  said  Com- 
mercial Bank  by  the  defendants  in 
pursuance  of  the  said  agreement,  and 
not  otherwise,  etc."  On  demurrer  this 
plea  was  held  bad  for  the  reason  that 
it  could  not  be  assumed  that  an 
agreement,  the  defendants'  version  of 
which  was  set  out  in  the  plea,  had 
been  accepted  in  accord  and  sa  ti  sf  action . 
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1 8 — ,  at ,  it  was  agreed  by  and  between  the  said  plaintiff  and 

defendant  that  the  said  four  first  promises  and  undertakings  in  the 
said  declaration  mentioned,  and  the  performance  thereof,  should  be 
from  thenceforth  waived  by  and  between  them  the  said  plaintiff  and 
defendant,  and  that  the  said  defendant  should  be  at  liberty  to  pull 
down  the  said  wall  so  by  him  pulled  down  as  aforesaid,  and  that  in 
consideration  thereof  the  said  defendant  should  then  and  there  give 
and  pay  to  the  said  plaintiff  a  certain  large  suin  of  money,  to  wit, 
the  sum  oi  jive  pounds^x^c  shillings  of  lawful  money  of  Great  Brit- 
ain; and  the  said  defendant  in  fact  further  saith  that  the  said  agree- 
ment being  so  made  between  him  the  said  defendant  and  the  said 
plaintiff,  the  said  plaintiff  did  in  pursuance  thereof,  then  and  there,  to 

wit,  on  the day  of ,  i8 — ,  at ,  and  before  the  said 

wall  was  so  pulled  down  by  him  the  said  defendant  as  aforesaid, 
waive  and  discharge  him  the  said  defendant  of  and  from  the  said 
four  first  promises  and  undertakings  in  the  said  declaration  men- 
tioned, and  from  the  performance  thereof,  and  did  also  then  and 
there  give  liberty,  and  leave,  and  license  to  the  said  defendant  to 
pull  down  the  said  wall,  and  he  the  said  defendant  did  in  considera- 
tion thereof,  and  in  pursuance  of  the  said  agreement,  then  and  there 
give  and  pay  to  the  said  plaintiff  such  sum  of  money  as  aforesaid, 
that  is  to  say,  the  said  sum  of  jive  pounds  jive  shillings  of  lawful 
money  of  Great  Britain^  so  agreed  to  be  paid  and  given  by  him  as 
aforesaid  ;  which  said  sum  oi  jive  pounds^t;e  shillings  the  said  plain- 
tiff then  and  there  took,  accepted,  and  received  of  and  from  him  the 
said  defendant  as  a  consideration  for  such  liberty  to  pull  down  the 
said  wall  as  aforesaid,  and  as  and  by  way  of  satisfaction  or  equiva- 
lent for  the  damage  to  be  thereby  done  to  or  sustained  by  him  the 
said  plaintiff;  and  this  {^conclusion  as  in  Form  No.  318). 

And  for  further  plea,  as  to  the  four  first  promises  and  undertak- 
ings in  the  said  declaration  mentioned,  and  above  supposed  to  have 
been  made  by  the  said  defendant,  he  the  said  defendant,  by  like  leave 
{continuing-  as  in  preceding-  between  *  *),  because  he  saith  that  the 
said  several  supposed  walls  in  the  said  four  first  counts  of  the  said 
declaration  mentioned  were  and  are  one  and  the  same  wall,  and  not 
divers  or  different  walls,  and  that  he  the  said  defendant,  after  the 

making  of  the  said  four  first  promises  mentioned,  to  wit,  on 

day  of ,  1 8 — ,  gave  and  paid  to  the  said  plaintiff  a  certain  large 

sum  of  money,  to  wit,  the  sum  of  five  pounds  jive  shillings  of  law- 
ful money  of  Great  Britain,  in  satisfaction  and  discharge  of  the 
said  four  first  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  of  all  damages  to  be  sustained  by  the  said  plaintiff 
by  reason  or  in  consequence  of  pulling  down  the  aforesaid  wall; 
which  said  sum  oi  five  pounds  ^t^^  shillings  he  the  said  plaintiff 
then  and  there  took,  accepted,  and  received  of  and  from  the 
said  defendant,  in  satisfaction  and  discharge  of  the  said  four  first 
promises  and  undertakings  in  the  said  declaration  mentioned,  and 
of  all  damages  to  be  sustained  by  the  said  plaintiff  by  reason  or  in 
consequence  of  pulling  down  the  aforesaid  wall;  and  this  {conclud- 
ing as  in  preceding  count,  supra). 
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PLEA  TO  DECLARATION  IN  ASSUMPSIT  AGAINST  ACCEPTOR  OF 
BILL,  WHERE  THE  ACCORD  AND  SATISFACTION  WERE  IN  A 
FOREIGN  COUNTRY  WITH  THE  HOLDER  OF  THE  BILL,  AFTER 
IT    IS    DUE    AND    BEFORE    INDORSEMENT    TO    PLAINTIFF. 

Form  No.  346. 

(Precedent  in  Ralli  f.  Dennistoiin,  6  Exch.  483.) 

(  Venue,  term,  and  title  as  in  Fortn  No.  304. )  (  Omitting  preced- 
ing fleas,  the  thirty -sixth  flea  to  the  fifth  count,  omitting  com- 
mencetnent,  was  as  follo'ws:)  That  before  the  bill  therein  mentioned 
became  due,  according  to  its  tenor,  and  whilst  the  persons  called 
the  Reunionc  Adriatica  continued  the  holders  of  the  second  part, 
and  before  the  indorsement  by  them  to  the  plaintiff,  Shiras,  at 
Trieste,  according  to  the  laws  there  in  force,  assigned  to  them  a 
certain  debt,  and  indorsed  and  delivered  to  them  a  certain  other 
bill  of  exchange ;  and  after  the  bill  was  due,  and  while  the  said 
Reunione  Adriatica  were  holders  thereof,  said  Shir  as  procured 
one  Schaeffcr  to  pay  certain  money  to  them,  and  said  Shiras  as- 
signed a  certain  mortgage  security  to  them,  and  accepted  a  certain 
other  bill  drawn  on  him  by  them,  and  delivered  it  to  them;  and  the 
defendants  say  that  the  assignment  of  the  said  debt,  and  payment 
of  the  said  money,  and  assignment  of  the  said  mortgage,  and  ac- 
ceptance and  delivery  of  the  said  bill,  were  given  at  Trieste,  ac- 
cording to  the  law  there,  in  full  satisfaction  and  discharge  of  the 
bill  in  the  fifth  count  mentioned ;  and  that  the  same  was  accepted 
by  the  said  Reunione  Adriatica  at  Trieste,  according  to  the  law 
there,  w^hilst  they  were  the  holders  of  the  said  bill  after  it  was  due 
and  payable,  and  before  the  said  indorsement  by  them,  in  such  full 
satisfaction  and  discharge  ;  and  that  the  indorsement  to  Luzzatto 
<&  Co.,  and  subsequent  indorsement,  were  made  after  the  bill  was 
due  ;  and  that  the  acceptance  was  an  accommodation  one,  without 
value  or  consideration  from  said  Shiras;  and  that  the  value  and 
amount  of  the  said  debt,  bills,  and  securities  exceeded  the  amount 
of  money  on  the  bill  in  the  fifth  count  mentioned,  and  all  moneys 
at  the  time  of  such  satisfaction  due  thereon  {^conclusion  as  in 
Form  No.  313) . 

PLEA  TO  DECLARATION  IN  ASSUMPSIT  UPON  AN  AWARD. 

Form  No.  347. 

(Precedent  in  Smith  v.  Trowsdale,  22  Eng.  L.  &  Eq.  360.) 

(  Commencement  as  in  Form  No.  296. )  That  after  the  making  and 
breach  of  the  said  award-in  the  nonpayment  of  the  first  instalment 
of  £.2,000,  on  the  day  on  which  it  was  to  be  paid,  but  before  any 
further  instalment  had  become  due,  it  was  mutually  agreed  between 
the  plaintiff  and  defendants  that  the  defendants  should  pay  to  the 
plaintiff,  and  that  the  plaintiff  should  accept  from  the  defendants, 
£.4,500  by  instalments,  all  of  which  were  to  become  payable  before 
the  day  on   which  the  last    instalment  of  the  sum  so  awarded  to 
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the  plaintiff  was  to  become  payable  by  virtue  of  the  said  award, 
namely,  £.1,000.,  part  of  the  said  £.4,500.,  on  the  day  of  making  the 
said  agreement ;  £1,000,  further  part  thereof,  in  February,  iS51; 
£1,250,  further  part  thereof,  on  the  fourteenth  day  of  April,  i851/ 
and  £1,250,  residue  thereof,  on\h.Q  fourteenth  day  of  June,  iS51;  in 
full  satisfaction  and  discharge  of  the  said  sum  so  awarded  to  be  paid 
as  aforesaid,  and  of  the  said  award  thereof,  and  of  all  causes  of 
action  in  respect  thereof,  and  of  the  said  breach  of  the  said  award ; 
and  that  the  plaintiff  accepted  the  said  agreement,  and  the  perform- 
ance thereof  by  the  defendants,  in  full  satisfaction  and  discharge  of 
the  said  sum  so  awarded  to  the  plaintiff  as  aforesaid,  and  of  the  said 
award  thereof,  and  of  all  causes  of  action  in  respect  thereof,  and  of 
the  said  breach  of  the  said  award.  (  Continuing  with  an  averment^ 
that  the  defendants  paid  to  the  plaintiff  the  said  £1,000,  being 
the  first  instalment  of  the  said  sum  of  £^,500,  which  the  plaintiff 
then  accepted  in  satisfaction  and  discharge  of  the  said  first  instal- 
ment; and  the  said  sum  of  £1,000,  further  part  thereof,  in  the  said 
month  of  February,  i851;  and  the  sum  of  £1,250,  further  part 
thereof,  to  wit,  on  the  Hth  of  April,  iS51,  which  the  plaintiff  then 
accepted  in  satisfaction  and  discharge  of  the  said  third  instalment 
of  the  said  sum  of  £4-,500;  and  the  sum  of  £1,250,  residue  thereof, 
on  the  14th  of  June,  i851,  in  full  satisfaction  and  discharge  of  the 
said  sum  so  awarded  as  aforesaid,  and  of  the  said  award,  and  of 
all  causes  of  action  in  respect  thereof,  and  of  the  said  breach  of  the 
said  award,  according  to  and  in  performance  of  the  said  agreement; 
and  that  the  plaintiff  accepted  from  the  defendants  the  said  sum  of 
£4,500,  and  the  payment  thereof  by  the  said  several  instalments  on 
the  said  several  days  and  times  in  that  behalf  aforesaid,  and  on  the 
several  occasions  on  which  the  said  several  instalments  were  so  paid 
to  him  as  aforesaid,  in  pursuance  of  the  said  agreement  (conclusion 
as  in  Form  No.  313)  A 

PLEA  TO  DECLARATION   IN  ASSUMPSIT  FOR  GOODS   SOLD  AND  DELIV- 
ERED,  AND  ON    ACCOUNT  STATED. 2 

Form  No.  348. 

(Precedent  in  Page  v.  Meek,  3  B.  &  S.  259,  113  E.  C.  L.  259.) 

[Commencement  under  Com.  L.  Proc.  Act.)     That  the  whole  of 
claims  of  the  plaintiff  in  the  declaration  mentioned  are  for  and  in 

1.  In  this  case,  the  action  being  Meek,  3  B.  &  S.  259,  113  E.  C.  L.  259. 
brought  not  upon  the  submission.  But  this  was  questioned  by  the  rest 
but   upon   the   award,  the  plea  was  a     of  the  court. 

good  answer  to  the  action  by  way  of  Failure    of   Plaintiff    as    Defendant's 

accord  and  satisfaction,  the  agreement  Agent  to  Collect  Moneys  and  Pay  Him- 

being   for  the  payment  of   a  smaller  self. — In  Gifford  v.  Whittaker,  6  Ad. 

sum    at    an    earlier    day.     Smith    v.  &   El.   N.  S.   249,  51   E.   C.   L.  249,  a 

Trowsdale,      22     Eng.      L.      &     Eq.  plea  to  a  declaration  for  money  paid, 

360.  money  lent  on  interest  and  on  an  ac- 

2.  Cockburn,  C.  J.,  was  of  the  opin-  count,  stated,  in  effect:  That,  before 
ion  that  this  plea  was  good  as  a  plea  the  commencement  of  this  suit,  to  wit, 
of   accord  and   satisfaction.     Page  v.  on,  etc.,  defendant   gave   to   plaintiff, 
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respect  of  the  sum  of  £721  17s.  6d.,  being  the  price  of  500  bags  of 
rice,  which,  by  a  certain  contract  entered  into  between  the  plaintifiF 
and  defendant,  the  plaintiff  agreed  to  sell  to  the  defendant,  and  to 
deliver  on  board  a  certain  vessel  called  the  Providencia,  and  to 
be  equal  to  a  certain  sample ;  and  the  defendant  says  that,  after  the 
sale  and  delivery  of  the  said  rice,  a  question  or  difference  arose  be- 
tween the  plaintiff  and  the  defendant  whether  the  said  rice  was  or 
was  not  equal  or  inferior  to  the  said  sample,  the  defendant  al- 
leging and  the  plaintiff  denying  that  the  same  was  inferior  to  the 
said  sample;  and  then,  in  consideration  that  the  defendant  would 
at  once  pay  to  the  plaintiff,  to  wit,  the  sum  of  £681  17s.  6d.,  being 
the  whole  of  the  price  of  the  said  rice  and  of  the  plaintiff's  claim  in 
this  action,  except  £40  which  was  claimed  by  the  defendant  as  a 
deduction  from  the  said  price  in  consequence  of  the  said  alleged 
inferiority  in  quality,  the  plaintiff  agreed  that  the  said  sum  of  £40, 
being  the  residue  of  the  said  price,  instead  of  being  paid  over 
directly  to  the  plaintiff,  should  be  deposited  in  the  hands  of  certain 
persons,  to  wit,  certain  persons  carrying  on  business   in  London, 


and  plaintiff  then  received  from  de- 
fendant, authority  to  receive  for,  and 
as  the  agent  of,  defendant  certain 
moneys  to  a  large  amount,  to  wit,  to 
an  amount  exceeding  the  moneys  in 
the  declaration  mentioned  then  due 
to  defendant,  and  out  of  those  moneys 
to  pay  himself,  the  plaintiff,  money, 
to  wit,  to  the  amount  of  the  moneys  in 
the  declaration  mentioned,  in  full  sat- 
isfaction and  discharge  of  the  prom- 
ises in  the  declaration  mentioned,  and 
of  all  damages  that  might  be  by  the 
plaintiff  sustained  by  reason  of  the 
nonperformance  thereof;  and  defend- 
ant then,  at  the  time  of  giving  the 
said  authority,  did  at  plaintiff's  re- 
quest intrust  plaintiff  with  the  sole 
collection  of  and  endeavoring  to  col- 
lect the  said  moneys,  upon  the  terms 
then  assented  to  both  by  the  plaintiff 
and  defendant,  that  plaintiff  should 
use  reasonable  care,  diligence,  and 
skill  in  endeavoring  to  collect  and  re- 
ceive the  said  moneys,  and  that  de- 
fendant should  not  collect  or  receive, 
or  endeavor  to  collect  or  receive,  the 
said  moneys  otherwise  than  by  the 
agency  of  the  plaintiff  so  created  and 
authorized  as  aforesaid ;  that  after- 
wards, and  before  the  commencement 
of  this  suit,  to  wit,  on,  etc.,  plaintiff 
had  the  option  of  receiving,  and  then 
might  and  ought  to  have  received,  the 
said  moneys  to  a  large  amount,  to  wit, 
to  an  amount  exceeding  the  moneys 
in  the  declaration  mentioned,  in  pur- 
suance of  the  said  authority  and  trust, 


and  had  then  also  the  option  of  pay- 
ing himself,  the  plaintiff,  out  of  the 
said  moneys  which  he  might  so  have 
received,  the  amount  of  the  moneys  in 
the  declaration  mentioned,  in  such 
satisfaction  and  discharge  as  afore- 
said. Averment — that  plaintiff  did  not 
nor  would  use  reasonable  care,  dili- 
gence, and  skill  in  endeavoring  to 
collect  and  receive  the  said  moneys  or 
any  part  thereof,  when  he  might  so 
have  received  the  same  as  aforesaid, 
and  had  the  option  of  so  receiving  the 
same,  but,  on  the  contrary  thereof, 
then,  while  the  said  authority  and 
trust  were  in  full  force,  and  not  in  any 
way  renounced  by  plaintiff,  and  after 
the  making  of  the  promises  in  the  dec- 
laration mentioned,  so  carelessly,  neg- 
ligently, and  unskilfully  conducted 
himself  in  endeavoring  to  collect  and 
receive  the  said  moneys,  that  by 
reason  thereof  plaintiff  did  not  receive 
the  said  moneys  nor  any  part  thereof, 
and  thereby,  and  without  any  act  or 
default  of  defendant,  and  without  the 
privity  or  consent  of  the  defendant, 
then,  before  the  commencement  of 
this  suit,  to  wit,  on,  etc.,  the  chance  of 
the  said  moneys  or  any  part  thereof 
ever  being  received  by  or  on  behalf  of 
defendant  became  and  was  wholly 
desperate,  and  the  said  moneys  were 
thereby  then,  and  still  are,  wholly 
lost  to  the  defendant.  Concluding  with 
a  verification.  On  general  demurrer 
this  plea  was  held  to  be  bad  as  a  plea 
of  accord  and  satisfaction. 
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under  the  style  and  firm  of  Messrs.  Blaikie  <&  Co.,  to  be  held  by 
them  in  trust  for  the  plaintiff  and  defendant  until  the  said  differ- 
ence as  to  the  quality  was  adjusted  between  the  said  parties;  and 
the  defendant  says  that  he  performed  the  said  agreement  on  his 
part  in  every  respect,  and  paid  to  the  plaintiff  the  said  sum  of 
£681  17s.  6d.  as  agreed,  and  the  said  sum  of  £40  was  then  depos- 
ited as  agreed  with  the  said  persons,  and  the  same  still  remains  in 
the  hands  of  the  said  persons  awaiting  the  adjustment  of  the  said 
difference,  which  is  still  pending;  and  the  defendant  has  always 
been  and  still  is  ready  and  willing  to  do  and  concur  in  all  acts  and 
matters  necessary  to  bring  the  said  difference  to  an  adjustment, 
according  to  the  said  agreement  [conclusion  under  Com.  L.  Pr.  Act). 

{b)   In  Debt. 

PLEA  IN  BAR  TO  DECLARATION  ON  AN  ACCOUNT  STATED. 

Form  No.  349. 

(Precedent  in  Ljth  t>.  Ault.,  11  Eng.  L.  &  Eq.  580.; 

[  (  Caption  and  com?nencement  not  in  the  precedent,  but  -juould  be 
siniilar  to  that  found  in  Form  No.  296. ^^  That  the  said  account 
stated  in  the  said  second  count  in  the  declaration  mentioned  was 
stated  of  and  concerning  the  said  debts  in  the  said  first  count  of  the 
declaration  mentioned,  and  not  otherwise,  and  not  for  or  concern- 
ing any  other  debt  or  sum  of  money;  and  that  the  said  debt  in  the 
said  first  count  of  the  declaration  mentioned  is  and  are  the  same 
with  the  said  debt  in  the  second  count  mentioned,  which  said  debt 
was  incurred  by  the  defendants  to  the  plaintiff  for  goods  sold  and 
delivered,  and  not  otherwise  ;  and  the  said  defendant  Henry  Ault 
further  saith  that,  at  the  time  the  said  last  mentioned  debt  was  in- 
curred by  the  defendants  to  the  plaintiff,  the  said  defendants 
Henry  Ault  and  Samuel  Wood  carried  on  business  as  partners 
together;  and  the  said  goods  in  the  first  count  mentioned  were  pur- 
chased from  the  plaintiff  by  the  defendants  as  such  partners  as 
aforesaid,  to  wit,  for  the  purposes  of  their  said  business,  and  not 
otherwise  ;  and  the  said  debt  was  incurred  by  the  defendants  as 
such  partners  as  aforesaid,  but  not  otherwise;  that  after  the  said 
debt  was  so  incurred  as  aforesaid,  and  before  the  commencement  of 
this  suit,  to  wit,  etc.,  the  said  defendant  Henry  Ault  was  about 
to  retire  from  the  said  partnership,  and  the  said  partnership  busi- 
ness was  thereafter  intended  to  be  carried  on  by  the  said  defendant 
Samuel  Wood  alone;  of  all  which  the  plaintiff  then,  to  wit,  etc.. 
had  notice;  and  thereupon,  by  a  certain  agreement  then  made  by 
and  between  the  plaintiff  and  the  defendants,  it  was  agreed 
that  the  plaintiff  should  then  and  there  be  paid  the  sum  of  £12  in 
part  payment  of  her  said  debt,  for  goods  sold  and  delivered  to  the 
said  partnership,  and  in  satisfaction  and  discharge  of  the  sum  of  £12, 
part  thereof,  and  that  the  plaintiff  should  relinquish  and  abandon  her 
claim  against  the  defendant  Henry  Ault  for  the  residue  of  the  said 
debt,  and   that   the   said   defendant    Samuel    Wood  should   become 
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solely  and  separately  liable  to  pay  her  the  plaintiff  the  said  residue 
of  her  said  debt,  and  that  the  plaintiff  should  and  would  accept  and 
take  him  the  said  defendant  Samuel  Wood,  alone,  as  the  debtor  of 
her  the  plaintiff  for  the  said  residue  of  the  said  debt,  instead  of 
the  said  defendants  jointly,  and  should  have  no  further  claim  against 
the  said  defendant  Henry  Ault  in  respect  of  the  said  residue  of  the 
said  debt ;  and  accordingly,  thereupon,  and  before  the  commence- 
ment of  this  suit,  to  wit,  etc.,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  premises,  the  said  plaintiff  was  paid,  to 
wit,  by  the  defendants,  and  did  accept  and  receive,  to  wit,  from 
them,  the  said  sum  of  £12,  in  part  payment  of  the  said  debt,  and  in 
full  satisfaction  and  discharge  of  the  said  sum  of  £12,  part  thereof, 
and  the  said  defendant  Samuel  Wood  promised  and  undertook  to 
and  with  the  plaintiff  to  pay  her  on  request  the  said  residue  of  the 
said  debt,  and  to  become  solely  and  separately  liable  therefor,  and 
the  plaintiff  did  accept  and  take  him  the  said  defendant  Samuel 
Wood,  alone,  as  the  debtor  of  her  the  plaintiff  for  the  said  residue 
of  the  said  debt,  and  did  wholly  relinquish  and  abandon  her  said 
claim  against  the  said  defendant  Henry  Ault  for  the  said  residue, 
which  said  debt  is  the  same  debt  as  that  in  the  said  declaration 
mentioned   (^concluding  with  a  verification  as  in  Form  No.  SIS). 

PLEA  IN  BAR  TO  DECLARATION  IN  DEBT  FOR  WORK  AND  LABOR 
PERFORMED  AS  A  SOLICITOR,  FOR  MONEY  LENT,  MONEY  PAID, 
AND  MONEY  FOUND  DUE  ON  ACCOUNT  STATED. 

Form  No.  350. 

(Precedent  in  Cooper  v.  Parker,  15  C.  B.  822,  80  E.  C.  L.  822.) 

(  Venue,  term,  and  title  under  the  Com.  L.  Proc.  Act.)  (  There 
la  ere  four  other  pleas.) 

Fifth.  (  Commencing  as  in  Form  No.  296)  ;  that  after  the  accruing 
of  the  supposed  causes  of  action  in  the  declaration  mentioned,  and 
whilst  the  same  were  subsisting,  and  before  the  commencement  of  this 
suit,  the  plaintiff  levied  his  plaint  against  the  defendant  in  the  county 
court  of  Cheshire  holden  at  Congleton,  then  having  jurisdiction  in 
that  behalf,  to  recover  the  sum  of  £50  then  claimed  by  the  plaintiff 
to  be  due  from  the  defendant  to  the  plaintiff,  to  wit,  for  money  lent 
and  money  paid  by  the  plaintiff  for  the  use  of  the  defendant 
at  his  request,  and  for  interest  thereon  from  the  IJf^th  of  ]\fay, 
1846,  and  also  to  recover  the  same  on  an  account  stated;  and  the 
defendant  then  defended  himself  against  the  said  plaint,  and  being 
then,  and  at  the  time  of  the  accruing  of  the  said  supposed  causes  of 
action  for  which  the  said  plaint  was  levied  as  aforesaid,  an  infant 
under  the  age  of  twenty-one  years,  gave  due  notice  in  the  said  suit 
in  the  said  county  court  that  he  should  defend  himself  against  the 
said  plaint  on  the  ground  of  infancy ;  and  thereupon,  and  before 
any  trial  had  of  the  said  suit  in  the  said  county  court,  and  before 
the  commencement  of  this  suit,  it  was  agreed  by  and  between  the 
plaintiff  and  the  defendant  that  the  defendant  should  pay  to  the 
plaintiff  the  sum  of  £S0,  and  that  the  defendant  should  pay  the  costs 
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of  the  plaintiff  by  Iiim  incurred  in  the  said  plaint,  and  the  defendant 
should  make  such  last  mentioned  payments  respectively,  and  the 
plaintiff  should  accept  and  receive  the  said  sum  of  £,30  and  the  per- 
formance by  the  defendant  of  the  agreement  in  this  plea  mentioned, 
respectively,  in  full  satisfaction  and  discharge,  as  well  of  the 
supposed  causes  of  action  for  which  the  said  plaint  was  so  levied  as 
aforesaid,  as  of  all  causes  of  action  w^hatsoever  which  the  plaintiff 
then  had  against  the  defendant;  that  afterwards,  and  before  this 
suit,  in  pursuance  and  performance  of  the  said  agreement  in  this 
plea  mentioned,  he  the  defendant  then  paid  to  the  plaintiff  the  said 
sum  of  J£50,  and  then  paid  the  costs  of  the  plaintiff  by  him  incurred 
in  the  said  plaint,  and  the  plaintiff  then  accepted  and  received  from 
the  defendant  the  said  sum  of  £,30  and  the  performance  by  the  de- 
fendant of  the  agreement  in  this  plea  mentioned,  respectively,  in 
full  satisfaction  and  discharge,  as  well  of  the  supposed  causes  of 
action  for  which  the  said  plaint  was  levied  as  aforesaid,  as  of  all 
causes  of  action  whatsoever  which  the  plaintiff  then  had  against 
the  defendant  {^conclusion  tender  Com.  Law  Proc.  Act)  A 

(2)  In  Common-law  States. 

Form  No.  351. 

(  Cotnmencement  as  in  Form  No.  298) .  That  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  Jirsi  day  of  yunc,  18 — ,  he  the  said 
Richard  Roe,  said  defendant,  paid  2  unto  him  the  said  yohn  Doe,  said 

1.  The  exchequer  chamber  held  other  acts  and  expenditures  specified, 
that  this  was  a  good  plea  of  accord  in  full  satisfaction  of  the  judgment,  to 
and  satisfaction,  assuming  that  the  revive  which  this  proceeding  is  now 
claim  was  for  a  liquidated  demand,  instituted,  and  also  in  satisfaction  of 
Cooper  t'.  Parker,  150.8.822,80  E.  the  costs  connected  therewith;  that 
C.  L.  822.  aftervvards  said  journey  was  made  at 

2.  Allegation  of  Actual  Pasrment. — A  defendant's  expense,  in  accordance 
plea  of  accord  and  satisfaction  to  an  with  the  terms  of  the  contract,  and 
action  on  assumpsit,  that  plaintiff  had  that  defendant  "was  then  and  there 
agreed  to  accept  a  depreciated  cur-  willing  and  ready,  and  ever  since  hath 
rency  in  satisfaction  of  a  claim  sued  been,  and  now  is,  ready  and  willing,  to 
upon,  without  averring  actual  pay-  convey  to  the  said  plaintiff  by  deed  of 
ment,  is  bad  on  demurrer.  Guion  f.  quitclaim  the  said  property  right,  or 
Doherty,  43  Miss.  538.  to  pay  him  $100,"  as  he  the  said  plain- 
Plea  to  Scire  Facias  to  Revive  a  Judg-  tiff  should  elect.     It  was  held  that  this 

ment. — In  Tucker  v.  Edwards,  7  Colo,  plea  constituted   a  good   defense,  and 

209,    the  count   of  four   special    pleas  that  the  demurrer  thereto  was  improp- 

was,    substantially,    that    the  plaintiff  erly  sustained. 

agreed  with  defendant  that  if  defend-  Plea  to  an  Action  for  a  Violation  of  a 
ant  would  journey  with  him  from  Contract.  ^ The  plea,  among  other 
Boulder  to  Gilpin  county  and  pay  all  things,  pleaded  specifically  the  foUow- 
the  expenses  of  both  during  the  jour-  ing  facts:  "That  the  contract  inques- 
ney,  and  that,  at  plaintiff's  election,  tion  upon  which  plaintiff  sues  was  for 
either  convey  to  him  by  quitclaim  four  hundred  and  seventy-five  thou- 
deed  a  certain  property  right  which  sand  pounds  of  beef,  at  the  price  of 
defendant  then  had  in  and  to  a  certain  $3.50  per  hundred  on  the  hoof — a  de- 
parcel  of  the  public  domain,  or,  in  duction  of  twenty  per  cent.,  however, 
lieu  of  such  conveyance,  pay  him  $100  to  be  made  from  such  price,  in  pay- 
in  cash,  he  would  receive  such  con-  ing  for  all  cows  delivered ;  that  plain- 
vejance  or  money,   together  with  the  tiff  and  the    defendant    alike    under- 
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plaintiff,  the  sum  of  one  hundred  dollars,  in  full  satisfaction  and  dis- 
charge of  the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned,  and  of  all  the  damages  to  be  sustained  by 
said  plaintiff  in  consequence  thereof,  and  which  said  sum  of  one 
hundred  dollars  the  said  "John  Doe.,  said  plaintiff,  then  and  there  ac- 
cepted and  received  of  and  from  him  the  said  Richard  Roc,  said 
defendant,  in  full  satisfaction  and  discharge  of  the  said  several 
promises  and  undertakings  in  said  declaration  mentioned,  and  of  all 
damages  by  him  the  said  yohn  Doe,  said  plaintiff,  sustained  by  rea- 
son thereof  {^conclusion  as  in  Fortn  No.  SlJf). 

Form  No.  352. 

(Precedent  in  Woods  r\  Harris,  5  Blackf.  (Ind.)  585.) 
State  of  Indiana,  )  In  the  Switzerland  Circuit  Court, 


County  of  Switzerland.  S       Term,  A.  D.  18 — . 

Harris,  plaintiff, 

against 
Thomas  Woods  ^ndi  Edward  Armstrong,  defendants. 

As  to  the  $963.92,  parcel,  etc.,  the  defendants  say  that  said  plain- 
tiff ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
them,  because  they  say  that  after  the  making  of  the  note,  and  before 
the  assignment.  Pollock  was  indebted  to  the  defendants  in  the  sum  of 
$963.92,  as  follows,  viz. :  First,  the  sum  of  $65.43,  for  work  and 
labor  performed  by  said  Woods  for  the  said  Pollock  and  at  his  re- 
quest. Second,  the  sum  of  $20,  for  money  laid  out  and  expended 
by  the  said  Woods  for  said  Pollock  and  at  his  request.  Third,  the 
sum  of  $30.50,  for  money  paid  by  said  Woods  to  one  Crawls  for 
said  Pollock  and  at  said  Pollock'' s  request.  Fourth,  the  sum  of 
$58,  due  to  said  Armstrong-  from  said  Pollock  by  the  following  due 
bill,  viz. :  "  Due  Edward  Artnstrong,  $^5,  which  I  promise  to  pay 
by  the  1st  oi  March  next;  and  $i5  likewise,  November  30,  i839. 
(Signed)  yames  T.  Pollock.''''  Fifth,  the  sum  of  $550,  for  a 
promissory  note  executed  by  Pollock,  and  one  Murray  his  surety,  to 
Satnuel  and  yohn  Woods,  which  note  is  as  follows:  '■'■$550.  Onor- 
before  the  Jst  oi  March  next,  for  value  received,  we  jointly  promise 
to  pay  to  Samuel  and  yohn  Woods,  administrators  of  the  estate  of 
yames  Woods,  deceased,  or  their  order,  $550,  with  interest  from  the 
7th  oi  May,  i838,  till  paid,  October  30,  \S39.  {Signed)  yames 
T.  Pollock,  y.  Murray'''' — which  note  the  defendants,  at  Pollock'' s 
request,  purchased  of  the  payees  for  $550,  and  the  latter  assigned  it 

stood  such  to  be  the  contract;  that  in  pajMng  for  the  cows  was  acci- 
the  cattle  delivered  under  the  contract  dentally  omitted,  and  that  the  omission 
were  accepted  and  paid  for,  in  pur-  was  not  discovered  until  lon^  after 
suance  of  such  understanding;  that  the  contract  was  made."  It  was  held, 
plaintiff  accepted  the  payment  so  treating  the  plea  as  one  of  accord  and 
made,  in  full  satisfaction  and  discharge  satisfaction,  that  the  allegation  as  to 
of  all  claims  under  said  contract;  but  the  mistake  made  in  drafting  the  con- 
that  in  drafting  the  agreement  the  tract  was  a  proper  and  necessary  aver- 
clause  with  reference  to  deducting  ment.  Torrey  v.  U.  S.,  42  Fed.  Rep. 
twenty  per  cent,  of  the  stipulated  price  207. 
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to  the  defendants.  Sixth,  the  sum  of  %250,  for  296  bushels  and  29 
pounds  of  wheat  sold  and  delivered  by  said  Thomas  Woods  to  Pol- 
Jock  aX.  his  request;  for  which  Pollock  gave  his  note  to  the  said  Woods 
as  follows  :  "  Due  Thomas  Woods  for  296  bushels  and  29  pounds  of 
wheat,  for  which  I  promise  to  pay  him  seventy-Jive  cents  a  bushel, 
and  the  rise  of  the  market  till  the  1st  of  March  next.  Nov.  30,  iS39. 
{^Signed)  Jamts  T.  Pollock.''''  And  defendants  aver  that  the  said 
rise  of  market  made  the  wheat  worth  %250,  and  thereby  Pollock  be- 
came and  was  indebted  to  said  Woods  in  %250;  all  -which  make  the  sum 
of  $963.92,  for  which  said  Pollock  became  indebted  to  these  defend- 
ants, in  manner  and  form  as  in  this  plea  mentioned.  The  defendants 
aver  that  all  and  singular  said  indebtedness  of  said  Pollock  to  the 
defendants,  in  manner  and  form  as  in  this  plea  set  forth,  was  made 
and  intended  to  be  made  so  many  payments  upon  the  promissory 
note  declared  on,  and  ^vas  so  much  paid  upon  said  note,  and  was  so 
understood,  expressed,  and  received,  and  accepted  by  said  Pollock 
as  a  payment  of  $963.92  on  said  note,  while  the  said  Pollock  held 
said  note,  and  before  the  assignment.  And  therefore  the  defendants 
aver  that  before  the  assignment  they  paid  said  sum  on  the  note,  in 
manner  and  form  aforesaid,  and  that  Pollock  accepted  the  same  as 
such  payment  on  said  note.      And  this  they  are  ready  to  verify. l 

y.   C.  Eggleston. 

Attorney  for  Defendants. 

(3)  Payment  to  Plaintiff's  Creditor. 

Form  No.  353. 

(Precedent  in  3  Wentw.  PI.  136.) 

[(  Venue  and  term  as  in  Form  No.  295.) 

Read  ) 

ats.  > 
Tindall.  \ 


1,  [First plea -was  nonassumpsit.)  ]2 

2.  And  for  further  plea  the  said  defendant,  by  leave  [of  court  here 
for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  saith  that  the  said  plaintiff 

the  said Tindall  ought  not  to  have  or  maintain  his  aforesaid 

action  against  him  the  said  defendant]  ,2  because  he  saith  that  long 
before  the  making  of  the  several  promises  and  undertakings  in  the 
said  declaration  mentioned,  the  said  plaintiff  was  retained  and  em- 
ployed in  the  way  of  his  art  or  business  of  a  builder  by  said  defend- 
ant, to  erect  and  build  certain  erections,  edifices,  and  buildings  of  and 
for  the  said  defendant,  to  wit,  at  Westminster  ii.iore?,ii\d',  and  being 
so  retained  and  employed  as  aforesaid,  he  the  said  plaintiff  after- 
Avards,  and  before  the  making  the  several  promises  and  undertakings 

1.  This  plea  was  held  insufficient  as     Blackf.  (Ind.)  585. 
a  plea  of  set-oflF  under  the  statute,  but        2.  The  words  in  [     ]  do  not  appear 
substantially  good  as  a  plea  of  accord     in  the  precedent,  being  added  merely 
and  satisfaction.      Woods  v.  Harris,  5     to  make  the  form  complete. 
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in  the  said  declaration  mentioned,  and  long  before  the  suing  forth, 
etc.,  against  the  said  defendant,  appointed,  commissioned,  and  de- 
puted one  James  Pingney^  who  was  then,  and  yet  is.  a  builder,  to 
superintend,  direct,  do,  and  perform,  as  well  the  said  business  of  the 
said  defendant,  as  divers  other  affairs  and  business  for  him  the  said 
plaintiff,  to  wit,  at  Westminster  aforesaid ;  and  the  said  defendant 
further  saith  that  the  said  yatnes  Pingney  being  so  appointed,  [com- 
missioned, and  deputed  to  superintend,  direct,  do,  and  perform,  as 
well  the  said  business  of  the  said  defendant,  as  divers  other  affairs  and 
businesses  for  him  the  said  plaintiff,  to  wit,  at  Westminster\  afore- 
said, in  manner  and  for  the  purposes  aforesaid,  he  the  said  James 
Pingney  did  accordingly  afterwards,  and  before  the  making  of  the 
agreement  hereafter  mentioned,  and  also  before  the  suing  forth, 
etc.,  superintend  and  erect  the  erecting  and  building,  and  erections 
and  buildings,  and  the  repairing  and  amending  the  said  other 
edifices  and  buildings  of  the  said  defendant,  of  and  for  him  the  said 
plaintiff,  to  wit,  at  [  Westminster^  aforesaid ;  and  thereupon  after- 
wards, and  after  the  making  of  the  said  several  promises  and  un- 
dertakings in  the  said  declaration  mentioned,  and  before  the  suing 
forth,  etc.,  to  wit,  on  the^rst  day  of  January,  A.  D.  i776,  at  West- 
minster  aforesaid,  a  certain  discourse  was  had  and  moved  by  and 
between  the  said  plaintiff  and  the  said  defendant  of  and  concerning 
the  premises,  and  also  of  and  concerning  the  means  by  which  the 
said  plaintiff  should  be  satisfied  by  the  said  defendant  for  his  labor, 
care,  diligence,  and  expenses  in  and  about  the  said  premises;  and 
upon  that  discourse  it  was  then  and  there,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  [  Westminster^  aforesaid,  agreed  by  and  be- 
tween the  said  plaintiff  and  the  said  defendant  that  the  said 
defendant  should  pay  or  cause  to  be  paid  to  the  said  James  Ping- 
ney the  sum  of  Jive  hundred  pounds  of  lawful  [money  of  Great 
Britain'\,  as  and  for  a  payment  for  and  in  behalf,  and  of  and 
from  him  the  said  plaintiff  to  the  said  James  Pingney,  for  money 
due  and  owing  from  the  said  plaintiff  to  the  said  James  Pingney, 
and  that  on  payment  thereof  he  the  said  defendant  should  be  wholly 
released,  exonerated,  and  discharged  of  and  from  the  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned,  and 
also  of  and  from  all  damages  and  sums  of  money  thereupon  due, 
owing,  and  accrued;  and  the  said  defendant  further  saith  that  he, 
confiding  in  the  said  agreement  so  made  [by  and]  between  [the  said 
parties] ,  him  the  said  plaintiff  and  [him]  the  said  defendant,  in  man- 
ner as  aforesaid,  did  afterwards,  to  wit,  on  the  third  day  oi  February, 
in  the  year  last  aforesaid,  at  [  Westminster'\  aforesaid,  in  pursuance 
of  the  said  agreement,  and  by  and  with  the  knowledge,  privity, 
and  consent  of  the  said  plaintiff,  pay  unto  the  said  James  Pingney 
the  said  sum  of  Jive  hundred  pounds  in  the  said  agreement  men- 
tioned, and  which  said  sum  of  Jive  hundred  pounds  he  the  said 
James  Pingney  then  and  there  took,  accepted,  and  received  of  and 
from  him  the  said  defendant,  as  and  for  payment  for  and  on  behalf 
and  of  and  from  the  said  plaintiff  to  him  the  said  James  Pingney, 
to  wit,  at   Westminster  aforesaid;  by  reason  whereof,  and  accord- 
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ing  to  the  tenor  and  effect  and  by  virtue  of  the  said  agreement,  he 
the  said  defendant  became,  and  then  and  there  was,  wholly  released, 
exonerated,  and  discharged  of  and  from  the  said  several  promises 
and  undertakings  in  the  said  declaration  mentioned,  and  also  of  and 
from  all  damages  or  sums  of  money  thereupon  due,  owing,  or 
accrued,  to  wit,  at  Westminster  aforesaid  {^conclusion  as  in  Form 
No.  312). 

d.  Delivery  and  Acceptance  of  a  Deed  op  Indenture  in  Writing,  i 
Form  No.  354. 
(Precedent  in  Baldwin  v.  Massillon  Bank,  i  Ohio  St.  143.) 

\ Norman  C.  Baldwin.  Frederick  Bald- ^   t      ^u       >-  nr 

•  J  r;r       r>     rr      ^z.  M^"    thc     Common     Fleas 

win.  and  Van  K.  Humfhrey  I   >-,       ^    c  c  -^/^ 

^      -^  >  Court  or  o«;w/wz/ County, 

The  Bank  of  Massillon.  J  ^  '         "• 

1.  [First  plea:  Non  est  factum.) 

2.  Second  plea:  And  the  %2i\dL.  Norman  C.  Baldwin,  Frederick 
Baldwin,  and  Van  R.  Humphrey,  defendants  in  this  cause,  by 
M.  Birchard  their  attorney,  come  and  defend  the  wrong  and  injury, 
when,  etc.,  and  say  that  the  said  plaintiff,  the  Bank  of  Massillon, 
ought  not  to  have  or  maintain  its  aforesaid  action  thereof  against 
them,  because  they  say  that  after  the  making  of  the  said  several 
promises  and  undertakings  in  said  declaration  mentioned,  and  before 
the  commencement  of  this  suit,  to  wit]  ,2  on  the  1st  of  fanu- 
ary,  \%JfS,  Frederick  Baldwin,  one  of  the  defendants,  delivered  to 
the  Bank  of  Massillon  a  certain  deed  of  conveyance  containing  the 
usual  and  full  covenant  of  warranty  and  seisin,  executed  by  him- 
self and  wife,  therein  and  thereby  conveying  to  the  bank  certain 
real  estate  in  fee  simple,  to  vf'\t,  five  city  lots  in  Ohio  City,  4i  acres 
of  land  in  tract  82,  township  3,  at  the  rapids  of  the  Miami,  of  Lake 
Erie;  the  southeast  quarter  of  section  22,  township  6,  north,  range 

1.  Must  Allege  Acceptance  of  Deed  in  where  the  transaction  occurred,  he 
Satisfaction. — A  plea  which  alleges  had  twelve  months  in  which  to  re- 
that  the  defendant  executed  to  the  deem,  before  that  time  expired  the 
plaintiff  a  deed  of  certain  property  plaintiff,  in  consideration  that  defend- 
which  was  to  be  absolute  in  case  the  ant  should  waive  and  release  the  plain- 
note  sued  on  was  not  paid  by  a  tiff  his  right  of  redemption,  agreed 
certain  date,  without  alleging  that  to  release  and  discharge  defendant 
the  deed  was  accepted  in  satisfac-  from  the  payment  of  this  note,  aver- 
tion,  is  bad.  Shaw  v.  Burton,  5  Mo.  ring  that  he  did,  in  pursuance  of  this 
478.  agreement,  waive  the  lease  and  quit- 
Plea  to  Declaration  in  Debt  upon  a  Writ-  claim  to  the  plaintiff  of  his  right  to 
ing  Obligatory. — A  plea  set  forth  in  redeem  the  premises  from  the  sale, 
substance  as  follows :  That  after  mak-  which  the  plaintiff  accepted  in  full 
ing  the  note,  and  before  the  commence-  satisfaction  and  discharge  of  the  note, 
ment  of  this  suit,  the  defendant  being  This  plea  was  sustained,  the  court 
the  owner  of  the  equity  of  redemp-  holding  that  it  was  not  necessary  that 
tion  in  certain  mill  property  which  the  plea  should  allege  that  the  release 
had  been  sold  by  the  sheriff  on  execu-  and  quitclaim  were  under  seal.  Bailey 
tion  to  plaintiff  as  the  purchaser,  and  v .  Cowles,  86  111.  333. 
■which   by  the  laws  of  Pennsylvania,         2.  Words  in  []  not  found  in  precedent. 
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11,  in  Wood zo\xvlX.j ,  and  an  undivided  half  of  the  north  half  of  the 
southwest  quarter  of  section  ^7,  in  township,  range,  and  county 
last  named,  in  full  satisfaction  and  discharge  of  the  amount  due  on 
said  bond;  which  said  deed,  and  the  premises  therein  mentioned 
and  described,  the  bank  then  and  there  accepted  and  received,  in 
full  satisfaction  and  discharge  {^continuing  and  concluding  as  in 
Form  No.  324). 

PLEA    TO    DECLARATION    IN    ASSUMPSIT    ON    NOTE. 

Form  No.  355. 

(Precedent  in  Deut  v.  Coleman,  10  Smed.  &  M.  (Miss.)  84.) 

[Stato  of  Mississippi,  )  j^  ^j^^    ^.^^^.^  ^^^^^^ 

County  or   L/aioorne.  ) 

yohn  B.   Coleman,  Asa  P .  Jones,  and  Levi  C.  Harris 

ats. 
George  R.  Deut,  President  of  the  Board  of  Trustees  of 

school    lands  of   township   10,   range   i,  east,   in    the 

county  of  Jefferson,  state  of  Mississippi. 

{^After  several  other  pleas  defendants  pleaded  as  follows  i)\  1  And 
for  a  further  plea  in  this  behalf  as  to  the  said  first  count  of  the  said 
declaration,  the  said  defendants,  by  leave  of  the  court  for  this  pur- 
pose first  had  and  obtained,  according  to  the  form  of  the 'statute  in 
such  case  made  and  provided,  come  and  defend  the  wrong  and  in- 
jury, when,  etc., 2  and  say  that  the  said  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof  against  them,  because  they 
say  that  after  the  making  of  the  promissory  note  in  the  said  first 
count  mentioned,  and  before  the  day  of  payment  in  the  said  note 
specified,  to  wit,  on  the  tenth  day  of  March,  A.  D.  iS^-?,  at  the 
county  aforesaid,  the  said  defendant  Colejnan  bargained,  sold,  and 
conveyed  to  the  said  plaintiff  a  certain  tract  of  land  situate  in  the 
county  of  Jefferson  aforesaid,  in  full  satisfaction  and  discharge  of 
the  said  promissory  note  in  said  first  count  specified,  which  the 
said  plaintiff  then  and  there  accepted  and  received,  in  full  payment 
and  satisfaction  of  the  said  promissory  note  in  said  first  count  men- 
tioned {conclusion  as  in  Form  No.  318). 

PLEA  TO    DECLARATION    IN  DEBT,   FOR    MONEY   HAD  AND  RECEIVED, 
FOR    INTEREST,   AND   ON  ACCOUNT  STATED. 

Form  No.  356. 
(Precedent  in  Turner  v.  Browne,  3  C.  B.  157,  54  E.  C.  L.  157.) 

{^Commencement  as  in  Form  No.  296).  That  after  the  accruing 
of  the  said  several  debts  and  causes  of  action  in  the  declaration  men- 
tioned, and  before  the  commencement  of  the  suit,  to  wit,  on  the 
29th  of  September,  184 1,  he  the  defendant  sealed  with  his  seal  in 
that  behalf,  and  then  as  his  act  and  deed  delivered,  a  certain  inden- 

1.  Words  in  []  not  found  in  precedent.         2.  See  .tk/;-*?,  note  3,  p.  184. 
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ture,  in  writing,  bearing  date,  to  wit,  the  day  and  year  last  afore- 
said ;  and  particularly  between  the  defendant  of  the  first  part,  the 
plaintiff  of  the  second  part,  and  one  Weston  of  the  third  part ; 
{profert  excused),  and  thereby  {after  reciting;  amongst  other 
things,  that  the  defendant  had  contracted  with  the  plaintiff"  for  the 
absolute  sale  to  her  of  one  annuity  or  clear  yearly  sum  of  £308,  to  be 
paid  to  the  plaintiff,  her  executors,  administrators ,  and  assigns, 
during  the  life  of  the  defendant,  in  manner  and  form  as  therein 
was  mentioned)  he  the  defendant  did  give,  grant,  and  confirm 
unto  the  plaintiff,  her  executors,  administrators,  and  assigns,  one 
annuity  or  clear  yearly  sum  of  £308,  to  be  yearly  issuing,  payable, 
had,  received,  and  taken  by  the  plaintiff,  upon  certain  lands  therein 
more  particularly  mentioned,  and  which  said  writing  obligatory  the 
defendant  then  delivered  to  the  plaintiff,  and  the  plaintiff  then 
accepted  and  received  the  same  of  and  from  the  defendant,  in  full 
satisfaction  and  discharge  of  all  the  said  several  debts  and  causes  of 
action  in  the  declaration  mentioned,  and  of  all  damages  by  the  plain- 
tiff sustained  by  reason  of  the  detention  thereof  (conclusion  as  in 
Form  No.  313) . 

e.  Acceptance  of  a  Judgment  i  or  Order  of  Court. 
Form  No.  357- 

(Precedent  in  Seaman  x\  Haskins,  2  Johns.  Cas.  (N.  Y.)  195.) 

[(  Venue,  term  and  title  as  in  Form  No.  298.) 

1.  (  The  first  plea  was  non  est  factum.) 

2.  (  The  second  plea  was  payjnent. ) 

3.  (  The  third  plea  presumably,  after  proceeding  as  in  Form  No. 
S58  down  to  *,  continued  as  follow  s:)'\  On  the.  first  day  of  January, 
i793,  he  the  said  Benjamin  was,  at  the  city,  county,  and  ward 
aforesaid,  indebted  to  the  said  Willet  in  a  large  sum  of  money,  to 
wit,  the  sum  of  %1,785.85,  for  goods,  wares,  and  merchandises,  then, 
before  that  time,  there  sold  and  delivered  by  the  said  Willet  to  the 
said  Benjamin;  and  being  so  indebted,  he  the  said  Benjamin 
afterwards,  to  wit,  at  the  city,  county,  and  ward  aforesaid,  made 
and  executed  a  certain   writing   obligatory,  to  a    certain  Anthony 

1.  Plea  to  Declaration  in  Assumpsit  on  made  and  delivered  to  Buckle  for  the 

Note. — In    Furman    v.    Haskin,  2   Cai.  same  sum  of  money  that  was  due  to  him 

(N.    Y.)  369,   the  third   plea  was  ap-  on  the  first  day  of  January,  1793,  as 

proved  as  a  good   plea  of  accord  and  aforesaid  ;  that  the  judgment  exceeded 

satisfaction,  and  was  substantially  as  the  amount  of  everything  owed  by  the 

follows:    That  he  (defendant)  was,  on  defendant;    that   the  above  sum    due 

the  first  day  of  January,  1793,  indebted  Buckle   was    part    of    the  £9,000,  for 

to  Buckle   in  the   sum  for  which  the  which  debt  Buckle  did,  on  the   ist  of 

note  was  made,  and  on  that  day  exe-  August,  1793,  accept  the  judgment  in 

cuted  a  bond    to   Anthony   Franklin,  full  satisfaction,  and  on  the  next  day 

Joseph   Bird,  and    Edmund    Prior  for  caused  a  f<7.  .«r7.  to  be  sued  out  thereon, 

£9,000,  for    and    on    account    of    the  upon  which  the  defendant  was  taken, 

money  due  to  Buckle,  and  of  all  other  and  was  afterwards,  on  the  first  day  of 

debts  which  he  the  defendant  owed :  January,     1795,     by    the     consent    of 

upon    which    bond    the    obligees,   in  Buckle,  discharged    therefrom,   since 

April  Term,  1793,  recovered  judgment  which  time  he  negotiated  the  note  to 

against  him,  averring  that  the  note  was  the  plaintiff. 
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Franklin^  Joseph  Bird  and  Edmund  Prior ^  for  a  large  sum  of 
money,  to  wit,  £9,000,  being  of  the  value  of  $22,500,  for  and  on 
account  of  the  said  sum  of  money  so  due  to  the  said  Willct  for  the 
said  goods,  wares,  and  merchandises  so  as  aforesaid  sold  and 
delivered  by  the  said  Willet  to  the  said  Benjamin,  and  for  and 
on  account  of  all  other  moneys  owing  by  the  said  Benjamin;  and 
that  afterwards,  to  wit,  of  the  term  of  ^/r//,  ildS,  the  said  Ani/iony 
Franklin,  yoseph  Bird  and  Edmund  /'rzor  recovered  judgment  on 
the  said  writing  obligatory  for  £.9,000,  being  of  the  value  aforesaid, 
against  the  said  Benjatnin;  and  that  afterwards,  to  wit,  on  the  said 
eighteenth  day  of  July,  i793,  at  the  city,  county,  and  ward  aforesaid, 
the  said  Benjamin  made  and  executed  the  said  bill  obligatory,  in  the 
declaration  of  the  said  Willet  mentioned.  And  the  said  Benjamin 
avers  that  the  said  bill  obligatory  in  the  said  declaration  mentioned, 
was  made  and  executed  by  him  to  the  said  Willet  for  the  same  sum 
of  money  due  to  the  said  Willet  for  the  said  goods,  wares,  and  mer- 
chandises so  as  aforesaid  sold  and  delivered.  And  the  said  Benjamin 
further  avers  that  the  said  judgment,  so  as  aforesaid  recovered,  for 
and  on  account  of  the  said  sum  of  money  so  due  to  the  said  Willet, 
as  for  and  on  account  of  all  other  moneys  owing  by  the  said  Benja- 
tnin, exceeded  the  whole  amount  due  and  owing  from  him  ;  and  the 
said  Benjamin  further  avers  that  the  said  sum  of  $1,785.85,  part  of 
the  said  sum  of  £9,000,  being  of  the  value  of  %22,500;  and  the  said 
sum  of  $1,785.85  in  the  bill  obligatory,  in  the  declaration  of  the  said 
Willet,  is  one  and  the  same  sum  of  money,  and  not  different.  And  the 
said  Benjamin  further  avers  that  the  said  Willet  afterwards,  to  wit, 
on  \\\QJirst  day  oi  August,  i793,  at  the  city,  county,  and  ward  afore- 
said, accepted  the  said  judgment  so  recovered  by  the  said  Anthony 
Franklin,  Joseph  Birdsmd  Edmund  Prior,  in  full  satisfaction  and 
discharge  of  the  said  bill  obligatory,  in  the  said  declaration,  of  the 
said  Willct  mentioned ;  and  that  afterwards,  to  wit,  on  the  second 
day  of  August,  in  the  said  year  i793,  at  the  city,  county,  and  ward 
aforesaid,  the  said  Benjamin,  at  the  request  of  the  said  Willet,  was 
taken  into  custody  by  the  sheriff  of  the  city  and  county  of  New 
York,  on  a  capias  ad  satisfaciendu?n,  issued  on  and  by  virtue  of 
the  said  judgment,  and  was  afterwards,  to  wit,  on  the  Jirst  day  of 
January,  i795,  at  the  city,  county,  and  ward  aforesaid,  by  the  con- 
sent of  the  said  Willct,  discharged  from  the  said  custody  of  the  said 
sheriff  (conclusion  as  in  Form  No.  314). 

DELIVERY  AND  ACCEPTANCE  OF  A  WARRANT  OF  ATTORNEY  TO 
CONFESS  JUDGMENT. 

Form  No.  358. 
(Precedent  in  3  Wentw.  PI.  137.) 

(  Venue,  term  and  title  as  in  Form  No.  295.) 

1 .  ( First  plea  "juas  general  issue.) 

2.  (  Second  plea  was  infancy. ) 

3.  And  for  further   plea   in    this  behalf  the  said  Richard  Roe, 
by  leave  of  the  court  for  this  purpose  first  had  and  obtained,  accord- 
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ing  to  the  form  of  the  statute  in  such  case  made  and  provided,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,i  and  says  that  the 
said  jfohn  Doe  ought  not  to  have  or  maintain  the  said  cause  of  action 
thereof  against  him,  because  he  says  that  he  the  said  Richard,  after 
the  making  of  the  said  several  supposed  promises  and  undertakings 

in    the    said    declaration  mentioned,    to  wit,  *on  day  of 

,    i8 — ,   at  ,   was    indebted  to  the  said   jfohn   in  the 

sum  of  sixty-t-wo  pounds  of  lawful  money  of  Great  Britain,  upon 
or  by  virtue  of  the  said  several  supposed  promises  and  undertakings 
in  the  said  declaration  mentioned,  and  no  more,  and  also  to  one 
Samuel  Short  in  the  sum  of  two  hundred  and  thirty-eight  pounds 
of  lawful  money  of  Great  Britain,  making  together  the  sum  of 
three  hundred  pounds;  and  he  the  said  Richard,  being  so  indebted 

to  the  said  John  and  Samuel  Short,  afterwards,  to  wit,  on 

day  of ,  18 — ,  at ,  at  the  special  instance  and  request 

of  the  said  John  and  Samuel  Short,  signed  and  sealed,  and  as  his 
act  and  deed  signed  and  delivered,  a  certain  deed  or  instrument, 
called  a  warrant  of  attorney  to  confess  judgment,  bearing  date  the 
day  and  year  last  aforesaid,  directed  to  certain  persons  therein 
named,  as  being  attorneys  of  his  majesty's  court  of  King's  Bench  at 
Westminster ,  respectively,  or  to  any  other  attorney  of  the  same 
court,  and  thereby  empowered  them,  or  any  or  either  of  them,  or  any 
of  them,  or  any  other  attorney  as  aforesaid,  to  appear  for  him  the 
said  Samuel  in  his  said  majesty's  court  of  King's  Bench  at  West- 
minster, as  of  Hilary  term  then  last  past,  or  any  other  subsequent 
term,  and  to  receive  a  declaration  against  him  the  said  Richard  at 
the  suit  of  the  said  John  and  Samuel  Short  in  a  plea  of  debt  for  the 
sum  of  three  hundred  pounds — of  which  sum  of  three  hundred  pounds 
the  sum  of  sixty-two  pounds,  so  due  and  owing  from  the  said  Rich- 
ard to  the  said  John,  was  part  and  parcel — and  to  suffer  judgment 
to  go  against  him  in  such  suit  for  the  said  sum  of  three  hundred 
pounds,  by  default  or  otherwise,  and  then  and  there  at  the  said 
instance  and  request  of  them  the  said  John  and  Samuel  Short  then 
and  there  delivered  the  said  deed  or  instrument  so  executed  by  him 
the  said  Richard  as  aforesaid,  in  full  satisfaction  and  discharge  of  the 
said  sum  of  money  so  then  due  and  owing  to  them  the  said  John 
and  Samuel  Short  respectively,  as  aforesaid,  and  which  said  deed  or 
instrument,  called  a  warrant  of  attorney  to  confess  judgment,  they 
the  said  John  and  Samuel  Short  then  and  there  accepted,  had,  and 
received  of  and  from  the  said  Richard,  in  full  satisfaction  and  dis- 
charge of  the  said  several  sums  of  money  so  due  and  owing  from 
the  said  Richard  to  the  said  John  and  Samuel  Short  respectively, 
as  aforesaid.  And  the  said  Richard  further  says  that  the  said 
deed  or  instrument,  called  a  warrant  of  attorney  to  confess  judg- 
ment, so  being  executed,  delivered  and  accepted,  in  manner  and  on 
the  occasion  aforesaid,  they  the  said  John  and  Samuel  Short  after- 
wards, to  wit,  on day  of ,  18 — ,  at ,  caused  the 

said  judgment  to  be  entered  up  of  record  in  the  said  court  of  King's 
1.  See  supra,  note  3,  p.  184. 
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Bench  at  Westminster^  against  the  said  Richard,  as  of  the  term  St. 
Hilary  aforesaid,  in  the  twenty-sixth  year  of  the  reign  of  our  said 
lord  the  king,  for  the  said  sum  of  three  hundred  pounds  so  due  and 
owing  to  the  said  John  and  Samuel  Short  respectively,  as  aforesaid 
-—of  which  said  sum  of  three  hundred  pounds  the  said  sum  of  sixty- 
tivo  pounds,  so  due  and  owing  from  the  said  Richard  to  the  said 
John^  was  part  and  parcel — as  also  for  sixty-three  shillings  which 
were  awarded  to  the  said  yohn  and  Samuel  Short  in  and  by  the 
said  court  of  King's  Bench,  for  their  damages  by  them  sustained,  as 
well  on  occasion  of  the  detention  of  that  debt  as  for  their  costs  and 
charges  by  them  about  their  suit  in  that  behalf  expended,  as  by  the 
record  and  proceedings  thereof  still  remaining  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  at  Westmitister ,  more 
fully  appears.  And  the  said  Richard  further  says  that  the  said  judg- 
ment still  remains  in  the  said  court  of  our  said  lord  the  now  king, 
before  the  king  himself,  in  full  force,  strength  and  effect,  not  set 
aside,  reversed,  or  any  way  annulled  or  made  void.  And  the  said 
Richard  avers  that  no  more  money  was  due  and  owing  from  the 
said  Richard  to  the  said  yohn,  upon  or  by  virtue  of  the  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned,  than 

the  said  sum  of  sixty-two   pounds,  to- wit,  at {conclusion  as 

in  Fortn  No.  312). 

CONSENT  TO  AN  ACCEPTANCE  OF  AN  ORDER  FOR   ARBITRATION. 

Form  No.  359. 
(Precedent  in  Williams  v.  London  Commercial  Exch.  Co.,  29  Eng.  L.  &  Eq.  430.) 

(  Venue  and  term  as  in  Form  No.  296.) 
London  Commercial  Exchange  Company  ) 
ats.  > 
Williams.  ) 

(  Commence  the  plea  as  in  Form  No.  296,  and  then  continue  it  as 
follows:)  That  after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the  making  of  the  agreement 
hereinafter  mentioned,  disputes  and  differences  were  existing  be- 
tween the  plaintiff  and  the  defendants,  touching  and  concerning 
divers  dealings  and  transactions  which  had  taken  place  between 
them,  and  touching  certain  matters  of  account  arising  out  of  those 
dealings  and  transactions ;  and  that  some  of  the  said  matters  con- 
sisted of  the  several  transactions  in  the  declaration  mentioned  as  to 
the  direction  to  purchase  shares  for  the  plaintiff,  and  others  of  such 
matters  were  the  subject  of  an  action  then  depending  in  this  court, 
by  the  plaintiff  against  the  defendants,  for  damages  claimed  by  the 
plaintiff  in  respect  of  certain  other  dealings  between  the  plaintiff 
and  the  defendants,  and  certain  other  directions  by  the  plaintiff  to 
the  defendants  to  purchase  for  the  plaintiff  certain  other  shares. 
Whereupon  the  said  disputes  and  differences  then  existing,  and  the 
said  action  depending  as  aforesaid,  it  was  agreed  between  the  plain- 
tiff and  the  defendants  that,  in  consideration  that  the  defendants 
would  consent  to  a  judge's  order  by  which  the  matters  of  the  said 
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action  should  be  referred  to  the  award  of  Calvin  Chestnut^  and 
that  the  defendants  would  agree  to  perform  in  all  things  his  award, 
to  be  made  of  and  concerning  the  matters  so  to  be  to  him  referred, 
so  far  as  the  same  award  should  direct  performance  to  be  made  by 
the  defendants,  the  plaintiff  should  and  would  accept  such  agree- 
ment by  the  defendants  in  full  satisfaction  of  all  damages  sustained 
by  the  plaintiff  for  and  in  respect  of  the  several  causes  of  action  in 
the  declaration  in  this  action  alleged.  {^Averments  further  to  the 
effect:)  That,  in  pursuance  of  the  said  agreement,  a  judge's  order 
in  the  said  then  depending  action  was  consented  to  by  the  defend- 
ants, and  was  made  by  Sir  T.  y.  Piatt,  Knight,  one  of  the  barons 
of  this  court,  whereby,  and  by  consent  of  the  plaintiff  and  the  de- 
fendants, the  matters  of  the  said  then  depending  action  were  re- 
ferred to  the  award  of  the  said  Calvin  Chestnut,  and  whereby  it 
was  ordered  that  the  costs  of  the  said  cause  should  abide  the  event 
of  the  said  award;  [and  averring  among  other  things  that)  the 
plaintiff  did  then  accept  such  consent  and  such  order  made  in  pur- 
suance of  the  said  agreement,  in  full  satisfaction  and  discharge  of 
all  damages  by  the  plaintiff  sustained  for  and  in  respect  of  the  sev- 
eral causes  of  action  in  the  declaration  in  this  present  action  alleged. 
(  The  plea  then  proceeded  to  state  that  the  arbitrator  made  his 
atvard,  and  found  for  the  plaintiff  damages  £^2^  9s.  6d.,  which 
the  defendants  paid  to  the  plaintiff,  with  costs)  {^concluding  as  un- 
der the  Com.  L.  Proc.  Act). 

t.  Entering  into  and  Performance  of  a  New  Contract. 
Form  No.  360. 

(Precedent  in  Cobb  -'.  Cowdery,  40  Vt.  25.) 

-^  r  In  the Court  of  Windsor  county,  May 

'r^  ti       \      Term,  id>65. 
Cobb,      y  ' 


1.  [Omitting  the  frst  plea.) 

2.  And  for  further  plea  in  this  behalf,  by  leave  of  court  first 
had  and  obtained,  the  said  defendants  say  that  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  them, 
because  they  say  that  after  the  rendition  of  the  judgment  upon 
which  this  suit  is  brought,  to  wit,  at  the  May  Term  of  Windsor 
county  court,  A.  D.  i8<59,  said  Solomon  Downer  was  the  plaintiff 
in  interest  in  a  certain  suit  then  pending  in  said  court,  in  which 
suit  the  South  Royalton  Bank  were  plaintiffs,  and  Chester  Baxter 
and  fames  S.  Moore  were  defendants.  And  the  said  Dozvner,  at 
the  term  of  said  court  two  years  previous  to  the  one  last  above  men- 
tioned, had  taken  out  execution  upon  the  judgment  on  which  this 
action  is  based,  and  had  levied  said  execution  upon  certain  horses 
and  colts  as  the  property  of  said  Cowdery,  and  said  horses  and 
colts  had  been  sold  upon  said  execution  as  the  property  of  said 
Cowdery.  That  one  Rufus  H.  Hyde,  of  Chelsea,  owned,  or 
claimed  to  own,  a  part  of  said  horses   and  colts,  and  one  Edward 
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Sprague,  of  Randolph,  owned,  or  claimed  to  own,  the  residue  of 
said  horses  and  colts,  except  one;  and  the  said  Hyde  and  Sprague 
had  before  forbidden,  and  at  the  time  of  said  sale  did  forbid,  the 
sale  thereof.  And  the  said  Hyde  and  Sprague  were,  at  the  time 
above  named,  to  wit,  in  Alay,  A.  D.  i855,  threatening  and  intend- 
ing to  bring  a  suit,  or  suits,  against  said  Downer  for  said  horses 
and  colts.  That  after  the  sale  of  said  horses  and  colts,  as  aforesaid, 
to  wit,  at  the  December  Term  of  Windsor  county  court,  A.  D.  i857, 
said  DoTvner  brought  a  suit  in  trover  against  one  Wallace  Foster, 
of  Tunbridge,  for  said  horses  and  colts,  claiming  and  alleging  that 
said  horses  and  colts  had  been  by  said  Foster  kept  from  his  said 
Downer'' s  possession,  which  suit  was  pending  in  Windsor  county 
court,  at  the  May  Term  thereof,  in  \%59.  That  in  the  above  named 
suit — South  Royalton  Bank  against  Baxter  and  Moore — it  became 
necessary  for  said  Downer  to  have  the  testimony  of  men  who  were 
acqu?iinted  and  conversant  with  the  affairs  and  business  of  said 
bank.  And  the  said  Downer  then  and  there  agreed  with  this  de- 
fendant, David  W.  Cowdery,  that  if  said  Cowdery  would  give  him, 
said  Downer,  information  as  to  who  said  witnesses  were,  and  as  to 
what  could  be  shown  by  them  in  said  suit,  so  that  said  Downer 
could  summon  them  to  testify  thereon,  and  would  also  arrange  and 
settle  matters  with  said  Hyde  and  Sprague  in  such  a  way  as  to  pre- 
vent any  suit  being  commenced  by  said  Hyde  and  Sprague,  or 
either  of  them,  in  reference  to  said  horses  and  colts,  and  save  him, 
said  owner,  harmless  from  all  costs,  trouble,  or  expense  on  account 
of  the  sale  of  said  horses  and  colts,  he,  said  Downer,  would  deliver 
up  to  said  Cowdery,  to  be  satisfied,  the  judgment  and  execution 
upon  which  said  horses  and  colts  were  sold,  as  aforesaid — which  is 
the  same  judgment  upon  which  the  present  suit  is  brought — and 
would  also  discontinue  and  withdraw  said  suit  against  Wallace  Fos- 
ter,  before  named.  Now  the  said  defendants  aver  that,  in  pursu- 
ance of  said  agreement  between  said  Downer  and  Cowdery,  the 
said  Cowdery  did  assist  said  Downer  in  procuring  the  testimony  of 
the  witnesses  in  said  suit,  and  did  ascertain  who  said  witnesses 
\vere  and  what  could  be  proved  by  them,  and  informed  said 
Downer  of  the  same.  And  said  witnesses  were  summoned,  and 
testified  in  said  suit  on  the  trial  thereof.  And  the  said  Cowdery 
made  said  arrangement  with  said  Hyde  and  Sprague,  whereby 
they  forbore  to  prosecute  any  suit  or  suits  against  said  Downer  by 
reason  of  the  sale  of  said  horses  and  colts  as  aforesaid.  And  neither 
said  Downer  in  his  lifetime,  nor  his  administrators  since  his  de- 
cease, have  ever  been  called  upon  by  said  Hyde  and  Sprague,  or 
either  of  them,  by  reason  of  their  said  claim.  And  the  said 
Downer,  in  pursuance  of  his  said  agreement  with  said  Cowdery, 
did  thereupon  discontinue  and  withdraw  said  suit  against  Wallace 
Foster,  before  named,  but  neglected  and  failed  to  deliver  up  said 
judgment  and  execution,  as  thus  agreed  upon  between  them,  as 
aforesaid.     And    this    the    said    defendants    are    ready    to    verify: 

{concluding  as  in  Form  N'o.  SlJf). , 

Attorney  for  Defendant. 
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3.  Plea  to  Declaration  in  Covenant.^ 

a.  In  General. 

Form  No.  361. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  *545.) 

(  Commencing  as  in  Form  No.  295)  that  the  said  Richard  Roe., 

before  the  commencement  of  this  suit,  to  wit,  on  the day  of 

,  18 — ,  at  aforesaid,  paid  to  the  said  yohn  Doe  the 

sum  of  £.100,  in  full  satisfaction  and  discharge  of  the  said  sum  of 
£100  in  the  said  breach  of  covenant  mentioned,  and  of  all  the  dam- 
ages by  the  said  John  Doe  sustained  by  reason  of  the  nonpayment 
thereof,  which  said  sum  of  £100  the  said  John  Doe  then  and  there 
accepted  of  and  received  from  the  said  Richard  Roe.,  in  full  satisfac- 
tion and  discharge  of  the  said  sum  of  £100  in  the  said  breach  of 
covenant  mentioned,  and  of  the  damages  of  the  said  yohn  Doe  by 
him  sustained  by  reason  of  the  said  breach  of  covenant  (^conclusion 
.as  in  Form  No.  312). 

b.  In  Common-law  States.  2 
Form  No.  362. 
(Burrill's  App.  360.) 

{^Proceeding  as  in  Form  No.  324i  down  to  *)  the  said  defendant 
paid  to  the  said  John  Doe  the  sum  of  one  hundred  dollars,  in  full 

1.  Accord  and  satisfaction  made  be-  ton,  a   certain   other   writing   obliga- 

fore  breach  of  a   covenant  cannot   be  torj  hereinafter   mentioned,  of   great 

pleaded  in  bar  of  an  action  on  the  cov-  value,  to  wit,  of  the  value  of  £2,000, 

enant.     Kaye  v.  Waghorne,   i  Taunt,  in  full  satisfaction   and    discharge   of 

428;  2  Chit.  PI.  (3d  Am.  from  2d  Lon-  the  deed  poll  or  writing  obligatory  in 

don  ed.)  *545.  the  declaration  mentioned,  and  of  all 

Plea  to  Declaration  in  Covenant  upon  covenants,  clauses,  and  things  therein 

a  Deed  Poll,  Averring  Delivery  and  Ac-  contained ;    which   said  other  writing 

<5eptance  of  a  Certain  Writing  Obligatory,  obligatory,  so  delivered  and  received 

— In  Berwick  upon  Tweed  f.  Oswald,  in  satisfaction  as  aforesaid,  was  and  is 

I  El.  &  Bl.  295,  72  E.  C.  L.  295,  defend-  to  the  tenor  and  eflFect  following;  that 

ant's  seventh  plea  was,  in  effect,  that  is  to  say:   (Here  the  plea  set  out  a  deed 

after  the  making  of  the  deed  poll  or  executed   by  these   parties,  in  nearly 

writing  obligatory  in  the  declaration,  the  same  terms  as  the  deed  upon  which 

and  after  the  death  of  the  said  John  the  action  was  brought,  not  referring 

Johnston   therein   named,  and   during  to   the   former   deed)    and    concluded 

the  lifetime  of  the  said  William  Mur-  with  a  verification.    This  plea  was  held 

ray,  and  before  the  committing  of  any  bad  on  demurrer   as  pleading  accord 

of  the  breaches  of  covenant  in  the  dec-  and    satisfaction    to    a    deed     before 

laration  mentioned  and  complained  of,  breach. 

to  wit,  on,  etc.,  the  said  D.  Murray,  the  2.  As  riens  in  arrere  is  a  bad  plea 

said  W.  Murray,  and  the  said  J.  C.  Ren-  in  covenant  for  rent,  etc.  (Warner  t'. 

ton  made  and  sealed,  and  delivered  as  Theobald,  Cowp.  588),  therefore  when 

their  deed  to  the  said  mayor,  aldermen,  the   defendant   has   neglected   to   pay 

and   burgesses   of     the   said    borough  the  money  at  the  appointed  day,  but 

of  Berwick  upon  Tweed,  and  the  said  has   paid    it   afterwards,    this   plea   is 

mayor,  aldermen,  and  burgesses  then  proper.     It  is  also  advisable  when  in 

accepted  and   received   from  the  said  covenant  the  defendant  brings  money 

D.  Murray,  W.  Murray,  and  J.  C.  Ren-  into  court.     2  Chit.  PI.  (3d  Am.  from 
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satisfaction  and  discharge  of  the  said  sum  of  one  hundred  dollars  in 
said  breach  of  covenant  mentioned,  and  of  all  the  damages  by  said 
John  Doc  sustained  by  reason  of  the  nonpayment  thereof,  which  said 
sum  of  one  hundred  dollars  the  said  John  Doe  then  and  there  accepted 
and  received  of  and  from  the  said  Richard  Roc,  in  full  satisfaction 
and  discharge  of  the  said  sum  of  one  hundred  dollars  in  said  breach 
of  covenant  mentioned,  and  of  the  damages  of  the  said  jfohn  Doe  by 
him  sustained  by  reason  of  the  said  breach  of  covenant  {^conclusion 
as  in  Form  No.  314)- 

4.  Plea  to  Declaration  in  Trespass  on  the  Case.^ 

a.  In  General. 

Form  No.  363. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  *550.) 

In  the  King' s  Bench,  ) 

Term,  51  George  III.  \ 


Richard  Roe 

ats.  > 

John  Doe.     ) 

And  the  said  Richard  Roe,  by  Jeremiah  Mason,  his  attorney 
(or  in  his  proper  person^,  comes  and  defends  the  wrong  and  injury, 
when,  etc., 2  and  says  that  he  is  not  guilty  of  the  said  supposed 
grievances  above  laid  to  his  charge,  in  manner  and  form  as  the  said 
John  Doe  hath  above  thereof  complained  against  him,  and  of  this 
he  the  said  Richard  Roe  puts  himself  upon  the  country. 

And  for  a  further  plea  in  this  behalf,  the  said  Richard  Roe,  by 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided, 

2d   London  ed.)   545;   Tillingh.  F,  p.  defendant  filed  a  plea  in  bar,  substan- 

505,  §  III.     See  another  form  of  accord  tially  as  follows  :  That  on  the  thirteenth, 

and  satisfaction,  in  Drake  v.  Mitchell,  day  of  July,  A.  D.  1785,  it  was  accorded 

3  East  252.  and  agreed   between  the  plaintiff  and 

In  Clow  V.  Borst,  6  Johns.  (N.  Y.)  37,  said  Louise  that  said  Louise  should  de- 

the  second  plea  was  substantially  as  liver  to  the  plaintiff  a  certain  execution 

follows :  That  on  the  25th  of  Novem-  in  her    favor,   against    Hendrick  and 

ber,  1808,  at  Catskill,  the  plaintiff  took,  Clark,  for  the  sum  of  £22  i2.f.  \d.,  and 

accepted,  and  received,  a  discharge  of  that   the    plaintiff    would    accept    the 

a  certain  action  then  pending  against  same  in  full  satisfaction  of  the  sum  due 

him  in  the  Supreme  Court,  in  favor  of  on    said   order;  and  that  in  pursuance 

one  Michael  Borst,  in  a  plea  of  cove-  of    said    accord   she    delivered   to   the 

nant  broken,  in   full    satisfaction    and  plaintiff  said   execution,  and  that   he 

discharge  for  all   damages  and   costs  accepted   the  same  in  full  satisfaction 

sustained  by  the  plaintiff  by  reason  of  of  said  order  and  her  promise  indorsed 

a  breach  of  covenant  as  now  declared,  thereon.     This   plea   was   held    to   be 

on,  etc.,  concluding  with  a  verification,  valid    notwithstanding    the    objection 

This   plea  was   held    bad   because   of  made   that   one   obligation  cannot  be 

the  acceptance  of  a  satisfaction  by  the  pleaded    in    bar  of  another,  although 

plaintiff  froma  third  personorstranger.  there  was  an  agreement  that  it  should 

1.  Delivery  and  Acceptance  of  an  Exe-  be   so.     Thatcher   f.  Dudley,  2   Root 

cutlon. — In  an   action  of  case  on  a  cer-  (Conn.)  169. 
tain  order  for  the  payment  of  money,         2.  See  sufra,  note  3,  p.  184. 
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says  that  the  said  yohn  Doe  ought  not  to  have  and  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says  that  after  the 
committing  of  the  said  grievance  as  aforesaid,  and  before  the  exhib- 
iting of  the  bill  of  the  said  yohn  Doe  against  him  in  this  behalf  (or 
if  in  common  pleas  or  by  original,  sav:  before  the  commencement  of 
this  suit),  to  wit,  on  the  Jirst  day  of  January.,  A.  D.  i8i.9,  at  the 
parish  of  St.  Clement  Danes.,  in  the  county  of  Middlesex  aforesaid, 
he  the  said  Richard  Roe  paid  to  the  said  yohn  Doe  the  sum  of 
£100  of  lawful  money  of  GreaUJyritain,  for  and  in  full  satisfaction 
and  discharge  of  the  said  grievaf\ces  in  said  declaration  mentioned, 
and  which  said  sum  of  £.100  he  the  said  John  Doc  then  and  there 
accepted  and  received  of  and  from  the  said  Richard  Roe.,  in  full 
satisfaction  and  discharge  of  the  said  grievances  {^conclusion  as  in 
Form  No.  312). 

OR   UNDER  TirE   HILARY   RULES  4  WILLIAM   IV. 

Form  No.  364. 
(Petersdorf  Prec.  29.) 

(  Commencement  as  in  Form  No.  296) .  That  after  the  committing 
of  the  grievances,  and  before  the  commencement  of  this  suit,  to  wit, 
on,  etc.,  the  defendant  paid  to  the  plaintiff  the  sum  of  £20,  for  and  in 
full  satisfaction  and  discharge  of  the  said  grievances  in  the  declara- 
tion mentioned,  and  which  said  sum  of  £20  the  plaintiff  then  ac- 
cepted and  received  of  and  from  the  defendant,  in  full  satisfaction 
and  discharge  of  the  said  grievances  (conclusion  as  in  Form 
No.  313). 

PLEA    IN     BAR    FOR    DECLARATION    TO    LIBEL. ^ 

Form  No.  365. 

(Precedent  in  Boosey  -■.  Wood,  3  H.  &  C.  484.) 

(  Caption  under  the  Common-law  Procedure  Act).^  That  after  the 
commencement  of  this  suit  the  plaintiff  and  defendant  agreed  together 
to  accept  certain  mutual  apologies,  to  be  published  by  the  plaintiff 
and  defendant  respectively  in  certain  weekly  journals  belonging  to 
and  published  by  the  plaintiff  and  defendant  respectively  in  full 
satisfaction  and  discharge  of  all  the  causes  and  rights  of  action  in 
the  declaration  mentioned,  and  all  damages  and  costs  sustained  by 
the  plaintiff  in  respect  thereof.  And  the  defendant  says  that  there- 
upon and  in  pursuance  of  the  said  agreement,  he  the  defendant  did, 
to  wit,  on  the  fourteenth  day  of  December,  A.D.  186^-^,  print  and 
publish  his  part  of  the  said  mutual  apologies  in  the  said  weekly 

1.  This  plea  was  held   good  on  the  the   causes    of   action,   damages,  and 

ground    that   to    an    action    for    libel  costs,  and  such  apologies  are  actually 

after  the  commencement  of  a  suit  it  is  published. 

good   accord   and    satisfaction    where  2.   For  the  caption  of  a  plea  under 

the  plaintiff  and  defendant  agree  to  ac-  theprovisionsof  theCommon-law  Pro- 

cept  the   publication  of  mutual  apolo-  cedure  Act,  consult  the  title  Pleas, 

gies   in   satisfaction  and  discharge  of  post. 
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journal  belonging  to  and  published  by  him  the  defendant,  and  so 
agreed  upon  in  that  behalf  as  aforesaid,  that  is  to  say,  in  the  defend- 
ant's weekly  journal  called  the  Orchestra.,  of  which  the  plaintiff  had 
notice.  And  the  plaintiff  did  also,  after  the  making  of  the  said 
agreement  and  in  pursuance  thereof,  to  wit,  on  the  fourteenth  day 
of  May,  A.  D.  i8^^,  print  and  publish  his  part  of  the  said  mutual 
apologies  in  the  said  weekly  journal  belonging  to  and  published  by 
him  the  plaintiff,  and  so  agreed  upon  in  that  behalf  as  aforesaid, 
that  is  to  say,  in  the  plaintiff's  weekly  journal  called  Boosey^ s  Musical 
and  Dramatic  Review^  {^conclusion  under  the  Common-latv  PrO' 
cedure  Act).^ 

b.  In  Common-law  States. 

Form  No.  366. 

(Tillingh.  Forms,  p.  508,  §  120;   Burr.  App.,  p.  370,  §  669;  Humphr.  Prec, 

p.  508,  §  118.) 

(  Commencement  as  in  Form  No.  298) .  And  the  said  Richard  Roe, 
by  jferemiah  Mason  his  attorney,  comes  and  defends  the  wrong  and 
injury,  when,  etc. ,3  and  says  that  he  is  not  guilty  of  the  said  sup- 
posed grievances  above  laid  to  his  charge,  in  the  manner  and  form 
as  the  said  fohn  Doe  hath  above  complained  against  him,  and  of 
this  he  puts  himself  upon  the  country.  And  for  a  further  plea  in 
this  behalf,  the  said  Richard  Roe,  by  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says  that  the  said  John  Doe 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says  that  after  the  committing  of  the  said  griev- 
ances as  aforesaid,  and  before  the  exhibiting  of  the  bill  of  the  said 
John  Doe  against  him  the  said  Richard  Roe,  in  this  behalf  (or  if  by 
original,  before  the  commencement  of  this  suit),  to  wit,  on  the  frst 
day  of  "January,  A.D.  i896,  at  Carrollton,  in  the  county  of  Greene 
aforesaid,  he  the  said  Richard  Roe  paid  to  the  said  John  Doe  the 
sum  of  one  hundred  dollars  of  lawful  money  of  the  United  States  of 
America,  for  and  in  full  satisfaction  and  discharge  of  the  said  griev- 
ances in  the  said  declaration  mentioned,  and  which  said  sum  of  one 
hundred  dollars  he  the  said  John  Doe  then  and  there  accepted  and 
received  of  and  from  the  said  Richard  Roe,  in  full  satisfaction  and 
discharge  of  the  said  grievances   {co7iclusion  as  in  Form  No.  SH). 

5.  Plea  to  Declaration  in  Trespass. 

The  plea  of  accord  and  satisfaction  to  a  declaration  in  trespass  is 
similar  to  the  plea  of  accord  and  satisfaction  to  a  declaration  in 
trespass  on  the  case,  with  the  exception  that  the  word  "  trespasses  " 
should  be  used  instead  of  the  word  "  grievances  "  as  found  in  such 
plea.     So  that  the  forms  for  pleas  of  accord  and  satisfaction  to  dec- 

1.   For  another  form  of  plea  of  ac-         2.  For  the  proper  conclusion  of  a 
cord  and  satisfaction  to  a  declaration     plea  under  the  Common-law  Procedure 
for  libel,  see  Newell  on  Def.  SI.  &  L.     Act,  consult  the  title  Pleas,  post. 
740-  3-  See  supra,  note  3,  p.  184. 

238  Volume  I. 


367.  ACCORD  AND  SATISFACTION.  368. 

larations  in  trespass  may  be  drawn  in  the  identical  language  of 
Forms  Nos.  363  to  366,  with  the  substitution  merely  of  the  word 
"trespasses"  wherever  the  word  "grievances"  is  used.^ 

PLEA  TO  DECLARATION  IN  TRESPASS  FOR  BREAKING  AND  ENTER- 
ING DWELLING  HOUSE  AND  TAKING  AND  CONVERTING  CHAT- 
TELS THEREIN. 

Form  No.  367. 

(Precedent  in  Bainbridge  v.  Lax,  9  Q^  B.  819,  58  E.  C.  L.  819.) 

(  Commencing  as  in  Form^  No.  296,  and  then  continuing  thus) 
that  after  the  committing  of  the  trespasses  aforesaid,  and  before  the 

commencement  of  this  suit,  to  wit,  on  the day  of ,  18 — , 

divers  disputes  and  differences  and  mutual  claims  and  demands  ex- 
isted between  plaintiff  and  defendant  John  Bourne;  and  the  same 
included  amongst  other  things  the  claims,  damages,  and  rights  of 
action  of  plaintiff  in  respect  of  the  alleged  trespasses  in  the  decla- 
ration mentioned.  And,  for  putting  an  end  to  the  same,  it  was 
then  agreed  by  and  between  plaintiff  and  John  Bourne  that  the  said 
disputes,  differences,  claims,  and  demands  should  be  mutually  relin- 
quished and  forgiven,  and  that  John  Bourne  should  pay  and  de- 
liver to  plaintiff  a  certain  sum  of  money,  to  wit,  J£5,  as  a  final  set- 
tlement and  full  satisfaction  and  discharge  of  all  claims  of  plaintiff 
against  defendant  John  Bourne,  and,  amongst  other  things,  of  all 
damages  whatever  sustained  by  plaintiff  by  reason  of  the  trespasses 
in  the  declaration  mentioned.  That  thereupon  afterwards,  in  pur- 
suance of  such  agreement,  to  wit,  on day  of ,  18 — ,  and 

before  the  commencement  of  this  suit,  the  said  disputes,  etc.,  were 
mutually  relinquished  and  forgiven,  and  defendant  John  Bourne 
did  then,  and  before  the  commencement  of  this  suit,  pay  and  deliver 
to  plaintiff  the  said  sum  of  money,  to  wit,  £,5,  as  a  final  settlement 
and  full  satisfaction  and  discharge  of  all  claims  of  plaintiff  against 
defendant  John  Bourne,  and,  amongst  other  things,  of  all  damages 
whatever  sustained  by  plaintifT  by  reason  of  the  trespasses  in  the 
declaration  mentioned.  And  plaintiff  did  then  and  before  the  com- 
mencement of  this  suit  accept  and  receive  from  defendant  John 
Bourne,  as  such  settlement,  satisfaction,  and  discharge  as  aforesaid, 
the  said  money  so  to  plaintiff  paid  and  delivered  as  aforesaid  {^con- 
clusion as  in  Form  No.  313) . 

SUPPLEMENTAL  ANSWER  WHEN    MATTER    OF  DEFENSE    HAS  ARISEN 
AFTER    SUIT    BROUGHT. 

Form  No.  368. 
(Sayles  Forms,  p.  353,  §  257.) 

(  Venue,  term  and  title  as  in  Form  No.  301. ) 

(  Omitting  preceding  plea  or  pleas. ) 

And  for  further  plea  in  this  behalf,  the  said  defendant  Richard 

1.  2    Chit.    PI.   (3d    Am.   from    2d     §  128.    See    also    Lawrence   v.   Syde- 
London   ed.)    569;    Petersd.   Prec.    of     botham,  5  East  294. 
PI.   28,   note   I ;    Tillingh.  F.,  p.   512, 
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Roe^  by  leave  of  the  court,  files  his  supplemental  answer,  and  says> 
that  the  said  supposed  trespasses  in  the  petition  alleged  were  com- 
mitted by  him  the  said  Richard  Roc — if  at  all  committed  by  him — 
jointly  with  the  said  defendant  Samuel  Short;  and  that  after  the 
committing  of  the  said  supposed  trespasses  in  the  petition  men- 
tioned, and  after  the  commencement  of  this  suit,  to  wit,  on  thejifth 
day  of  September^  i896,  it  was  agreed  between  the  said  plaintiff  and 
the  said  defendant  Samuel  Short  that  the  said  Samuel  Short  should 
pay  to  the  said  plaintiff,  and  the  said  plaintiff  should  receive  a  cer- 
tain sum,  to  wit,  the  sum  of  tivo  hundred  dollars,  in  satisfaction  and 
discharge  of  the  said  supposed  trespasses,  and  of  all  damages  by  the 
said  plaintiff  sustained  by  reason  of  the  committing  thereof,  and  of 
all  costs  by  the  said  plaintiff  sustained  and  incurred  in  prosecuting 
the  said  action  against  the  said  defendant ;  and  the  said  Richard 
Roe  further  saith  that,  in  pursuance  of  such  agreement,  the  said 
Sajj?uel  Short  then  and  there  paid  to  the  said  plaintiff  the  sum  of 
Iwo  hundred  dollars,  and  the  said  plaintiff  then  and  there  accepted 
the  same,  in  full  satisfaction  and  discharge  of  the  said  supposed  tres- 
passes, and  of  all  such  damages  and  costs  as  aforesaid  {conclusion  as 
in  Form  No.  315). 

PLEA    PUIS    DARREIN    CONTINUANCE    IN    BAR     IN    TRESPASS    QUARE 

CLAUSUM   FREGIT. 

Form  No.  369. 
(Precedent  in  Heirn  --.  Carron,  ii   Smed.  &  M.  (Miss.)  361.) 

Nicholas  Carron  ) 

against  >  .March  Term,  iS^^. 

Finley  B .  Heirn.  ) 

And  now  at  this  term  comes  the  defendant,  and,  by  leave  of  the 
court  first  had  and  obtained,  defends  the  wrong  and  injury,  when, 
etc.,1  and  for  a  further  plea  in  this  behalf  defendant  saith  that  as 
to  all  the  said  plaintiff's  grounds  of  action  in  this  behalf,  except  so 
much  thereof  as  had  accrued  in  costs  of  court  resulting  from  this 
suit,  from  the  commencement  up  to  the  t~a:enty-Jifth  day  of  Septem- 
ber, 18^.5,  defendant  saith,  actio  non;  because  he  saith  that  after 
the  institution  of  said  suit,  to  wit,  on  the  twenty-seventh  day  of 
September ,  iS^J,  he  the  said  defendant  compounded  to  and  with 
the  plaintiff  in  this  action  for  the  trespass  herein  complained  of, 
and  thereupon  agreed  to  pay  him  therefor  the  sum  of  thirty-six  dol- 
lars, in  full  satisfaction  thereof,  to  be  paid  to  plaintiff  on  the  tiven- 
iy-sixth  day  of  Decc?nber,  iS^J,  and  to  be  responsible  for  all  costs 
heretofore  incurred  by  reason  of  said  suit;  and  defendant  avers 
that,  in  conformity  with  said  agreement  and  compounding  with 
said  complainant,  he  this  defendant  did,  on  the  twenty-sixth  day  of 
December,  A.  D.  18^0,  tender  the  said  sum  of  thirty-six  dollars, 
and  then  and  there,  to  wit,  at  the  county  aforesaid,  did  offer  to  pay 
him  the  same,  according  to  said  agreement,  but   plaintiff  then  and 

1.  See  supra,  note  3,  p.  184. 
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there  refused,  and  still  doth  refuse,  to  receive  the  same,  though  de- 
fendant then  and  there  was,  and  still  is,  willing  to  pay  the  same, 
and  herewith  tenders  the  same  sum  of  money  into  court,  to  be  paid 
to  said  plaintiff;  and  for  all  court  costs  which  had  accrued  in  said 
action  up  to  the  said  tix!enty-sixth  day  of  Dcce?nber,  A.D.  i8^5,  de- 
fendant acknowledges  himself  liable  for,  and  willing  to  pay  the  same : 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  against  him  to  recover  any  more  or 
greater  damages  than  the  sum  of  thirty-six  dollars,  and  the  said 
costs  of  court  up  to  the  twenty-sixth  day  of  Dcce?nbcr,  A.  D,  i84<5/ 
and  of  this  he  puts  himself  upon  the  country. l 

Henderson  and  Fourniquet,  Defendant's  Attorneys. 

II.  REPLICATION  TO  THE  PLEA. 

1.  In  General. 

a.  To  Plea  Alleging  Delivery  and  Acceptance  of  a  Chattel.  2 

(1)  Denying  Delivery  by  Defendant. 3 

Form  No.  370. 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)*  650;  i  Am.  PI.  and  L.  Guide  xlvi.) 

In  the  King's  Bench  (or  In  the    Common  }    Michaelmas  Term,    51 
Pleas),  [or  In  the  Exchequer  of  Pleas).  {  Geo.  III. 

John  Doe      ) 
against        > 
Richard  Roe.  ) 

And  the  said  John  Doe.,  as  to  the  said  plea  of  the  said  Richard 
Roe  by  him  above  (or  above  secondly,  or  above  thirdly,  etc.,  as 
the  case  may  be)  pleaded,  says  that  the  said  John  Doe,  by  reason  of 
anything  by  the  said  Richard  Roe  in  that  plea  alleged,  ought  not  to 
be  barred  from  having  or  maintaining  his  aforesaid  action  thereof 

1.  This  plea  was  held  good  as  a  the  delivery  of  the  chattel  in  satisfac- 
plea  of  accord  and  satisfaction,  the  tion,  or,  protesting  against  that  fact, 
agreement  being  such  as  would  sup-  may  deny  its  acceptance.  Steph.  PI. 
port  an  action  for  its  nonperformance,  236;  i  Saund.  PI.  24.  But  where  the 
and  that  the  plea  was  properly  pleaded  receipt  of  the  chattel  is  confessed,  the 
fuis  darrein  continuance.  acceptance  should    not    be   traversed. 

2.  Where  the  defendant,  in  his  plea,  i  Ld.  Raym.  60;  i  Saund.  PI.  24.  It 
states  that  the  chattels  or  money  were  has  been  usual  to  protest  the  delivery 
accepted  in  satisfaction  only  of  the  and  traverse  the  acceptance,  and  this 
promises  in  the  declaration,  before  is  proper  where  there  has  in  fact  been 
the  exhibiting  of  plaintiff's  bill,  the  a  delivery,  l>ut  no  acceptance  in  satis- 
plaintiflf  may  reply  and  set  out  the  faction;  but  in  other  cases  the  above 
writ  issued  prior  to  the  accepting  of  form  seems  most  correct,  though 
the  plaintiflf's  bill,  whereby  defendant  either  form  will  suffice.  Bac.  Ab., 
became  liable  to  the  costs  there-  Accord,  C;  Com.  Dig.,  Accord,  O; 
of.  Francis  v.  Crywell,  5  B.  &  Young  r.  Rudd,  5  Mod.  86;  Lil.  Ent. 
Aid.  888,  73  E.  C.  L.  290;  i  Saund.  105;  Hawkshaw  t'.  Rawlings,  i  Stra. 
PI.  24.  23;   Style,  239;  2   Chit.  PI.  (3d    Am. 

3.  The  replication  may  either  deny  from  2d  London  ed.)49i. 
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against  him  the  said  Richard  Roe,^*  because  he  saith  that  the  said 
Richard  Roe  did  not  deliver  to  him  the  said  John  Doe  the  said  pipe 
of  wine  {or  name  the  thing-  in  the  plea  alleged  to  have  been  delivered) 
under  the  said  plea  mentioned,  in  full  satisfaction  and  discharge  of 
the  said  several  promises  and  undertakings  in  said  declaration  men- 
tioned, in  manner  and  form  as  the  said  Richard  Roe  hath  above  in 
his  said  plea  in  that  behalf  alleged;  and  this  the  said  yohn  Doe  prays- 
may  be  inquired  of  by  the  country,  etc. 2 

Oliver  Elstvorth, 

Attorney  for  the  Plaintiff, 

(2)  Denying  Acceptance   by  Plaintiff. 

Form  No.  3  7 1  • 

(Precedent  in  3  Wentw.  PL  135.) 

(  Commencing  as  in  Form  No.  370,  and  continuing  down  to*)  be- 
cause protesting  that  the  said  Richard  Roe  did  not  give  and  deliver 
to  him  the  said  John  Doe  a  mahogany  bureau  and  bookcase,  in  full 
satisfaction  and  discharge  of  the  several  promises  and  undertakings 
mentioned  in  said  declaration,  as  the  said  Richard  Roe  hath  above 
in  pleading  alleged;  yet  for  replication  in  this  behalf  the  said 
John  Doe  saith  that  the  said  jfohn  Doe  did  not  accept,  receive,  and 
take  of  and  from  the  said  Richard  Roe  the  said  mahogany  bureau 
and  bookcase,  in  full  satisfaction  and  discharge  of  the  said  several 
promises  and  undertakings  mentioned  in  said  declaration,  in  manner 
and  form  as  the  said  Richard  Roe  hath  above  in  pleading  alleged 
{concluding  as  in  Form  No.  370). 

Form  No.  372. 

(Precedent  in  3  Wentw.  PI.  134.) 

(  Commencing  as  in  Form  No.  370,  and  continuing  down  to  *) 
because  protesting  that  the  said  defendant  did  not  deliver  to  him 
the  said  plaintiff  the  said  two  pieces  of  broadcloth  in  the  said  plea 
mentioned,  or  any  part  thereof,  in  full  satisfaction  and  discharge  of 
the  said  promises  and  undertakings  of  the  said  defendant  in  the 
said  declaration  mentioned,  and  of  all  the  damages  and  sums  of  money 
thereupon  due  and  owing  or  accrued,  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said  plea  in  that  behalf  alleged ; 
nevertheless,  for  replication  in  this  behalf,  the  said  plaintiff  saith 
that  he  the  said  plaintiff  did  not  accept  or  receive  the  said  two 
pieces  of  broadcloth  in  the  said  plea  mentioned,  or  any  part  thereof, 
of  or  from  the  said  defendant,  in  full  satisfaction  or  discharge  of 

1.  This   is  technically   known   as   a  of  judp;ment.     i  Chit.  Prec.  in  PI.  (3d 

prccludt  non.     i  Am.  PI.  and  L.  Guide  ed.)  1867,  p.  21,  note  d. 

xlvi.  2.  Where  to  a  plea  of  accord    and 

Under   the   Com.    L.    Proc.  Act  of  satisfaction     the     replication      denies 

1852,  §  66,  it  is  not  necessary  in  any  that  plaintiff  received  the  property  in 

replication  or  subsequent  pleading  to  satisfaction,  it  must  conclude  to  the 

use  any  allegation  of  precludi  non,  or  country.       Hayman    'v.     Gerrard,     i 

to  the  like  effect,  or  to  state  any  prayer  Saund.  103,  c;  1  Saund.  PI.  24. 
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the  said  several  promises  and  undertakings  of  the  said  defendant  in 
the  said  declaration  mentioned,  and  of  the  whole  damages  and  sums 
of  money  before  mentioned,  in  manner  and  form  as  the  said  defend- 
ant hath  above,  in  and  by  his  said  plea  in  that  behalf,  alleged  {^con- 
cluding as  in  Foryn  No.  370). 

Form  No.  373. 
(Precedent  in  i  Saund.  PI.  26.) 

(  Commencing  as  in  Form  No.  370,  and  continuing  down  to  *  ) 
because  he  says  that  he  the  said  plaintiff  did  not  accept  {or  if  there 
has  been  no  delivery  whatever .,  say:  "  that  he  the  said  defendant  did 
not  deliver")  the  said  one  ton  of  Riga  hemp  and  the  said  one  hun- 
dred weight  of  Russia  tallow,  in  full  satisfaction  and  discharge  of 
said  promises  and  undertakings  and  causes  of  action,  and  of  all  the 
sums  of  money  in  the  said  declaration  mentioned,  in  manner  and 
form  as  the  said  defendant  hath  above  alleged  {concluding  as  in 
Form  No.  370). 

b.  To  Plea  Alleging  Delivery  and  Acceptance  of  a  Chose  in  Action. 

(1)  In  General. 

{a)   Denying  Delivery. 

Form  No.  374. 
(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)*  650;  i  Am.  PI.  and  L.  Guide  xlvi.) 

(  Commencing  as  in  Form  No.  370,  and  continuing  down  to  *) 
because  he  saith  that  the  said  Richard  Roe  did  not  make  and  seal, 
and  as  his  act  and  deed  deliver,  the  said  supposed  writing  obliga- 
tory under  the  said  plea  mentioned,  in  full  satisfaction  and  dis- 
charge {continuing  and  concluding  as  in  Form  No.  370). 

{d)   Denying  Acceptance. 
Form  No.  375. 

(  Commencing  as  in  Form  No.  370,  and  continuing  down  to  *) 
because  protesting  that  the  said  Richard  Roe  did  not  make  and 
seal,  and  as  his  act  and  deed  deliver,  the  said  supposed  writing 
obligatory  under  the  said  plea  mentioned,  in  full  satisfaction  and 
discharge  of  the  said  several  promises  and  undertakings  mentioned 
in  said  declaration,  as  the  said  Richard  Roe  hath  above  in  his  plea 
alleged;  yet  for  further  replication  in  this  behalf  the  said  yohn  Doe 
saith  that  the  said  yohn  Doe  did  not  accept,  receive,  or  take  of  and 
from  the  said  Richard  Roe  the  said  supposed  writing  obligatory 
under  the  said  plea  mentioned,  in  full  satisfaction  and  discharge  of 
the  said  several  promises  and  undertakings  mentioned  in  said  decla- 
ration, in  manner  and  form  as  the  said  Richard  Roe  hath  above  in 
his  plea  alleged  {concluding  as  in  Form  No.  370). 
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(2)  To  Plea  of  Delivery  and  Acceptance  of  Bond. 

Form  No.  376. 

(Precedent  in  3  Wentw.  PI.  128.) 

(  Venue.,  term  and  title  as  in  Form  No.  370.)  And  the  said  plain- 
tiffs, as  to  the  said  plea  of  said  defendant,  by  him  lastly  above  pleaded 
in  bar,  say  that  they,  by  reason  of  anything  b}'  said  defendant  above 
in  that  [plea]  alleged,  ought  not  to  be  barred  from  having  and 
maintaining  their  aforesaid  action  thereof  against  him,  because  they 
say  that  after  the  making  of  the  said  promises  and  undertakings  in 
the  said  declaration  mentioned,  and  before  and  at  the  time  of  the 
making  and  delivering  of  the  said  writing  obligatory  in  the 
said  plea  of  said  defendant  above  pleaded  in  bar  mentioned,  and 
before  the  actual  suing  out  of  any  commission  of  bankrupt  against 
said  Samuel  Short,  he,  said  Samuel  Short,  was  indebted  to  divers 
persons  in  divers  large  sums  of  money,  and  was  insolvent  and  un- 
able to  pay  his  creditors,  and  was  likely  to  become  a  bankrupt ; 
and  being  so  insolvent  and  unable  to  pay  his  creditors,  and  being 
likely  to  become  a  bankrupt,  he,  said  Samuel  Short.,  afterward,  and 
before  the  making  of  the  said  writing  obligator^'  in  the  said  plea  men- 
tioned, to  wit,  on day  of ,  at ,  gave  notice  thereof 

to  the  said  defendant,  and  the  said  defendant  then  and  there  being 
indebted  to  said  Samuel  Short  in  a  large  sum  of  money,  upon  and 
by  virtue  of  the  promises  and  undertakings  in  the  said  declaration 
mentioned,  then  and  there  due  and  payable  to  said  Sajnuel  Short, 
it  was  then  and  there  fraudulently  and  by  the  covenant  of  said 
Samuel  Short  and  defendant  then  and  there  had  between  said 
Samuel  Short  and  defendant,  in  order  to  delay  the  payment  of  the 
said  money  so  due  and  owing  from  said  defendant  to  said  Satnuel 
Short,  and  to  keep  the  same  from  the  creditors  of  said  Samuel  Short 
for  a  long  time,  to  wit,  for  the  respective  times  in  the  said  plea  men- 
tioned, and  in  view  and  contemplation  of  the  bankruptcy  of  said 
Satnuel  Short,  agreed  between  the  said  Satnuel  Short  and  the  said 
defendant  that  the  said  Samuel  Short  should  give  time  for  payment 
so  due  and  owing  from  the  said  defendant  to  the  said  Samuel  Short 
on  the  promises  and  undertakings  in  the  said  declaration  mentioned, 
and  the  said  defendant  should  make  and  execute  to  said  Samuel 
Short  the  said  writing  obligatory  in  the  said  plea  mentioned,  for  the 
payment  of  the  said  money  so  due  and  owing  to  said  Samuel  Short  a.% 
aforesaid,  by  the  said  instalments  in  the  said  plea  mentioned;  and  said 
plaintiffs  further  say  that  the  said  Satnuel  Short  remained  and  con- 
tinued so  insolvent  and  unable  to  pay  his  creditors  from  the  time  of 
the  making  and  delivering  the  said  writing  obligatory  until  the 
suing  out  of  the  commission  of  bankrupt  hereinafter  mentioned,  to 
wit,  etc..  and  said  plaintiffs  further  say  that  said  Samuel  Short  al- 
most immediately  after  the  making  of  the  said  writing  obligatory,  to 

wit,  on day  of ,  at ,  did  absent  himself  from  his 

dwelling  house  in  order  to  delay  his  creditors  of  their  just  and  true 
debts;  and  thereupon  said  Samuel  Short,  being  a  subject  of  this  king- 
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dom,  and  then  for  a  long  time  before  exercising  the  trade  of  mer- 
chandise, by  way  of  bargaining,  exchanging,  bartering,  and  seeking 
his  trade  of  living  by  buying  and  selling,  and  being  indebted 
unto  said  Ben  and  one  A.  Coe  in  the  sum  of,  etc.,  of  lawful, 
etc.,  and  upward,  for  a  true  and  just  debt,  due  and  owing  from 
said  Samuel  Short  to  them  as  aforesaid,  and  to  divers  persons  in 
divers  large  sums  of  money,  to  wit,  on,  etc.,  at,  etc.,  the  aforesaid 
debt  to  said  Ben  and  A.  Coe  and  the  said  other  debts  then  and  still 
being  due  and  no  ways  paid  or  satisfied,  he,  said  Samuel  Short,  be- 
came a  bankrupt  within  the  true  intent  and  meaning  of  the  several 
statutes  concerning  bankrupts  made  and  provided  ;  and  Samuel 
Short  so  being  and  continuing  a  bankrupt  as  aforesaid,  and  the  said 
debts  so  remaining  unpaid  and  unsatisfied,  afterward,  to  wit,  on,  etc., 
on  the  petition  of  Ben  and  A.  Coe,  as  well  for  themselves  as  all  the 
other  creditors  of  said  Samuel  Short,  made  and  exhibited  in  ^vriting, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
to  the  right  honorable  lord  Thurlow,  then  and  still  being  lord  high 
chancellor  of  Great  Britain,  a  certain  commission  of  our  lord  the 
now  king,  sealed  with  the  great  seal  of  Great  Britain,  in  due  manner 
issued  out  of  his  majesty's  high  court  of  chancery,  the  said  court  then 
and  still  being  at  Westminster,  in,  etc.,  against  said  Samuel  Short, 
directed  to  A.  Hoe,  J.  Loe,  P.  Joe,  H.  Hay,  esquires,  and  J.  Way, 
gentleman,  by  which  said  commission  our  lord  the  king  did  name, 
assign,  and  appoint,  constitute,  and  ordain  them,  said  A.  Hoe,  etc., 
his  special  commissioners,  thereby  giving  full  power  and  authority 
to  the  said  commissioners,  or  any  four  or  three  of  them,  to  proceed 
according  to  the  statute  in  the  said  commission  specified,  and  all 
bankrupts,  not  only  concerning  the  bankrupt,  his  body,  lands,  tene- 
ments, freehold,  and  customary  goods,  debts,  and  other  things 
whatsoever,  but  also  concerning  all  other  persons  who  by  conceal- 
ment, claim,  or  otherwise  did  or  should  offend  touching  the  prem- 
ises in  the  said  commission  specified,  or  any  part  thereof,  contrary 
to  the  true  intent  and  meaning  of  the  same  statute,  and  to  do  and 
execute  all  and  every  thing  and  things  whatsoever,  as  well  for  the 
satisfaction  and  payment  of  the  said  creditors  as  toward  and  for  all 
other  intents  and  purposes  according  to  the  ordinance  and  revi- 
sions of  the  same  statute  ;  the  said  lord  the  king,  by  the  said  com- 
mission, willing  and  commanding  the  said  A.  Hoe,  etc.,  and  four 
or  three  of  them,  to  proceed  to  the  execution  and  accomplishment  of 
the  said  commission,  according  to  the  true  intent  and  meaning  of  the 
statute,  with  all  due  diligence  and  effect,  as  by  the  said  commission 
more  fully  appears,  which  said  commission  is  still  in  due  force  and 
effect,  by  virtue  of  which  said  commission,  and  by  force  of  the  several 
statutes,  said  P .  Joe,  etc.,  three  of  the  commissioners  named  in  the 
said  commission,  afterward,  to  wit,  on,  etc.,  at,  etc.,  in  due  form 
of  law  did  adjudge  and  declare  that  said  Samuel  Short,  before 
the  date  and  suing  forth  of  said  commission  against  him,  became 
and  was  a  bankrupt,  within  the  true  intent  and  meaning  of  the  sev- 
eral statutes  then  in  force  concerning  bankrupts,  some  or  one  of 
them  adjudged  and  declared  him  a  bankrupt  accordingly,  to  wit, 
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on,  etc.,  at,  etc.  ;  and  said  plaintiffs  further  say  that  afterward,  to 
wit,  on,  etc.,  at,  etc.,  said  Samuel  Short  then  remaining  and  con- 
tinuing a  bankrupt,  the  said  P .  yoe,  etc.,  three  of  the  commissioners 
in  the  said  commission  named,  by  certain  indentures  then  and  there 
made  between  one  T.  Voe  of  the  first  part,  the  said/*.  yoe,etc.,oi 
the  second  part,  and  said  plaintiffs  then  and  there  being  creditors  of 
the  said  Samuel  Short  of  the  third  part,  the  second  part  of  which  said 
indenture,  sealed  with  the  seals  of  said  P.  jfoe,  etc.,  the  said  plain- 
tiffs now  bring  here  into  court,  the  date  whereof  is,  etc.,  bargained, 
sold,  assigned,  and  transferred  to  said  plaintiffs,  among  other  things, 
all  the  debts  and  sums  of  money  due  and  owing  to  the  said  Samuel 
Short  in  trust;  nevertheless  for  the  use  and  benefit  of  said  plaintiffs, 
and  all  other  the  creditors  of  said  Samuel  Short  who  then  had  de- 
manded, or  afterward  should  in  due  time  come  and  demand,  relief 
by  virtue  of  the  said  commission,  and  should  contribute  toward  the 
expenses  of  the  same  according  to  the  limitations  of  the  aforesaid 
statues  ;  and  so  said  plaintiffs  say  that  the  said  agreement  between 
said  Samuel  Short  and  said  defendant,  in  the  plea  of  said  defendant 
lastly  above  pleaded  in  bar  mentioned,  and  the  said  writing  obliga- 
tory in  that  plea  mentioned,  are  void  and  against  law,  and  this  they 
are  ready  to  verify  :  wherefore  they  pray  judgment  and  their  dam- 
ages, by  reason  of  the  not  performing  the  said  promises  and  under- 
takings in  the  said  declaration  mentioned,  to  be  adjudged  to 
them,  etc.      {^Signature  oj^ attorney,  as  in  F'orm  No.  370.) 

(3)  To  Plea  of  Delivery  and  Acceptance  of  Note  or  Bill.1 

(a)   Deiiying  Delivery. 

Form  No.  377. 

(  Commencing  as  in  Form  No.  370,  and  continuing  doivn  to  *) 
because  he  says  that  the  said  defendant  did  not  make  and  deliver  to 
him  the  said  plaintiff  the  said  supposed  promissory  note  (or  the  said 
supposed  bill  of  exchange)  in  said  plea  mentioned,  in  full  satisfac- 
tion and  discharge  of  the  several  promises  and  undertakings  men- 
tioned in  said  declaration,  as  the  said  Richard  Roe  hath  in  his  above 
plea  alleged  ;  nor  did  the  said  plaintiff  take  or  receive  of  and  from 
the  said  defendant  the  said  supposed  promissory  note  (or  the  said 
supposed  bill  of  exchange) ,  in  full  satisfaction  and  discharge  of  the 
said  several  promises  and  undertakings  mentioned  in  said  declaration, 

1.  If  a  good  note  or  bill  has  in  fact  the  defendant  was  drawer  or  indorser, 

been  given,  the  plaintiff  should  then  should  aver  that  he  had  notice  thereof, 

reply  pleading  nonpayment.    1  Saund.  2  Chit.  PI.  (3d  Am.  from  2d   London 

PI.  26.  ed.)  491. 

Where  a  bill  or  note  has  in  fatt  been        If  the  defendant  plead  that  he  deliv- 

given  in  payment,  and  is  so  pleaded,  ered  a  bill  or  note  in  payment,  plaintiff 

the  replication  must  not  traverse  the  may  traverse  the  plea ;  or,  admitting 

delivery  or  acceptance  in  satisfaction,  it,  he  may  show  that  the  bill  or  note 

but  must  state  the  dishonor  of  such  has   been   dishonored.     Kearslake    v. 

bill  when  the  same  became  due,  and,  if  Morgan,  5  T.  R.  513  ;   i  Saund  PI.  24. 
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in  manner  and  form  as  the  said  Richard  Roe  the  said  defendant 
hath  in  his  above  plea  alleged  {^concluding  as  in  Form  No.  370). 

OR    ANOTHER    FORM    OF    THE    SAMB. 

Form  No.  378. 
(Precedent  in  i  Saund.  PI.  26.) 

(  Commencing-  as  in  Form  No.  370,  and  continuing  down  to  *) 
because  he  says  that  the  said  defendant  did  not  make  and  deliver  to 
him  the  said  plaintiff  the  said  supposed  promissory  note  in  the  said 

plea  mentioned,  for  and  on  account  of  the  said  sum  of  £, ,  parcel 

of  the  said  several  sums  of  money  in  said  declaration  mentioned, 
and  the  said  several  promises  and  undertakings  relating  thereto ;  nor 
did  the  said  plaintiff  take  or  receive  of  and  from  the  said  defendant 
the  said  promissory   note   for  and  on  account  of  the  same  sum  of 

£, ,  and  the  said  promises  and  undertakings  relating  thereto,  in 

manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  plea  in 
that  behalf  alleged  {concluding  as  in  Form  No.  370). 

{b)   Denying  Acceptance. 

Form  No.  379. 

(  Commencing  as  in  Form  No.  370,  and  continuing  down  to  *) 
because  protesting  that  the  said  Richard  Roe  did  not  give  and  de- 
liver to  him  the  said  yohn  Doe  the  said  supposed  promissory  note 
(or  the  said  supposed  bill  of  exchange),  in  full  satisfaction  and  dis- 
charge of  the  several  promises  and  undertakings  mentioned  in  said 
declaration,  as  the  said  Richard  Roe  hath  in  the  above  plea  alleged; 
yet  for  replication  in  this  behalf  the  said  John  Doe  saith  that  the 
said  yohn  Doe  did  not  accept,  receive,  and  take  of  and  from  the 
said  Richard  Roc  the  said  supposed  promissory  note  (or  the  said 
supposed  bill  of  exchange) ,  in  full  satisfaction  and  discharge  of  the 
said  several  promises  and  undertakings  mentioned  in  said  declara- 
tion, in  manner  and  form  as  the  said  Richard  7?oehath  in  his  above 
plea  alleged  {concluding  as  in  Form  No.  370). 

OR  ANOTHER  FORM  OF  THE  SAME. 

Form  No.  380. 

(  Commencing  as  in  Form  No.  370,  and  continuing  down  to  *) 
because  protesting  that  the  said  Richard  Roe  did  not  give  and  de- 
liver to  him  the  said  John  Doe  the  said  supposed  promissory  note 
(or  the  said  supposed  bill  of  exchange)  in  said  plea  mentioned,  for 
and  on  account  of  the  said  sum  of  £ ,  parcel  of  the  said  sev- 
eral sums  of  money  in  said  declaration  mentioned,  and  the  said  sev- 
eral promises  and  undertakings  relating  thereto,  as  the  said  Rich- 
ard Roe  hath  above  in  his  said  plea  alleged ;  yet  for  replication  in 
this  behalf  the  said  fohti  Doe  saith  that  the  said  John  Doe  did  not 
accept,  receive,  and  take  of  and  from  the  said  Richard  Roe  the  said 
.supposed  promissory  note  (or  the  said  supposed  bill  of  exchange)  in 
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said  plea  mentioned,  for  and  on  account  of  the  said  sum  of  £,- 


parcel  of  the  said  several  sums  of  money  in  said  declaration  men- 
tioned, and  the  said  several  promises  and  undertakings  relating 
thereto,  in  manner  and  form  as  the  said  Richard  Roe  hath  in  his 
above  plea  alleged  {^concluding  as  in  Form  No.  370). 

e.  To  Plea  Alleging  Payment  and  Acceptance  of  Money,  i 
Form  No.  381. 
(Precedent  in  3  Wentw.  PI.  132.) 

(  Venue,  term  and  title  as  in  Form  No.  370.) 

And  the  said  plaintiff,  as  to  the  said  plea  off  the  said  defendant, 
by  him  secondly  above  pleaded  in  bar  as  to  the  four  first  promises 
and  undertakings  in  the  said  declaration  mentioned  and  above  made 
by  the  said  defendant,  says  that  he  the  said  plaintiff  ought  not  to 
be  barred  from  having  or  maintaining  his  aforesaid  action  thereof 
against  him  the  said  defendant  ;j-  because  he  saith  that  though  true 
it  is  that  the  said  several  walls  in  the  said  four  first  counts  of  the 
said  declaration  mentioned  were  and  are  one  and  the  same  wall, 
and  not  divers  or  different  walls,  as  the  said  defendant  hath  above 
in  that  plea  alleged ;  yet,  protesting  that  he  the  said  plaintiff 
did  not  waive  or  discharge  the  said  defendant  of  and  from  the 
said  four  first  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  from  the  performance  thereof,  or  of  or  from  any  or 
either  of  them  ;  and  that  he  the  said  defendant  did  not  give  or  pay 
to  the  said  plaintiff,  nor  did  he  the  said  plaintiff  take,  accept,  and 
receive  of  and  from  him  the  said  defendant,  the  said  sum  of  ^ve 
pounds  Jive  shillings  in  the  said  second  plea  mentioned,  as  or  by 
way  of  satisfaction  or  equivalent  for  the  damage  to  be  done  to  or 
sustained  by  him  the  said  plaintiff  by  pulling  down  of  the  wall  as 
in  the  said  second  plea  is  in  that  behalf  alleged.  For  replication  in 
this  behalf  he  the  said  plaintiff  saith  that  it  was  not  agreed  by  and 

1.  Replication  to  Plea  Which  Alleged  plaintiff  by  reason  of  the  trespasses  in 

the  Payment  and  Acceptance  of  Moneys,  the  declaration  mentioned,  in  manner 

— A  replication  to  a  plea  which  alleged  and  form,  etc.,  with  the  conclusion  to 

the   acceptance   of   a   certain   sum   of  the  country,  was  held  a  good  answer, 

money    in    satisfaction    of    plaintiff's  as  traversing  the  agreement  in  the  plea 

claims  against   the  defendant,  arising  mentioned,  although  not  noticing  the 

out  of  a  certain  alleged  trespass,  sub-  payment  or  acceptance  of  the  alleged 

stantially  to  the  effect  that  it  was  not  sum  of  money.     Bainbridge  v.  Lax,  9 

agreed  by  and   between  plaintiff  and  Q^  B.  819,  58  E.  C.  L.  819. 
defendant  John  Bourne  that  the  said         In   replying   to   the   plea  of  accord 

disputes,  differences,  claims,  and   de-  and   satisfaction   in   trespass,  plaintiff 

mands     should     be     mutually     relin-  may  deny  the  accord,  or  state  it  to  be 

quished  and  forgiven,  and  that  defend-  for  another  trespass,  and  traverse  the 

ant    John    Bourne     should     pay    and  acceptance  in  satisfaction ;  or  he  may 

deliver  to  plaintiff  a   certain   sum   of  reply  that   the   defendant  was   guilty 

money  as  a  final  settlement   and   full  after    the    accord,    i    Saund.    PI.    24. 

satisfaction  and  discharge  of  all  claims  But  it  is   a  good   query  whether  the 

of    plaintiff   against    defendant    John  plaintiff  ought   not   in    such  case    to 

Bourne,  and  amongst  other  things  of  new  assign.     Chit.  PI.  518a ;   i  Saund. 

all  damages  whatever    sustained    by  PI.  24. 
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between  him  the  said  plaintiff  and  the  said  defendant  in  manner 
and  form  as  the  said  defendant  hath  above  in  his  said  second  plea  in 
that  behalf  alleged,  and  this  he  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country,  and  the  said  defendant  doth  the  like. 
And  as  to  the  said  plea  of  inhere  insert  words  found  between  \  f, 
supra  in  this  form)  \  because  he  saith  that  though  true  it  is  that 
the  said  several  supposed  walls  in  the  said  four  first  counts  of  the 
said  declaration  mentioned  were  and  are  one  and  the  same  wall, 
and  not  divers  or  different  walls,  as  the  said  defendant  hath  above 
in  his  said  third  plea  in  that  behalf  alleged ;  yet,  protesting  that 
the  said  defendant  did  not  give  or  pay  to  the  said  plaintiff  the  said 
sum  of  fve  pounds  fve  shillings  in  the  said  third  plea  mentioned, 
in  satisfaction  and  discharge  of  the  said  four  first  promises  and 
undertakings  in  the  said  declaration  mentioned,  and  of  all  damages 
to  be  sustained  by  the  said  plaintiff  by  or  in  consequence  of  pulling 
down  the  aforesaid  wall,  as  the  said  defendant  hath  above  in  his 
said  third  plea  in  that  behalf  alleged.  For  replication  in  this 
behalf  he  the  said  plaintiff  saith  that  he  the  said  plaintiff  did  not 
take,  accept,  or  receive  the  said  sum  oi  fve  pounds  ^z^e  shillings  of 
and  from  him  the  said  defendant,  in  satisfaction  and  discharge  of 
the  said  four  first  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  of  all  damages  to  be  sustained  by  the  said  plaintiff 
by  reason  and  in  consequence  of  pulling  down  the  aforesaid  wall, 
in  manner  and  form  as  the  said  defendant  hath  above  in  his  said 
third  plea  in  that  behalf  alleged  {^concluding  as  in  Form  No.  370). 

d.  To  Plea  Alleging  Execution  and  Delivery  and  Acceptance  of  a  Deed,  i 

SECURING   AN   ANNUITY   TO   THE    PLAINTIFF. 

Form  No.  382. 

(Precedent  in  Turner  v.  Browne,  3  C.  B.  157,  54  E.  C.  L.  157.) 
{^Presumably  commencing-  as  in  Form  No.  383,  and  continuing 

1.  Replication  to  Plea  Which  Alleged  the  liability  on  the  part  of  the  defendants 
Delivery  and  Acceptance  of  Certain  Deeds  to  pay  thereunder  divers  large  sums 
and  Securities. — In  Stears  v.  South  Es-  of  money,  and  of  great  value,  to  the 
sex  Gas-Light,  etc.,  Co.,  9  C.  B.  N.  plaintiff,  and  not  otherwise;  whereas 
S.  180,  99  E.  C.  L.  180,  an  equitable  in  truth  and  in  fact  such  deeds  and 
replication  to  the  twenty-fourth  plea  securities  were  not  at  any  time  valid 
was  held  good  which  was  substantially  deeds  and  securities,  and  did  not  create 
as  follows  :  On  equitable  grounds  as  any  liability  whatever  on  the  defend- 
to  so  much  of  the  plaintiflF's  claim  as  ants  as  aforesaid,  as  the  defendants 
is  by  the  twenty-fourth  plea  alleged  to  always  well  knew  or  ought  to  have 
have  been  satisfied  by  the  execution  known  ;  and  that  the  defendants  always 
and  delivery  of  the  deeds  and  securi-  assented  to  recognize  and  adopted  the 
ties,  that  the  said  deeds  and  securities  invalidity  thereof,  and  before  suit 
were  delivered  to  and  accepted  by  the  wholly  disaffirmed  and  repudiated  all 
plaintiflF  as  in  that  plea  mentioned,  on  liability  thereunder;  and  that,  by 
the  faith  of  a  representation  then  made  means  of  the  premises,  the  said  deeds 
with  the  defendant  to  the  plaintiffs,  and  securities  had  not  been  at  any 
that  such  deeds  and  securities  were  time,  and  never  would  be,  of  any  valid- 
valid  deeds  and  securities,  creating  a  ity  or  value  whatever. 
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down  to*.,  then  substantially  alleging  as  follows:^  That  the  in- 
denture in  the  plea  mentioned  was  made  and  entered  into  by  and 
between  the  defendant  and  the  plaintiff"  and  Weston,  after  the  pass- 
ing of  the  S3  George  III.,  c.  141,  intituled,  "  An  act  to  repeal  an  act 
of  the  seventeenth  year  of  his  present  majesty,  intituled,  '  An  act 
for  registering  the  grants  of  life  annuities,  and  for  the  better 
protection  of  infants  against  such  grants,'  and  to  substitute  other 
provisions  in  lieu  thereof,"  and  that  the  said  annuity  in  the  in- 
denture mentioned  was  granted  by  the  defendant  to  the  plaintiff' 
upon  and  for  a  pecuniary  consideration  in  that  behalf,  and  that  the 
said  indenture  was  made  and  entered  into  by  and  between  the  de- 
fendant and  the  plaintiff  and  Weston.,  for  the  said  pecuniary  consid- 
eration by  the  plaintiff  so  given  and  paid  to  the  defendant  in  that 
behalf  as  aforesaid,  and  that  no  memorial  of  the  said  indenture  was 
enrolled  in  the  high  court  of  chancery  within  thirty  days  after  the 
execution  thereof,  according  to  the  directions  of  the  said  statute  ; 
that  afterward,  and  after  the  expiration  of  thirty  days  after  the 
execution  of  the  indenture,  and  before  the  commencement  of  the 
suit,  to  wat,  on  the  29th  of  March.,  i844>  a  large  sum  of  money,  to 
wit,  £770  of  the  said  annuity  or  yearly  sum,  for  two  years  and  a 
half  of  another  year  next  following  the  date  of  the  said  indenture, 
and  which  immediately  preceded  and  ended  on  the  said  twenty-ninth 
day  of  the  said  month  of  March.,  became  due  and  payable  from  the 
defendant  to  the  plaintiff,  and  payment  thereof  was  afterward,  to 
wit,  on,  etc.,  demanded  by  the  plaintiff  of  the  defendant,  who  then 
wholly  neglected  and  refused  to  pay  the  same  ;  that  the  said  sum  of 
money  being  so  owing  and  in  arrear  as  aforesaid,  she  the  plaintiff, 
for  the  recovery  of  the  same,  did  afterward,  to  wit,  on,  etc.,  sue 
and  prosecute  out  of  the  court  of  Qiieen's  Bench  at  Westminster.,  a 
certain  writ  of  our  lady  the  Queen,  called  a  writ  of  summons,  bear- 
ing date,  etc.,  directed  to  the  defendant,  whereby  the  defendant 
was  commanded,  etc.,  and  that  such  writ  was  so  sued  out  and  pros- 
ecuted as  aforesaid  out  of  the  said  court  by  the  plaintiff,  with  intent 
that  the  defendant  might,  by  virtue  thereof,  appear  in  the  said 
court  to  answer  her  in  the  said  action,  and  that  the  plaintiff  might 
thereupon  declare  against  him  the  defendant,  upon  and  for  the  said 
sum  of  money  so  due  and  owing  from  the  defendant  to  the  plaintiff 
as  aforesaid ;  that  the  defendant  afterward,  to  wit,  on  the  day  and 
year  last  aforesaid,  appeared  in  the  said  court  to  answer  the  plain- 
tiff in  the  said  action,  and  thereupon  the  plaintiff,  according  to  the 
said  intent,  did  afterwards  and  before  the  commencement  of  the  suit, 
to  wit,  on,  etc.,  declare,  amongst  other  things,  in  the  said  action, 
that  whereas  theretofore,  to  wit,  on  the  29th  of  September.,  184I, 
by  a  certain  indenture  then  made  between  the  defendant  of  the  first 
part,  the  plaintiff  of  the  second  part,  and  the  said  T.  E.  Weston  of 
the  third  part  (profert),  he  the  defendant  did  covenant  with  the 
plaintiff  that  he  the  defendant  should  and  would  well  and  truly  pay 
or  cause  to  be  paid  unto  the  plaintiff,  during  her  the  plaintiff's  nat- 
ural life,  a  certain  annuity  or  yearly  sum  of  £308,  free  from  all 
taxes,  and  without  any  deduction  whatsoever,  at  the  days  and  times 
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and  in  manner  and  form  as  in  the  said  indenture  expressed  and  ap- 
pointed for  payment  thereof,  that  is  to  say,  etc.,  etc.,  the  first  pay- 
ment of  the  said  annuity  to  begin  and  be  made  on  the  29th  of  De- 
cember next  ensuing  the  date  of  the  said  indenture,  according  to  the 
true  intent  and  meaning  of  the  said  indenture,  as  by  the  said  in- 
denture, reference  being  thereunto  had,  would,  amongst  other 
things,  more  fully  and  at  large  appear ;  and  the  plaintiff  in  fact 
further  said  that  after  the  making  of  the  said  indenture,  and  be- 
fore the  commencement  of  that  suit,  to  wit,  on  the  29th  of  March, 
1844^  a  large  sum  of  money,  to  wit,  the  sum  of  £770  of  the  said 
annuity  or  yearly  sum,  for  two  years  and  the  half  of  another  year 
next  following  the  date  of  the  said  indenture,  and  which  im- 
mediately preceded  and  ended  on  the  day  and  year  therein  last  afore- 
said, became  due  from  the  defendant  to  the  plaintiff,  and  still 
remained  in  arrear,  contrary  to  the  said  indenture  and  the  said  cov- 
enant of  the  defendant  in  that  behalf;  that  the  defendant  thereupon, 
afterwards  and  before  the  commencement  of  this  suit,  to  wit,  on, 
etc.,  did,  amongst  other  things,  plead  to  the  said  declaration  in  the 
manner  following,  that  is  to  say,  that  the  indenture  in  the  declara- 
tion mentioned  was  made  and  entered  into  after  the  passing  of  the 
53  George  III,  c.  141,  intituled,  etc.,  and  that  the  said  annuity  was 
granted  upon  and  for  a  pecuniary  consideration  in  that  behalf ;  and 
the  defendant  further  said  that  no  memorial  of  the  indenture  in 
that  declaration  mentioned  was  enrolled  in  the  high  court  of  chan- 
cery within  thirty  days  after  the  execution  thereof,  according  to  the 
directions  of  the  said  act  of  Parliament,  and  that  this  he  the  defend- 
ant was  ready  to  verify ;  that  the  indenture  in  the  said  plea  of  the 
defendant  and  in  the  said  declaration  of  the  plaintiff  mentioned  was 
one  and  the  same  indenture,  and  that  the  same  was  void,  a  memo- 
rial thereof  not  having  been  enrolled  pursuant  to  the  provisions  of 
the  said  statute;  that  the  plaintiff  afterwards,  and  after  the  pleading 
of  the  said  pleas  in  the  said  action  of  debt  as  thereinbefore  men- 
tioned, and  before  the  commencement  of  this  suit,  to  wit,  on  the 
29th  of  November ,  iS^.^,  elected  and  then  consented  and  agreed, 
solely  in  consequence  of  the  said  plea  so  pleaded  by  the  defendant, 
and  stating  the  said  indenture  to  be  null  and  void  as  aforesaid,  that 
the  said  indenture  should  be  null  and  void,  as  pleaded  by  the  de- 
fendant ;  that  thereupon  she  the  plaintiff  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  and  before  the  commencement  of 
this  suit,  entered  a  discontinuance  of  the  said  action  of  debt,  and 
the  same  was  thereby  then  abated  and  ceased,  and  was  and  is 
thereby  wholly  determined  and  ended ;  and  that  the  said  sum  of 
£770,  and  every  part  thereof,  was  and  still  is  wholly  unpaid  and 
unsatisfied  by  the  defendant  to  the  plaintiff.i  [And  this  the  plaintiff 
is  ready  to  verify  :  wherefore  she  prays  judgment  of  damages  by 
her  sustained  on    account    of  the  nonperformance   of  the   several 

1.  On  demurrer  this  replication  was  the  accord  and  satisfaction  therein  set 
held  to  be  a  good  and  sufficient  answer  up  had  been  rendered  nugatory  and 
to  the  plea  in  this  case,  as  showing  that     unavailing  by  the  defendant's  own  acts. 
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promises  in  the  said  declaration  mentioned  to  be  adjudged  to  her, 
etc.i] 

2.  Under  the  Hilary  Rules,  4  William  IV.2 

Form  No.  383. 
(Petersd.  Prec.  of  PI.  20,  29.) 

In  the  King's  Bench  (or  /;?  the  Common  Pleas)  ^  (or  In  the  Ex- 
chequer of  Pleas),  the day  of in  the  year .8 

yohn   Doe     ) 

against         > 

Richard  Roe.  ) 

The  plaintiff,  as  to  the  plea  of  the  defendant  by  him  (or  by  him 
secondly,  or  thirdly,  or  as  the  case  may  be)  above  pleaded,  says* 
that*  the  said  defendant  did  not  deliver  (or  if  a  bond  were  pleaded 
say:  did  not  make  and  seal,  and  as  his  act  and  deed  deliver)  to 
him  the  plaintiff  the  said  pipe  of  w^ine  [or  the  said  supposed  writing- 
obligatory) ,  (^or  ivhatever  the  thing  iv as  which  was  alleged  to  have 
been  delivered)  in  the  plea  mentioned,  in  full  satisfaction  and  dis- 
charge of  the  several  causes  of  action  in  the  declaration  mentioned, 
in  manner  and  form  as  the  defendant  has  above  in  his  plea  in  that 
behalf  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by 
the  country,  etc." 

3.  In  Common-law  States. 

a.  Denying  Delivery. 

Form  No.  384. 

StateofZ?.Wr.,  J6  ^^^^^ ^^^^^^ Term,  A.D.  i896. 


County  of  Kent. 

yohn  Doe      ) 

against         > 

Richard  Roc.  ) 

And  the  said  yohn  Doe,  as  to  the  said  plea  of  the  said  Richard 
Roe  by  him  above  pleaded,  says  that  he  the  said  yohn  Doe,  by  rea- 
son of  anything  by  the  said  Richard  Roe  in  that  plea  alleged,  ought 

1.  This  conclusion  to  a  replication  of  the  whole  cause  of  action,  to  use  any 
of  this  character  is  taken  from  Petersd.  allegation  of  frccludi  non,  or  to  the 
Prec.  of  PI.  21,  to  complete  the  form  like  effect.  Petersd.  Prec.  of  PI.  20, 
as  to  the  words  in  [  J,  the  plea   being  note  3. 

of  date  subsequent  to  the  Hilary  Rules  6.  This  is  the  appropriate  form  of  a 

and    prior   to   the   Common-law  Pro-  replication  whether  there  has  been  an 

cedure  Act.  acceptance  or  not.     Bac.  Ab.,  title  Ac- 

2.  See    Form    No.   382,    supra,   for  cord,  C. ;  Com.  Dig.,  title  Accord,  O. ; 
precedent    drawn    after    adoption   of  Petersd.  Prec.  of  PI.  29,  note  i. 
these  rules.  6.  For   the    formal  _  commencement 

3.  By  the  Hilary  Rules,  4  William  and  conclusion  of  a  replication  in  any 
IV.,  a  replication  is  required  to  be  en-  particular  jurisdiction,  consult  the  title 
titled  of  the  day,  month,  and  year  Replications,  where  will  be  dis- 
when  the  same  is  pleaded.  cussed  in  detail  the  necessity  for  stat- 

4.  By  Hilary  Rules,  4  William  IV.,  ing  the  venue  and  the  term  of  court, 
it  was  not  necessary,  in  any  replication  the  method  of  entitling  the  cause, 
intended  to  be  pleaded  in  maintenance  etc. 
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not  to  be  barred  from  having  and  maintaining  his  aforesaid  action 
thereof  against  him  the  said  Richard  Roe,  because  he  says  that  the 
said  Richard  Roe  did  not  {^continuing  and  concluding  as  in  Forms 
Nos.  370  to  882  to  Jit  the  particular  case  in  -which  the  replication  is 
desired  to  be  drawn ) . 

Form  No.  385. 

(Precedent  in  Deut  v.  Coleman,  10  Smed.  &  M.  (Miss.)  85.) 

[  George  R.  Deut,  President  of  the  Board  of  Trus-  ^   In    the    C  i  r- 
tees  of  school  lands  of  township  10,   range  i,  c«/7  Court  of 

east,  in  yeffcrson  county,  staie.  oi  Mississippi,    I        Claiborne 
against  [       county,  Fcb- 

John  B .    Coleman,  Asa  P .  yo?ics,  ruary  Term, 

and  Levi  C.  Harris.  )        A.D.   1847. 

The  plaintiff,  as  to  the  said  plea  of  the  defendants  by  them  above 
pleaded,  says]^  that  the  said  defendant  Coleman  did  not  bargain,  sell, 
and  convey  unto  him  the  said  plaintiff  a  certain  tract  of  land  situate 
in  the  county  of  Jeffersoji,  in  full  satisfaction  and  discharge  of  the 
said  suin  of  money  in  the  said  promissory  note  in  the  said  plaintiff's 
declaration  mentioned,  and  that  he  the  said  plaintiff  did  not  then  and 
there  receive  and  accept  the  same  in  full  satisfaction  and  payment 
of  the  said  sum  of  money  in  the  first  count  of  plaintiff's  said  decla- 
ration mentioned   {concluding  as  in  Forjn  No.  370). "^ 

Form  No.  386. 

(Precedent  in  Baldwin  v.  Massillon  Bank,  i  Ohio  St.  143.) 

\Bank  of  Massillon  ^Ti.u/^       ^    c  r-  r>i 

•-  -^     .      ,  in  the  Court  or  LommoJi  Fleas 

.7-  r>      D    7j     •        T^     J     •  1.   \       of    Su?nmit    county,    Feb- 

jyorman   C.   Baldwin,   l^rcderick   i  ^  Qr 

Baldwin,  and  Van  R.  Htcmphrey .  J  -^  »      •    • 

1.  [First,    Sifniliter,  to  the  plea  of  non  est  factum.) 

2.  And  the  said  plaintiff  the  Ba?ik  of  Massillon  further  says,  as 
to  the  plea  of  the  said  defendants  Nor7na7i  C.  Baldwin,  Frederick 
Baldwin,  and  Van  R.  Humphrey  by  them  above  pleaded,  that  it 
the  said  Bank  of  Massillon,  by  reason  of  anything  in  that  plea 
alleged,  ought  not  to  be  barred  from  having  its  aforesaid  action 
against  them  the  said  Norman  C.  Baldwin,  Frederick  Baldwin, 
and  Van  R.  Huf7iphrey,  because  it  says  that  the  said  Frederick 
Baldwin'\^  did  not  deliver  the  said  deed  of  conveyance  or  convey 
the  said  several  premises  to  the  bank  in  full  satisfaction  [and  dis- 
charge of  the  several  promises  and  undertakings  in  said  declaration 
mentioned], 3  nor  did  the  bank  accept  and  receive  the  same  in  full 
satisfaction  and   discharge  [of  the  said  several  promises  and  under- 

1.  The  words  in  [  ]  are  not  found  in  was  held  to  have  been  improperly  sus- 
the  precedent.  tained.    Dent  f.  Coleman,  10  Smed.  & 

2.  A   demurrer   to    this  replication,     M.  (Miss.)  85. 

assigning  that  it  was  broader  than  the  3.  The  words  in  [  ]  are  not  found 
plea,  was  double,  and  tended  to  issue,     in  the  precedent. 
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takings  in  said  declaration   mentioned,  in  manner  and  form  as  the 
said  defendants  Norman    C.  Baldwin,  Frederick  Bald-win,  and 
Van  R.  Humphrey  have  above  in  their  said  plea  alleged ;  and  this 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  etc. 

Otis  and   Wolcott, 
Attorneys  for  PlaintifiT].! 

b.  Denying  Acceptance.  2 
Form  No.  387- 

^^  ^ .  I     In   the  Greene  Circuit   Court,   February  Term, 

against         V        ^  j^    ^g^^.  3 

Richard  Roe.  ) 

And  the  said  yohn  Doe,  as  to  the  said  plea  of  the  said  Richard  Roc 

by  him  above   pleaded,  says  that  the  said   yohn   Doe,  by  reason  of 

anything  by  the  said  Richard  Roe  in  that  plea  alleged,  ought  not  to 

be  barred  from  having  and  maintaining  his  aforesaid  action  thereof 

against  him  the  said  Richard  Roe,  because  protesting  that  the  said 

Richard  Roe  did  not  [continuing  and  concluding  as  in  Forms  Nos. 

370   to  880  to  Jit  the  particular   case  in  ivhich  the  replication  is 

sought  to  be  drawn). 

Form  No.  388. 

State  of  Michigan,    )     In    the    Court,  February    Term,* 

CoViVity oi Montcalm.  \         A.D,  \'^96. 

yohn  Doe 

against 

Richard  Roe. 

And  the  said  yohn  Doe,  as  to  the  said  plea  of  the  said  Richard 
Roe  by  him  secondly  above  pleaded,  saith  that  the  said  yohn  Doc,  by 
reason  of  anything  by  the  said  Richard  Roc  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  him  the  said  Richard  Roc,  because  protest- 
ing that  the  said  Richard  Roe  did  not  give  and  deliver  to  him  the 
said  yohn  Doe  one  pipe  of  wine  in  full  satisfaction  and  discharge 
of  the  several  promises  in  said  declaration  mentioned,  and  of  the 
damages  sustained  by  him  the  said  yohn  Doe  by  reason  of  the  non- 
performance thereof  in  manner  and  form  as  the  said  Richard  Roe  ■ 
hath  in  his  said  plea  secondly  above  pleaded  alleged ;  yet  for  rep- 
lication in  this  behalf  plaintiff  says  that  he  did  not  receive  and  ac- 
cept the  said  pipe  of  wine  in  full  satisfaction  and  discharge  of  said 

1.  The  words  in  [  ]  are  not  found  in  The  plaintiff   says  that  he  did  not 
the  precedent.  accept  the  said   two  pieces  of  broad- 

2.  Form  In  the  Justice  of  the   Peace  cloth  in  satisfaction  of  said  promises  or 
Court. — In  The  New  Hamp.shire  Justice,  either  of  them,  or  of  the  damages  aris- 
147,  the  following  form  is  found  :  ing  from  the  nonperformance  thereof. 
State  of  New  I       Before  Abraham  as  the  defendant   has  in  his  pleading- 
Hampshire,  I          A'<'»/,  justice  of  the  alleged,  and  this  he  prays  maybe  in- 

County  of        j"'    peace,  at  Concord,     quired  of  by  said  justice. 

Mcrrimac.  J  February  3,   JS96.  '  3y  his  attorney, 

John  Doe      )  Oliver  Els-worth. 

against        >  3.  See  supra,  p.  252,  note  6. 

Richard  Roe.  )  4.  See  sufra,  p.  252,  note  6. 
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several  promises,  or  any  or  either  of  them,  or  of  the  damages  sus- 
tained by  him  the  said  John  Doe  by  reason  of  the  nonperformance 
thereof,  in  manner  and  form  as  the  said  Richard  Roe  hath  by  his 
plea  secondly  above  pleaded  alleged ;  and  this  he  prays  may  be  in- 
quired of  by  the  country.  Oliver  Elsworth, 

Attorney  for  the  Plaintiff. 

e.  Putting  in  Issue  the  Whole  Plea,  i 

Form  No.  389. 
(Caruth.  Hist,  of  Lawsuit,  pp.  209,  239.) 
(  Venue  and  term.^^ 
John  Doe       ) 
against         > 
Richard  Roe.  ) 

For  replication  the  plaintiff  joins  issue  with  the  defendant's  plea. 

Oliver  Elsworth, 
Attorney  for  the  Plaintiff. 

III.  ANSWER  UNDER  THE  CODES.3 

1.  Formal  Parts, 
a.  Commencement  and  Conclusion.  4 
Form  No.  390. 

State  of  Alabama,  )  ^  In  the  Circuit  Court  of  Sumter  County,. 
County  of  Sumter.  \  February  Term,  A.D.  18P6.6 

John  Doe,  plaintiff,"^      ^ 

against  >  Answer.* 

Richard  Roe,  defendant."^  ) 

Comes  now  the  defendant  in  the  above  entitled  cause,  and  for 


1.  The  replication  on  the  part  of  the 
plaintiflF  to  a  plea  of  accord  and  satis- 
faction may  either  specially  deny 
the  accord  or  the  satisfaction,  or  may 
put  in  issue  the  whole  plea  by  a  general 
replication  as  in  Form  No.  —  Caruth. 
Hist,  of  Lawsuit,  p.  239,  §  140. 

2.  See  supra,  p.  252,  note  6. 

3.  "Satisfied  and Dlschaxsed." — An  an- 
swer in  an  action  on  a  note  which  con- 
tains (i)  a  denial  that  the  note  has  not 
been  paid,  (2)  an  allegation  that  it  has 
been  "  satisfied  and  discharged,"  does 
not  constitute  a  sufficient  plea  of  ac- 
cord and  satisfaction.  Hogan  v.  Burns 
(Cal.  1893),  33  Pac.   Rep.  631. 

4.  For  the  formal  commencement 
and  conclusion  of  an  answer  in  any 
particular  jurisdiction,  consult  the 
title  Answers  in  Code  Pleading, 
post,  where  is  discussed  in  detail  the 
necessity  for  alleging  venue,  term  of 
court,  the  method  and  manner  of  en- 
titling the  cause,  etc. 


6.  The  statement  of  the  venue  is  not 
always  necessary  in  an  answer,  yet 
there  is  no  harm  done  in  using  this 
form.  Consult  the  title  Answers  in 
Code  Pleading,  post. 

6.  In  some  states,  such  as  California, 
etc.,  the  court  is  sitting  all  the  time, 
so  that  instead  of  the  words  "  Febru- 
ary Term,  A.D.  1896,"  in  such  a  juris- 
diction, substitute  the  words  "  Febru- 
ary the  5th,  A.D.  1896." 

7.  Where    there    are    two  or  more 
plaintiffs  and  two  or  more  defendants, 
the  title  of  the  cause  should  be : 
John  Doe,   yohn   Smith, 

etc.  (naming  each  of  the 
plaintiffs),  plaintiffs, 
against 
Richard  Roe,  Robert 
Robinson,  etc.  (naming 
each  of  the  defendants), 
defendants. 

8.  It  is  not  always  necessary,  but 
safe,  to  label  the  pleading  by  the  words 
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answer  to  the  complaint  (or  petition)"^  herein  says  (or  alleges')'* 
[here  set  out  the  body  of  the  answer  in  words  and  figures  as  found 
in  the  appropriate  form  in  Porms  Nos.  394  to  4^^)  [wherefore 
the  defendant  asks  (or  prays)  (or  demands)  judgment  for  costs]. 2 

Jeremiah  Mason  ^ 
Attorney  for  Defendant. 

b.  Vepifleation.  3 

(1)  By  Defendant. 

Form  No.  391. 
State  of  Alabatna,  ) 
County  of  Sumter.  \ 

Richard  Roe  being  duly  sworn  (or  affirmed)  says  that  (or  says 
that  he  believes)  the  facts  stated  and  allegations  made  in  his  fore- 
going answer  are  (or  to  be)  true.  Richard  Roe. 

Sworn  (or  affirmed)  to  before  me,  and  signed  in  my  presence, 
this  third  day  of  February .,  A.D.  \^96. 

[seal]  John  Hancock., 

Clerk  of  the  Circuit  Court  of  Sumter  County. 


Form  No.  392. 
State  of  Kentucky., 
County  of  Bourbon. 

The  plaintiff,  fohn  Doe.,  says  that  the  statements  in  the  foregoing 
answer  are  true.  fohn  Doe. 

Signed  and  sworn  to  by  the  said  John  Doe  th\?,  fifth  day  of  Feb- 
ruary, i896,  before  me,  clerk  of  the  Bourbon  Circuit  Court. 
[l.  s.]  John  Hancock., 

Clerk  of  the  Bourbon  Circuit  Court. 

(2)  By  One  Other  than  Defendant. 

Form  No.  393. 
State  of  Alabama., 
County  of  Sumter. 

Samuel  Roe  being  duly  sworn  says  that  he  is  the  agent  (or  attor- 
ney) of  the  above-named  Richard  Roe.,  duly  authorized  in  the 
premises  ;  that  said  Richard  Roe  is  an  infant  (or  of  unsound  mind) 
(or  is  imprisoned)  (or  is  a  nonresident  of  the  County  of  Sumter) 
(or  is  now  absent  from  said  county  of  Sumter)  (or  that  the  facts  set 

"Answer"   (or  "  The  defendant's  an-  practice   is  not  always  necessary,  but 

swer")  (or  "Answer  of   the  said  de-  proper. 

fendant  Richard  Roe").  3.  For  the  necessity  of  a  verification 

1.  In  some  states,  such  as  Kansas  to  an  answer  as  well  as  to  appropriate 
and  Missouri,  etc.,  a  plaintiff's  pleading  forms  in  any  particular  instance,  con- 
is  called  "  petition  "  instead  of  "  com-  suit  the  title  Answers  in  Code 
plaint."  Pleading, /Ov?/.    For  the  forms  of  ver- 

2.  The  prayer  for  judgment  for  ifications,  generally,  consult  the  title 
costs    in   an  answer   under  the  code  Verification,  post. 

256  Volume  I. 


394.  ACCORD  AND  SATISFACTION.  395. 

forth  in  the  above  answer  of  Richard  Roe  are  within  the  personal 
knovoledge  of  this  affiant^  (or  that  the  above  pleading  of  Richard 
Roe  is  founded  upon  an  instrument  for  the  payment  of  money  only., 
and  novo  in  the  possession  of  this  aftant) ,  and  that  the  facts  stated 
in  the  allegations  in  the  foregoing  pleading  are  true  (or  the  affiant 
verily  believes  are  true) .  Samuel  Roe. 

Sworn  to  (or  affirmed  to)  before  me  (continuing  and  concluding 
as  in  Form  No.  391). 

2.  Delivery  and  Acceptance  of  Chattel. 

Under  the  rule  that  a  plea  good  as  a  common-law  pleading  is  also 
good  under  the  code,  an  answer  of  accord  and  satisfaction  under  the 
Codes  of  Procedure  and  Practice  Acts  may  be  drawn  in  the  lan- 
guage already  set  out  in  the  foregoing  Forms  Nos.  319  to  369  by 
merely  adapting  the  formal  parts  of  the  plea  to  the  code  provisions 
of  the  particular  jurisdiction,  thus: 

Form  No.  3  94- 

State  of  Missouri.,  )  In  the  Circuit  Court,  February  Term,  A.D. 
Coxxntyol  Bar  ton.  \       i896. 

John  Doe      ) 
against  >  Answer. 

Richard  Roe.    ) 

And  the  said  Richard  Roe  (continuing  and  concluding  as  in 
Forms  Nos.  319  to  327 .,  to  suit  the  particular  case). 

As  the  code  practice,  however,  has  in  a  large  measure  dor<e 
away  with  the  technicalities,  repetitions,  and  verbosity  of  the  com- 
mon law,  to  the  same  extent  it  may  be  said  the  forms  of  pleading 
under  the  Codes  and  Practice  Acts  have  been  simplified,  and  in- 
stead of  the  common-law  forms  shorter  ones  have  been  provided 
and  are  in  general  use,  thus  : 

Form  No.  395. 

(  Commencing  as  in  Forjn  No.  390,  and  continuing  down  to  *). 

First.  That  before  this  action  was  brought,  and  after  the  cause  of 
action  set  forth  in  the  complaint  had  accrued  (or  after  the  making 
of  the  contract  in  plaintiff' s  complaint  sued  on),  to  wit,  on  the 
frst  day  of  "January,  A.D.  i896,  the  defendant  delivered  to  the 
plaintiff  one  hogshead  of  tobacco  (of  the  value  of  ^100  may  be  added, 
but  not  necessary). 

Second.  That  the  plaintiff  received  and  accepted  of  and  from  the 
said  defendant  the  said  hogshead  of  tobacco,  in  full  satisfaction  and 
discharge  of  the  damages  (ox  of  the  indebtedness)  (or  of  the  claim) 
(or  of  the  demand)  in  plaintiff's  complaint  set  up  and  sued  on. 

feremiah  Mason, 

(  Verification."^)  Attorney  for  Defendant. 

1.  See  supra,  p.  256,  note  3. 
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Form  No.  396. 

(N.  Y.  Book  of  Forms  127.) 
Supreme  Court. 

yohn  Doc      ) 
against        >  Answer. 
Richard  Roe.  ) 

Defendant  answers  the  complaint: 

First.  That  on  \.\\q  first  day  of  yanuary.,  A.D.  i856,  at  River  head, 
in  the  county  of  Suffolk,  he  delivered  to  plaintiff  a  hogshead  of 
tobacco. 

Second.  That  the  plaintiff  accepted  the  same  in  full  satisfaction 
of  the  claim  (or  demand)  set  up  in  the  complaint. 

yeremiah  Mason, 
Attorney  for  Defendant. 
River  head,  February  3,  i896. 

Form  No.  397. 

(  Commencitig  as  in  Form  No.  390,  and  continuing  down  to  *) 
that  after  the  making  of  the  contract  (or  other  instrument  of  writ- 
ing, describing  it  by  name  as  the  case  may  be)  and  the  alleged 
breach  thereof  (or  after  comjuitting  the  said  supposed  grievances)  (or 
after  the  accruing  of  the  cause  of  action)  in  said  complaint  alleged, 
and  before  the  commencement  of  this  action,  to  wit,  on  the  first 
day  of  yanuary,  A.D.  i896,  the  defendant  delivered  to  the  plaintiff, 
and  the  plaintiff  accepted  and  received  of  and  from  the  defendant,* 
one  hogshead  of  tobacco,  in  full  satisfaction  and  discharge  of  the 
damages  [ot  of  the  indebtedness)  {or  of  the  liabilities)  [or  of  the 
demand)  (or  of  the  claim)  in  the  plaintiff's  said  complaint  men- 
tioned, and  of  all  the  damages  by  him  sustained  by  reason  of  the 
nonperformance  in  his  said  complaint  alleged. 

(  Verification.'^)  yeremiah  Mason, 

Attorney  for  Defendant. 

Form  No.  398. 
(Sand.  &  H.  Dig.  Stats.  1894,  P-  1638.) 

(  Commencing  as  in  Form  No.  390,  and  continuing  down  to  *) 
he  admits  the  execution  of  the  note,  and  that  before  the  commence- 
ment of  this  action  delivered  to  the  plaintiff  2  one  wagon,  which 
he  received  in  full  satisfaction  of  the  note  mentioned  in  plaintiff's 
complaint,  yeremiah  Mason, 

(  Verification.'^)  Attorney  for  the  Defendant. 

Form  No.  399. 
(Conn.  Pr.  Act,2oi.) 
(  Commencing  as   in  Form   No.  390,  and  continuing  down  to  *) 

1.  See  supra,  p.  256,  note  3.  that  such  person  was  the  agent  of  the 

2.  If  the  thing  was  delivered  to,  and  plaintifTforthat  purpose  having  proper 
accepted  in  satisfaction  by,  one  other     authority  in  the  premises. 

than  the  plaintiff,  it  must  be  alleged         3.  See  supra,  p.  256,  note  3. 
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that  after  making  the  contract  (or  other  instrument^ ,  and  the  alleged 
breach  thereof  (or  after  committing  the  said  supposed  grievances') ., 
in  the  complaint  mentioned  (or  in  the  third  count  in  the  complaint 
mentioned),,  and  before  this  action,  on  January  1,  iS96,  the 
defendant  delivered  to  the  plaintiff,  and  the  plaintiff  (or  to  John 
Doe,  one  of  the  plaintiffs,,  and  the  said  fohn  Doe)  accepted  and 
received  from  the  defendant,  a  grand  piano,  in  full  satisfaction  of 
the  damages  (or  money,  or  liabilities^  or  debts,  as  the  case  may- 
be) in  the  complaint  mentioned,  and  of  all  the  damages  by  the 
plaintiffs  cited  by  reason  of  the  nonperformance  (or  nonpayment) 
(or  neglect)  (or  acts)  therein  alleged.  Richard  Roe, 

By  Jeremiah  Mason,  his  Attorney. 

Form  No.   400. 

(  Commencing  as  in  Form  No.  390,  and  continuing  down  to  *) 
that  on  t\iejirst  day  of  January,  iS96  (or  after  the  said  cause  of 
action  accrued,  and  before  the  commencement  of  this  action),  the 
said  defendant  (or  the  said  defendant  Richard  Roe)  delivered  to 
the  said  plaintiff,  and  the  said  plaintiff  received,  one  bale  of  cotton, 
in  full  satisfaction  and  discharge  of  plaintiff's  said  cause  of  action 
in  the  said  complaint  alleged  :  w^herefore  he  {^continuing  and  con- 
cluding as  in  Form  No.  390). 

Form  No.  401. 
(Precedent  in  Shade  v.  Creviston,  93  Ind.  591.) 

[State  of  Indiana,  )  In  the  Huntington  Circuit  Court, 

County  of  Huntington.  \      Term,  18^—. 

Shade,  plaintiff,  ^ 

against  I     . 

William   Creviston  and [ 

,  defendants.  J 

And  now  the  defendants  in  the  above  entitled  cause  come,  and 
for  answer  to  plaintiff's  complaint  allege  :]i 

First.  That  the  note  and  mortgage  were  executed  to  appellant's 
assignor  for  the  unpaid  balance  of  purchase  money  of  real  estate 
described  in  the  mortgage ;  that  the  appellee,  William  Creviston, 
by  whom  the  note  was  executed,  was  a  young  man  without  knowl- 
edge of  the  value  of  sawmill  property ;  that  appellant's  assignor 
was  an  expert  and  knew  the  value  of  such  property,  and  fraudu- 
lently represented  that  the  sawmill  for  which  the  note  was  exe- 
cuted was  of  the  value  of  two  thousand  three  hundred  dollars, 
when  he  well  knew  the  same  was  of  the  value  of  eight  hundred  dol- 
lars; and  the  appellee,  relying  on  his  representations  and  believing 
them  to  be  true,  did  purchase  the  same  ;  that  the  real  estate  without 
the  mill  was  of  the  value  of  one  hundred  and  fifty  dollars,  that  the  mill 
was  of  the  value  of  seven  hundred  dollars,  and  that  the  appellees  paid 

1.  The  words  in  [     ]  are  not  found  in  the  precedent. 
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the  assignor  of  the  plaintiff  in  money,  work,  goods,  lumber,  chattels, 
and  real  estate  the  sum  of  one  thousand  dollars,  which  he  accepted 
in  full  satisfaction  of  all  of  said  debt,  and  that  such  satisfaction  was 
had  and  agreed  upon  before  notice  of  assignment.  ^ 

Second.  That  while  William  Hubbell,  the  payee,  was  still  holder 
of  the  note  and  mortgage,  a  suit  was  brought  on  one  of  the  series  of 
notes  executed  by  the  appellees  and  secured  by  this  mortgage  and 
assigned  to  one  yohn  Kenoiver;  that  Hubbell  and  the  appellees 
were  made  parties  to  that  suit;  that  a  decree  of  foreclosure  was 
rendered,  and  sale  made  under  it;  that  after  the  sale  Hubbell  wer- 
laally  agreed  with  the  appellees  that  if  they  would  not  redeem  the 
land  he  would  treat  the  money  and  property  which  they  had  previ- 
ously paid  and  delivered  to  him  as  a  full  satisfaction  of  his  claim, 
and  would  release  them  from  liability,  and  that  he  would  protect 
himself  by  redeeming  from  the  sale  on  Kenovoer'' s  decree  and  would 
not  hold  the  appellants  personally  liable  on  any  of  the  notes;  that 
they  did  not  redeem  from  the  sale,  but  suffered  title  to  be  acquired 
by  the  purchaser :2  w^herefore  the  defendant  demands  judgment 
for  costs.  \y.   C.  Branyen.1 

Attorney  for  the  Defendants.] 

Form  No.  402. 

(Precedent  in  Hart  v.  Crawford,  41  Ind.  198.) 

]^State  of  Indiana^       )  In   the Circuit  Court,  Term, 

County  of  Hancock.  \      A.D.    i87-. 

Crawford,  executrix  of  Natha7i  Crawford,  \ 

deceased,   plaintiff,  I     . 

against  [ 

A.    T.  Hart,  defendant.] 3  J 

Comes  now  the  defendant  by  his  attorney,  and  for  answer  to 
plaintiff's  complaint  says  that  said  defendant  has  long  since  paid 
to  said  decedent  the  full  amount  of  %165  and  the  interest  due  on 
said  due  bill  or  note  sued  upon,  and  the  sum  of  money  was  paid  in 
goods,  wares,  and  merchandise,  and  was  paid  in  full  satisfaction  of 
said  note,  and  was  so  received  by  the  decedent  in  his  lifetime  : 
wherefore  said  defendant  demands  judgment.* 

[R.  A.  Riley, 
Attorney  for  Deferrdant.]^ 

Form  No.  403. 

(Bull.  (Ky.)  Code  643.) 

(  Commencing'  as  in  Form  No.  390,  and  continuing"  down  to  *) 

1.  The  court  held  this  paragraph  3.  The  words  in  [  ]  are  not  found 
good,  saying,    however,    that    it    was     in  the  precedent. 

badly  drawn,  placing  the  decision  on  4.  This  answer  was  held  good  as  to 

the  ground  that  it  showed  an  accord  form  of  plea  of  payment,   as  well  as 

and  satisfaction  prior  to  the  notice  of  the  substantially  a  good  answer  of  accord 

assignment  by  the  payee  of  the  note.  and  satisfaction.      Hart  f.  Crawford, 

2.  This  answer  was  also  held  good.  41  Ind.  198. 
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that  before  the  commencement  of  this  action,  to  wit,  on  the  first 
day  of  January,  he  delivered  to  the  plaintiff  ten  tons  of  hay,  and 
that  the  plaintiff,  as  he  had  agreed  to  do,  accepted  and  received  in 
full  satisfaction  and  discharge  of  the  note  sued  on  and  of  the  money 
therein  mentioned.  Jcretniah  Mason, 

(  Verification  as  in  Form  No.  392.)     Attorney  for  Defendant. 

Form  No.  404. 
(Mass.  Pub.  Stat.  1882,  c.  167,  §  94;  Oliver's  Prec.  (5th  ed.)  604.) 

Middlesex  Sup.  Ct. 
John  Doe      ) 
against       >  Defendant's  answer. 
Richard  Roe.    ) 

And  the  defendant  comes  and  says  that  he  ^  delivered  to  the 
plaintiff  one  w^agon,  vv^hich  the  plaintiff  received  in  full  satisfaction 
of  the  note  mentioned  in  plaintiff's  writ. 

Jcretniah  Mason, 
Attorney  for  the  Defendant. 

Form  No.  405. 

(2  Rev.  Stat.  Mo.  1889,  p.  2238.) 

(  Commencing  as  in  Form  No.  390,  and  contimiing"  doTvn  to*)  that 
he  admits  the  execution  of  the  note,  and  that  before  the  commence- 
ment of  this  action  he  delivered  to  the  plaintiff  one  wagon,  which 
he  received  in  full  satisfaction  of  the  note  mentioned  in  the  petition. 

Jeremiah  Mason, 
Attorney  for  Defendant. 

Form  No.  406. 

(  Cotnmencing  as  in  Form  No.  390,  and  continuing  down  to  *) 
that  after  making  of  the  contract  in  plaintiff's  petition  mentioned, 
and  before  the  commencement  of  this  suit,*  defendant  delivered  to 
the  plaintiff,  and  plaintiff  accepted  and  received  from  defendant  in 
full  satisfaction  and  discharge  of  said  contract  and  of  the  covenants 
therein  contained,  to  be  by  the  defendant  performed,  one  bale  of  sea- 
island  cotton,  whereby  the  defendant  w^as  discharged  from  all  obli- 
gations under  said  contract.  Jeremiah  Mason, 

Attorney  for  Plaintiff. 
Form  No.  407. 

(Swan's  PI.  and  Prec.  514.) 

(  Comtnertcing  as  in  Form  No.  390,  and  continuing  to  *)  that  be- 
fore this  action  was  brought,  and  after  the  cause  of  action  set  forth 
in  the  petition  had  accrued,  on  or  about  thejirst  day  of  January, 

1.  It  is  usual  to  insert  in  this  plea  sary,  either  under  the  Code  practice,  or 
the  words,  "before  the  commence-  under  the  various  practice  acts.  2 
ment  of  this  suit."  This  is  advisable  Swift.  Dig.  626;  Bird  t^.  Randall,  3  Burr, 
when  such  is  the  fact,  but  is  not  neces-     1345;  Baylies  i<.  Fettyplace,  7  Mass.  325. 
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A.D.  i860,  the  defendant  delivered  to  the  plaintiff,  who  accepted 
and  received,  one  grand  piano,  of  the  value  of  $300,  in  full  satisfac- 
tion and  discharge  of  the  damages  (or  of  the  indebtedness')  and 
cause  of  action  in  the  petition  alleged.  yeretniah  Mason, 

Attorney  for  the  Defendant. 
(  Verification  as  in  Form  No.  391.) 

PLEA  OF  ACCORD  AND  SATISFACTION  AFTER   SUIT  COMMENCED. 

Form  No.  408. 

(  Commencing-  as  in  Form  No.  390,  and  continuing-  down  to  *) 
that  after  the  commencement  of  the  suit,  and  after  the  last  pleading, 
it  w^as  agreed  that  the  plaintiff  should  accept  from  the  defendant 
one  pair  of  mules  in  settlement  of  the  debt  sought  to  be  recovered 
in  the  action.  And  the  defendant  delivered,  and  the  plaintiff  ac- 
cepted, the  said  pair  of  mules  in  satisfaction  and  discharge  of  the 
said  debt  {^concluding  as  in  Form  No.  390). 

3.  Delivery  and  Acceptance  of  Note. 

The  forms  of  the  answer  under  this  subdivision  are  similar  to  the 
forms  under  III.  2,  supra,  except  the  substitution  of  the  words, 
"  a  certain  promissory  note  of  one  Samuel  Short  for  the  sum  of 
%100,''^  or  words  of  similar  import  to  fit  the  particular  case,  instead 
of  the  words,  "delivered,  etc.,"  used  in  naming  or  describing  the 
chattel  delivered  and  accepted  in  satisfaction. 

Form  No.  409. 
(Precedent  in  Eichholtz  v.  Taylor,  88  Ind.  39.) 

State  of  hidiana,  ^     In  the  Tippecanoe  Circuit  Court, 

County  of    Tippecanoe.  \  Term,  18^—. 

Emanuel  Eichholtz,  plaintiff,  ^ 

against  I    . 

Ed-ward   Taylor,  Henry  Martin,  George   W.   Tay-  >^"swer. 
lor,  and  Henry  C.   Taylor,  defendants.  J 

Comes  now  George  W.  Taylor,  one  of  the  defendants  in  the 
above  entitled  cause,  and  for  answer  to  the  plaintiff's  complaint 
says  that  he  admits  the  execution  of  the  note  sued  on,  but  alleges 
that  said  note,  with  others,  was  executed  to  the  plaintiff  by  him 
and  his  codefendants,  except  Henry  C.  Taylor,  as  principals,  and 
by  the  said  Henry  C.  Taylor  as  surety,  in  payment  for  a  threshing 
machine  and  separator ;  that  afterward,  on  the  twenty-sixth  day  of 
August,  i878,  the  plaintiff  entered  into  an  agreement  with  this  de- 
fendant, whereby  he  agreed  and  promised  this  defendant  that  if  he 
would  sell  and  transfer  his  interest  in  said  machine  and  separator  to 
one  George  G.  Ogden  for  the  price  of  %500,  and  take  the  note  of 
said  Ogden  for  %500,  to  become  due  on  the  twenty-third  day  of  De- 
cember, 1879,  with  interest  at  the  rate  of  eight  per  cent,  per  annum, 
with  one  y.  T  Ramey  as  surety  thereon  for  the  payment  of  said 
note,  that  when  said  note  should  be  executed  in  manner  and  form 
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aforesaid  he,  plaintiff,  would  accept  said  note  of  the  said  George 
G.  Ogdcn  and  y.  T.  Raniey  in  full  settlement  of  all  claims  and 
demands  the  plaintiff  held  against  this  defendant  by  reason  of  the 
note  sued  on,  and  all  notes  executed  by  this  defendant  and  his  co- 
defendants  in  payment  of  said  machine  and  separator;  that,  by  rea- 
son of  the  plaintiff's  promise  and  agreement  as  herein  set  out,  and 
in  consideration  of  the  agreement  of  the  plaintiff  that  this  defend- 
ant should  be  released  from  all  further  liability  on  account  of  the 
note  sued  on,  this  defendant  bargained  and  agreed  to  sell,  and  did 
actually  sell  and  convey,  all  his  interest  in  said  machine  and  sepa- 
rator to  the  said  George  G.  Ogden,  and,  in  compliance  with  the 
agreement  made  with  the  plaintiff  as  herein  set  out,  accepted  and 
took  from  the  said  George  G.  Ogden  his  promissory  note  for  the 
sum  of  $500,  to  become  due  the  tiventy-third  day  of  December, 
i879,  with  interest  at  the  rate  of  eight  per  cent,  per  annum,  and 
with  the  said  y.  T.  Ra?ney  as  surety  on  the  same,  a  copy  of  which 
is  filed  as  a  part  of  said  answer ;  that  said  note  so  taken  was  in  all 
respects  in  conformity  with  the  agreement  and  instructions  of  the 
plaintiff  as  made  with  and  given  to  the  defendant;  that  after  said 
defendant  had  sold  said  machine  and  separator  and  taken  said  note 
he  tendered  said  note  to  the  plaintiff  in  fulfilment  of  his  agree- 
ment aforesaid,  but  said  plaintiff  refused  to  accept  said  note  and 
release  him  as  he  had  agreed  to  do;  that  he  the  defendant  has  ever 
been  ready  and  is  now  ready  and  willing  to  comply  with  his  por- 
tion of  the  contract,  and  turn  over  and  deliver  to  plaintiff  the  note 
of  said  Ogdeti,  and  now  brings  the  same  into  court  for  plaintiff : 
wherefore  {continuing  as  in  Form  No.  390). 

W.  D.    Wallace, 
Attorney  for  the  Defendant  Edward  Taylor. 

4.  Payment  and  Acceptance  of  Money.^ 

The  forms  of  the  answer  under  this  subdivision  are  similar  to  the 
forms  under  III.  2,  except  the  substitution  of  the  words,  "  paid  to 

1.  It  was  held  that  a  demurrer  tract  whereby  it  was  agreed  bj  the 
should  have  been  sustained  to  an  plaintiff  that,  if  this  defendant  would 
answer  alleging  in  substance  as  fol-  pay  to  him  the  sum  of  $150,  he  would 
lows :  The  defendant  admits  that  a  receive  the  same  in  full  payment  and 
judgment  was  rendered  against  him  satisfaction,  and  would  hold  this  de- 
and  his  codefendants,  as  stated  in  the  fendant  harmless  from  said  judgment; 
complaint.  But  he  says  that  long  after  that  the  defendant  thereupon  paid  to 
the  rendition  thereof,  on  the  sixth  day  the  plaintiff  said  sum  of  $150,  and 
of  May,  1871,  while  said  judgment  was  joined  with  this  plaintiff  in  the  execu- 
unpaid,  and  while  a  proceeding  was  tion  of  said  contract,  which  was  there- 
pending  by  the  plaintiff  against  this  upon  delivered  to  him,  a  copy  of 
defendant  and  his  wife  to  subject  cer-  which  is  filed  with  this  paragraph  of 
tain  property  claimed  by  his  wife  the  answer;  that  the  cause  then  pend- 
(who  was  not  a  party  to  said  judg-  ing  against  him  and  his  said  wife  was 
ment)  to  the  payment  of  the  same,  and  dismissed  by  this  plaintiff,  and  no  de- 
before  any  trial  of  said  last  named  ac-  mand  or  claim  was  ever  made  by  said 
tion  was  had,  the  plaintiflf  and  this  de-  plaintiff  against  this  defendant  on  ac- 
fendant  entered    into  a   written    con-  count  of   said  judgment  until  the  com- 
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said  plaintiff,  and  the  said  plaintiff  accepted  and  received  of  and 
from  said  defendant,  the  sum  of  $iOO,"  or  words  of  similar  import 
to  fit  the  particular  case,  instead  of  the  words,   "delivered,  etc.," 


mencement  of  this  suit:  whereupon 
the  defendant  demands  judgment. 
P'letcher  v.  Wurgler,  97  Ind.  223. 

Inde&niteness  and  Obscurity. — In 
Brunswick,  etc.,  R.  Co.  v.  Clem,  80 
Ga.  534,  a  plea  in  the  following  lan- 
guage :  "  The  defendant  says  that  the 
plaintiff  in  said  cause  was,  subsequent 
to  the  date  of  the  alleged  injury  com- 
plained of  in  his  declaration,  and  prior 
to  the  filing  of  his  declaration,  em- 
ployed by  the  defendant,  and  paid  for 
his  services,  on  the  faith  of  the  state- 
ment and  agreement  made  by  the 
plaintiff  that  he  did  not  intend  to  sue 
for  damages  by  reason  of  said  alleged 
injury;  and  of  this  he  puts  himself 
upon  the  country,"  was  held  bad  on 
demurrer  because  it  did  not  allege 
what  services  were  paid  for,  how  much 
was  paid,  or  to  whom  plaintiff  stated, 
or  with  whom  plaintiff  agreed,  that  he 
did  not  intend  to  sue,  and  for  not  dis- 
closing the  nature  of  the  defense 
sought  to  be  set  up. 

Payment  of  Less  Sum  than  Whole 
Amount  Due. — In  Markel  v.  Spitler,  28 
Ind.  48S,  the  defendant  filed  an  an- 
swer in  three  paragraphs  :  i,  The  gen- 
eral denial;  2,  Payment  before  suit; 
3,  A  plea  of  accord  and  satisfaction  to 
the  effect  that,  after  the  allowance  of 
said  claim,  the  defendant  made  pay- 
ments thereon  from  time  to  time  until 
the  i6th  day  of  August,  1866,  when  he 
paid  to  the  plaintiff  the  sum  of 
$7,174.54,  which  was  accepted  and  re- 
ceived by  the  plaintiff  in  full  satisfac- 
tion and  discharge  of  said  claim,  for 
which  the  plaintiff  then  gave  to  the 
defendant  a  receipt  in  full,  and  the  de- 
fendant denies  that  any  mistake  was 
made  therein.  A  copy  of  the  receipt  re- 
ferred to  is  made  an  exhibit.  The  court, 
in  discussing  a  demurrer  to  this  para- 
graph, said  :  "  That  paragraph  seems 
to  have  been  designed  as  an  answer  in 
accord  and  satisfaction,  but  as  such  is 
clearly  defective ;  .  .  .  the  note  was 
past  due,  .  .  .  and  under  such  circum- 
stances the  payment  of  a  less  sum  than 
the  whole  amount  cannot  constitute  a 
good  accord  and  satisfaction.  .  .  . 
The  paragraph,  however,  concludes 
by  denying  that  there  was  any  mistake, 
which,  as  we  understand  it,  applies  to 
the  allegation  in   the  complaint  of    a 


mistake  in  computing  the  amount  due 
on  the  note.  This  is  the  material  alle- 
gation in  the  complaint,  on  which  the 
plaintiff  rests  his  right  to  recover,  and 
the  denial  of  it  makes  the  third  para- 
graph of  the  answer  good  on  demurrer." 
The  general  denial  being  also  pleaded, 
the  court  should  have  stricken  out  the 
third  paragraph,  on  motion,  but  the 
refusal  to  do  so  is  not  assigned  as 
error;  and  if  it  were,  the  judgment 
would  not  be  reversed  for  that  error, 
unless  it  appear  that  it  prejudiced  the 
rights  of  the  plaintiff  on  the  trial  of 
the  merits. 

Declaration  on  Bond  to  Recover  for 
Negligent  Escapes  of  Convicts — Plea  of  Ac- 
cord and  Satisfaction  with  Governor. — 
In  Penitentiary  Co.  No.  2  t<.  Gordon, 
85  Ga.  170,  the  following  plea  was 
filed  :  "That  as  to  the  escapes  sued  on, 
and  which  occurred  prior  to  Septem- 
ber 12,  1S85,  this  defendant  fully  set- 
tled with  the  state,  to  wit,  on  said 
date  by  an  agreement  then  and  there 
had  with  the  governor  of  said  state, 
in  pursuance  of  which,  and  in  execu- 
tion of  which  said  agreement,  this  de- 
fendant, by  its  president,  then  and 
there  paid  to  the  plaintiff  the  sum  of 
eighteen  hundred  dollars,  which  was 
in  full  payment  and  satisfaction  of  and 
for  all  liability  of  the  defendant  on  ac- 
count of  said  escapes  to  that  time ;  and 
of  this  the  defendant  puts  itself  upon 
the  country."  It  was  held  that  this 
plea  could  not  avail  the  defendant  as 
setting  up  an  accord  and  satisfaction, 
because  the  governor  had  no  power  to 
compromise  a  claim  due  the  state  by 
the  defendant  on  account  of  negligent 
escapes;  nor  was  it  a  complete  plea  to 
the  action  as  setting  up  payment  for 
the  reason  that  the  amount  paid  into 
the  treasury  was  less  than  the  full 
amount  claimed  by  the  governor. 

Must  Allege  Money  to  Have  Been  Re- 
ceived in  Satisfaction. — In  Deweese  v. 
Cheek,  35  Ind.  514,  the  following  an- 
swer was  made:  "The  defendant, 
(further)  answering,  says  that  he  did 
execute  and  accept  the  order  in  suit, 
but  before  it  matured,  and  after  its  ac- 
ceptance, he  and  the  said  plaintiff,  for 
a  good  and  valuable  consideration, 
contracted  and  agreed  that  it  should 
be  paid  and   satisfied  by  payment    to 
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used  in  naming  the  thing  delivered  and  accepted,  and   describing 
its  deliverance  and  acceptance  in  satisfaction. 

Form  No.  410. 

(Bull.  (Ky.)  Code,  p.  642,  §  103.) 

(  Commencing  as  in  Form^  No.  S90,  and  continuing  down  to  *)  that 
on  the  1st  of  July^  i892,  he  paid  to  the  plaintiff  $100,  which  the  plain- 
tiff, as  he  had  agreed  to  do,  accepted  and  received  in  full  satisfaction 
and  discharge  of  the  note  sued  on  and  of  the  money  therein  men- 
tioned 1  (or  words  of  like  effect, as  "  that  defendant  being  indebted 
to  the  plaintiff  upon  the  note  in  the  petition  mentioned  and  to  divers 


him  of  the  sum  of  eighteen  dollars 
and  forty  cents  in  cash,  and  the  de- 
livery to  the  plaintiff  of  an  order  then 
and  there  held  by  this  defendant,  of 
which  the  following  is  a  copy,  viz. : 
"'No.  35.  $100. 

" '  Trustees'  office  for  Sandcreek 
Township,  Decatur  County,  Indiana, 
November  22,  1865. 

This  certifies  that  there  is  due,  Sep- 
tember ist,  1866,  John  F.Deweese,from 
this  township,  one  hundred  dollars, 
military.  The  draft  of  March  22d,  1865, 
payable  as  soon  as  there  may  be  funds 
on  hand.  John  Cheek, 

Trustee  of  Sandcreek  Township.' 

"  That  said  defendant  paid  said 
plaintiff  said  sum  of  eighteen  dollars 
and  forty  cents,  and  tendered  him  said 
order  before  the  commencement  of 
this  suit;  that  said  plaintiff  received 
said  eighteen  dollars  and  forty  cents, 
but  refused  to  accept  said  order ;  that 
said  defendant  brings  said  order  into 
court  for  said  plaintiff  in  discharge  of 
his  agreement,  and  asks  to  be  dis- 
charged with  his  costs."  This  answer 
was  held  to  be  radically  bad  as  a  plea  of 
accord  and  satisfaction.  To  make  out 
the  defense  of  accord  and  satisfaction, 
the  thing  to  be  taken  by  the  creditor  in 
satisfaction  of  a  debt  must  have  been 
received  by  him. 

In  Sheets  v.  Russell,  12  Ind.  App. 
677,  40  N.  E.  Rep.  30,  the  defendant 
answered  thus :  "For  further  answer  to 
the  said  complaint  by  way  of  third 
paragraph,  said  R.  alleges  that  subse- 
quent to  the  date  of  said  note,  to  wit, 

on  or  about  the day  of  June,  1891, 

the  defendant  being  financially  embar- 
rassed and  in  failing  circumstances,  an 
oral  agreement  was  entered  into  be- 
tween the  said  R.  and  the  said  D.  by 
the  terms  of  which  the  said  D.  agreed 
to  accept  the  sum  of  .$300  as  payment 
in  full  of  all  claims,  damages,  judg- 
ments, and  notes  which  the  said  D.  held 


against  said  R.  It  was  further  agreed 
that  said  R.  would  employ  him  to  work 
in  and  around  his  lumber  yard  at  the 
rate  of  $12  per  week  for  the  labor  per- 
formed. The  said  R.  alleges  that  he 
employed  said  D.  under  said  arrange- 
ments, and  he  paid  him  in  cash  for  all 

labor  there  performed  up  to  the 

day  of  December,  1892,  when  said  D., 
of  his  own  accord,  voluntarily  quit 
work.  Said  R.  alleges  that  the  labor 
thus  performed  by  the  said  D.  in  fact 
was  worth  only  the  sum  of  $  9  per 
week,  but  as  a  part  consideration  in 
securing  the  cancellation  of  all  the 
said  notes,  claims,  and  demands  he 
paid  said  D.  the  extra  sum  of  $3  per 
week  for  his  work.  Defendant  R. 
alleges  that  the  said  $300  was  to  be 
paid  when  said  D.  quit  work  for  him; 
that  he  offered  him  the  said  sum  of 
$300  on  the  said  day  when  he  quit 
work,  but  that  he  refused  to  accept  the 
same,  and  cancel  his  said  obligation 
and  return  the  notes,  including  the  one 
sued  upon.  Said  R.  further  alleges 
that  he  has  paid  said  D.,  since  he  quit 
work  for  him  and  before  this  suit  was 
commenced,  the  sum  of  $400,  the  same 
being  more  than  was  due  him  under 

the  contract  of  June  ,   1891.      By 

reason  of  the  foregoing  facts,  said  R. 
alleges  that  there  is  nothing  due  the 
plaintiff  on  said  note :  wherefore  he 
prays  judgment  for  costs,  and  asks  for 
all  other  proper  relief. 

D.  A.  Myers, 
Attorney  for  the  Defendant." 

It  was  held  that  a  demurrer  to  this 
paragraph  of  the  answer  should  be  sus- 
tained, because  it  was  not  alleged  that 
the  sum  of  $400  was  paid  or  accepted  in 
discharge  of  the  note  sued  on,  or  that 
the  agreement  to  accept  less  than  the 
amount  due  on  the  note  was  made  in 
consideration  of  the  contract  of  em- 
ployment mentioned  in  the  answer. 

1.  According  to  2  Chit.  PI.  467,  the 
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other  persons,  by  a  writing  dated  the day  of [whether 

before  or  after  maturity  of  the  note  is  imtnaterial),  which  was 
signed  by  the  plaintiff  and  divers  others  of  the  defendant's  creditors, 
and  which  is  filed  herewith  marked  'Exhibit  A,'  they  agreed  to 
accept  from  the  defendant,  at  any  time  within  six  months  after  said 
date,  twenty-five  cents  on  the  dollar  of  their  respective  demands,  in 
full  satisfaction   thereof ;  and  that  pursuant  to  the  said  agreement 

defendant  on  the day  of paid  to  the  plaintiff  $  95,  and 

the  plaintiff  accepted  and  received  the  same  in  full  satisfaction  and 
discharge  of  the  note  sued  on  and  of  the  money  mentioned  therein," 
ivithout  verification.)  Jeremiah  Mason, 

Attorney  for  the  Defendant. 

(  Verification  as  in  Form  No.  392.) 

AMENDED  ANSWER  SETTING  UP  SETTLEMENT  AND  RECEIPT. 

Form  No.  411. 

(Precedent  in  Evans  v.  Collier,  79  Ga.  319.) 
[  Joseph  Bvans    pWmtifi,         )      j^  ^^^  ^.      ^^^^^  ^^  ^^^^^^^^ 
against  >  cy        rp  qoo'   n  1 

George  W.    Collier,  defendant.  ;  '  •  J 

The  defendant  amends  his  plea  and  says  that  since  the  last 
continuance  he  has  bought  his  peace  from  said  plaintiff,  to  wit,  on 
June  11,  iS85,  and  paid  him  the  sum  of  three  hundred  dollars  in 
full  of  all  demands,  real  or  supposed,  including  that  whereof  plain- 
tiff has  unjustly  complained  against  him  as  aforesaid ;  in  acknowl- 
edgment whereof  the  said  plaintiff  made  and  delivered  to  defendant 
his  instrument  in  writing  in  the  words  and  figures  following,  to  wit : 
"Received  of  George  W.  Collier  three  hundred  dollars  in  full  of 
all  demands  against  him,  and  including  two  suits  in  the  city  court 
of  Atlanta,  one  for  wages  and  one  for  damages,  this  to  be  a  full  set- 
tlement between  us."  [And  the  defendant  says  that  said  cause  of 
action,  if  such  there  was,  is  forever  barred;  and  defendant  pleads 
the  same  in  bar  :  wherefore  [continuing  as  in  Form  No.  390).]  1 

Hulsey  and  Bateman, 

Attorneys  for  Defendant. 

Form  No.  412. 

(Precedent  in  Hooker  v.  Hyde,  61  Wis.  204.) 

[State  of  Wisconsin,  ^    In  the  CircuitCourt  of  Outagamie  county, 

County  of  Outagamie,  ^        Term,  A.D.  1S8—. 

J.   C.  Hooker,  plaintiff,     ^ 

against  >  Answer.]  1 

Welcome  Hyde,  defendant.   ) 
[Defendanf  s  answer  among  other  things  contained  the  follovjing 

answer  should  aver  an  acceptance  and  497,  it  should  aver  an  acceptance  (in 
satisfaction  of  "  the  said  several  prom-  satisfaction  of  the  money  mentioned 
ises  and  undertakings  in  the  declara-  in  the  deed)  sued  on.  See  Bull.  (Ky.) 
tion    mentioned ;"   but    according    to     Code  643. 

Shultz   V.  Johnson,  5   B.  Mon.  (Ky.)         1.  Words  in  []  not  in  the  precedent. 
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allegations:^  Further  answering,  this  defendant  alleges  that  on  or 
about  the  twentieth  day  of  March,  iS79,  this  defendant  was  negotiat- 
ing with  certain  parties  for  the  sale  to  them  of  the  lands  mentioned  in 
the  plaintiff's  complaint,  and  that  at  or  about  said  time  this  defendant 
entered  into  an  agreement  with  the  plaintiff  whereby  the  said  plain- 
tiff promised  and  agreed  to  devote  his  time  and  services  and  to  use 
his  best  efforts  to  bring  about  the  sale  of  said  lands  to  said  parties, 
and  this  defendant  agreed  to  pay  to  said  plaintiff  in  case  such  sale 
was  made,  in  full  consideration  for  the  services  to  be  rendered  by 
said  plaintiff  as  aforesaid,  the  sum  of  $  500;  that  about  sixty  days 
after  said  agreement  was  made  as  aforesaid  such  sale  \vas  consum- 
mated, and  thereafter,  to  wit,  on  or  about  the^rst  day  of  September, 
1 879,  this  defendant  duly  paid  to  the  plaintiff  said  sum  oi  $500, 
which  said  sum  was  then  and  there  paid  by  this  defendant,  and  re- 
■ceived,  accepted,  and  retained  by  the  plaintiff  as  and  for  a  full  and 
•complete  payment  and  satisfaction  for  the  services  of  said  plaintiff 
in  and  about  said  sale  under  said  agreement,  and  for  all  claims  and 
demands  whatsoever  by  said  plaintiff  against  this  defendant ;  and 
save  and  except  as  hereinbefore  admitted,  qualified,  or  explained, 
this  defendant  denies  each  and  every  allegation  of  the  plaintiff's  com- 
plaint herein.  yohn  Goodland, 

Attorney  for  Defendant. 

5.  Entering"  into  and  Performance  of  New  Contract.^ 

Form  No.  413. 

(  Commencing  as  in  Form  No.  390,  afid  cotitinuing  doivn  to  *) 
that  defendant  entered  into  a  contract  with  plaintiff  whereby  and 
whereunder  the  defendant  agreed  to  haul,  transfer,  and  transport, 
on  or  before  February  1,  i896,  ten  two-horse  wagonloads  of  corn 
in  the  husk,  each  load  to  contain  not  less  than  twenty  bushels,  from 
the  city  of    Golden  City  in  the  county  and   state   aforesaid,  to  the 

1.  Plea  of  Accord  and  Satisfaction  did  all  in  his  power  to  accomplish  the 
Founded  upon  Rendition  and  Acceptance  purpose  in  view;  that  he  had  not 
of  Services. — To  an  action  by  a  personal  only  complied  with  his  contract,  but 
representative  upon  the  note  of  defend-  used  his  influence  with  others  to  marry 
ant  pleaded  in  substance  as  follows :  his  aged  relative.  He  therefore  asks 
That  decedent,  being  a  widower  and  that  the  note  be  delivered  up,  etc. 
desirous  of  again  marrying,  had  offered  This  answer  was  held  bad  on  a  demur- 
a  relative  the  sum  of  ten  thousand  dol-  rer  for  the  reason  that  it  did  not  aver 
lars  to  aid  him  in  procuring  him  a  that  the  services  were  accepted  in  sat- 
wife.  And  his  relatives  (except  the  isfaction  of  the  plaintiflF's  demand, 
defendant)  opposing  a  second  mar-  Johnson  v.  Hunt,  8r  Ky.  321. 
riage,  the  grandfather,  in  considera-  Alleging  Performance  of  a  New  Agree- 
tion  that  the  defendant  would  assist  ment. — An  accord  and  satisfaction  by 
him  in  procuring  him  a  wife,  agreed  way  of  performance  of  a  new  agree- 
that  he  would  as  compensation  there-  ment  must  be  specially  pleaded,  and 
for  release  and  give  up  to  the  bailee  the  facts  pleaded  must  show  that  the 
the  note  in  controversy.  The  name  of  new  agreement  was  performed.  Stan- 
the  young  lady  having  been  suggested,  ton  -•.  Woodcock,  19  Ind.  274 ;  Deweese 
the  defendant  alleges  that  he  wrote  -■.  Cheek,  35  Ind.  514;  Quick  t-.  Bren- 
letters  to  her  for  his  grandfather,  and  ner,  120  Ind.  366. 
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city  of  Lamar  in  the  county  and  state  aforesaid ;  the  performance 
of  which  contract  last  above  mentioned  the  plaintiff  agreed  to 
accept  in  full  satisfaction  and  discharge  of  the  contract  first  above 
mentioned  and  in  plaintiff's  petition  described  and  sued  upon, 
and  the  covenants  therein  contained  ;  that  on  the  tiventy-jifth  day 
of  yanuary,  i896,  defendant  actually  hauled,  transferred,  and  trans- 
ported ien  tw^o-horse  wagonloads  of  corn  in  the  husk,  each  load 
containing  not  less  than  twenty  bushels,  from  the  city  of  Golden 
City  in  the  county  and  state  aforesaid,  to  the  city  of  Lamar  in  the 
county  and  state  aforesaid  ;  and  that  the  plaintiff  then  and  there 
released  and  discharged  the  defendant  from  all  obligations  under 
the  said  contract  in  the  transportation  described  and  sued  upon. 

Jeremiah  Mason  .^ 
Attorney  for  the  Plaintiff. 

6.  Execution,  Delivery,  and  Acceptance  of  Deed. 

Form  No.  414. 

(Precedent  in  Pontious  v.  Durflinger,  59  Ind.  27.) 
State  of  Indiana.,         \      In  the  Haj7iilton    Circuit  Court,  


County  of  Hamilton.  \  Term,   i87— . 

Pojitious,  plaintiff,         ) 

against  >  Answer. 

yohn  W.  Durjlinger .,  defendant.  ) 

Comes  now  the  defendant  in  the  above  entitled  cause,  and  for 
answer  to  plaintiff's  complaint  alleges  that  before  the  maturity  of 
the  note  mentioned  in  the  complaint,  to  wit,  on,  etc. 

To  this  complaint  the  appellee  answered,  in  substance,  that  be- 
fore the  maturity  of  the  note  mentioned  in  the  complaint,  to  wit, 
on  October  28,  iS75,  John  H.  Butler.,  the  maker  of  said  note,  hav- 
ing failed  in  business,  and  being  desirous  of  compromising  with  his 
creditors  and  obtaining  a  release  from  them  from  further  liability 
upon  condition  that  he  would  turn  over  his  property  to  them,  en- 
tered into  a  written  agreement  with  all  of  them,  including  the  ap- 
pellant, who  then  presented  the  claim  against  said  Butler  sued  on 
in  this  action,  a  copy  of  which  agreement  was  filed  with  the  an- 
swer; that,  by  the  terms  of  said  agreement,  the  said  Butler  con- 
sented to  and  did  turn  over  to  his  said  creditors  all  his  property 
except  his  residence,  which  was  not  subject  to  execution,  the  same 
being  held  by  him  and  his  wife  as  tenants  by  entireties ;  which 
property  was  so  given  up  and  turned  over  for  the  purpose  of  fully 
paying  and  satisfying  his  debts  to  said  creditors;  which  property 
so  surrendered  said  creditors  accepted  in  full  discharge  and  satis- 
faction of  their  said  debts  against  said  Butler;  that,  in  pursuance 
of  said  agreement,  which  was  signed  by  the  appellant  and  said 
other  creditors,  the  said  Butler.,  at  the  request  of  said  creditors, 
executed  proper  deeds  of  all  his  real  estate  and  turned  over  all  his 
personal  property  to  one  Ezra  Swain,  who  had  been  chosen  for 
that  purpose  by  said  creditors;  that  said  Sivain  had  taken  posses- 
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sion  of  and  sold  and  converted  all  the  real  and  personal  property 
so  transferred  to  him  by  said  Butler  into  money,  and  had  been  and 
was  then  paying  and  distributing  the  same  pro  rata  to  said  credit- 
ors ;  and  that,  if  the  appellant  had  not  already  received  from  said 
Swain  his  pro  rata  share  on  the  debt  sued  on,  the  same  was  then  in 
said  Swain' s  hands,  subject  to  and  awaiting  his  order  :  wherefore 
the  appellee  said  that,  by  reason  of  the  premises,  said  Butler  had 
fully  discharged  and  satisfied  the  said  note,  and  the  appellant  had 
fully  released  him  from  all  further  liability  thereon,  and  that  the 
appellee  was  no  longer  liable  to  the  appellant  on  his  indorsement, 

and  he  asked  judgment  for  costs. l , 

Attorney  for  Defendant. 

7.  Answer  Alleging*  an  Accord,  with  Counterclaim  to 
Compel  Acceptance  of  Satisfaction. 

Form  No.  415. 
(Bull.  (Ky.)  Code  643.) 

yohn  Doe.  plaintiff,  )    .  ,  Bell   Circuit  Court, 

-^  •     ^  f  Answer     and  r^  ,  ' 

against  >  ,   .  r'eoruary      lerm, 

Richard  Roe.,  defendant.  )  '  \2>96. 

The  defendant  says  Inhere  set  forth  the  accord  and  state  facts  show- 
ing that  plaintiff  ^ s  acceptance  of  the  satisfaction  agreed  on  would 
discharge  the  defendant  from  the  demand  intended  to  be  satisfied.,  as 

set  out  in  (  )  in  Form  No.  j^IO)  ,  and  that  on  the day  of 

the  defendant  tendered  to  the  plaintiff  $  125  and  requested  the  plain- 
tiff to  accept  the  same  in  satisfaction  of  the  demand  in  the  petition 
mentioned,  but  the  plaintiff  refused  to  do  so ;  and  the  defendant 
says  that  he  has  ever  since  been  ready  and  willing  to  pay  the  said 
sum  of  money  to  the  plaintiff,  and  he  brings  the  same  into  court 
ready  to  be  paid  to  him  :  wherefore  defendant  makes  his  answer  a 
counterclaim  against  the  plaintiff,  and  asks  that  he  be  required  to 
release  the  defendant  from  the  demand  sued  on,  and  for  a  judgment 
against  him  for  costs  and  for  any  other  relief  the  defendant  may  ap- 
pear entitled  to.  feremiah  Mason,  Plaintiff's  Attorney. 

IV.  Reply  to  answer.2 

Form  No.  416. 
(Bull.  (Ky.)  Code,  p.  673,  §  131.) 

John  Doe.,  plaintiff,       ) 

against  >  Reply.     Bell  Circuit  Court. 

Richard  Roe,  defendant.    ) 

Plaintiff  denies  that  the  property  in  the  answer  mentioned  was 

1.  The  overruling  of  the  demurrer  to  like  the  replication  at  common  law  to 

this  answer  by  the  trial  court  was  sus-  a  plea   of   accord   and  satisfaction,  in 

tained  on  appeal.  states  where  replies  are  allowed  may 

8.  The  reply  to  defendant's  answer,  either  deny  the  delivery  of  the  thing 
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delivered  by  the  defendant  or  received  by  the  plaintiff  in  satisfac- 
tion of  the  note  in  the  petition  mentioned,  and  says  that  it  was  de- 
livered by  the  defendant  and  received  by  the  plaintiff  in  satisfaction 

of  a  debt  amounting  to dollars,  on  account  for  goods,  wares, 

and  merchandise  sold  and  delivered  by  plaintiff  to  defendant. 

Oliver  JSlsworth, 
Attorney  for  the  Plaintiff. 

The  plaintiff,  yokn  Doe,  says  the  statements  (or  that  he  believes 
the  statements)  in  the  foregoing  reply  are  true.  yohn  Doe. 

Signed  and  sworn  to  by  the  said  John  Doe  this day  of 

,  before  me,  clerk  of  the  Bell  Circuit  Court. 

[seal]  yohn  Hancock,  Clerk.  ^ 

V.  REJOINDER   TO  REPLY  ALLEGING  ACCORD  AND   SATISFACTION. 

Form  No.  417. 

(Bull.  (Ky.)  Code  673.) 

yohn  Doe,  plaintiff,       \ 

against  >  Rejoinder.     Bell  Circuit  Court. 

Richard  Roe,  defendant.    ) 

The  defendant  denies  that  the  property  in  his  answer  mentioned 
was  delivered  by  him  or  received  by  the  plaintiff  in  satisfaction  of 
a  debt  for  goods,  wares,  or  merchandise  sold  or  delivered  by  plain- 
tiff to  defendant.  yeremiah  Mason, 

Attorney  for  Defendant. 
(  Verijication  as  in  Form  No.  392.) 

VI.  MOTION  TO  DISMISS  WRIT  OF  ERROR. 

Form  No.  418. 

(Precedent  in  Atlanta,  etc.,  R.  Co.  v.  Blantoa,  80  Ga.  563.) 

B.  P.  Blanton,  plaintiff,      ^   -»/r  4.-       *     j-  t      i-u       e  ^ 

.    '  ^  Motion  to  dis-  In    the    Supreme 

rr^i     AAi     ^      ^       n    r^  \  miss  writ  of                Court,   March 

I  he  Atlanta,  etc.,  K.  Co.,  (                                             r^.             000 

J  ^    'j      '  '  error.  lerm,  1088. 

defendant.  ■  J 

And  now  comes  the  defendant  in  error  by  his  counsel  and  moves 
to  dismiss  the  writ  of  error  in  the  above  stated  case  on  the  following" 
ground  :  Since  the  granting  of  the  injunction  in  said  case  by  the 
chancellor  to  which  the  writ  of  error  was  taken,  the  same  has  been 
dissolved  by  the  payment,  by  the  plaintiff  in  error  to  the  defendant 

alleged  to  have  been  delivered  in  sat-  jurisdiction,  and  filling   in   the   body 

isfaction,  or  it  may  deny  the   accept-  of  the  reply  as  shown  in  Forms  Nos. 

ance  of  the  thing  at  all,  or  its  accept-  393   to  415,  supra,  relating    to   repli- 

ance  for  the  purposes  of  satisfaction  cations   to  pleas  of  accord  and  satis- 

as  alleged  in  defendant's  answer.    The  faction. 

reply  may  be  easily  framed  by  refer-         1.  Or  use  Form  No.  393,  when  the- 

ring    to   the  title   Replies,  post,  for  facts  of  the  case  are  such  as  to  war- 

the     formal    parts    in    any    particular  rant  it. 
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in  error,  of  the  full  amount  of  the  damages  awarded  to  the  defend- 
ant in  error,  to  wit,  the  sum  of  $  520.90.  Said  payment  was  made 
February  2Jf^  i888,  by  Colonel  P.  L.  Mynatt.,  as  attorney  for  said 
railroad  company,  to  W.  R.  Hammond,  as  attorney  for  B.  P, 
Blanton.  The  company  has  constructed  its  road  and  is  now  oper- 
ating the  same  over  the  land  of  the  defendant  in  error  since  the  in- 
junction was  dissolved  as  aforesaid.  ^ 

Hall  and  Hammond, 
Attorneys  for  Defendant  in  Error. 

1.  In  this  case  it  was  held  that  where  faction  or  settlement  of  the  case  out- 
an  injunction  was  granted  to  prevent  a  side  of  the  record  transmitted  from 
company  from  laying  its  track,  subject  below,  and  could  dismiss  the  case  upon 
to  dissolution  on  payment  of  certain  satisfactory  evidence  that  the  injunc- 
damages  to  the  landowner,  and  the  tion  had  been  dissolved  upon  the  pay- 
company,  by  writ  of  error,  brought  ment  of  the  amount  of  damages  in  full, 
the  case  to  the  Supreme  Court,  such  and  that  the  road  had  been  constructed 
court  had  the  right  to  hear  and  con-  and  operated  over  the  land.  Atlanta, 
sider  evidence  of  an  accord  and  satis-  etc.,  R.  Co   v.  Blanton,  8o  Ga.  563. 
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CROSS-REFERENCES. 

For  other  matters  related  to  this  subject,  see  the  following  titles  in  this  work  : 
ARBITRA  TION  AND  A  WARD  ;  ASSUMPSIT;  BILLS  OF  PAR- 
TICULARS; EXECUTORS  AND  ADMINISTRATORS;  FAIL- 
URE TO  ACCOUNT;  FALSIFYING  ACCOUNTS;  FRAUDU- 
LENT ACCOUNTS ;  GUARDIANAND  WARD;  REFERENCES : 
TRUSTS  AND   TRUSTEES. 

I.  ACCOUNT  RENDER. 
1.  In  General. 

Formerly  account  render  lay  only  against  a  bailiff  or  receiver,  and 
required  him  to  render  an  account  of  moneys  received  by  him  as 
such  bailiff  or  receiver,  but  the  action  was  subsequently  extended  to 
cases  where  the  person  called  upon  to  account  was  neither  bailiff 
nor  authorized  receiver,  it  he  had  in  any  way  received  and  retained 
money  which  it  was  his  duty  to  deliver  to  the  claimant.! 

1.  Chit.    Pr.  &    PI.,    pt.    I,    p.    38;  McLean  --.  Wade,  53  Pa.  St.  146. 

Eason  v.  Henderson,   12  Q^  B.  987,  64  Guardian  and  Ward. — A   ward    may 

E.  C.  L.  987;  Gorely  v.  Gorely,  i  H.  bring  account  render  again.st  his  guard- 

&   N.    144;    Curran    v.    Kennedy,   89  ian  at  the  termination  of  the  guard- 

Cal.  98.  ianship.    Green  v.  Johnson,  3  Gill  & 

In    general,     account     render     lies  J.  (Md.)   389;   Sherman  v.   Ballou,  8 

wherever  one  man  has  received  moneys  Cow.  (N.  Y.)  304;  Stannard  f .  Whit- 

as  the   agent-  of   another.     Bredin  v.  tlesey,  9  Conn.  556. 

Kingland,  4  Watts  (Pa.)  420;  Bredin  Attorneys. — Account  render  will  He 

x*.  Dwen,  2  Watts  (Pa.)  95;  Mumford  against   an   attorney   for   moneys   re- 

V.  Avery,   Kirby  (Conn.)  163;  Green  ceived  for  his  client.    Bredin  v.  King- 

V.  Johnson,  4   Gill  &  J.   (Md.)    389;  land,   4   Watts    (Pa.)  420;     Compare 

Smith  V.  Woods,  3  Vt.  485.  Johnston  v.  McCain,  145  Pa,  St.  531. 

Trustees. — Account    render   lies   by  Pennsylvania. — In  Pennsylvania  the 

a  cestui  que  trust  against  his  trustee  action  of  account  render  was  liberally 

receiving    profits    of     land.      Denni-  extended  by  the  courts  on  account  of 

son    V.    Geohring,     7    Pa.    St.    175;  the  fact  that  there  were  no  separate 
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Form  No.  419. 
(Precedent  in  Joy  v.  Walker,  29  Vt.  257.) 
State  of   Vermont^    ) 

Windhatn  County.  \ 

{^Folloiving    the  formal  commencement  of  the   summons)    Wil- 
liam H.   Joy  complains   of  John   Walker  for  that  the  said   John 

Walker  was  bailiff  to  the  plaintiff,  of  a  certain  messuage  or  farm, 
with  the  appurtenances  belonging  to  the  plaintiff,  situated,  ly- 
ing, and  being  in  Toivnshend,  in  the  county  of  Windham  afore- 
said, it  being  the  plaintiff's  old  hill  farm,  so  called,  from  the  22d 
day  of  March,  i852,  to  the  22d  day  of  March,  i853.  And  during 
the  term  aforesaid,  by  consent  and  agreement  with  the  plaintiff,  the 
defendant  had  held  and  enjoyed  the  occupation  of  the  premises 
aforesaid,  with  sufficient  power  to  control  and  manage  the  same  to 
advantage,  and  to  make  profit  thereof  from  the  issues  and  crops 
produced  thereon  for  the  plaintiff.  And  the  said  John  Walker  was 
also  bailiff  to  the  plaintiff  as  aforesaid,  of  nineteen  cows  of  the 
plaintiff  upon  the  premises,  to  make  profits  therefrom,  and  to  be 
returned  at  the  end  of  the  term  aforesaid ;  and  also  of  nine  tons  and 
a  half  of  hay  upon  the  said  premises,  to  be  returned  in  kind  at  the 
end  of  the  year  aforesaid.  And  the  plaintiff  says  that  the  profits 
of  said  premises,  and  the  said  cows,  and  the  profits  and  income  of 
the  said  cows,  with  the  said  hay  so  to  be  left  upon  the  premises  to 
the  use  of  the  plaintiff,  to  wit :  the  said  John  Walker  to  yield  and 
pay  to  the  plaintiff  the  one-half  of  the  rents,  issues,  profits,  and 
income  of  the  same  at  the  end  of  the  term  aforesaid ;  all  which  said 
nineteen  cows,  nine  and  a  half  tons  of  hay,  and  the  said  rents, 
issues,  and  profits  of  all  the  premises  is  of  the  value  of  eight 
hundred  and  fifty  dollars.     Yet  the  said  fohn  Walker  hitherto  hath 

courts  of  chancery  in  that  state  to  in-  Garrity    v.  Hamburger    Co.,   136   111. 

terpose    equitable    relief.      James    v.  508. 

Browne,  I  Dall.  (Pa.)  339.  Joint  Partners. — Joint   partners  in  a 

But   now   the    supreme    court,    the  mercantile    adventure   may   have   ac- 

several  district  courts,  and  the  courts  count    render   against   each   other    at 

of  common  pleas  within  that  common-  common   law.     Griffith   v.  Willing,  3 

wealth  have  all  the  powers  and  juris-  Binn.  (Pa.)   317;    Tutton  t^.  Addams, 

dictionof  courts  of  chancery  in  settling  45  Pa.  St.  67. 

partnership  accounts,  and  such  other  A  partner  cannot  maintain  account 

accounts  and  claims  as  by  the  common  against  his  two  partners  jointly  with- 

law  and  usages  of  the  commonwealth  out  showing  their  joint  liability  to  ac- 

were  formerly  settled  by  the  action  of  count.     Partners  are  liable  to  account 

account    render.     Pepper   &   L.   Dig.  to  each  other  severally  and  not  jointly. 

(Pa.)  p.  103,  4  5;  Frisbee's  Appeal,  88  Whelen   v.   Watmough,    15   S.   &    R. 

Pa.  St.  146;  Adams's  Appeal,  113  Pa.  (Pa.)  153;  Portsmouth  v.  Donaldson, 

St.  449.  32  Pa.  St.  202. 

nilnolB. — In  Illinois,  courts  of  equity  Rents  and  Profits  in  lieu  of  Dower. — 

have     concurrent     jurisdiction     with  Account  render  does  not  lie  by  a  wid- 

courts  of  law  in   all  cases  where   the  ow  against  the  alienee  of  her  husband 

action   of  account   render   would   lie.  to  recover  rents  and  profits  in  lieu  of 

Richardson   v.  Gregory,  126   111.  166,  dower.   Conklin  v.  Bush,  8  Pa.  St.  514. 

(111.  1888)  18  N.  E.  Rep  777.  Attacliment.— An  action   of  account 

And   the  action  of  account    render  against   a   nonresident   may  be   com- 

has  been  so  extended  by  statute  that  it  menced   by  attachment.     Humphreys 

may  be  maintained  on  a  book  account,  v.  Matthews,  11  111.  471. 
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and  still  doth  wholly  neglect  to  pay  and  deliver  the  same  to  the 
plaintiff  or  to  render  his  reasonable  account  therefor,  though  often 
requested  and  demanded  so  to  do.      {^Prayer for  judgment.^ 

2,  Against  Church  Warden. 

Form  No.  420. 
(Precedent  in  2  Atty.'s  Prac.  in  King's  Bench  43.) 

Markham  and  Le  Blanc.     Term,  in  the  27th  year  of  the 

reign  of  King  Charles  the  Second. 

London^  to  wit : 

yohn  Doe  and  Richard  Roe.,  wardens  of  the  parochial  church  of 
St.  Katharine.,  Coleman  street,  Lo?tdon,  complain  of  yohn  Fen.,  late 
warden  of  the  said  parochial  church,  being  in  the  custody  of  the 
marshal,  etc.,  of  a  plea  that  he  render  to  them  his  reasonable  ac- 
counts for  the  time  in  which  he  was  warden  of  the  said  parochial 
church,  and  receiver  of  the  money  of  the  said  parochial  church, 
for  that,  to  wit :  That  whereas  the  said  John  Fen.,  from  the  tenth 
day  of  April  in  the  year  of  our  Lord  i675,  until  the  first  day  of 
April  in  the  year  of  our  Lord  i676,  at  London  aforesaid,  to  wit: 
In  the  parish,  etc.,  in  the  ward  of  yl.,  London.,  was  warden  of  the 
said  church,  and  receiver  of  the  money  of  the  said  parochial  church 
for  the  time  aforesaid,  and  had  the  care  and  administration  of  the 
goods  and  money  of  the  said  parochial  church  for  the  time  afore- 
said, and  during  that  time,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  as  warden  of  the  said  church,  received  by  the 
proper  hands  of  him  the  said  John  Fen  £.100,  lawful  money  of 
England.,  of  the  money  of  the  said  church,  to  bestow  and  lay  out  to 
the  use  of  the  said  parochial  church,  and  to  render  his  reasonable 
account  of  the  same  to  the  said  John  Doe  and  Richard  Roe.,  war- 
dens of  the  said  church,  when  he  should  be  thereto  required.  Yet 
the  said  John  Fen.,  although  often  required,  etc.,  has  not  rendered 
his  reasonable  account  of  that  money  to  the  said  yohn  Doe  and 
Richard  Roe.,  or  to  either  of  them  ;  but  he  has  hitherto  entirely  re- 
fused, and  still  does  refuse,  to  render  the  same  to  the  said  yohn  Doe 
and  Richard  Roe.,  to  the  damage  of  the  said  yohn  Doe  and  Richard 
Roe  one  hundred  pounds ;  and  thereupon  they  bring  suit,  etc. 

3.  By  Executors  ag'ainst  Factor  as  Bailiff. 

Form  No.  421. 
(Precedent  in  2  Atty.'s  Prac.  in  King's  Bench  46.) 

Markham  and  Le  Blanc.    Term,  in  the  31st  year  of  the  reign 

of  King  Charles  the  Second. 

Middlesex.,  to  wit  : 

yohn  Doe,  the  younger,  and  Richard  Roe,  executors  of  the  testa- 
ment and  last  will  of  yohn  Doe  the  elder,  deceased,  complain  of 
yohn  Fen,  merchant,  being  in  the  custody  of  the  marshal,  etc.,  of  a 
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plea  that  he  render  to  them  a  reasonable  account  for  the  time  in 
which  he  was  bailiflf  of  the  said  yohn  Doe  the  elder,  and  receiver  of 
the  money  of  said  John  Doe,  in  his  lifetime  at  Westminster,  in  the 
county  aforesaid,  for  that,  to  wit  :  That  whereas  the  said  yohn  Fen, 
on  the  tenth  day  of  May  in  the  thirty-first  year  of  the  reign  of  our 
sovereign  lord  Charles  the  Second,  now  king  of  England,  etc., 
until  the  thirtieth  day  of  September  in  the  thirty-second  year  of  the 
reign  of  our  said  lord  the  present  king,  at  Westminster,  in  the 
county  aforesaid,  was  bailiff  of  the  said  John  Doe  the  elder,  the 
testator  in  his  lifetime,  and  for  that  whole  time  having  the  care  and 
management  of  divers  goods  and  chattels  of  the  said  John  Doe  the 
elder,  to  wit,  of  two  thousand  pounds  weight  of  tin,  thirty  firkins 
of  stub-nails,  two  hundred  and  twenty-four  pounds  weight  of  mixed 
metal  called  spelter,  etc.,  to  the  value  of  £3,000,  to  wit :  At  West- 
minster aforesaid,  in  the  county  aforesaid,  to  merchandise  and  make 
profit  thereof  for  the  said  ^ohn  Doe  the  elder,  and  to  render  a  rea- 
sonable account  thereof  to  the  said  John  Doe  the  elder  when  he 
should  be  thereupon  required  ;  and  was  receiver  of  the  money  of  the 
said  John  Doe  the  elder  for  the  whole  time  aforesaid,  and  during 
this  time  received  of  the  money  of  the  said  John  Doe  the  testator, 
at   Westminster  aforesaid,  by  the  hands  of  James  Hunter,  £.113, 

s.  and  5  d.;  and  there  by  the  hands  of  Richard  Fen,  £9;  and 

there  by  the  proper  hands  of  Henry  Smith  £960,  of  lawful  money 
of  England,  to  render  a  reasonable  account  thereof  to  the  said  John 
Doe,  the  testator,  when  he  should  be  thereto  required.  Yet  the  said 
John  Fen,  although  often  required,  etc.,  has  not  rendered  the  said 
reasonable  account  to  the  said  John  Doe  the  elder  in  his  lifetime, 
or  to  the  said  John  Doe  the  younger,  and  Richard  Roe,  or  to  either 
of  them,  after  the  death  of  the  said  John  Doe,  the  testator,  but  en- 
tirely refused  to  render  the  same  to  the  said  John  Doe,  the  testator, 
in  his  lifetime,  and  to  the  said  John  Doe  the  younger,  and  Richard 
Roe,  after  the  death  of  the  said  John  Doe,  the  testator,  and  still 
refuses  to  render  the  same  to  the  said  John  Doe  the  younger, 
and  Richard  Roe,  or  to  either  of  them,  to  the  damage  of  the  said 
John  Doe  the  younger,  and  Richard  Roe,  of  £10,000.  And  there- 
upon they  bring  suit,  etc.  And  the  said  John  Doe  the  younger, 
and  Richard  Roe,  bring  here  into  court  the  letters  testamentary 
of  the  said  John  Doe  the  elder,  by  which  it  sufficiently  appears  to 
the  court  here  that  the  said  John  Doe  the  younger,  and  Richard  Roe, 
are  executors  of  the  testament  of  the  said  John  Doe  the  elder,  and 
thereof  have  the  administration,  etc. 

4.  Agfainst  Guardian  as  Bailiff. 

Form  No.  422. 
(Precedent  in  2  Atty.'s  Prac.  in  King's  Bench  44.) 

Markham  and  LeBlanc.    Term,  in  the  3d  year  of  William 

and  Mary. 
to  wit  : 

John  Doe,   gentleman,  complains  of  Richard  Roe,  gentleman, 
being  in  the  custody  of  the  marshal,  etc.,  of  a  plea  that  he  render 
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to  him  his  reasonable  account  for  the  time  in  which  he  was  guard- 
ian of  the  said  John  Doe,  and  also  for  the  time  in  which  he  was 
bailiff  of  the  said  John  Doe,  at  Swanivicke,  in  the  parish  of  Alfre- 
ton,  in  the  county  aforesaid,  for  that,  to  wit:  That  whereas  it  is 
provided  by  the  common  council  of  our  lord  the  king  of  England, 
that  the  guardians  of  lands  and  tenements  which  are  holden  in 
socage  shall  render  to  the  heirs  of  those  lands  and  tenements,  when 
they  shall  come  to  full  age,  their  reasonable  account  of  the  issues 
coming  from  those  lands  and  tenements  for  the  time  in  which  they 
had  that  guardianship  by  reason  of  the  minority  of  the  said  heirs, 
and  the  said  Hi  chard  Roe,  although  often  required,  etc.,  has  not  ren- 
dered to  the  said  John  Doe  his  reasonable  account  of  the  issues 
coming  of  the  lands  and  tenements  of  the  said  John  Doe,  to  wit: 
of  two  messuages,  three  cottages,  five  gardens,  and  eighty  acres  of 
land,  thirty  acres  of  meadow,  and  eighty  acres  of  pasture,  and  thirty 
acres  of  wood,  with  the  appurtenances  in  Swanivicke  aforesaid,  in 
the  parish  of  Alfreton  aforesaid,  in  the  county  aforesaid,  of  which 
said  premises  the  said  Richard  Roe  had  the  guardianship,  to  wit: 
From  the  sixth  day  of  January,  in  the  year  of  our  Lord  \68Jf,  until 
the  twentieth  day  of  July,  in  the  year  of  our  Lord  \691,  the  said 
John  Doe  during  the  whole  time  being  under  the  age  of  fourteen 
years,  and  during  all  that  time  received  the  issues  and  profits  of  the 
said  messuages  and  tenements,  but  has  heretofore  refused,  and  still 
does  refuse,  to  render  to  him  the  said  account. 

And  also  whereas  the  said  Richard  Roe  afterwards,  to  wit,  on 
the  twentieth  day  of  July,  in  the  year  of  our  Lord  i691  aforesaid,  at 
Swanivicke  aforesaid,  in  the  said  parish  of  Alfreton,  in  the  county 
aforesaid,  was  bailiff  of  the  said  John  Doe  of  the  two  messuages, 
three  cottages,  five  gardens,  eighty  acres  of  land,  thirty  acres  of 
meadow,  eighty  acres  of  pasture,  and  thirty  acres  of  wood,  with  the 
appurtenances  in  Swanwicke,  in  said  parish  of  Alfreton,  in  the 
county  aforesaid,  from  the  said  twentieth  day  of  July  in  the  year  of 
our  Lord  \Q9\,  until  the  ^ex'ew/^  day  of  October  in  the  year  of  our  Lord 
\698 ;  and  had  and  received  the  yearly  profits  thereof  for  that  whole 
time,  to  render  a  reasonable  account  thereof  to  the  said  John  Doe 
when  he  should  be  required;  yet  the  said  Richard  7?oe,  although 
often  required,  etc.,  has  not  yet  rendered  the  said  reasonable  account 
to  the  said  John  Doe,  but  he  has  hitherto  entirely  refused  and  still 
does  refuse  to  render  the  same  to  him,  to  the  damage  of  the  said 
John  Doe  of  £15,000.     And  thereupon  he  brings  suit,  etc.l 

5.  Against  Bailiff  of  Goods  and  Chattels. 

Form  No.  423. 
(Precedent  in  2  Atty.'s  Prac.  in  King's  Bench  48.) 

Markham  and  Le  Blanc.     Term,  in  the   13th  year  of  the 

reign  of  King  George  the  Second. 

London,  to  wit: 

John  Doe  complaineth  of  Richard  Roe  being  in  the  custody  of 

1.  See  also  the  precedent  in  Field  v.  Tort-ey,  7  Vt.  372. 
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the  marshal  of  the  Marshalsea  of  our  lord  the  king,  before  the  king 
himself,  in  a  plea  that  he  render  to  the  said  John  Doe  a  reasonable 
account  of  the  time  in  which  he  was  the  bailiff  of  the  said  yohn 
Doe,  at  London  aforesaid;  for  that  whereas  he  the  said  Richard 
Roe,  on  the  i^/Zz  day  of  August  in  the  year  of  our  Lord  i73^,  and 
from  thence  until  the  1st  day  of  June  in  the  year  of  our  Lord  i7^0, 
at  London  aforesaid,  in  the  parish  of  St.  Mary  le  Bow,  in  the  ward 
of  Cheap,  was  the  bailiff  of  the  said  John  Doe;  and  for  and  during 
that  time  had  the  care  and  management  of  divers  goods  and  chat- 
tels, to  wit,  of  three  gold  watches  and  two  silver  watches,  of  the 
said  jfohn  Doe,  there  to  merchandise  and  make  profit  thereof  for  the 
said  jfohn  Doe,  and  to  render  to  the  said  jfohn  Doe  a  reasonable  ac- 
count thereof  when  he  should  be  afterwards  thereto  required.  Yet 
the  said  Richard  Roe,  although  often  requested,  hath  not  yet  ren- 
dered the  aforesaid  reasonable  account  of  the  said  goods  and  chat- 
tels of  the  said  yohn  Doe,  but  to  render  the  same  to  him  hath 
hitherto  wholly  refused,  and  still  refuseth,  to  the  said  yohn  Doe  his 
damage  of  £100,  and  therefore  he  bringeth  this  suit,  etc. 

6.  By  One  Partner  against  Two,  Charging  Them  as  Bailiffs 

and  Receivers. 

Form  No  424. 

(Precedent  in  Whelen  v.  Watmough,  15  S.  &  R.  (Pa.)  153.) 

Israel  Whelen  )     r^  * 

f     Lommencefnent  as 

fv  7      /-    Tj;r  ,        agaii^s  7^         •        \        in  Form  No.  4^5. 

yohn  G.   Watmough  and  Isaac  Downing.  ) 

In  a  plea  of  account  for  that  yohn  G.  Watmough  and  Isaac 
Downing,  merchants,  trading  under  the  firm  of  Watmough  & 
Downing,  late  of  Philadelphia  county,  from  the  2Jfth  day  of  May 
in  the  year  of  our  Lord  i8i5,  to  the  1st  day  of  yanuary  in  the 
year  of  our  Lord  \%21,  were  the  receivers  of  the  moneys  of  the  said 
Israel  Whelen,  as  by  the  law  merchant  he  can  reasonably  show,  and 
during  all  that  time  received  of  the  moneys  of  the  said  Israel  Whelen, 
at  the  county  aforesaid,  by  the  hands  of  the  said  Israel  Whelen^ 
yacob  Lex,  William  R.  Thompson  <&  Co.,  yacob  Hassinger,  William 
Spohn,  Edward  Lane,  Michael  Riter,  and  William  P.  Israel, 
$50,000,'^  to  merchandise  with  and  make  profit  for  them,  the  said 
Israel  Whelen  and  the  said  defendants, 2  and  thereof  to  render  the 
said  Israel  Whelen  a  reasonable  account  on  demand. 

1.  It  must  be  averred  in  the  declara-  been  held  that  the  plaintiff  is  entitled 
tion  by  whose  hands  the  money  was  to  a  general  verdict  on  a  plea  of  ne 
received.  McMurray  v.  Rawson,  3  ungues  receiver,  upon  proof  of  the  re- 
Hill  (N.  Y.)  59;  Jordan  v.  Wilkins,  2  ceipt  of  money  from  any  one  of  the 
Wash.  (U.S.)  482;  Walker  v.  Holy-  persons  mentioned,  James  t;.  Browne, 
day,  Comyn  Rep.  272.  1  Dall.  (Pa.)  339. 

And  the   proof  should   conform  to  2,  In   account   between   partners   it 

this  allegation,  otherwise  the  plaintiff  should  always  be  alleged  that  the  sums 

will  be  nonsuited,  Jordan  v.  Wilkins,  were  received  for  the  common  benefit 

2  Wash.   (U.  S.)  482;    though    it   has  of    the   plaintiff    and    the   defendant. 
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{^Second  Count.) — And  also  whereas  the  said  defendants  were 
the  bailiflFs  of  the  said  Israel  Whelen  from  the  said  2^th  day  of 
May  in  the  year  of  our  Lord  i8i<?,  to  the  1st  day  of  January  in 
the  year  of  our  Lord  \%21^  and  for  the  same  time  had  the  care  and 
administration  of  divers  goods  and  merchandise,  to  wit,  one  hundred 
and  eighty  powder  kegs,  nineteen  and  a  half  cords  of  willow  wood, 
six  hundred  and  twenty-three  kegs  of  gunpowder,  two  hundred  and 
fifty-eight  bags  of  saltpetre,  sixty-three  boxes  and  seven  tierces  of 
saltpetre,  at  the  county  aforesaid,  to  merchandise  and  make  common 
profit  thereof  for  the  said  Israel  Whelen  and  the  said  defendants, 
and  to  render  a  reasonable  account  to  the  said  Israel  Whelen  when 
afterwards  they  should  be  thereunto  required.  Nevertheless,  the 
said  defendants  their  reasonable  account  aforesaid,  of  the  time, 
moneys,  and  goods  aforesaid,  to  the  said  Israel  Whelen,  hath  not  yet 
rendered,  although  requested,  etc.  {concluding  in  the  usual  manner). 

7.  Against  the  Survivor  of  Two  Bailiffs. 

Form  No.  425. 
(  Caption.)     (Precedent  in  Godfrey  v.  Saunders,  3  Wils.  73.) 
London,  to  wit: 

Thomas  Saunders,  late  of  the  parish  of  St.  George,  Hanover 
Square,  in  the  county  of  Middlesex,  Esq.,  was  summoned  to 
answer  to  Thomas  Godfrey,  Esq.,  of  a  plea  that  he  render  to  the 
said  Thomas  Godfrey  a  reasonable  account  of  the  time  in  which  he, 
and  one  Solomon  Solomotis,  now  deceased,  and  whom  the  said 
Thomas  Saunders  hath  survived,  were  the  bailiffs  of  the  said 
Thomas  Godfrey.  And  thereupon  the  said  Thomas  Godfrey,  by 
Thomas  Life,  his  attorney,  says:  That  whereas  the  said  Tho?nas 
Saunders,  and  the  said  Solomon  Solomons,  now  deceased,  and 
whom  the  said  Thomas  Saunders  hath  survived,  were  for  a  long 
time,  to  wit,  from  the  frst  day  of  June  in  the  year  of  our  Lord 
\75Jf,  until  the  first  day  of  May  in  the  year  of  our  Lord  \755,  the 
bailiffs  of  the  said  Thomas  Godfrey,  to  wit,  at  London  aforesaid, 
that  is  to  say,  in  the  parish  of  St.  Mary  le  Bow,  in  the  ward  of 
Cheap,-  and  during  that  time  had  the  care  and  administration  of 
divers  goods  and  merchandise  of  the  said  Thomas  Godfrey,  that  is 
to  say,  twelve  chests  of  coral  beads,  containing  a  large  quantity,  to 
wit,  three  thousand  pounds  weight,  of  coral  beads,  of  the  said 
Thomas  Godfrey,  of  great  value;  to  wit,  of  the  value  of  £12,000 
of  lawful  money  of  Great  Britain,  to  be  merchandised  and  made 
profit  of  for  the  said  Thojnas  Godfrey,  and  to  render  a  reasonable 
account  for  the  same  to  the  said  Thomas  Godfrey,  when  they,  the 
Thomas  Saunders  and  Solotnon  Solomons,  should  be  afterwards 
thereto  required;  yet  the  said  Thomas  Saunders  a^nd  Solotnon  Solo- 
mons in  the  lifetime  of  the  said  Solomon  Solomons,  or  the  said  Thomas 

McFadden   v.  Sallada,  6   Pa.  St.  285;         Compare  the  precedent  in  Wood  v. 
James  v.  Browne,  i  Dall.  (Pa.)  339.  Merrow,  25  Vt.  340. 
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Saunders  since  the  decease  of  the  said  Solofnon  Solomons,  although 
often  required,  have  not,  nor  hath  either  of  them,  rendered  a  reason- 
able account  of  the  same  to  the  said  Thomas  Godfrey,  he  the  said 
Thomas  Saunders  and  the  said  Solomon  Solomons,  in  the  lifetime  of 
the  said  Solomon  Solomons;  and  the  said  Thomas  Saunders,  since  the 
decease  of  the  said  Solomon  Solomons,  hath  altogether  refused,  and  the 
said  Thomas  Saunders  still  doth  refuse,  so  to  do,  to  the  said  Thomas 
Godfrey  his  damage  of  £12,000,  and  therefore  he  brings  suit,  etc. 

8.  Upon  a  Contract  of  Lease  by  Landlord  to  Account  for 
Ag-reed  Share  of  Profits. 

Form  No.  426. 

(Precedent  in  Long  v.  Fitzsimmons,  i  W.  &  S.  (Pa.)  530.) 

fames  Fitzsimmons  ) 

against  > 

Samuel  Long  and  facob  Steinberger .  ) 

Samuel  Long  and  Jacob  Steinberger,  late  of  said  county,  yeo- 
men, were  summoned  to  answer  James  Fitzsimmons  of  a  plea  in 
account  for  that  the  said  James,  at  the  county  aforesaid,  on  the  first 
day  of  April,  i8o2,  leased  and  demised  to  the  said  Samuel  and 
Jacob  a  certain  gristmill,  situated  in  Penn  township.  Union  county, 
aforesaid,  and  delivered  possession  thereof  on  said  day  to  them  the 
said  Samuel  and  Jacob,  then  and  there  agreeing  and  promising  to 
deliver  an  account  to  the  said  James  for  two-thirds  of  all  the  tolls 
that  they  should  receive  at  said  mill,  during  the  time  they  should 
occupy  the  same  under  the  lease  aforesaid,  and  the  said  James 
avers  that  the  said  Samuel  and  Jacob  entered  into  said  premises  on 
the  day  and  year  aforesaid,  and  held  possession  of  the  same  under 
the  lease  aforesaid  for  a  long  time,  to  wit,  from  the  first  day  of 
April,  i85^,  until  the  ^r^^  day  of  March,  i8<?^,  and  took  all  the 
tolls  and  profits  of  the  said  mill  during  the  said  time,  to  render  a 
reasonable  accovmt  thereof  to  the  said  James  on  demand ;  yet  the 
said  Samuel  and  Jacob,  though  often  requested,  or  either  of  them, 
have  never  rendered  their  reasonable  account  of  the  tolls  and 
profits  of  said  mill,  and  refuse  so  to  do,  to  the  damage  of  the  said 
James  of  %500,  and  thereof  he  brings  suit. 

9.  Ag^ainst  an  Agent  for  Not  Accounting  for  Goods  Entrusted 

to  Him  to  Sell. 

Form  No.  427. 

(Chit.  Prec.  in  PI.,  pt.  i,  p.  39.) 
(  Caption . ) 

John  Doe,  by  Ed-ward  Fuller,  his  attorney  (or  in  person^, 
sues  Richard  Roe  for  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, delivered  to  the  defendant,  and  he  received  from  the  plaintiff, 
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certain  goods  of  the  plaintiff,  that  is  to  say  (<?/c,,  describing  them 
generally)  ^  to  be  sold  by  the  defendant  for  the  plaintiff  for  reward 
to  the  defendant  ("  upon  the  terms  that  the  defendant  should^  ivhen 
requested,  render  to  him  a  true  and  Just  account  of  the  sale  of  the 
said  goods  and  of  the  moneys  arising  from  such  sale;  and  deliver  wp 
to  the  plaintiff  such  of  the  goods  as  should  remain  unsold  by  the 
defendant,  after  a  reasonable  time  from  the  sale  of  the  said  goods'''').'^ 
And  the  defendant  afterwards  sold  the  same  for  and  on  account  of  the 
plaintiff ,2  for  divers  sums  of  money  ;  and  although  the  plaintiff  hath 
performed  all  the  conditions  precedent  on  his  part,  and  all  things 
have  happened  and  occurred,  and  all  periods  of  time  have  elapsed, 
to  entitle  the  plaintiff  to  a  performance  of  the  defendant's  contract, 
and  to  enable  the  plaintiff  to  maintain  this  action, 3  yet  the  de- 
fendant hath  not  rendered  to  the  plaintiff  a  just  and  true  or  any 
account  of  the  sale  of  the  said  goods  or  of  the  moneys  arising  from 
such  sale,  nor  hath  the  defendant  delivered  up  to  the  plaintiff  any 
goods  unsold  as  aforesaid.  {Add  the  common  count  for  money  had 
and  received,  if  provable,  and  the  account  stated. ) 

10.  By  Executor  ag-ainst  the  Personal  Representative  of  a 
Deceased  Co-executor. 

Form  No.  428. 
(Precedent  in  Smith  v.  Chapman,  5  Conn.  14.) 

(  Caption.) 

That  to  the  plaintiffs  as  executors  aforesaid,  the  defendant,  as 
executor  to  the  said  Isham,  render  his  reasonable  account  for  the 
time  the  said  Isham  was  bailiff  and  receiver  to  the  plaintiff,  where- 
upon the  plaintiffs  declare  and  say  that  at  Middlebury,  on  X\\Q.frst 
day  of  December,  iS09,  Samuel  Smith  died,  having  by  his  last 
will  and  testament  appointed  the  said  Amelia  his  wife,  and  the 
said  Simeon  and  Ashbel,  his  executors,  who  then  and  there  proved 
said  will,  and  accepted  the  trust  as  executors,  and  while  the  said 
estate  was  in  settlement,  and  before  the  same  was  settled,  namely, 
at  said  Middlebury,  on  the  tenth  day  of  December,  i8l2,  the  said 
Amelia  intermarried  with  the  said  /sham  Chapman,  and  by  means 

1.  A  promise  to  account  for  the  pro-  C.  &  P.  572,  11  E.  C.  L.  476;  thouph, 
ceeds  of  sale,  and  for  such  goods  as  after  a  reasonable  time,  the  sale  will 
are  not  sold,  and  to  return  them  to  be  presumed.  Hunter  v.  Welsh,  i 
the  plaintiff,  will  be  implied  in  law.  Stark.  224,  2  E.  C.  L.  91. 

Topham   v.    Braddick,  i    Taunt.   572.  3.  This   averment   is   framed  under 

And  the  words  quoted  in  the  text  need  the  provisions  of  the  Com.  Law  Proc. 

not  be  inserted,  as  it  is  in  England  no  Act    1852,   §    57.      If    the    defendant 

longer   necessary  to   allege   promises  denies  the  performance  of  any  condi- 

which  need  not  be  proved.    Com.  Law  tion  precedent,  he  must  plead  it  spe- 

Proc.  Act  1852,  §  49.  cifically.     Rust  v.  Nottidge,  i  El.  & 

2.  This  allegation,  if  traversed,  Bl.  99,  72  E.  C.  L.  99.  See  also  Chit, 
would  require  evidence  of  a  sale  by  Prec.  in  PI.,  pt.  i,  p.  39;  Cort  v.  Am- 
the  defendant    Elbourn  v.  Upjohn,  i  bergate,  etc..  R.  Co.,  20L.  J.  Q^B.465. 
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of  said  marriage  the  said  Isham  became  joint  executor  with  the 
other  executors  named  in  said  will,  in  right  of  his  said  wife  Amelia; 
and  the  said  Isham,  in  pursuance  of  his  said  right  as  executor,  en- 
tered upon  the  settlement  of  the  estate  of  said  Samuel,  and  as  exec- 
utor had  the  care  and  management  of  the  property  and  debts  due 
the  estate  of  said  Samuel,  and  in  right  thereof  received  large  sums 
of  money  and  other  property,  due  and  belonging  to  the  said  estate, 
namely,  from  yohannah  Gunn,  %300\  Ashbel  Alonson,  $70,  etc., 
{giving"  the  sums  received,  and  the  names  of  the  persons  at  "whose 
hands  theywerc  received),  and  other  persons  unknown  to  the  plain- 
tiff, amounting  to  $3,000,  for  which  the  said  Isham  has  never  ren- 
dered any  account  to  the  other  executors,  or  to  the  judge  of  pro- 
bate. And  on  the  tenth  day  of  A/arch,  i8l6,  the  said  Isham  died, 
having  appointed  the  defendant  his  executor,  and  leaving  a  large 
balance  in  his  hands,  due  to  said  Smith''  s  estate,  unaccounted  for, 
namely,  the  sum  of  %3,000.  And  on  the  Jirst  day  of  January,  i8i7, 
the  defendant  undertook  the  settlement  of  the  estate  of  the  said 
Isham  Chapman.  The  defendant,  ever  since  the  death  of  the  said 
Isham,  has  refused,  and  still  does  refuse,  to  render  his  reasonable  ac- 
count or  to  pay  said  balance,  though  often  requested  and  demanded. 
And  the  plaintiffs  further  say,  that  on  \}ive.  first  day  of  June,  i8i7, 
the  said  Amelia  intermarried  with  Calvin  Pitkin,  one  of  the  plain- 
tiffs, and  by  reason  of  the  defendant's  refusal,  as  aforesaid,  the  plain- 
tiffs, in  their  said  capacity,  having  been  damnified  in  the  sum  of 
$3,000,  to  recover  which,  and  that  the  defendant  may  render  his  rea- 
sonable account,  this  suit  is  brought. 


11.  Between  Tenants  in  Common. 

An  action  of  account  would  not  lie  by  one  tenant  in  common 
against  another  as  his  bailiff  at  common  law,  unless  he  were  so  par- 
ticularly appointed.!  But  by  Stat.  IV.  Anne,  c.  i6,  §  27,  ten- 
ants in  common  may  now  maintain  an  action  of  account  against  each 
other.  2 

1.  Willes,  C.  J.,  inWheeler  7'.  Home,  fendant  has  received  more  than  his 
Willes  209.  share;  for  if  he  is  charged  as  bailiff, 

2.  See  Griffith  v.  Willing,  3  Binn.  only  the  plaintiff  will  be  nonsuited, 
(Pa.)  317;  Irvine  v.  Hanlin,  10  S.  &  unless  he  can  prove  that  the  defendant 
R.  (Pa.)  219;  Wheeler  v.  Home,  was  actually  his  bailiff,  as  at  common 
Willes  209.  law.     Wheeler  7'.  Home,  Willes  208; 

A  tenant  in  common   is  answerable  Irvine  7-.  Hanlin,  10  S.  &  R.  (Pa.)  221 ; 

only   for  what  he  has  received  more  Jordan   7-.  Wilkins,  2  Wash.  (U.    S.) 

than  his  just  share,  and  not  for  what  482;  M'Adam  v.  Orr,  4  W.  &S.  (Pa.) 

he  might  have  made  without  his  wilful  550. 

default,  as  was  a  bailiff.     Wheeler  7.        Against  Disseisors  and  Other  Tort  Fea- 

Horne,  Willes  209;  Irvine  7'.   Hanlin,  sors. — An  action  of  account  will   not 

10  S.  &  R.  (Pa.)  221.  lie  against  a  disseisor,  or  other  wrong 

It  is  not  sufficient  to  charge  the  de-  doer.     Coke  Littleton,  172^,  Frisbee's 

fendant  simply  as  bailiff.   Thedeclara-  Appeal,    88  Pa.    St.  146;    Brinsmaid 

tion  should  state  that  the  parties  are  v.  Mayo,    9    Vt.    31 ;    Selwyn's  Nisi 

tenants  in  common,  and  that  the  de-  Prius  1. 

284  Volume  I. 


429.  A  ceo  UNTS  A  ND  AC  CO  UN  TING .  429. 

12.  Against  Personal  Representative  of  Tenant  in  Common 
as  Bailiff  of  Plaintiff. 

Form  No.  429. 
(Precedent  in  M'Adam  v.  Orr,  4  W.  &  S.  (Pa.)  550.)! 

Thomas  ^P Adam  ) 

against  > 

Robert  Orr.        ) 

(  Commencement . ) 

Whereas,  heretofore,  to  wit,  in  the  lifetime  of  the  said  John 
Mall,  from  the  first  day  of  September,  18II,  until  the  Jirst  day  of 
April,  iS31,  the  said  Thomas  ]\I^ Adam  was  seized  in  his  demesne 
as  of  fee,  of  and  in  one  undivided  moiety  or  half  part  of  a  certain 
lot  and  piece  of  ground,  with  the  messuage  and  tenement  thereon 
erected,  situate  in  South  Tenth  street,  between  M'alnut  street  and 
Locust  street,  in  the  said  city  of  Philadelphia;  also  of  one  other  lot 
and  piece  of  ground,  with  the  messuage  and  tenement  thereon 
erected,  situate  on  Rose  alley,  between  Tenth  and  Eleventh  streets 
and  Walnut  street  and  Locust  street,  in  the  said  city ;  and  the  said 
John  during  all  that  time  held  the  said  lots  and  pieces  of  ground 
and  tenements  and  messuages,  with  the  appurtenances,  together 
with  the  said  Thomas,  as  tenants  in  common  in  fee;  and  the  said 
John  during  all  that  time  had  also  the  care  and  management  of  the 
whole  of  the  said  premises  with  the  appurtenances,  to  receive  and 
take  the  rents,  issues,  and  profits  thereof,  and,  as  bailiff  of  the  said 
Thomas,  of  what  the  said  John  received  more  than  his  just  and  rea- 
sonable share  and  proportion  thereof,  to  render  a  reasonable  account 
thereof  to  the  said  Thomas,  and  his  said  share  thereof,  when  the  said 
John  should  be  thereunto  afterward  requested.  Nevertheless,  al- 
though the  said  John  during  all  the  said  time,  at  the  county  aforesaid, 
received  more  than  his  just  share  and  proportion  of  the  rents,  issues, 
and  profits  of  the  said  lands  and  tenements,  with  the  appurtenances, 
and  the  said  plaintiff's  share  thereof,  that  is  to  say,  the  whole  of 
the  said  rents,  issues,  and  profits;  yet  the  said  John,  although  he 
was  afterwards  requested,  to  wit,  on  the  said  jirst  day  of  April  in 
the  year  last  aforesaid,  at  the  city  and  county  aforesaid,  by  said 
Thomas,  so  to  do,  hath  not  rendered  a  reasonable  account  to  the 
said  Thomas  of  the  rents,  issues,  and  profits  so  received  as  afore- 
said by  the  said  John,  or  either  of  them,  or  any  part  thereof,  but 
during  his  lifetime  did  wholly  neglect  and  refuse  so  to  do,  and  the 
said  Robert  Orr,  since  the  death  of  the  said  John,  administrator  as 
aforesaid,  hath  and  still  doth  refuse  to  render  the  said  account  to 
the  said  Thomas,  although  often  requested,  etc. 

1.  In  this  action  a  count  charp:ing  charging  him  as  tenant  in  common 
the  defendant  as  bailiflf  of  the  plain-  with  the  plaintiff,  as  an  amendment  to 
tiff's    lands    was    joined   to    a    count     the  declaration. 
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13.  Plea  Ne  Ungues  Bailiff. 

Form  No.  430. 
Richard  Roe  ) 
ats.  > 

John  Doe.     ) 

And  the  said  Richard  Roe,  by  William  Smith,  his  attorney, 
Cometh  and  defendeth  the  wrong  and  injury,  when,  etc.,^and  saith 
that  he  never  was  bailiff  of  the  said  John  Doe,  nor  had  the  care  and 
management  of  the  said  goods  and  chattels,  nor  of  any  parcel  of  them, 
to  render  account  thereof  to  the  said  yohn  Doe  when  he  should  be 
thereto  requested  in  manner  and  form,  as  the  said  yohn  Doe  com- 
plaineth  against  him,  and  of  this  he  putteth  himself  upon  the  country. 

THE    SAME. 

Form  No.  43  i- 

(  Caption.^      (Precedent  in  Godfrey  v.  Saunders,  3  Wils.  74,) 

And  the  said  Thomas  Saunders,  by  Rowland  Lickbarroiu,  his 
attorney,  comes  and  defends  the  wrong  and  injury,  when,  etc.,^and 
says  that  the  said  Thomas  Godfrey  ought  not  to  have  or  maintain 
his  aforesaid  action  against  him,  because,  protesting  that  he  the  said 
Thomas  Saunders  never  was  the  bailiff  of  the  said  Thomas  Godfrey 
as  in  the  said  declaration  is  above  supposed  for  plea,  he  the  said 
Thomas  Saunders  says  :  That  the  said  Solomon  Solomons,  in  the  said 
declaration  mentioned,  was  the  sole  bailiff  of  the  said  Thomas  God- 
frey for  the  said  time,  in  the  said  declaration  mentioned,  and  during- 
that  time  had  the  care  and  administration  of  the  said  goods  and  mer- 
chandise in  the  said  declaration  mentioned,  to  be  merchandised  and 
made  profit  of  for  the  said  Thomas  Godfrey,  and  to  render  a  rea- 
sonable account  of  the  same  to  the  said  Thomas  Godfrey,  when  the 
said  Solomon  Solomons  should  be  thereto  required,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid ;  without  this,  that  the 
said  Thomas  Saunders  and  Solomon  Solomons  were  the  bailiffs 
of  the  said  Thomas  Godfrey,  and  had  the  care  and  administration 
of  the  goods  and  merchandise  of  the  said  Thomas  Godfrey,  in  the 
said  declaration  mentioned,  to  be  merchandised  and  made  profit  of 
for  the  said  Thomas  Godfrey,  and  to  render  account  thereof  when 
they  should  be  thereto  required  in  manner  and  form,  as  the  said 
Thomas  Godfrey  has  above  alleged  in  that  behalf ;  and  this  the  said 
Thomas  Saunders  is  ready  to  verify  :  whereupon  he  prays  judgment 
if  the  said  Thomas  Godfrey  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  etc. 

14.  Replication  to  the  Foregroing  Plea. 

Form  No.  432. 
(  Caption.)     (Precedent  in  Godfrey  v.  Saunders,  3  Wils.  79.) 

And  the  said  Thomas  Godfrey  answers  to  the  said  plea  of  the 
said  Thomas  Saunders  by  him  first  above  pleaded  in  bar,  and  saith. 

1.  See  Form  No.  38,  note  i. 
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that  he,  by  reason  of  anything  in  that  plea  alleged,  ought  not  to  be 
barred  from  having  or  maintaining  his  said  action  against  the  said 
Thomas  Saunders^  because  he  as  before  saith  that  the  said  Thomas 
Saunders  and  Solomon  Solomons  were  bailiffs  of  him  the  said 
Thomas  Godfrey^  and  had  the  care  and  administration  of  the  said 
goods  and  merchandise  of  him  the  said  Thomas  Godfrey^  in  the 
said  declaration  mentioned,  to  be  merchandised  and  made  profit  of  for 
him  the  said  Thomas  Godfrey^  and  to  render  account  thereof  when 
they  should  be  thereto  required  in  manner  and  form,  as  the  said 
Thomas  Godfrey  hath  above  alleged  in  that  behalf.  And  this  the 
said  Thomas  Godfrey  prays  may  be  inquired  of  by  the  country,  and 
the  said  Thomas  Saunders  doth  the  same  likewise. 

15.  Plea  of  Plene  Computavit. 

Form  No.  43  3- 
Richard   Roe  ) 

ats.  > 

^ohn  Doe.      ) 

And  the  said  Richard  Roe.,  by  Jeremiah  Mason,  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,^and  as  to  the 
said  cause  of  action,  in  the  said  declaration  mentioned,  said  Richard 
Roe  says  that  the  said  John  Doe  ought  not  to  have  or  maintain  his 
said  action,  against  him,  because  he  says  that  after  the  time  during 
which  the  said  Richard  Roe  is  in  the  said  declaration  alleged  to 
have  had  the  care  and  management  of  the  said  premises  with  the 
appurtenances  in  the  said  declaration  mentioned,  to  receive  and  take 
the  rents,  issues,  and  profits  thereof,  and  as  bailiff  of  the  said  John 
Doe  to  render  such  account  as  therein  mentioned,  to  wit,  on  the 
-first  day  of  Septe?fiber,  i810,  at  London  aforesaid,  the  ^oS.^  Richard 
Roe  fully  accounted  with  the  said  John  Doe  concerning  the  said 
time  and  the  said  rents,  issues,  and  profits  in  the  said  declaration 
mentioned  and  his  said  share  thereof;  and  this  he  the  said  Richard 
Roe  is  ready  to  verify:  wherefore,  etc. 2 

16.  Plea  that  the  Goods  were  Destroyed  by  Fire. 

Form  No.  4  34- 

(Precedent  in  i  Wentw.  PI.,  88.) 
Richard  Roe 
ats. 
John  Doe. 
And  the  said  Richard  Roe.,  by  Jeremiah  Mason.,  his  attorney, 

1.  See  Form  No.  38,  note  i.  Hozier,  5  Bing.  N.  Cas.  288,  35  E.  C. 

2.  A  plea  of  flenf  computavit  by  a     L.  114. 

bailiff  should  be  supported  by  an  ac-  A  party  once  liable  to  account  can- 
count  of  losses  as  well  as  profits,  or  an  not  plead  any  matter  in  bar  except  a 
account  which  shows  an  agreed  bal-  release  and  plene  computavit.  Godfrey 
ance  between  the  parties.     Baxter  v.     v.  Saunders,  3  Wils.  113;  Newbold  v. 

Sims,  2  S.  &  R.  (Pa.)  317. 
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comes  and  defends  the  wrong  and  injury,  when,  etc.,^and  says  that 
the  said  John  Doe  ought  not  to  have  his  said  action  against  him, 
because  he  says  that  true  it  is  that  he  the  said  Richard  Roe  had  the 
care  and  administration  of  the  said  goods  and  merchandises  of  the 
said  yohn  Doe.,  to  be  merchandised  and  made  profit  of  for  the  said 
John  Doe.,  and  to  render  a  reasonable  account  for  the  same  to  the 
said  yohn  Doe  as  the  said  John  Doe  hath  in  and  by  his  said  decla- 
ration above  supposed  ;  nevertheless,  the  said  Richard  Roe  for  plea 
says  that  after  the  delivery  of  the  said  goods  and  merchandises  to 
the  said  Richard  Roe  for  the  purpose  aforesaid,  and  before  the  said 
Richard  Roe  could  sell  or  merchandise  the  said  goods  and  merchan- 
dise or  any  part  thereof,  or  could  make  any  profit  thereof  for  the 
said  John  Doe.,  to  wit,  on  the  tenth  day  of  September .,  iJ^O,  afore- 
said, the  said  goods  and  merchandises  were  casually  destroyed  by 
fire,  without  the  neglect  or  default  of  the  said  Richard  Roe,  to  wit, 
at  the  city  of  London  aforesaid;  and  this  the  said  Richard  Roe  is 
ready  to  verify:  wherefore,  etc. 

17.  Judgment  Quod  Computet. 

After  a  general  verdict  for  the  plaintiff,  or  a  default  on  the  part 
of  the  defendant,  the  plaintiff  is  entitled  to  a  judgment  guod  com- 
putet, that  is,  that  the  defendant  do  account.2  This  judgment  is 
interlocutory  only,  is  in  the  nature  of  an  award  of  the  court,  and  is 
not  definitive.3  It  is,  however,  essentially  necessary  that  such 
judgment  be  entered.* 

Form  No.  4  35- 
(Precedent  in  Godfrey  v.  Saunders,  3  Wils.  88.) 

{After  reciting-  the  verdict  oj"  the  Jury  on  the  issues  of  fact,  the 
judgment  continues:^  Therefore  it  is  considered  that  the  said 
Thotnas  Saunders  account  with  the  said  Thomas  Godfrey  of  the 
time  aforesaid,  in  which  he  and  the  said  Solomon  Solomons  were  the 
bailiffs  of  him  the  said  Thomas  Godfrey,  and  had  the  care  and  ad- 
ministration of  the  aforesaid  goods  and  merchandise,  etc.,  to  be 
merchandised  and  made  profit  of  for  the  said  Thomas  Godfrey,  and 
the  said  Thomas  Saunders,  in  mercy,  because  he  hath  not  before 
accounted  to  him,  etc. 

18.  Appointment  of  Auditors. 

Auditors  are  appointed  in  cases  where  an  investigation  of  ac- 

1    See  Form  No.  38,  note  i.  not  conclude  the  defendant  as  to  the 

2.  I  Selwyn's  Nisi  Prius  4;  Godfrey  dates  and  sums  mentioned  in  the  dec- 
V.  Saunder«,  3  Wils.  88.  laration.     Newbold  f.  Sims,  2  S.  &  R. 

Default. — In  case  of  the  defendant's  (Pa.)  317 ;  James   v.  Browne,  I  Dall. 

default,    an     interlocutory    judgement  (Pa.)  339. 

quod  computet  may  be  entered.    Kitch-  After  such  judgment  or  a  stipulation 

en  V.  Strawbridge,  4  Wash.  (U.  S.)  84;  for  the  appointment  of  auditors,  both 

Beitler  v.  Zeigler,  i  P.  &  W.  (Pa.)  135.  parties  should  furnish  copies  of  their 

3.  Metcalfe's  Case,  11  Coke,  38a;  1  claims.  Spalding  v.  Day,  37  Conn. 
Selwyn's  Nisi  Prius  5.  427. 

A  general  verdict  for  the  plaintiff  4.  Hughes  v.  Burgess,  Cas.  Temp, 
and  a  judgment  of  quod  computet  do     Hardw.  394;  i  Selwyn's  Nisi  Prius  5. 
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counts  or  examination  of  vouchers  is  necessary  for  the  purpose  of 
justice. 1  The  adjustment  of  the  balance  between  the  parties  is  left 
to  them,  and  evidence  of  profits  is  not  admissible  before  the  court. 2 
The  defendant  should,  however,  file  before  the  court,  and  not  with 
the  auditors,  every  defense  which  shows  that  he  is  not  liable  to 
account.  3 

19.  Order  Assigning  Auditors. 

Form  No.  436. 
(Precedent  in  Godfrey  v.  Saunders,  3  Wils.  89.) 

Afterwards,  to  wit,  on  Monday,  the  6th  day  of  February ^  in  the 
Term  of  St.  Hilary,  in  the  ninth  year  of  the  reign  of  our  lord  the 
now  king,  comes  here  into  court  as  well  the  said  Thomas  God- 
frey, by  his  attorney  aforesaid,  as  the  said  Thomas  Saunders,  in 
his  proper  person,  and  thereupon  the  said  Thomas  Saunders 
freely  offers  himself  to  account  with  the  said  Thomas  Godfrey  for 
the  goods  and  merchandise  aforesaid  ;  whereupon,  by  the  consent  of 
the  said  Thomas  Godfrey  and  Thomas  Saunders,  William  Main- 
tvaring,  Esq.,  Louis  "Jones,  Esq.,  and  Anthony  Dicke?is,  Esq., 
prothonotaries  of  the  said  court  here,  are  by  the  said  court  here  as- 
signed auditors  to  take  and  declare  the  said  account  between  the 
said  Thomas  Godfrey  and  Thomas  Saunders. 

20.  Report  of  Auditors. 

Form  No.  437. 

(Precedent  in  Willson  v.  Willson,  5  N.  J.  L.  912.) 

We,  Edmund  Bre'wer,  Aaron  Burrough,  and  David  S.  Bassett, 

auditors,  appointed  at  the  inferior  Court  of  Common  Pleas  in  and 

for  the  county  of    Gloucester,  of  the  term  of  fune,  18 17,  to  audit 

and  state,  in  account  at  issue,  before  the  said  court,  between  Joseph 

Willson,  the  plaintiff,  and  Thomas  Willson,  defendant,  and  having 

1.  Allen  V.  Hawks,  11  Pick.  (Mass.)  The  question  as  to  whether  the  de- 
360;  Whitwell  V.  Willard,  i  Met.  fendant  was  bailiff  and  receiver  of  the 
(Mass.)  216.  plaintiff   is  to  be  determined   by   the 

2.  Hawley  t'.  Burd,  6  111.  App.  454.     court   before  the  appointment  of  audi- 
Glvlng  Further  Time  for  Accovmting. —     tors.       Day    v.    Lockwood,  24  Conn. 

The  auditors  are  the  proper  judges  as  185. 

to  giving  further  time  for  accounting.  Filing  of  Plea  of  Plene  Computavlt. — If 

Williams  v.  Lee,  i  Mod.  42.  the  defendant  fails  to  file  his  plea  of 

Exceptions  —  When   Taken.  —  Excep-  flcne  comfutavit  before  judgment  quod 

tions  to  the  report  should  be  taken  be-  computet,  he  loses  the  benefit  of  the  ac- 

fore  the  auditors  and  filed  with  their  counting,  and  must  account  again  be- 

report.     Moore   v.  Hunter,  4   Yeates  fore  the  auditor.     Lee  v.  Abrams,  12 

(Pa.)358;CrousillatT^.  M'Call,  sBinn.  111.  11 1.                                    ■v 

(Pa. )  433.  Thus  a  report  of  the   auditors  that 

3.  Lee  z'.  Abrams,  12  111.  iii;  Haw-  the  defendant  has  fully  accounted,  is 
ley  -'.  Burd,  6  111.  App.  454;  Day  t*.  merely  a  conclusion  of  law  and  should 
Lockwood,  24  Conn.  194;  Spencer  r.  be  set  aside.  Spencer  r-.  Usher,  2 
Usher,  2  Day  (Conn.)  116;  Lacon  z\  Day  (Conn.)  116;  Parker  v.  Avery, 
Davenport,   16  Conn.  345.  Kirby  (Conn.)  353. 
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been  duly  sworn  and  affirmed,  agreeably  to  law,  before  yam.es  Mat- 
lack^  Esq.,  one  of  the  judges  of  said  court,  did  proceed  to  hear  and 
investigate  the  said  matter  in  controversy,  between  the  said  parties, 
and  after  divers  proofs  and  evidences  had  before  us,  in  presence  of 
the  parties,  do  agree  to  audit  and  report  the  following  [stating-  an 
account, etc.)  ;l  which  balance  of  ^/^fe^  hundred  and Jifty-f our  AoWdiXS 
and  forty-six  cents  we  find  due  from  Thomas  Willson  to  Joseph 
Willson,  together  with  all  legal  taxed  costs ;  and  further  do  order 
each  party  to  pay  their  equal  one-half  the  expenses  of  the  auditors. 
All  which  is  submitted.  In  testimony  whereof,  we  have  hereunto 
set  our  hands  and  seals,  this  2Jf.th  day  of  February,  in  the  year  of 
our  Lord  i8i(?. "      {^Signed  by  the  auditors.) 

21.  Final  Judgment  upon  Report  of  Auditors. 

Form  No.  438. 
(Precedent  in  Willson  v.  Willson,  5  N.  J.  L.  913.) 
Joseph   Willson    ) 

against  >  In  Account. 

Thomas    Willson.  ) 

The  auditors,  David  S.  Bassett,  Edmund  Bretver,  and  Aaron 
Burroughs  heretofore  appointed  by  this  court,  by  and  with  the 
consent  of  the  said  Joseph  Willson  and  Thomas  Willson,  to  state 
the  account  of  the  said  Thomas  Willson  of  the  time,  etc.,  in  which, 
etc.,  having  reported  to  this  court  the  said  account,  by  which  it  ap- 
pears there  is  due  to  the  said  Joseph  Willson  the  sum  of  $1154.56 ; 
ordered  on  motion  of  White  and  Armstrong,  attorneys  of  plaintiff, 
that  the  same  be  filed ;  and  on  like  motion  ordered,  that  judgment 
thereon  be  entered  for  the  said  Joseph  Willson,  against  the  said 
Thomas  Willson.  Therefore  it  is  considered  that  the  said  Joseph 
Willson  do  recover  against  the  said  Thomas  Willson  the  aforesaid 
sum  of  %1154.56,  by  the  auditors  aforesaid  reported  to  be  due  and 
owing  to  the  said  Joseph,  from  the  said  Thomas,  and  also  %1S3.13 
for  his  damages  as  well,  by  reason  of  the  interpleading  aforesaid,  as 
for  his  costs  and  charges  by  the  said  Joseph  in  and  about  his  suit 
in  this  behalf  expended,  to  the  said  Joseph,  by  the  court  here  ad- 
judged, with  his  assent.     And  the  said  Thomas,  in  mercy,  etc. 

THE    SAME. 

Form  No.  439. 

(Precedent  in  Godfrey  v,  Saunders,  3  Wils.  94.) 
Thomas  Godfrey     ) 
against  > 

Thomas   Saunders.  ) 
{Preliminary  Recitals .) 

Therefore  it  is  considered  that  the  said  Thomas  Godfrey  do  recover 

1.  The  award  of  arbitrators  must,  in  (Pa.)227;  Finney  r'.Harbeson,4  Yeates 
account  render,  contain  an  account  (Pa.)5i4-  See  also  McCluret'.  Briggs, 
showing  the  balance  resulting  in  the  58  Vt.  82,  where  the  auditor's  report  is. 
sum  awarded.  Wright  f.GuyjioS.&R.     set  out  in  the  statement  of  the  case. 

290  Volume  I. 


440.  A  ceo  UN  TS  A  ND  AC  CO  UN  TING .  440. 

against  the  said  Thomas  Saunders  the  aforesaid  twelve  thousand 
pounds  for  the  value  of  the  goods  and  merchandises  aforesaid,  and 
also  two  hundred  and  fifty  pounds  seven  shillings  and  nine  pence 
for  his  damages,  as  well  by  reason  of  the  interpleading  aforesaid,  as 
for  his  costs  and  charges  by  the  said  Thomas  Godfrey  in  and  about 
his  suit  in  that  behalf  expended,  to  the  said  Thomas  Godfrey,  by  the 
court  here  adjudged,  with  his  assent,  and  that  the  said  Thomas 
Saunders  be  in  mercy,  etc.^ 

22.  Acknowledg-ment  of  Satisfaction  of  Judgrnent. 

Form  No.  440. 
(Precedent  in  Godfrey  r.  Saunders,  3  Wils.  94.) 

Afterwards,  to  wit,  on  the  18th  day  of  September,  in  the  eleventh 
year  of  the  reign  of  our  sovereign  lord  Geo.  III.,  now  king  of  Great 
Britain,  etc.,  came  the  said  Thomas  Godfrey,  by  Henry  Barnes, 
his  attorney,  constituted  by  special  warrant  to  him  in  that  behalf, 
directed  before  Sir  Henry  Gould,  knight,  one  of  his  majesty's  jus- 
tices of  the  bench,  at  his  chambers,  situate  in  Sarjeanf  s  Inn, 
Chancery  Lane,  and  acknowledged  that  he  is  satisfied  of  the  said 
twelve  thousand  pounds,  and  of  the  damages  aforesaid  :  therefore 
let  the  said  Thomas  Saunders  of  the  same  be  acquitted,  etc. 

Henry  Gould. 

II.  ACCOUNT    STATED. 

1.  In  General. 

The  very  object  of  suing  on  an  account  stated  is  to  avoid  the 
necessity  of  proving  the  correctness  of  the  items  composing  it ;  con- 
sequently, if  the  defendant  wishes  to  impeach  it,  he  must  show 
affirmatively  wherein  it  is  inaccurate. 2 

1.  See  also  Metcalfe's  Case,  ir  Coke  the  original  evidence  of  debt  is  unim- 
40a.  portant.     Throop  v.  Sherwood,  9  111. 

A  writ   of  error  lies  upon  the  final  92;    Schutz    x\   Morette,    146   N.     Y. 

judgment  only,  and  if  it  be  found  er-  137. 

roneous,  and  reversed,  the  judgment  Fraud. — Where  fraud  is  alleged  and 

of  quod  computet  will  stand  in  force,  proved    the    whole    account   may   be 

for  the  two  are  distinct,     i   Selwyn's  opened,  but  where  it  is  merely  claimed 

Nisi  Prius  6.  that  there  are  errors  and  mistakes  in 

2.  Warner  v.  Myrick,  16  Minn.  91 ;  the  account  it  will  remain  as  an  ac- 
Mower  County  v.  Smith,  22  Minn,  count  stated  except  in  so  far  as  it  can 
115;  Wharton  t;.  Anderson,  28  Minn,  be  surcharged  and  falsified.  Pit  v. 
301;  Champion  v.  Joslyn,  44  N.  Y.  Cholmondeley,  2  Ves.  565;  Wiggins 
653;  Ogden  T'.  Astor,  4Sandf.  (N.  Y.)  7-.  Burkham,  10  Wall.  (U.  S.)  129; 
332;  Lockwood  V.  Thorne,  18  N.  Y.  Harden  v.  Gordon,  2  Mason  (U.  S.) 
292;  Massachusetts  Mut.  L.  Ins.  Co.  541;  Bruen  x\  Hone,  2  Barb.  (N.  Y.) 
V.  Carpenter,  49  N.  Y.  668.  See  also  586;  Bullock  v.  Boyd,  2  Edw.  Ch.  (N. 
Thomas  v.  Hawkes,  8  M.  &  W.  140;  Y.)  293;  Philips  v.  Belden,  2  Edw. 
Wilson  V.  Wilson,  14  C.  B.  616,  78  E.  Ch.  (N.  Y.)  17;  Gover  v.  Christie,  2 
C.  L.  616;  Holmes  v.  D'Camp,  i  Harr.  &  J.  (Md.)67 ;  Costin  t'.  Baxter, 
Johns.  (N.  Y.)  36.  6  Ired.  Eq.  (N.  Car.)  197;  Mebane  v. 

Irt  an  action  upon  an  account  stated,     Mebane,  i  Ired.  Eq.  (N.  Car.)  403. 
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If  the  plaintiff  wishes  to  rely  on  an  account  stated,  he  should  declare 
on  it  as  such.  If  he  sets  out  the  original  transactions,  each  party 
has  the  right  to  offer  proof  of  the  same.l 

The  silence  of  the  party  to  whom  the  account  is  rendered,  contin- 
ued unnecessarily  long,  raises  a  presumption  of  his  assent  to  its 
correctness.  2 


2.  Assumpsit  on  Account  Stated. 

Form  No.  441- 


yohn  Doe 


agamst        V  (Court  and  Term.) 

Richard  Roc.  ) 

London.,  to  wit  : 

John  Doc  complains  of  Richard  Roc,  in  custody,  etc.,  of  a  plea 
of  trespass  on  the  case,  for  that,  where  as  thesaid  Richard  Roe.,  on 
the  1st  day  of  January.,  iS50,  at  London  aforesaid,  accounted  to- 
gether with  the  said  John  Doe  of  and  concerning  divers  sums  of 
money  before  that  time  due  and  owing  from  the  said  Richard  to 
the  said  John.,  then  being  in  arrear  and  unpaid,  and  upon  that  ac- 
count he  the  said  Richard  was  then  and  there  found  in  arrear  to 
the  said  John  in  a  large  sum  of  money,  to  wit,  the  sum  of  £1,000 
of  lawful  money  of  Great  Britain,  and  being  so  found  in  arrear  he 
the  said  Richard,  in  consideration  thereof  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  London  aforesaid,  undertook 
and  faithfully  promised  the  said  John  to  pay  him  the  said  sum  of 
money  when  he  the  said  Richard  should  be  thereto  afterwards  re- 
quested ;  yet  the  said  Richard,  not  regarding  the  said  several  prom- 
ises and  undertakings  so  by  him  made  in  this  behalf  as  aforesaid, 
but  contriving  and  fraudulently  intending  craftily  and  subtlely  to 
deceive  and  defraud  the  said  John  in  this  behalf,  hath  not  as  yet 
paid  the  said  sum  of  money  or  any  part  thereof  to  the  said  John, 
although  so  to  do  he  the  said  Richard  w^as  requested  by  the  said 
John  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  and 
often  afterwards,  to  wit,  at  London  aforesaid,  but  he  to  do  this  hath 
hitherto  w^holly  refused,  and  still  refuses,  so  to  do,  to  the  said  John 
his  damage  of  £1,000,  and  therefore  he  brings  his  suit,  etc. 

1.  Northern     Line    Packet    Co.    v.  300;   Robson  v.  Bohn,22  Minn.  410. 
Piatt,  22   Minn.  416.    Compare  Schutz  But  in  such  case  the  plaintiff  must 
V.  Morette,  146  N.  Y.  137.  declare   as  upon  an  account  formally 

2.  Bevan  v.  CuUen,  7  Pa.  St.  283 ;  stated.  That  the  plaintiff  rendered  an 
Tharp  v.  Tharp,  15  Vt.  105  ;  Ellison  v.  account  which  was  not  objected  to  by 
MofTatt,  I  Johns.  Ch.  (N.  Y.)  46;  the  defendant,  is  a  matter  of  evidence 
Murray  r.  Toland,  3  Johns.  Ch.  (N.Y.)  tendingonly  to  show  an  account  stated, 
569;  Mooers  v.  White,  6  Johns.  Ch.  (N.  and  should  not  be  pleaded.  Emery  r. 
Y.)  360;  Knickerbocker  t'.  Gould,  115  Pease,  20  N.  Y. 62.  See  i  Am.  and  Eng. 
N.  Y.  533;  Tickel  7'.  Short,  2  Ves.  239;  Encyc.  of  Law  (2d  ed.),  title  Ac- 
Wigpns  T'.  Burkham,  10  Wall.  (U.  S.)  counts;  i  Encyc.  of  Pl.  and  Pr., 
129;  Toland  v.  Sprag;ue,  12  Pet.  (U.  S.)  title  Accounts  and  Accounting. 
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3.  Debt  on  Account  Stated. 

Form  No.  442. 
(  Caption . ) 

And  whereas  the  said  Richard  Roe  afterwards,  to  wit,  on  the 
20th  day  of  October,  A.  D.  i8iO,  at  Westminster ,  in  the  county  of 
Middlesex  aforesaid,  accounted  with  the  said  John  Doe  of  and  con- 
cerning divers  other  sums  of  money  before  that  time  and  then  due 
and  owing,  and  in  arrear  and  unpaid,  from  the  said  Richard  Roe  to 
the  said  yohn  Doe,  and  upon  that  accounting  the  said  Richard  Roe 
w^as  then  and  there  found  to  be  in  arrear  and  indebted  to  the  said 
John  Doe  in  the  further  sum  of  fifty  pounds  of  like  lawful  money, 
to  be  paid  by  the  said  Richard  Roe  to  the  said  John  Doe  when  he 
the  said  Richard  Roe  should  be  thereunto  afterwards  requested, 
whereby  and  by  reason  of  said  last-mentioned  sum  of  money  being 
and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said 
John  Doe  to  have  and  demand  of  and  from  the  said  Richard  Roe 
the  said  last-mentioned  sum  of  fifty  pounds  residue  of  the  said  sum 
above  demanded. ^ 

4.  Complaint  on  Account  Stated. 

Form  No.  443. 
John  Z>o^,  plaintiff,       )  j^^  tj^^  Sufreme  Court 

„.  ,       ,  ^^^'"f^     .  V  Complaint.  of  ^r/c  County. 

Richard  Roe,   defendant.  ) 

The  plaintiff  complains  and  alleges  : 

1.  2  Chit.  PI.  (3d  Am.  ed.)  *i87.  agreed  should  be  taken  and  considered 
Declaration  on  Account  Stated — Held  as  satisfying  and  discharging  so  much 
DefecUve  on  Demurrer. —  "That  after  of  the  said  first-mentioned  sum  of 
the  intermarriage  of  the  plaintiffs  money ;  and  upon  the  account  so  stated 
and  before  the  commencement  of  as  aforesaid,  the  defendant  was  then 
this  suit,  to  wit,  on  the  first  day  found  to  be,  and  then  was,  in  arrear, 
of  October,  1838,  at  the  request  of  the  and  indebted  to  the  plaintiff  in  a  large 
defendant,  an  account  was  stated  by  sum  of  money,  to  wit,  the  sum  of 
and  between  the  said  Richard  Hop-  £444,  16-v.  rrf.,  residue  of  the  said  first- 
kins,  for  and  on  behalf  of  himself  and  mentioned  sum  of  money;  and  being 
his  said  wife  Ellen,  on  the  one  part,  so  found  in  arrear  and  indebted  as 
and  the  defendant  on  the  other  part,  aforesaid,  the  defendant,  in  considera- 
of  and  concerning  certain  moneys,  tion  of  the  premises,  promised  the 
amounting  to  a  large  sum  of  money,  plaintiffs  to  pay  them  the  said  last- 
to  wit,  the  sum  of  £1,000,  by  the  said  mentioned  sum  of  money  on  the  loth 
Ellen,  while  she  was  unmarried,  lent  day  of  October  then  next  ensuing, 
and  advanced  to  the  defendant  at  his  re-  which  period  had  elapsed  before  the 
quest,  and  remaining  unpaid  before,  at,  commencement  of  this  suit.  Breach, 
and  after  the  time  of  the  said  intermar-  in  nonpayment  of  the  last-mentioned 
riage,  and  of  and  concerning  certain  sum  of  money."  This  declaration  was 
other  moneys,  amounting  in  the  whole  held  bad  on  demurrer :  first,  because 
to  a  large  sum  of  money,  to  wit,  to  the  the  account  was  not  really  stated,  as 
sum  of  £555,  3.f.  \\d.,  by  the  defend-  the  money  was  not  due  when  the  set- 
ant,  before  the  stating  of  the  said  ac-  tlement  was  made;  secondly,  because 
count  paid  to  the  plaintiff,  and  which  the  liability  to  pay  on  an  account 
said  last-mentioned  moneys  the  said  stated  is  on  demand,  and  not  in  the 
plaintiff  Richard  Hopkins,  for  and  on  future  as  in  this  case;  such  promise 
behalf  of  himself  and  his  said  wife,  at  the  to  pay  in  the  future  requiring  a  new 
time  of  the  stating  of  the  said  account,  consideration  to  support  it.  Hopkins 
and    at  the  request  of  the  defendant,  x\  Logan,  5  M.  &  W.  247. 
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I.  That  on  the  12th  day  of  February,  A.  D.  i896,  at  the  city  of 
Buffalo,  in  the  state  of  New  Tork,  an  account  was  stated  by  and 
between  the  plaintiff  yohn  Doe,  and  the  defendant  Richard  Roe; 
and  that  upon  such  statement  of  account,  a  balance  oi  four  hundred 
and  fifty  dollars  ($^JC)  was  found  to  be  due  from  said  defendant 
to  this  plaintiff. 

II.  That  being  so  indebted  to  the  plaintiff  as  aforesaid,  said  de- 
fendant then  and  there  undertook  and  promised  to  pay  the  plaintiff 
said  sum  oi  four  hundred  and  fifty  dollars  ($^5C>). 

III.  That  the  defendant  has  not  paid  said  sum  or  any  part  thereof ; 
and  said  entire  sum  now  remains  due  and  owing  from  said  defendant 
to  this  plaintiff. 

Wherefore  the  plaintiff  demands  judgment  against  said  defendant 
for  the  sum  oi  four  hundred  and  fifty  dollars  ($^5C>),  with  interest 
thereon  {at  the  rate  of  —  per  cent,  per  annum)  from  and  since  the 
12th  day  of  February,  A.  D.  i8P6,  together  with  the  costs  of  this 
action  i  (or  together  with  the  costs  and  disbursements  in  this  action, 
which  is  the  usual  conclusion  in  some  jurisdictions). 

Dated,  Btiffalo,  N.  T.,  )  Jeremiah  Mason, 

March  19,  iS96.         )  Plaintiff's  Attorney. 

VERIFICATION. 

Form  No.  44 4> 

State  of  New  Tork,  ) 
Erie  County,  ss.     \ 
John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  above 
named,  that   he  has  read   the  foregoing  complaint  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge. 2 

fohn  Doe. 
Sworn   to  before  me  this  19th  \  John  Grimshaw,  Notary  Public, 
day  of  March,  A.  D.    \^96.  \  Erie  County,  N.  T. 

5.  Complaint  on  Account  Stated— Ag-ainst  Partnership. 

Form  No.  445. 
(Precedent  in  Benites  v.  Hampton,  3  Utah  370.) 
(  Caption.) 

The  plaintiff  alleges  that  the  defendants,  between  the  thirtieth 
day  of  June,  i875,  and  the  thirty  first  day  of  August,  iS76,  were 
partners,  doing  business  under  the  firm  name  oi  Bicknell,  Morrison, 
d:  Co.;  that  on  the  thirty-first  day  of  August,  i876,  the  said  de- 
fendants as  partners  were  indebted  to  the  plaintiff  on  a  balance  of 

1.  SeeDeWittf.  Porter,  isCal.  171 ;         2.  This  form  of  verification  is  sufB- 

Graham  --.  Camman,  13  How.  Pr.  (N.  cient  where  the  complaint  states  noth- 

Y.  Super.  Ct.)  360.  ing  on  information  and  belief.  Kinkaid 

See  also  the  precedent  in  Bouslog  v.  v.  Kipp,  i  Duer  (N.  Y.)  692  ;  Ross  v. 

Garrett,  39  Ind.  338,  where  it  was  held  Longmuir,  15   Abb.    Pr,    (N.  Y.  Su- 

that  a  promise  to  pay  is  impliedly  un-  preme  Ct.)  3'26;    Patterson  v.  Ely,  19 

derstood.  Cal.  28. 
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account  for  goods,  wares,  and  merchandise  before  that  time  sold  and 
delivered,  in  the  sum  of  %1,663.70;  that  the  defendants  being  so 
indebted  as  aforesaid,  there  was  an  account  stated  by  and  between 
plaintiff  and  defendants  on  the  thirteenth  day  of  August^  A.  D. 
i878,  and  upon  which  statement  a  balance  of  $1,663.70  was  found 
to  be  due  plaintiff  from  defendants;  that  the  defendants  agreed  to 
pay  to  the  plaintiff  the  said  balance;  that  no  part  of  the  same  has 
been  paid:  wherefore  plaintiff  prays  judgment,  etc. 

(Dated,  etc.)  Jeremiah  Mason, 

(  Verification.)  Plaintiff's  Attorney. 

6.  Account  Stated — Pleaded  in  Bar. 

Form  No.  446. 

(Precedent  in  3  Wentw.  PI.,  p.  139.) 

Crane  )  And  the  said  William,  by  Robert  Lawless,  his  at- 
ats.  >      torney,  comes  and  defends  the  wrong  and  injury, 

Walker.  )  when,  etc.,  and  saith  that  the  said  Benjamin 
ought  not  to  have  or  maintain  his  aforesaid  action  against  him,  be- 
cause he  says  that  after  the  making  of  the  said  several  promises 
and  undertakings  in  the  said  declaration  mentioned,  and  before  the 
day  of  exhibiting  the  bill  of  the  said  Benjamin  in  the  suit,  to  wit, 
the  second  day  of  November  in  the  said  year  of  our  Lord  \790,  at 
Westminster  aforesaid,  a  certain  account  was  had  and  stated  by  and 
between  the  said  Benjamin  and  the  said  William,  of  and  concern- 
ing the  said  several  sums  of  money  in  the  said  declaration  men- 
tioned ;  and  upon  that  account  the  said  William  was  then  and  there 
found  to  be  in  arrear  and  indebted  to  the  said  Benjamin  in  the  sum 
of  nineteen  pounds,  ten  shillings,  and  seven  pence  of  the  lawful  money 
of  Great  Britain,  and  no  more ;  for  which  said  sum  of  nineteen 
pounds,  ten  shillings,  and  seven  pence  he  the  said  William  then  and 
there  made  and  delivered  to  the  said  Benjamin  his  certain  promis- 
sory note  in  writing,  with  his  own  hand  thereunto  subscribed, 
bearing  date  the  same  day  and  year  last  aforesaid,  whereby  the 
said  William  then  and  there  promised  to  pay  six  months  after  the 
date  thereof,  to  the  said  Benjamin  or  his  order,  the  sum  of  thir- 
teen  pounds,  ten  shillings,  and  seven  pence  for  value  received.  And 
the  said  William  in  fact  saith  that  the  said  Benjamin  afterwards, 
to  wit,  on  the  second  day  of  November  in  the  year  last  aforesaid, 
at  Westminster  aforesaid,  by  his  certain  indorsement  in  writing  on 
the  said  last-mentioned  note,  ordered  and  applied  the  contents 
thereof  to  be  paid  to  one  Peter  Wiggins  or  his  order,  for  value 
received,  and  then  and  there  delivered  the  said  note  so  indorsed 
to  the  said  Peter  Wiggins;  by  reason  whereof,  and  by  force  of 
the  statute  in  such  case  made  and  provided,  the  said  William 
became  liable  to  pay,  and  still  is  liable  to  pay,  to  the  said  Peter 

Wiggins  the  said  sum  of  nineteen  pounds,  ten  shillings,  and  seven 
pence,  according  to   the   tenor  and  effect  of  said   note,  to   wit,  at 

Westminster  a.{oTesa.id ',  and  this  the  said  William  is  ready  to  verify: 
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wherefore  he  prays   judgment  if  the  said  Benjamin  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  etc. 

7.  Replication  to  Such  Plea. 

Form  No.  447. 

(  Caption.)  (Precedent  in  3  Wentw.  PI.,  p.  139.) 

And  the  said  Benjamin.,  as  to  the  said  plea  of  the  said  William 
by  him  above  pleaded  in  bar,  says  that  he  the  said  Benjamin.,  by 
reason  of  anything  therein  contained,  ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid  action  thereof  against  the  said 
William.,  because,  protesting  that  the  said  plea  and  the  matters 
therein  contained  in  manner  and  form  as  the  same  are  above  pleaded 
and  set  forth  are  not  sufficient  in  law  to  bar  the  said  Benjamin 
from  having  and  maintaining  his  said  action  against  the  said  Wil- 
liam; protesting  also  that  the  said  William  was  and  is  indebted  to 
the  said  Benjamin  in  more  money  than  nineteen  pounds,  ten  shil- 
lings, and  seven  pence  in  the  said  plea  mentioned,  upon  the  several 
causes  of  action  in  the  said  declaration  mentioned,  to  wit,  in  the 
several  sums  of  money  in  the  said  declaration  mentioned;  protesting 
also  that  he  the  said  Benjamin  did  not  indorse  the  said  note  in  the 
said  plea  mentioned,  or  order  the  contents  thereof  to  be  paid  to  the 
said  Peter  Wiggins  in  the  said  plea  mentioned,  for  replication 
thereto,  he  the  said  Benjamin  says  that  the  said  William  did  make 
and  deliver  to  the  said  Benjamin  the  said  note  in  the  said  plea 
mentioned,  in  manner  and  form  as  the  said  William  hath  above 
in  his  said  plea  in  that  behalf  alleged;  and  this  he  the  said  Ben- 
jamin prays  may  be  inquired  of  by  the  country,  etc. 

III.  ACTIONS  ON  OPEN  ACCOUNTS. 

1.  At  Common  Law,  etc. 

a.  Deelapation  in  Assumpsit  for  Goods  Sold  and  Delivered. 

Form  No.  448. 

Markham  and  Le  Blanc,    Term,  in  the  23d  year  of  the  reign 

of  King  George  the  Second. 
London.,  to  wit : 

John  Doe  complains  of  Richard  Roe.,  in  custody  of  the  marshal 
of  the  Marshalsea  of  our  lord  the  king,  before  the  king  himself,  of  a 
plea  of  trespass  on  the  case,  for  that  whereas  the  said  Richard  Roe., 
on  the  1st  day  of  January  in  the  year  of  our  Lord  \750.,  at  London ^ 
in  the  county  aforesaid,  was  indebted  to  the  said  yohn  in  the  sum 
of  £1,000  of  lawful  money  of  Great  Britain,  for  divers  goods, 
wares,  and  merchandise,  by  the  said  jfohn  before  that  time  sold  and 
delivered  to  the  said  Richard,  and  at  his  special  instance  and  re- 
quest, and  being  so  indebted  he  the  said  Richard,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
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London  aforesaid,  undertook  and  faithfully  promised  the  said  John 
to  pay  him  the  said  above-mentioned  sum  of  money,  when  he  the 
said  Richard  should  be  thereto  afterwards  requested ;  yet  the  said 
Richard.,  not  regarding  his  said  promise  and  undertaking  so  by  him 
made  in  this  behalf  as  aforesaid,  but  contriving  and  fraudulently 
intending  craftily  and  subtlely  to  deceive  and  defraud  the  said  John 
in  this  behalf,  hath  not  as  yet  paid  the  said  sum  of  money  or  any 
part  thereof  to  the  said  yohn,  although  so  to  do  he  the  said  Richard 
was  requested  by  the  said  yohn  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  and  often  afterwards,  to  wit,  at  London  afore- 
said, but  he  to  do  this  has  hitherto  wholly  refused,  and  still  refuses 
so  to  do,  to  the  said  John  to  the  damage  of  £1,000,^  and  therefore 
he  brings  this  suit,  etc. 

b.  Complaint  on  Account  of  Verbal  Contract.    (Alabama.) 
Form  No.  4  4  9  • 

yohn  Doe,  plaintiff,       ^  The  plaintiff  claims  of  the  defendant  two 
against  >      hundred  and  fifty  dollars,   due  from 

Richard  Roe.,  defendant.  )  him  by  account  on  the  12th  day  of  Feb- 
ruary., i896  (or  fior  money  loaned  by  the  plaintiff  to  the  defendant 
on  the  12th  day  of  February.,  1896;  or  on  account  stated  bet-ween  the 
plaintiff  and  defendant  on  the  12th  day  of  February.,  1896;  or  for 
merchandise,  goods,  and  chattels  sold  by  the  plaintiff  to  the  defend- 

1.  Where  the  «</</«;«««//«  by  mistake  state  their  demand  against  the  said 
laid  the  damages  at  £ioo  instead  of  defendants  to  be  founded  upon  a  claim 
£i,ooo,  and  there  was  a  verdict  for  for  work  and  labor  done  for  and  in  re- 
more  than  £6oo,  Lord  Kenyon,  C.  J.,  lation  to  the  sale  of  the  real  estate  of 
set  the  verdict  aside  and  granted  a  said  Rebecca  J.  Fenn,  of  which  she 
new  trial  with  leave  toamendthe  dec-  was  the  owner  at  the  time  when  said 
laration.  Tomlinson  v.  Blacksmith,  7  work  and  labor  was  done,  35  per  said 
T.  R.  128.  copy  of  book  account,  and  at  her  in- 

Declaration  on  Book  Account  against  stance    and     request;    and    the     said 

Married  Woman  —  Bad  on   Demurrer. —  plaintiffs  certify  the  said  sum  of  $315.- 

"  The  defendants   having   been   sum-  65    to   be  justly  due  them    from   said 

moned  to  answer  the  plaintiffs  of  a  plea  defendants  as  aforesaid,   with    lawful 

of  assumpsit,  the  said  plaintiffs  hereby  interest  thereon  from  said  4th  day  of 

state  their  demand  against  the  said  de-  December,  1880." 

fendants  to  be  founded  upon  a  certain  The  above  declaration  was  held  in- 
book  account  for  work  and  labor  done,  sufficient  as  against  a  married  woman 
ser\nces  rendered,  and  moneys  paid,  on  the  ground  that  it  contained  no 
laid  out,  and  expended  by  said  plain-  averment  that  the  debt  was  contracted 
tiffs,  for  the  use  of  said  defendant,  Re-  for  an^^  act  done  that  was  necessary 
becca  J.  Fenn,  wife  of  said  James  B.  for  the  use,  enjoyment,  or  preserva- 
Fenn,  as  per  copy  of  said  book  account  tion  of  her  property,  or  that  its  condi- 
hereto  attached,  verified  by  the  oath  of  tion  or  value  was  such  as  to  make  the 
the  said  E.  E.  Kinzer  on  behalf  of  said  sale  thereof  necessary  or  even  ad  visa- 
plaintiffs,  and  made  a  part  hereof ;  and  ble  for  her  advantage  or  profit,  the 
said  plaintiffs  hereby  certify  the  said  court  saying  that  it  is  not  sufficient  to 
sum  of  $315.65  to  be  justlydue  from  said  allege  that  it  was  done  for  her  use,  and 
defendants  to  said  plaintiffs,  and  un-  at  her  instance  and  request.  In  some 
paid, with  lawful  interest  thereon  from  suitable  language  the  necessity  there- 
the  said  14th  day  of  December,  1880.  for  must  also  be  averred  in  the  state- 

And  the  said  plaintiffs  further  hereby  ment,     Fenn  v.  Early,  113  Pa.  St.  264. 
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ant  on  the  12th  day  of  February,  1896;  or  for  money  paid  by  the 
plaintiff  for  the  defendant  on  the  12th  day  of  February,  1896,  at  his 
request;  or  for  work  and  labor  done  for  the  defendant  by  the  plain- 
tiff on  the  12th  day  of  February,  1896,  at  his  request;  or  for  money 
on  the  12th  day  of  February,  1896,  received  by  the  defendant  for  the 
use  of  the  plaintiff),  which  sum  of  money  (or  sums  of  money,  if 
there  are  more  than  one  of  the  obove  counts  set  out) ,  with  the  interest 
thereon,  is  still  unpaid. l  Jeremiah  Mason, 

Attorney  for  Plaintiff. 
Form  No.  450. 

(Precedent  in  Eslava  v.  Ames  Plow  Co.,  47  Ala.  385.) 

Ames  Plotv  Company       ^    Circuit   Court,    Spring  Term,    i870, 

against  the  plaintiff,   the  Ames  Plow    Com- 

Celestine  Eslava,  >      pany,  of  Boston,   a  corporate  body 

late  partner   in  the  firm  duly    incorporated    by  the   laws  of 

of  Elder  &  Eslava.         )       the  state  of  Massachusetts,  claim  of 

the  defendant,  who  was  a  partner   with  one   fames  Elder,  in  the 

firm  of  Elder  &  Eslava,  %1,097 .20  due  from  said  firm  of  Elder 

(S;  Eslava,  by  account,  on  the  16th  day  of  February,  i867,  also  the 

further  sum  of  $1,097.20  for  merchandise,  goods,   and  wares  sold 

by  the  plaintiff  to  the  said  firm  of  Elder  &  Eslava,  at  their  request, 

from  December  SI,   1866,  to  February  16,    i867,   at  sundry  times; 

also,   the  further  sum  of  $1,097.20  on  an  account  stated  between 

plaintiff  and  said  firm  of  Elder  &  Eslava,  on  the  16th  of  February, 

\867 .     Plaintiff  claims,  also,  the  interest  due  on  said  several  sums. 

c.  Declaration  on  Account.    (Illinois.) 
Form  No.  4  5 1  • 

{^Title  and  Commencement.) 

In  a  plea  that  the  defendant  render  to  the  plaintiff  the  sum  of  two 
hundred  aitd fifty  dollars,  which  the  plaintiff  says  is  justly  due  from 
the  defendant,  to  balance  book  accounts  bet^veen  them,  as  by  the 
plaintiff's  original  book  ready  to  be  produced  in  court  may  appear : 
Now  the  plaintiff  says  that  the  defendant,  though  often  requested, 
has  ever  refused,  and  still  does  refuse,  to  settle  and  adjust  the  account 
of  the  plaintiff  or  to  pay  the  balance  thereon  due. 2 

feremiah  Mason,  Attorney  for  Plaintiff. 

d.  Declaration  on  Account.    (Tennessee.) 
Form  No.  452. 

fohn  Doe      )  The  plaintiff  sues  the  defendant   for  two  hundred 

against        v      and  fifty  dollars,   which  he  says  is  due  from  him 

Richard  Roe.  )      on  the  12th  day  of  February,  \896,  by  account ;  or 

for  money  loaned  by  the  plaintiff  to  the  defendant  on  the  12th  day  of 

1.  I  Ala.  Code,  p.  792.  2.  111.  Rev.  Stat.,  p.  105.  ^ 
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February^  i896,  or  on  an  account  stated  between  the  plaintiff  and  de- 
fendant on  the  12^/i  day  of  February^  i896;  or  for  goods,  wares,  and 
merchandise  (or  specijic  articles,  as  the  case  tnay  be)  sold  by  the 
plaintiff  to  the  defendant  on  the  12th  day  of  February,  i896;  or  for 
money  paid  by  the  plaintiff  for  the  defendant,  at  his  request;  or  for 
work  and  labor  done  for  the  defendant  by  the  plaintiff,  at  his  re- 
quest, on  the  12th  day  of  February,  i896;  which  several  sums  of 
money  (or  zvhich  sum  of  money) ,  with  interest  thereon,  are  now  due 
(or  is  due).^  Jeremiah  Mason,  Attorney  for  Plaintiff. 

(iV.  B. —  These  several  causes  of  actio?i  may  be  joined  together  as 
the  common  counts  have  heretofore  been  joined.) 


e.  Petition  on  Account.   (Texas.) 
Form  No.  4  5  3- 

-^       .     ^        f  In court.    Freestone  county,   Term, 

agamst        V  i896 

Richard  Roe.  ) 

To  the  honorable  judge  of  said  court  the  petition  of  John  Doe,  of 
Freestone  county,  Texas,  plaintiff,  against  Richard  Roe,  of  said 
county,  defendant,  respectfully  showeth  that  heretofore,  to  wit,  on 
the  12th  day  of  February,  \896,  and  on  divers  dates  thereafter,  your 
petitioner  bargained,  sold,  and  delivered  unto  said  defendant,  at  his 
special  instance  and  request,  a  large  amount  of  goods,  wares,  and 
merchandise,  of  the  aggregate  value  and  price  of  %39Ji..50,  of  which 
said  goods,  w^ares,  and  merchandise  itemized  bills  of  particulars 
marked,  respectively,  exhibits  "A,"  "  B,"  and  "  C,"  showing  dates 
of  sales  of  articles  sold  at  their  respective  prices,  and  due  dates  with 
prices  respectively,  are  hereto  attached  and  prayed  to  be  taken  as  a 
part  of  this  petition  ;  and  in  consideration  thereof  the  said  defend- 
ant undertook  and  agreed  to  pay  to  the  petitioner  the  prices  afore- 
said at  their  respective  due  dates  aforesaid,  the  same  being  then  and 
there  the  reasonable  and  market  value  of  such  articles  respectively, 

with    interest   after  maturity  until  paid,   at    the    rate  of per 

cent,  per  annum.  And  thereupon  the  said  defendant  became  liable, 
and  being  so  liable  undertook,  contracted,  and  promised  in  writing, 
to  pay  in  the  county  of  Freestone  aforesaid,  the  petitioner,  who  is 
the  legal  owner  thereof,  the  amount  of  money  and  interest  afore- 
said respectively,  at  the  above-mentioned  due  dates ;  but  though 
said  sum  of  money  is  due  and  unpaid,  and  the  said  defendant  hath 
often  thereunto  afterwards  been  requested,  he  has  hitherto  wholly 
refused  and  failed  to  pay  the  same  or  any  part  thereof. 

Wherefore  petitioner  sues  and  prays  for  citation  against  said  de- 
fendant, and  for  judgment  for  the  amount  of  his  aforesaid  demand, 
with  interest  and  costs,  and  for  general  relief. 

feremiah  Mason,  Attorney  for  Plaintiff. 

I.  M.  &  V.  Tenn.  Code,  p.  688. 
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I.  Affidavit  Verifying  Open  Account. 

Form  No.  45  4^ 

(Precedent  inBjorkquest  v.  Wagar,  83  Mich.  226.) 

State  of  Wisconsin^        \ 
County  of  Milwaukee.  ) 

Otto  D.  BJorkquest,  sole  member  of  the  firm  of  O.  D.  Bjorkquest 
<&  Son,  being  duly  sworn,  deposes  and  says  that  he  is  the  plaintiff 
named  in  the  annexed  account ;  that  at  the  time  the  contract  in 
question  was  made,  the  said  plaintiff  was  and  still  is  doing  business 
under  the  firm  name  of  O.  D.  Bjorkquest  &  Son;  that  the  foregoing 
and  annexed  account  is  correctly  made  out  from  the  books  of  original 
entry  of  said  O.  D.  Bjorkquest  &  Son;  that  the  said  charges  were 
made  in  said  books  at  or  about  the  time  of  their  respective  dates ; 
that  goods  for  which  said  charges  were  made  were  sold  and  de- 
livered by  said  O.  D.  Bjorkquest  &  Son  to  George  A.  Wagar;  that 
the  charges  are  correct,  and  the  account  just  and  true  as  stated,  to 
the  best  of  deponent's  knowledge  and  belief;  that  the  demand  of 
said  O.  D.  Bjorkquest  <&  Son,  against  George  A.  Wagar,  as  shown 
by  the  annexed  account,  is  just,  due,  and  unpaid ;  that  there  is  no 
just  offset  due  and  unpaid  known  to  deponent,  either  in  law  or 
equity,  against  said  demand ;  that  all  just  and  legal  set-offs,  pay- 
ments, and  credits  have  been  given  to  said  account ;  that  there  is 
now  due  to  the  said  O.  D.  Bjorkquest  &  Son  from  said  George  A. 
Wagar,  upon  said  open  account,  the  sum  of  three  hundred  and 
sixty-two  and  nineteen  one-hundredths  dollars,  as  near  as  this 
deponent  can  estimate  the  same,  over  and  above  all  legal  set-offs; 
and  that  interest  is  due  thereon  from  \.\\e.  first  day  of  April,  A.  D. 
\%89,  at  the  rate  of  six  per  cent,  per  annum. 

Otto  D.  Bjorkquest. 
Subscribed  and  sworn  to  before  me,  this  ^5th   day  of  November, 
A.  D.  \%89.  C.  H.   Williams,  Notary  Public, 

Milwaukee  County,   Wisconsin. 

ANOTHER  FORM.     (nEW  JERSEY.) 

Form  No.  455. 
John   Doe     ) 
against        >  In  Debt. 
Richard  Roe.  ) 
State  of  New  Jersey,  ) 

County  of  \ 

John  Doe,  being  duly  sworn  according  to  law,  on  his  oath  says 
that  the  copy  of  account  hereto  annexed  is  a  true  copy  of  the  book 
of  account  of  original  entries  of  the  plaintiff  in  this  cause,  so  far  as 
they  relate  to  the  plaintiff's  demand  therein,  together  with  a  state- 
ment of  all  the  credits  or  allowances  to  which  the  defendant  is  en- 
titled; that  the  defendant  is  not  entitled  to  any  credits  or  allow- 
ances except  those  appearing  on  said  statement;   and  that  the  sum 
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of  money  or  balance  claimed  by  the  plaintiflF  is  justly  due  and  owing 
to  him.  John  Doe. 

Sworn   and  subscribed    this    second )   tt  /^    •      z.  t     i.- 

day  oi  March,  A.  D.,  i896,  before  (  ^"'^''->'  f^^^^^^'^^^'  Justice 

.      7->     J  "KT  X  \  Ol   trie   xc3.CC 

me,  at  J^aierson,  New  Jersey.         ) 


THE  SAME.     (TEXAS.) 

Form  No.  456. 

The  state  of  Texas,       ) 
County  of  Freestone.  \ 

Before  me,  a  notary  public,  in  and  for  Freestone  county,  Texas, 
on  this  day  personally  appeared  Johti  Doe,  known  to  me,  who,  be- 
ing by  me  duly  sworn,  states  on  oath  that  the  foregoing  and  annexed 
account  in  favor  of  jfohn  Doe,  against  Richard  Roe,  for  the  sum  of 
$394-50,  is  within  the  knowledge  of  affiant  just  and  true ;  that  it  is 
due  and  unpaid,  and  that  all  just  and  lawful  offsets,  payments,  and 
credits  have  been  allowed.  John  Doe. 

Sworn  to  and  subscribed  before  me,  this  9th  day  of  March, 
A.  D.  i8,96.  James  Bro-wn,  Notary  Public, 

Freestone  County,  Texas. 

g.  Affidavit  Verifying  Open  Account.  (Maryland)  1 
Form  No.  457. 

State  of  Maryland,     ) 
County  of  Allegany.  \ 

I  hereby  certify  that  on  this  t-welfth  day  of  February,  A.  D. 
\%9(),  before  me,  a  justice  of  the  peace  in  and  for  the  county  of 
Allegany,  and  state  of  Maryland,  personally  appeared  John  Doe, 
the  creditor  named  in  the  foregoing  account,  and  made  oath  on  the 
Holy  Evangely  of  Almighty  God  that  the  foregoing  account  is  just 
and  true,  and  that  he  has  not  directly  or  indirectly  received,  to  his 
knowledge,  any  part  or  parcel  of  the  money  (or  goods)  charged  as 
due  by  such  account,  or  any  security  or  satisfaction^  for  the  same, 
more  than  credit  has  been  given  for  in  said  account. 

Mortimer  Totten,  Justice  of  tlie  Peace, 

Allegany  County,  Maryland. 

1.  This  verification  by  the  creditor  fatal  to  the  verification.  Dyson  v. 
himself  is  sufficient  under  tlie  statute,  West,  r  Har.  &  J.  (Md.)  567;  Smoot 
where  the  amount  does  not  exceed  xk  Bunbury,  i  Har.  &  J.  (Md.)  136. 
fifty  dollars.  Pub.  Gen.  Laws  of  Md.,  The  probate  of  an  account  must,  upon 
art.  35,  §  44.  its  face,  show  that  it  has  been  executed 

In  other  cases  the  oath  of  the  cred-  according  to  the  statute,  and  a  state- 

itor  must  be  supported  by  the  oath  of  ment  that  the  affidavit  was  made  ac- 

a  disinterested  credible  witness.    Pub.  cording  to  law  is  insufficient.     Evans 

Gen.  Laws  of  Md.,  art.  35,  §  43.  v.    Bonner,    2    Har.      &     M.     (Md.) 

2.  The  omission  of  this  statement  is  377. 
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•  yohn  Doe 

against 
Richard  Roe. 


h.  Affidavit  of  Defense. 
Form  No.  458. 


In  the  Common  Pleas  of  Philadelphia  county,  for 


Before  me,  John  Smith,  prothonotary  of  the  Court  of  Common 
Pleas  of  Philadelphia  county,  personally  appeared  Richard  Roc, 
the  defendant  herein,  who,  being  duly  sworn  according  to  law,  de- 
poses and  says  that  he  has  a  just  and  legal  defense  to  the  whole  of 
the  plaintiff's  demand  in  the  above  suit,  the  nature  and  character  of 
which  is  inhere  state  the  facts  which  constitute  the  defense^  ;1  all  of 
which  defendant  believes  and  expects  to  be  able  to  prove  in  the 
trial  of  this  cause. 

Subscribed  and  sworn  to  before  me,  this  Hth  day  of  yanuary, 
A.  D.  1 896.  John  Smith,  Prothonotary. 


2.  Under  the  Codes  of  Civil  Procedure. 

a.  In  General, 

A  complaint  in   the  ordinary  form  of  indebitatus  assumpsit  at 
common  law  is,  as  a  rule,  sufficient  under  the  code. 2 


1.  In  Thome  v.  Travelers'  Ins.  Co., 
80  Pa.  St.  15,  the  insurance  company 
sued  one  of  its  agents  in  the  state  of 
Pennsylvania  to  recover  certain  pre- 
miums for  policies  which  had  been 
written  by  said  agent,  to  which  the 
defendant  filed  the  following  affidavit 
of  defense  (beginning  and  concluding 
as  above) : 

First.  That  Thorne  had  not  been  ap- 
pointed agent  in  the  form  required  by 
the  laws  of  Pennsylvania  relating  to 
foreign  insurance  companies,  and  nev- 
er acted  for  plaintiffs  as  their  legally 
authorized  agent. 

Second.  That  before  and  at  the  time 
the  persons  named  in  the  specifications 
were  insured,  the  plaintiffs  had  not 
complied  with  the  provisions  of  the 
several  acts  of  assembly  relating  to 
foreign  insurance  companies,  and  did 
not  appoint  agents  according  to  the 
laws  of  the  commonwealth. 

Third.  That  Thorne  did  not  receive 
the  sums  of  money  mentioned  in  the 
plaintiffs'  specification,  and  not  any 
part  as  the  legally  authorized  agent  of 
the  plaintiffs. 

Fourth.  Defendants  deny  each  and 
every  item  contained  in  said  specifica- 
tion, and  say  they  do  not  owe  the 
plaintiffs  the  sum  or  any  part  thereof. 

Fifth.  The  conditions  of  the  bond 
were  duly  complied  with  by  Thorne, 


and  all  moneys  received  by  him  for 
plaintiffs  after  the  date  of  the  bond 
were  paid  to  them  after  such  deduc- 
tion as  Thorne  was  entitled  to ;  that 
the  defendants  cannot  be  more  specific 
on  this  point,  because  the  specification 
does  not  give  the  numbers  or  dates  of 
the  policies  on  which  the  items  were 
alleged  to  have  been  received  by 
Thorne. 

2.  Allen  v.  Patterson,  7  N.  Y.  476; 
Beekman  v.  Platner,  15  Barb.  (N.  Y.) 
550;  Adams  v.  Holley,  12  How.  Pr. 
(N.  Y.  Supreme  Ct.)  326;  Cudlipp  v. 
Whipple,  I  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  107;  Freeborn  v.  Glazer,  10  Cal. 
337;  DeWitt  V.  Porter,  13  Cal.  171 ; 
Abadie  v.  Carrillo,  32  Cal.  175  ;  Magee 
X'.  Kast,  49  Cal.  141 ;  Pavisich--.  Bean, 
48  Cal.  364;  Grannis  t'.  Hooker,  29 
Wis.  66;  Curran  v.  Curran,  40  Ind. 
473;  Johnson  v.  Kilgore,  39  Ind.  147; 
Jennings  County  v.  Verbarg,  63  Ind. 
107 ;  Ball  V.  Fulton  County,  31  Ark. 
379;  Enslie  v.  Leavenworth,  20  Kan. 
569;  Solomon  v.  Vinson,  31  Minn.  205, 
overruling  P^oerster  x>.  Kirkpatrick,  2 
Minn.  210,  and  Holgate  v.  Broome,  8 
Minn.  243. 

But  in  Oregon  it  has  been  held  that 
the  common  counts  are  not  sufficient 
under  the  Civil  Code  of  that  state. 
Bowen  v,  Emmerson,  3  Oregon  452 ; 
Buchanan    v.    Beck,    15   Oregon   566. 
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b.  Copy  of  Account  Not  Filed  op  Made  a  Part  of  the  Pleadings. 

In  some  jurisdictions  it  is  not  necessary  to  set  out  in  the  plead- 
ings the  items  of  the  account,  but  the  party  pleading  must  serve  a 
true  copy  of  his  account  upon  the  opposing  party  or  his  attorney 
within  a  specified  time  (usually  ten  days)  after  service  of  a  demand 
therefor,  upon  pain  of  being  precluded  from  giving  evidence  of  the 
same  at  the  trial. ^ 

(1)  The  Complaint. 

Form  No.  459. 


Supreme  Court  of County. 

John  Doe.,  plaintiff,       ) 

against  >  Complaint. 

Richard  Roe,  defendant.  ) 

yohn  Doe,  the  plaintiff  herein,  complains  and  alleges: 
First.    Thiit  Richard  Roe,  the  defendant  herein,  is  indebted  to 
him  the  said  yohn  Doe  in  the  sum  of  tivo  hundred  and  jifty  dollars 
{^%250),  together  with  interest  thereon,  from  and  since  ^ho.  first  day 

of  December ,  A.D.  i855,  at  the  rate  of per  cent,  per  annum, 

on  account  for  goods,  wares,  and  merchandise  of  the  reasonable  and 
agreed  value  of  tvjo  hundred  and  fifty  dollars  {^%250)  sold  and  de- 
livered by  the  plaintiff  to  the  defendant  in  the  city  of  New  York, 
in  the  county  and  state  of  Netv  York,  at  the  special  instance  and 
request  of  said  defendant,  between  the  first  day  of  yuly,  A.D. 
18^5,  and  the  ^r5/  day  of  December  of  said  year;  which  sum  of 
two  hundred  and  fifty  dollars  ($^5(?)  said  defendant  promised  and 
agreed  to  pay  therefor  when  thereafter  requested  so  to  do. 

Second.  That  the  said  sum  of  two  hundred  and  fifty  dollars  ($^56>) 


See  Union  Bank  v.  Tillard,  26 
Md.  450,  for  the  substance  of  a  dec- 
laration in  the  common  counts  in 
assumpsit. 

Allegation  of  Amount  Due. — An  alle- 
gation of  the  amount  due  on  the  ac- 
count after  deducting  all  the  credits  is 
material.  Dallas  v.  Ferneau,  25  Ohio 
St.  638. 

1.  NewTork.—^.  Y.  Code  of  Civ. 
Proc,  §  531 ;  Allen  v.  Patterson,  7  N. 
Y.  476. 

Minnesota. — Stat,  of  Minn.,  1894,  § 
5246. 

California. — The  items  of  the  ac- 
count sued  on  need  not  be  set  forth 
in  the  pleadings,  but  a  copy  must 
be  served  on  the  adverse  party  within 
five  days  after  a  demand  thereof  in 
writing,  or  evidence  cannot  be  given. 


Cal.  Code  Civ.  Proc,  §  454;  Abadie  t;. 
Carrillo,  32  Cal.  172;  Wilkins  t'.  Stid- 
ger,  22  Cal.  235 ;  Magee  v.  Kast,  49 
Cal.  141 ;  Graham  v.  Harmon,  84  Cal. 
181 ;   Hart  v.  Spect,  62  Cal.  187. 

Montana. — And  the  law  of  Montana 
is  the  same  as  that  of  California. 
Mont.  Code  Civ.  Proc,  §  743. 

Either  party  declaring  on  an  account 
not  set  out  in  the  pleadings  may  be 
required  to  furnish  a  copy  of  it. 
Dwight  V.  Germania  L.  Ins.  Co.,  84 
N.  Y.  493. 

The  correctness  ai  the  account  is 
the  point  in  issue  for  trial.  The  cor- 
rectness of  the  copy  served  is  the  point 
to  be  considered  on  a  motion  to  pre- 
clude the  party  who  served  it  from 
giving  evidence  thereon.  Graham  v. 
Harmon,  84  Cal.  181. 
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is  now  due  and  owing  from  said  defendant  to  said  plaintiff  (or  that 
there  reinains  due  and  ovoiug  on  said  account  from  said  defendant 
to  the  said  plaintiffs  after  deducting  all  credits  therefrom ,  the  full 
sum  of  t-wo  hundred  and  fifty  dollars  {%250)  ) ,  and  that  said  defend- 
ant, though  often  requested  so  to  do,  has  not  paid  the  same  or  any 
part  thereof,  but  has  hitherto  refused,  and  still  does  refuse,  so  to  do: 
wherefore  the  plaintiff  demands  judgment  against  said  defendant 
for   the  sum  of  two  huTidred  and  fifty  dollars  ($^50),  with  interest 

thereon,  at  the  rate   of per  cent,   per  annum,  from  and  since 

\\\&  first  day  of  December,  A.  D,  i8P5,  together  with  the  costs  and 
disbursements  of  this  action. 

Benjamin  F.  Butler,  Plaintiff's  Attorney, 
Dated  Feb.  3,  iS96.  312  Broadway,  New  Tork. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  460. 
(Precedent  in  Magee  v.  Kast,  49  Cal.  141.) 

(  Caption . ) 

fohn  A.  Magee  and  Arthur  W.  Moore,  the  plaintiffs  in  the 
above-entitled  action,  complaining  of  Francis  X.  Kast,  the  defend- 
ant in  the  said  action,  allege  that  said  plaintiffs  are  partners  in 
business  under  the  firm  name  and  style  of  Magee,  Moore  &  Co.; 
that  on  the  seventeenth  day  of  November ,  i871,  the  said  defendant 
was  and  still  is  indebted  to  the  said  plaintiffs  in  the  sum  of  ^1,247.50, 
gold  coin,  on  an  account  for  goods,  wares,  and  merchandise,  con- 
sisting of  leather  and  shoe  manufacturers'  goods,  sold  and  de- 
livered by  the  said  plaintiffs  to  the  said  defendant,  at  his  special 
instance  and  request,  at  the  city  and  county  of  San  Francisco;  that 
no  part  of  the  said  sum  has  been  paid;  that  there  is  now  due  to  the 
said  plaintiffs  thereon,  from  the  said  defendant,  the  sum  of  %l,2Jft .50^ 
gold  coin,  with  interest  thereon  from  the   17 th  day  of  November, 

1871,  at  the  rate  of per  cent,   per  annum:  wherefore  the  said 

plaintiffs  pray  judgment  against  the  said  defendant  for  the  sum  of 
%l,2Jf7.50,  gold  coin,  together  with  interest  thereon  from  the  date 
last  aforesaid,  and  costs  of  suit. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  461. 
(Precedent  in  Abadie  v.  Carrillo,  32  Cal.  172.) 

(  Caption.) 

The  plaintiffs  above  named  complain  of  the  defendant,  and  tor 
cause  aver  that  on  the  11th  day  o^  August,  i863,  the  defendant  was 
indebted  to  the  plaintiffs  in  the  sum  of  one  thousand  and  four  and 
twenty  hundredths  dollars  {%1,004^^),  on  an  account  for  goods 
sold  and  delivered  by  the  plaintiffs  to  the  defendant  at  his  request,  in 
the  city  of  Santa  Barbara,  and  that  no  part  thereof  has  been  paid ; 
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and  that  there  is  now  due  them  thereon,  from  the  defendant, 
the  sum  of  one  thousand  and  four  and  twenty  hundredths  dollars, 
with  interest  thereon,  from  the  11th  day  of  August^  i863:  where- 
fore they  demand  judgment  as  against  the  defendant  in  the  sum 
oi  one  thousand  and  four  and  twenty  hundredths  doWsir?,  [%1  ,00j^^^^)  , 
with  interest  from  the  11th  day  oi  August,  iS63,  with  costs. l 

(2)  Verification  by  Plaintiff. 

Form  No.  462. 

State  of  New  York,  \ 

City  and  county  of  New  York.  \ 

fohn  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the 
above-entitled  action  ;  that  he  has  read  the  foregoing  complaint  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge  (^except  the  matters  therein  alleged  on  infor?natio?i  and 
belief  and  as  to  such  matters  that  he  believes  it  to  be  true).^ 

John  Doe. 

Sworn  to  before  me,  this  ^5/A  )  Henry  Grimshaw,  Notary  Public, 
day  of  March,  A.  D.  i2>96.        \         City  and  County  of  New  York. 

(3)  Verification  by  Attorney. 

Form  No.  463. 

State  of  Minnesota,  }   j      zr^-yr^       4.c         ^Tj--iT\-i.-i. 
^        .       r    r,  '  ^  In  District  Court,  .Second  Judicial  District. 

County  01   Ramsey.  \  '' 

fohn  Doe,  plaintiff,         ) 

against  > 

Richard  Roe,  defendant.    ) 

State  of  Minnesota,  ) 

^  ss 
County"  of  Ramsey.  \ 

Personally  appeared  before  me  Gordon  E.  Cole,  who,  being  duly 
sworn,  upon  oath  says  that  he  is  the  plaintiff's  attorney  herein  (or 
that  he  is  one  of  the  attorneys  for  the  plaintiff  herein^ ,  and  that  the 
foregoing  complaint  is  true  to  the  best  of  his  knowledge,  informa- 
tion, and   belief,  and   that   the   reason  why  this  verification   is   not 

1.  This    complaint    Iield   sufficient,  due,  for  goods  sold  and  delivered    to 

Abadie  T'.  Carrillo,  32  Cal.  172;  and  a  the   defendants  (at  a  time   and   place 

similar   complaint  was   held    good  in  specified),  in  the  sum  of  two  hundred 

Allen  V.  Patterson,  7  N.  Y.  476;  also  and    forty-one    dollars    and    thirteen 

in  Solomon  xk  Vinson,  31  Minn.  205,  cents    (.$241.13),  and  that  the  same  is 

{overruling  Foerster   v.  Kirkpatrick,  now  due  and  owing  plaintiffs,  and  no 

2  Minn.  210,  and  Holgate  v.  Broome,  8  part  thereof  has  been  paid." 
Minn.  243),  it  was  held  that  a  sale  of        2.  This   exception  may  be   omitted 

goods  by  the  plaintiff  to  the  defendants  where  nothing  is  alleged  on  informa- 

was  sufficiently  pleaded  by  an  allega-  tion   and   belief.     Kinkaid  v.  Kipp,  i 

tion,  "that  on  the  first  day  of  March,  Duer  (N.  Y.)  692;  Ross  x>.  Longmuir, 

1883,  the  defendants  were  indebted  to  15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  336; 

the  plaintiflf  on  an  account  then  past  Patterson  v.  Ely,  19  Cal.  28. 
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made  by  said  plaintiff  is  that  he  is  absent  from,  and  does  not  reside 
in,  said  county  of  Ramsey^  wherein  resides  this  affiant. 

Gordon  E .  Cole. 
Subscribed  and  sworn  to  before  me, 
this  25th  day  of  March,  A.D.  i896.  , 

Henry  Grimshaw ,  Notary  Public, 

Ramsey  County,  Minnesota. 

(4)  Demand  for  Copy  of  Account. 

Form  No.  464. 

Supreme  Court  for  city     \ 
and  county  of  Ne-jo  York.  \ 

John  Doe,  plaintiff,       )  , 

against  > 

Richard  Roe,  defendant.  ) 

Sir.  I  hereby  demand  that  a  copy  of  the  account  on  which  this 
action  was  brought  (or  which  is  mentioned  in  the  complaint  herein) 
be  served  upon  me  at  my  office  at  No.  45  Wall  street,  New  York, 
N.  Y.,  within  ten  days  (or  -whatever  number  of  days  is  provided  by 
statute),  after  the  service  of  this  demand  upon  you.l 

Dated  February  5    id,96.         )  y   p    j^      -^^^i 

To  Benjamin  F  Butler,  Esq.,  \  -^       Defendant's  Attorney. 

Plamtiff's  Attorney.  )  ^ 

(5)  Verification  of  Copy  Served. 

Form  No.  465. 

(  Venue  and  Title  of  Cause.) 

State  of  New  York,  )  ^^ 

City  and  county  of  New  York.    \      '  ^ 

yohn  Doc,  of  the  city  and  county  of  New  York,  in  the  state  of 
New  York,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the 
above  entitled  cause,  and  that  the  foregoing  is  a  true  and  correct 
copy  of  the  account  upon  which  this  action  was  brought  (or  which 
is  mentioned  in  the  cotnplaint  herein).  John  Doe. 

Subscribed  and  sworn  to  before  me,  \ 

this  6th  day  of  February,  A.D.  i8,96.  \ 

James  Allen,  Notary  Public, 
City  and  County  of  New  York,  N.  Y. 

1.  In  Minnesota,  if  the  plaintiff  fails  serve  a  copy  of  his  account  after  de- 

to  deliver  a  copy  of  his  account  after  mand,  to  obtain  an  order  precluding 

demand,  he  should  not  be  permitted  to  him  from  giving  evidence  of  the  same 

prove  it  over  the  defendant's  objection  at  the  trial.     Gebhard  7'.   Parker,    120 

at  the  trial.     Lonsdale  v.  Oltman,  50  N.  Y.  36;  Kellogg  v.  Paine,  8  How. 

Minn.  52;  Tuttle  v.  Wilson,  42  Minn.  Pr.  (N.  Y.  Supreme  Ct.)  329;  White 

233 ;  Henry  v.  Bruns,  43  Minn.  295.  Hall,  etc.,  R.  Co.  t'.  Myers,  16  Abb.  Pr. 

But  in  New  York  it  is  deemed  the  N.  S.  (N.  Y.  Supreme  Ct.)  34;  Moore 

better  practice,  if  the  plaintiff  fails  to  x>.  Belloni,  42  N.  Y.  Super.  Ct   184. 
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(6)  Copy  Served  Deemed  Insufficient. 
(a)   In  General. 

According  to  the  practice  in  some  jurisdictions,  if  the  defendant 
deems  the  copy  of  account  served  insufficient,  he  should  serve  a 
demand  for  a  further  and  more  particular  copy,  and  if  this  is  not 
served  the  plaintiff  may  be  precluded  from  giving  evidence  of  his 
account  at  the  trial. ^  But,  according  to  the  weight  of  authority, 
the  party  who  objects  to  the  sufficiency  of  a  copy  of  account  served 
upon  him  should  obtain  an  order  directing  the  service  of  a  further 
copy  upon  him,  otherwise  he  will  be  deemed  to  have  waived  the 
defects.  2 

(3)   Demand  for  Further  Copy. 
Form  No.  466. 
P  en  '  [  District  Court,  Second  Judicial  District 

John  Doe.,  plaintiff,        ) 

against  > 

Richard  Roe.,  defendant.  ) 

Sir:  I  hereby  demand  that  a  further  and  more  particular  copy  of 
the  account  on  which  the  above-entitled  action  was  brought  be 
served  on  me  at  my  office.  No.  902  Pioneer  Press  Building.,  north- 
east corner  of  Fourth  and  Robert  streets,  in  the  city  of  St.  Paul., 
within  ten  days  after  the  service  of  this  demand  upon  you,  the 
pretended  copy  of  said  account  this  day  served  on  me  being  insuffi- 
cient and  unintelligible ;  and  notice  is  hereby  given  you  that  if  you 
fail  to  serve  such  further  and  more  particular  copy  of  said  account 
within  the  time  specified,  the  defendant  will,  at  the  trial,  object  to 
the  introduction  of  evidence  thereof  by  the  plaintiff. 

J.  P.  Benjamin.,  Defendant's  Attorney. 
Dated  February  7,  i896.  ^ 

To  Benjamin  F.  Butler.,  Esq.,      > 
Plaintiff's  Attorney.  ) 

(c)   Notice  of  Motion  for  Further  Account. 
Form  No.  467. 
Supreme  Court  for  the  city 
and  county  of  New  York. 
John  Doe,  plaintiff,        ) 
against  > 

Richard  Roe,  defendant.  ) 

Sir:  Please  take  notice  that  on  the  papers  herewith  served,  and 

1.  Minneapolis  Envelope  Co.  v.  Van-  It  is  too  late  to  object  to  the  suffi- 
strom,  51  Minn.  512.  ciency  of  a  copy  of  account  at  the  trial. 

2.  Hart  t>.  Spect,  62  Cal.  187;  Prov-  Pryor  v.  Johnson,  32  Ala.  27;  Foun- 
idence  Tool  Co.  v.  Prader,  32  Cal.  tain  v.  Ware,  56  Ala.  558.  The  same 
638;  Goodrich  7'.  James,  i  Wend.  (N.  is  true  if  the  defendant  comes  to  the 
Y.)  289.  See  also  McCarthey  v.  trial  without  demanding  an  account 
Mooney,  41  111.  300;  Howe  t'.  Frazer,  at  all.  Meyer  v.  McCabe,  73  Mo. 
117  111.  191.  236. 
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on  the  files  and  records  in  this  cause,  the  defendant  will,  at  the 
courthouse  in  the  city  of ,  at  a  {giving  term  at  ivhich  mo- 
tion is  to  be  made  and  name  of  court),  at  ten  o'clock  in  the  fore- 
noon (or  other  hour  designated),  upon  the  11  th  day  of  February, 
i896,  or  as  soon  thereafter  as  counsel  can  be  heard,  move  that  the 
plaintiff  herein  be  required  to  serve  upon  me,  at  my  office.  No.  1/5 
Wall  street,  in  the  city  and  county  of  Nevo  York,  a  further  account 
in  addition  to  the  one  already  served  upon  me,  and  for  such  other 
and  further  relief  as  to  the  court  may  seem  just  and  proper,  together 
with  the  costs  of  such  motion. 

y.  P .  Benjamin,  Defendant's  Attorney. 
Dated  February  7,  i896.  5 

To  Benjamin  F.  Butler,  Esq.,       > 
Plaintiff's  Attorney.  ) 

[d)    Order  for  Further  Account. 
Form  No.  468. 

(  Venue  and  Title  of  Cause.) 

On  reading  and  filing  a  copy  of  the  account  heretofore  served  on 
the  defendant  (or  defendanf  s  attorney) ,  by  the  plaintiff  herein,  and 
upon  examination  of  the  files  and  records  in  this  cause,  upon  motion 
of  y.  P.  Benjamin,  Esq.,  defendant's  attorney  (or  of  couttsel  for 
defendant)  after  hearing  Benjamin  F'.  Butler,  Esq.,  attorney  for 
the  plaintiff  (or  of  counsel  for  the  plaintiff); 

Ordered,  That  the  plaintiff  serve  a  further  copy  of  account  upon 
the  defendant's  attorney,  within  ten  days  after  the  service  of  this 
order  upon  said  .plaintiff  or  his  attorney,  exclusive  of  the  day  of  such 
service,  specifying  (here  state  the  particulars  in  which  the  amended 
account  is  desired  to  be  made  more  particular  than  that  served)*^ 
and  pay  to  the  defendant  ten  dollars,  costs  of  motion. 

Daniel  P.  Ingraham,  Justice  of  Supreme  Court 

Dated  February  17,  i896.  (or  other  proper  title). 

(e)  Notice  of  Motion  to  Preclude  Evidence  of  Account. 
Form  No.  469. 

(  Venue  and  Title  of  Cause.) 

Sir:  Please  take  notice  that  on  the  affidavit  of  y.P.  Benjamin, 
defendant's  attorney,  a  copy  of  which  is  herewith  served,  and  on 
the    files   and    records    in    this  cause,   the    defendant    will,    at    the 

1.  An  order  for  a  further  copy  of  order  a  further  copy  of  an  account 
account  must  state  the  particulars  in  stated,  because  its  form  cannot  be 
which  the  further  copy  is  desired  to  changed.  Hoflf  v.  Pentz,  i  Abb.  N. 
be  made  more  specific.  Kellogg  r.  Cas.  (N.  Y.  Supreme  Ct.)  288. 
Paine,  8  How.  Pr.  (N.  Y.  Supreme  When  an  account  has  already  been 
Ct.)  329;  Humphrey  v.  Cottley,  4  delivered,  it  may  be  referred  to  gen- 
Cow.  (N.  Y.)  ^4;  Stanley  v.  Millard,  erally  without  restating  the  items. 
4  Hill.  (N.  Y.)  50.  Goodrich  zk  James,   i   Wend.  (N.  Y.) 

Account  Stated. — The  court  will  not  289. 
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courthouse  at  a  {giving  term  at  'which  motion  is  to  be  made,  and 
name  oj" court),  at  lo  o'clock  in  the  forenoon  {or  other  hour  desig- 
nated), upon  the  19th  day  of  March,  iS96,  or  as  soon  thereafter  as 
counsel  can  be  heard,  move  that  the  plaintiff  be  precluded  from 
giving  in  evidence  any  matter  pertaining  to  the  account  mentioned 
in  the  complaint  herein,  at  the  trial  of  this  cause,  aiid  for  such  other 
and  further  relief  as  to  the  court  may  seem  just  and  proper. 

y.  P.  Benjamin,  Defendant's  Attorney. 
Dated  March  9,  iS96.  I 

To  Benjam,in  P.  Butler,  Esq.,  \ 
Plaintiff's  At-torney. 

(/)  Affidavit  in  Support  oj Motion  to  Preclude  Evidence, 
Form  No.  4  7o. 

(  Venue  and  Title  of  Cause.) 
State  of  New  Tork,  \ 

City  and  county  of  New  Tork.  \ 

y.  P.  Bcnjatnin,  of  the  city  and  county  of  New  Tork,  in  the 
state  of  New  Tork,  being  duly  sworn,  says  that  he  is  the  attorney 
of  the  defendant  in  the  above-entitled  cause;  that  on  the  5th  day 
of  F'ebruary,  iS96,  a  demand  for  a  copy  of  tlie  account,  on  which 
this  action  was  brought,  was  duly  served  on  Benjamin  P".  Butler, 
Esq.,  plaintiff's  attorney  herein,  a  true  copy  of  which  demand, 
marked  "A,"  is  hereto  annexed,  and  is  hereby  made  a  part  of  this 
affidavit;  that  on  February  6,  i896,  a  pretended  copy  of  account, 
a  true  copy  of  which,  marked  "B,"  is  hereto  annexed,  and  is  hereby 
made  a  part  of  this  affidavit,  was  served  on  this  affiant  as  the  attorney 
of  said  defendant ;  that  said  pretended  copy  of  account  is  inade- 
quate, defective,  and  unintelligible  ;  and  on  the  7th  day  of  Pebruary, 
iS96,  a  notice  of  motion  for  a  further  account,  a  true  copy  of  which 
notice,  marked  "C,"  is  hereto  annexed,  and  hereby  made  a  part  of 
this  affidavit,  was  duly  served  on  said  Benjamin  F.  Butler,  Esq., 
plaintiff's  attorney;  that  on  February  17,  iS96,  after  hearing 
counsel  for  the  parties,  this  court  made  and  entered  an  order  requir- 
ing the  plaintiff  lo  serve  on  the  defendant,  or  his  attorney,  a  further 
copy  of  account,  which  said  order  appears  of  record  herein,  and  a 
true  copy  of  which  was,  on  said  17th  day  of  February,  iS96,  duly 
served  on  said  Benjamin  F.  Butler,  Esq.,  plaintiff's  attorney. 

And  regardless  of  said  order  the  plaintiff  has  served  no  other  or 
further  copy  of  account,  and  no  copy  of  the  account  on  which  this 
action  was  brought  has  been  served  on  the  defendant  or  his  attorney, 
save  and  except  the  said  pretended  copy  of  the  same  served  on  this 
affiant  on  the  6th  day  of  February,  iS96,  as  above  stated. 

y.  P.  Benjamin, 
Subscribed  and  sworn  to  before  me,  on  \ 

this  9th  day  of  March,  A.  D.  \%96.  S 

yohn  Doe.  Notary  Public, 
City  and  County  of  New  Tork,  N.  T»  . 
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lg\   Order  Precluding  Party  from   Giving  Evidence  of  Account. 

Form  No.  471. 
(  Venue  and  Title  of  Cause.) 

On  reading  and  filing  [here  name  the  motion  papers),  and  upon 
examination  of  the  files  and  records  in  this  cause,  upon  motion  of 
y.  P.  Benjamin,  Esq.,  defendant's  attorney  (or  of  counsel  for  de- 
fendant), after  hearing  Benjamin  F.  Butler,  Esq.,  plaintiff's  at- 
torney (or  of  counsel  for  plaintiff); 

Ordered^  That  the  plaintiff  be  and  he  is  hereby  precluded  from 
giving  in  evidence  on  the  trial  of  this  cause  any  matter  pertaining 
to  the  account  mentioned  in  his  complaint  herein;  and  that  he  pay 
to  the  defendant  ten  dollars,  costs  of  motion. 

Daniel  P.  Ingraham,  Justice  of  Supreme  Court 

Dated  March  19,  i896.  (or  other  proper  title). 

c.  The  Account  Set  out  in  the  Pleadings,  op  a  Copy  Filed  Therewith. 
(1)  In  General. 

As  a  general  rule  the  party  pleading  shall  file  a  copy  of  his  ac- 
count with  his  pleadings,  unless  it  is  plainly  set  out  therein.! 


1.  Code  Va.  1887,  §  3248;  Moore  v. 
Mauro,  4  Rand.  (Va.)  488;  Minor  v. 
Minor,  8  Gratt.  (Va.)  i. 

Mississippi. — Anno.  Code  of  Miss.,  § 
676;  Nevitt  V.  Rabe,  5  How.  (Miss.) 
653;  Tierney  v.  Duffy,  59  Miss.  364; 
(Chicago,  etc.,  R.  Co.  v.  Provine,  61 
Miss.  288;  Hamer  v.  Rigby,  65  Miss. 
41 ;  Pipes  V.  Norton,  47  Miss.  6i ;  Mar- 
shal V.  Hamilton,  41  Miss.  229;  Soria 
V.  Planters'  Bank,  3  How.  (Miss.)  46; 
Bloom  V.  McGrath,  53  Miss.  249. 

Illinois. — Howe  v.  Frazer,  117  111. 
191. 

Missouri. — Rev.  Stat.  1889,  §  2075. 

Florida. — Rev.  Stat.  1892,  §  1057; 
Belote  V.  O'Brian,  20  Fla.  126;  Rob- 
inson V.  Dibble,  17  Fla.  457;  Hooker 
V.  Gallagher,  6  Fla.  351 ;  McKay  v. 
Dane,  5  Fla.  268;  Waterman  t;.  Mat- 
tair,  5  Fla.  211. 

O///0.— Whit.  Ohio  Civ.  Code,  §  5085. 

And  itemized  accounts  so  filed  be- 
come a  part  of  the  pleadings.  Wright 
V.  Smith,  81  Va.  777. 

Nebraska. — A  copy  of  the  account 
or  other  written  instrument  sued  on 
must  be  annexed  to  the  petition.  Con. 
Stat,  of  Neb.  1893,  §  4661 ;  Dorrington 
V.  Meyer,  8  Neb.  211.  See  also  3 
Encyc.  of  Pl.  and  Pr.,  title  Bills  of 
Particulars. 

Demurrer. — A  failure  to  attach  such 
copy  is  not  a  ground  for  demurrer,  and 


can  be  reached  only  by  motion.  Ryan 
V.  State  Bank,  10  Neb.  527 ;  Olmstead 
V.  Rivers,  9  Neb.  235  ;  Calvin  v.  State, 
12  Ohio  St.  66;  Andrews  v.  Alcorn,  13 
Kan.  351. 

The  defendant  has  the  right  to  insist 
on  a  copy  before  answering,  Taylor 
V.  Trumbull,  32  Neb.  509;  but  the  ob- 
jection comes  too  late  after  answering, 
Cheney  xk  Straube,  35  Neb.  525 ;  or 
pleading  in  bar.  McCartheyr.  Mooney, 
41  111.  300. 

In  Iowa  the  defendant  may  demur 
if  no  copy  of  the  account  sued  on  is 
embodied  in  or  attached  to  the  peti- 
tion, provided  it  appears  on  the  face  of 
the  petition  that  the  cause  of  action 
necessarily  embraces  separate  items  of 
account.  Winters  v.  Page  County,  70 
Iowa  300.  But  it  is  otherwise  if  that 
fact  does  not  appear  affirmatively  on 
the  face  of  the  petition.  O'Brien  v. 
Chicago,  etc.,  R.  Co.,  64  Iowa  411. 

Missouri. — The  items  of  an  account 
need  not  be  set  out  in  the  pleadings, 
but  in  that  case  a  copy  of  the  account 
must  be  attached  thereto.  Coombs, 
etc..  Commission  Co.  v.  Block  (Mo. 
1895))  32  S.  W.  Rep.  1 139.  And  if  the 
opposing  party  objects  to  the  suffi- 
ciency of  the  account,  he  should  move 
to  make  the  pleadings  more  definite 
and  certain.  Meyer  t'.  Chambers,  68 
Mo.  626. 
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(2)  Petition  where  Copy  is  Annexed. 
Form  No.  472. 

{^Name  of  court.,  county.,  and  state.  ^ 

John  Doe.,  plaintiff,        ^ 

against  >  Petition. 

Richard  Roe.,  defendant.  ) 

The  plaintiff  for  a  cause  of  action  against  the  defendant  states 
and  shows  to  the  court  that  Richard  Roe.,  the  defendant  herein,  is 
indebted  to  him  the  said  John  Doe  in  the  sum  of  tvjo  hundred 
and  jifty  dollars  ($^50),  together  with  interest  thereon,  at  the  rate 
of per  cent,  per  annum,  from  and  since  \\xq,  first  day  of  Janu- 
ary., A.  D.  i89^,  on  account  for  divers  goods,  wares,  and  mer- 
chandise consisting  of  inhere  give  a  general  description  of  the  arti- 
cles')., of  the  reasonable  and  agreed  value  of  tivo  hundred  and  fifty 
dollars  ($^5C),  sold  and  delivered  by  said  plaintiff  to  the  defendant, 
at  his  request,  between  the  first  day  of  July,  A.  D.  i895,  and  said 
first  day  of  January,  A.  D.  i896,  which  said  sum  of  two  hundred 
and  fifty  dollars  ($^50)  the  defendant  promised  and  agreed  to  pay 
therefor  when  thereafter  requested  so  to  do ;  that  an  itemized  state- 
ment of  said  goods,  wares,  and  merchandise  so  sold  and  delivered  by 
the  plaintiff  to  the  defendant,  as  aforesaid,  is  hereto  annexed,  and  is 
hereby  made  a  part  of  this  petition,  and  marked  "Exhibit  A;" 
that,  though  duly  requested  so  to  do,  the  defendant  has  not  paid  the 
said  sum  of  two  hundred  and  fifty  dollars,  {^250)  or  any  part  thereof  : 
wherefore  the  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  two  hundred  and  fifty  dollars,  ($350)  with  interest  there- 
on at  the  rate  of per  cent,  per  annum  from  and  since  the  first 

day  of  January,  A.  D.  i896,  together  with  the  costs  of  this  action. 

Edward  Fuller,  Plaintiff's  Attorney. 

De.ted  February  12,  i896. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  47  3- 
In  the Court  of  Colfax  county,  Nebraska. 

John  Doe,  plaintiff,       ) 

against  >   Petition  on  account. 

Richard  Roe,  defendant.  ) 

The  plaintiff  for  a  cause  of  action  against  the  defendant  herein 
alleges  and  shows  to  the  court  that  at  Schuyler,  in  the  county  of 
Colfax,  and  state  of  Nebraska,  between  the  twelfth  day  of  Febru- 
ary, i896,  and  the  second  day  of  March,  i896,  the  plaintiff  sold  and 
delivered  to  the  defendant,  at  the  special  instance  and  request  of 
the  defendant,  goods,  wares,  and  merchandise  of  the  agreed  and 
marketable  value  of  two  hundred  and  fifty  dollars  (%250),  which 
the  defendant  then  and  there  agreed  to  pay ;  that  an  itemized 
statement  of  the  goods  sold  and  delivered  to  the  defendant  is 
hereto  attached  and  made  a  part  hereof,  and  marked  "Exhibit  A;" 
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that,  though  duly  demanded,  said  sum  of  two  hundred  and  fifty 
dollars  has  not  been  paid,  except  the  sum  of  fifty  dollars  ($5(?), 
with  which  the  defendant  has  been  duly  credited,  as  more  fully 
appears  in  said  Exhibit  A  annexed  hereto ;  wherefore  the  plaintiff 
demands  judgment  against  the  defendant  for  the  sumof /u'o  hundred 

dollars  ($200),   with  interest   on   said   sum  at  the  rate  of per 

cent,  per  annum  from  the  second  day  of  March.,  i896.  and  for  costs 
of  suit.  feremiah  Alason,  Plaintiff's  Attorney. 

(3)  Declaration  on  an  Open  Account. 

Form  No.  4  7  4. 

(Ga.  Code,   p.  859.) 

^org  a,  I  rj^^  ^j^^ Court  of  said  county. 

county.  )  •' 

The  petition  of  yohn  Doe  showeth  that  Richard  Roe.,  of  said 
county,  is  indebted  to  your  petitioner  two  hundred  dollars  on  an 
account,  as  will  fully  appear  by  reference  to  a  bill  of  particulars 
hereunto  annexed,  which  account  the  said  Richard  Roe  refuses  to 
pay:   wherefore  your  petitioner  prays  process  may  issue  requiring 

the   said  Richard  Roe  to   be   and  appear  at  the  next Court, 

to  answer  your  petitioner's  complaint. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No,  4  7  5. 

The  State  of  Ohio.,  )         t     *u    r^       <-    r  /^  r>7 

. ,,  ^         '  >  ss.   In  the  Court  of  Common  Fleas 

Athens  county.         \ 

John  Doe.,  plaintiff,        )  . 

against  >  Petition. 

Richard  Roe.,  defendant.  ) 

The  said  John  Doe.,  the  plaintiff,  complains  of  the  said  Richard 
Roe.,  the  defendant,  for  that  the  said  defendant  on  the  12th  day  of 
February.,  A.  D.  18P6,  was  indebted  to  the  said  plaintiff  in  the 
sum  of  four  hundred  and  fifty  dollars  on  an  account  for  divers 
goods,  wares,  merchandise,  and  chattels  by  the  said  plaintiff  before 
that  time  sold  and  delivered  to  the  said  defendant  at  his  special  in- 
stance and  request,  a  copy  of  which  account,  marked  "Exhibit  A," 
is  hereto  attached  and  made  a  part  of  this  petition. 

The  said  plaintiff  further  says  that  there  is  now  due  him  and  un- 
paid from  said  defendant,  on  said  account,  the  sum  oi  four  hundred 
and  fifty  dollars  ($4-50),  with  interest  thereon  from  the  12th  day  of 
February,  A.  D.  i8.96. 

The  said  plaintiff  further  says  that  the  said  defendant  has  not  paid 
said  sum  of  money,  or  any  part  thereof,  although  often  requested  so 
to  do. 

Wherefore  said  plaintiff  prays  judgment  against  said  defendant, 
for  said  sum  oi  four  hundred  and  fifty  dollars,  together  with  inter- 
est thereon  from  the  12th  day  of  February,  A.  D.  18P6. 

Jeremiah  Mason,  Plaintiff  's  Attorney. 
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(4)  Action  on  Assigned  Account  for  Goods  Sold — Assignee 
AGAINST  Debtor  and  Assignor. 
Form   No.  4  76. 
Pulaski  Circuit  Court. 

Richard  Roe,  plaintiff,  ) 

against  >  Complaint  at  law. 

yohn  Doe  and  jfohn    Smith,  defendants.  ) 

The  plaintiff,  Richard  Roe,  states  that  the  defendant  yohn  Doe 
owed  the  defendant  yohn  Smith  one  thousand  dollars  for  goods  sold 
and  delivered  by  said  defendant  Smith  to  said  defendant  Doe,  the 
particulars  of  which,  and  also  the  credits  thereon,  will  appear  by 
the  count  herewith  filed  and  made  part  of  this  complaint. 

Plaintiff  says  that  said  defendant  Smith,  on  the  tenth  day  of  Afay, 
\S9Jf,  assigned  {in  writing)  said  account  to  plaintiff,  which  assign- 
ment is  herewith  filed  and  also  made  part  of  this  complaint.  Plain- 
tiff therefore  prays  judgment  against  the  said  defendant  Doe  {or  Jive 
hundred  dollars,  being  the  balance  due  him  on  said  account,  and  for 
other  relief.  1  George  Ellis,  Attorney  for  Plaintiff. 

{Affidavit.) 

(5)  Complaint  in  an  Action  on  a  Merchant's  Account. 

Form  No.  477. 
Pulaski  Circuit  Court, 

Richard  Roe,  plaintiff,  ^ 

against  > 

yohn    Doe,   defendant.  ) 

The  plaintiff,  Richard  Roe,  states  that  the  defendant,  yohn  Doe, 
is  indebted  to  him  in  the  sum  of  one  hundred  and  twenty-jive  dol- 
lars and  thirty-seven  cents,  for  goods  and  merchandise  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  particulars  of  which  are 
set  out  in  an  account  filed  herewith,  together  with  the  credits  to 
which  the  defendant  is  entitled,  and  leaving  due  and  unpaid  the 
sum  above  mentioned :  wherefore  he  prays  judgment  for  one  hun- 
dred and  tiventy-Jive  dollars  and  thirty-seven  cents,  and  for  other 
relief. 2  Herbert  Barron,  Attorney  for  Plaintiff. 

{Affidavit.) 

1.  Ark.  Dig.  Stat.  1894,  P-  ^638.  interest  in  the  controversy;  and. 
Note. — The  assignee  of  a  chose  in  where  the  assignment  is  absolute  and 
action  not  assignable  by  statute  is  unconditional,  the  assignor  is  not  an 
under  the  Code  the  "  real  party  in  indispensable  party  in  any  case  where 
interest,"  and  is  the  proper  party  plain-  the  defect  is  not  insisted  on  by  demur- 
tiff,  whether  the  assignment  was  in  rer  or  by  answer.  Colyer  f.  Craig,  11 
writing  or  by  parol.  In  such  cases  the  B.  Mon.  (Ky.)  73;  Johnson  v.  Rankin, 
Code  provides  that  the  assignor  "  must  3  Bibb.  (Ky.)87;  Kellar  r.  Beelor, 
be  a  party  as  plaintiff  or  defendant."  5  T.  B.  Mon.  (Ky.)  574;  Duvall 
Notwithstanding  this  latter  provision,  7-.  Waggener,  2  B.  Mon.  (Ky.)  184; 
theassignorof  a  demand  not  assignable  Newman's  PI.  and  Pr.,  182,  214. 
by  statute  may  be  dispensed  with  as  a  And  see  Swan's  PI.  and  Pr.  102, 
party,  where,  by  his  deposition  or  and  note  (r) ;  i  Nash's  PI.  and  Pr., 
otherwise,  he  admits  the  fact  of  his  as-  30-43. 

signment,  and   disclaims   any  further  2.  Ark.  Dig.  Stat.  1894,  p.  1638. 

813  Volume  I. 


478.  ACCOUNTS  AND  ACCOUNTING.  480. 

(6)  Answer  to  the  Same. 

Form  No.  478. 
Pulaski  Circuit  Court. 
Richard  Roe,  plaintiff,  ) 

against  >  Answer. 

John    Doe,    defendant.  ) 

The  defendant,  John  Doe,  admits  the  correctness  of  the  plaintiff's 
account  in  regard  to  the  amount  and  prices  of  the  goods  sold  and 
delivered;  but  he  states  that  the  credit  on  said  account  of  one  hun- 
dred and  fifty  dollars,  for  one  hundred  cords  of  wood  delivered  by 
defendant  to  plaintiff  in  part  payment  thereof,  is  too  small.  The 
wood  was  delivered  to,  and  received  by,  the  plaintiff,  at  the  current 
price  of  wood,  which  was  two  dollars  per  cord,  and  the  credit 
should  have  been  two  hundred  dollars  instead  of  one  hundred  and 
fifty  dollars.  1  John  Doe. 

{Affidavit. ) 

(7)  Affidavit  of  Verification. 

Form  No.  479. 

(Precedent  in  Shenandoah  Valley  R.  Co.  v.  Miller,  80  Va.  823.) 

Virginia,  ) 

Roanoke  county.  \ 

This  day,  before  me,  the  undersigned,  notary  public  in  and  for 
the  said  county,  the  said  furnisher  of  materials,  S.  P.  H.  Miller, 
made  oath  that  the  above  account  of  %612.8l,  against  the  said 
general  contractor,  Julius  C.  Hoh7ies,  is  true  and  unpaid,  and  is 
due  to  him  from  the  said  general  contractor  for  materials  fur- 
nished for  the  following  depots  along  the  line  of  the   Shenandoah 

Valley  Railroad,  to  wit:  For  freight  depot  at  Waynesboro, 
%67.20;  for  freight  depot  at  Lofton,  Augusta  county,  %3^.48;  for 
freight  depot  at  Buchanan,  Botetourt  county,  $238.56;  for  passen- 
ger depot  at  Glenwood,  Rockbridge  county,  %157.30;  for  freight 
depot  at  Midvale,  Rockbridge  county,  $50.57;  for  depot  platform, 
steps,  at  Waynesboro,  %12;  $5^.60  for  depot  on  the  line  in  Virginia, 
not  now  known;  all  of  which  amounts  are  itemized,  but  not  in 
account  attached  hereto,  under  a  subcontract  between  subcon- 
tractor and  said  general  contractor,  under  a  contract  between  the 
latter  and  the  said  owner.     Given  under  my  hand  this  13th  day  of 

October,  i882.  Lucien  H.  Cocke, 

Notary  Public. 
another  form  of  the  same. 

Form  No.  480. 
State  of  Nebraska, 


Colfax  county.  ^ 

John  Doe,  being  first  duly  sworn,  says  that  he  is  the  plaintiff  in 

1.  Ark.  Dig.  Stat.  1894,  P-  1639.  dollars  and  thirty-seven  cents,  and  the 

Note. — On  this  answer  the  plaintiff    controversy  is  only  for  the  remaining 
is  entitled  to  judgment  for  seventy-five     fifty  dollars.     §5864. 
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the  above-entitled  cause;  that  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof,  and  that  the  allegations  therein  con- 
tained are  true  as  he  verily  believes ;  that  the  itemized  statement 
annexed  to  said  petition,  and  marked  "Exhibit  A,"  is  a  true  and 
correct  copy  of  the  account  on  which  this  action  is  brought. 

John  Doe. 

Subscribed  in  my  presence,  and  sworn  to  before  me,  this  tenth  day 
of  March.,  i896.  Henry  Grimshaw,  Notary  Public, 

(seal)  ColfaxCoxxniy,  Nebraska. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  481. 

In  the  District  Court  within  and  for  the  county  of  Cowley,  in  the 
state  of  Kansas. 

John  Doe.,  plaintiff,         ) 

against  >  Affidavit  in  action  on  account. 

Richard  Roe,  defendant.  ) 
State  of  Kansas,   Covoley  county,  ss  : 

John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the 
above-entitled  action,  and  that  the  account  sued  on  in  this  action  is 
true  and  correct  in  every  particular,  as  alleged  and  set  forth  in  the 
petition  and  statement  of  account  filed  in  this  action,  and  that  there 
is  now  due  and  wholly  unpaid  to  said  plaintiff,  from  said  defendant, 
on  said  account,  the  sum  of  two  hundred  and  Jifty  dollars,  with  in- 
terest thereon  at  the  rate  of per  cent,  per  annum  from  the j^r 5/ 

day  of  January,  A.  D.  i8P6,l  as  alleged  in  said  petition. 

John  Doe. 

Subscribed  and  sworp  to  before  me,  this  12th  day  of  February, 
A.  D.  18P6.  John  Graham,  Notary  Public, 

Cowley  County,  Kansas. 

(8)  Verified  Answer  Denying  Account. 

Form  No.  482. 

Before  William  Grimshaw,  a  justice  of  the  peace  of  Winjield, 
in  Cowley  county,  Kansas. 

John  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

And  now  comes  said  Richard  Roe,  the  defendant,  and  for  answer 
to  the  plaintiff's  bill  of  particulars  herein  says  that  the  account  sued 
on  in  this  action  is  not  true  and  correct,  and  that  there  is  not  due 
thereon  from  said  defendant  to  said  plaintiff  the  sum  oi  Jifty  dollars 
and  interest,  as  set  forth  in  said  account  and  the  affidavit  verifying 

1.  Compare  the  precedent  in  Atch-  Kan,  83,  (Kan.  1895)  39  P^c.  Rep. 
ison,  etc.,    R.   Co.   v.    Wilkinson,    55     1043. 
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the  same,  or  any  other  sum,  and  that  the  allegations  in  said  bill  of 
particulars,  as  to  the  correctness  of  said  account,  are  not  true  as 
therein  stated. 

State  of  Kansas,   Covoley  county,  ss. 

Richard  Roe,  being  duly  sworn,  says  that  he  is  the  defendant  in 
the  above-entitled  action,  and  that  the  matters  and  things  herein 
above  set  forth  in  this  answer  are  true.  Richard  Roe. 

Sworn  and  subscribed  to  before  me,  this  12th  day  of  February, 
A.  D.  \%96.  William  Grimshaw,  Justice  of  the  Peace, 

Co-jjley  County,  Kansas. 

(9)  Verification  by  Attorney. 
Form  No.  483. 

The  State  of  Ohio,  \ 

/  ss 
Athens  county.  \ 

Jeremiah  Mason,  the  plaintiff's  attorney  herein,  being  duly 
sworn,  says  that  the  statements  contained  in  the  foregoing  petition 
are  true  as  he  verily  believes. 

This  affiant  further  says,  on  oath,  that  he  is  the  authorized  attor- 
ney or  agent  of  the  said  plaintiff  in  said  action,  and  that  he  makes 
this  affidavit  for  the  reason  that  said  plaintiff  is  absent  from  said 
county  of  Athens.  yeremiah  Mason. 

Sworn  to  by  said  Jeremiah  Mason  before  me,  and  by  him  sub- 
scribed in  my  presence    this  25th  day  of  March,  A.  D.  iS96. 

Henry  Grimsha-jo,  Notary^Public, 

Athens  County,  Ohio. 

(10)  Precipe.    , 

Form  No.  484. 

John  Doe,  plaintiff,        )/^^f/^  m         •  jr 

•'  '     ^  \    Court  01    Common   Pleas,  in    and  for 

r>.T       7D        jr     J      ^C  Athens  county,  state  of   Ohio. 

Richard  Roe,  defendant.  )  ■^ 

PRECIPE. 

Issue  summons  against  said  defendant  directed  to  the  sheriff  of 
said  county,  returnable  according  to  law. 

Amount  claimed,  four  hundred  and  fifty  dollars,  with  interest 
thereon  from  the  12th  day  of  February,  \W6. 

Jeremiah  Mason,  Plaintiff's  Attorney. 
(  To  the  Clerk  of  said  Court. ) 

IV.  ACCOUNTING   IN   EQUITY. 
1.  In  General. 

It  is  quite  settled,  if  the  account  is  difficult  and  complicated,  that 
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it  may  be  taken  in  equity  even  though  there  is  no  relation  of  trustee 
and  cestui  que  trust  between  the  parties,  i 

2.  Where  a  Fiduciary  Relation  Exists. 

Where  a  fiduciary  relation  exists  between  the  parties,  a  bill  in 
equity  will  lie  for  an  accounting.2 

a.  Bill  for  Account  of  Partnership  Dealings  and  fop  a  Receiver. 

Form  No.  485. 
(Barton's  Suit  in  Equity,  p.  52.) 
{^Address  and  Caption.^ 

Hiinibly  complaining,   showeth  unto  your  honors,  your  orator, 
jfohn  Doe^  of ,  that  on  or  about  yanuary  1,  iS90,  your  orator 


1.  Lord  Romilly  in  Watford,  etc., 
R.  Co.  V.  London,  etc.,  R.  Co.,  L.  R. 
8  Eq.  237. 

In  order  to  maintain  a  bill  in  equity 
it  must  appear  from  specific  allegations 
that  there  was  a  fiduciary  relation  be- 
tween the  parties,  or  that  the  account 
is  so  complicated  that  it  cannot  be 
conveniently  taken  in  an  action  at  law. 
Badger  v.  McNamara,  123  Mass.  119; 
Padwick  v.  Hurst,  18  Beav.  575; 
O'Mahony  v.  Dickson,  2  Sch.  &  Lef. 
400;  Foley  V.  Hill,  2  H.  L.  Cas.  28; 
Darrah  v.  Boyce,  62  Mich.  480. 

In  cases  of  long  and  complicated 
transactions  a  bill  in  equity  will  lie  for 
an  account.  Schriver  v.  Nimick,  41 
Pa.  St.  80;  Phillips  v.  Allen,  5  Allen 
(Mass.)  85;  Blanchard  i>.  Cooke,  147 
Mass.  215;  Craig  v.  McKinney,  72 
111.  305 ;  Channon  v.  Stewart,  103  111. 
541 ;  Sturgeon  v.  Burrall,  i  111.  App. 
537;  Buel  V.  Selz,  5  111.  App.  116; 
Bracken  z>.  Kennedy,  4  111.  558. 

In  equity  it  is  very  difficult  for  one 
reported  decision  to  govern  another, 
because  they  all  depend  so  much  on 
the  circumstances  of  the  particular 
case.  Lord  Romilly  in  Watford,  etc., 
R.  Co.  V.  London,  etc.,  R.  Co.,  L.  R. 
8  Eq.  237. 

A  bill  for  an  accounting  will  not  lie 
where  the  complainant  has  an  adequate 
remedy  at  law.  Avery  v.  Ware,  58 
Ala.  475 ;  Grubb's  Appeal,  90  Pa.  St. 
228;  North  Pennsylvania  Coal  Co.  x>. 
Snowden,  42  Pa.  St.  488;  Norris's  Ap- 
peal, 64  Pa.  St.  275.  Compare  Ela  v, 
Ela,  158  Mass.  54;  Paton  v.  Clark, 
156  Pa.  St.  49;  Buzard  v.  Houston,  119 
U.  S.  347.  And  if  it  appears  on  the 
face  of  the  bill  that  the  complamant 
has  an  adequate  remedy  at  law,  a  de- 
murrer   may    be    successfully    inter- 


posed. Surber  v.  McClintic,  10  W. 
Va.  236.  But  if  It  does  not  so  appear 
such  defence  must  be  pleaded.  Reilly 
V.  Freeman,  i  N.  Y.  App.  Div.  560. 

2.  See  I  Encyc.  of  Pl.  and  Pr.  69. 

Thus  a  bill  for  an  accounting  will  lie 
against  a  trustee.  Shearman  v.  Mor- 
rison, 149  Pa.  St.  386;  Woddrop  v. 
Weed,  154  Pa.  St.  308.  See  Rick's 
Appeal,  105  Pa.  St.  528,  for  the  sub- 
stance of  a  bill  for  the  revocation  of  a 
trust,  and  for  an  accounting  by  the 
trustee. 

Agent. — An  agent  who  has  been  in- 
trusted with  his  principal's  money 
or  other  property,  for  a  certain  pur- 
pose, may  be  required  to  account  in 
equity,  Marvin  v.  Brooks,  94  N.  Y. 
71;  Wilson  V.  Dowse,  140  111.  18; 
Rippe  V.  Stogdill,  61  Wis.  38;  and  so 
of  a  general  agent  for  the  sale  of  goods. 
Walker  v.  Spencer,  86  N.  Y.  162. 

Attorneys. — A  bill  for  an  accounting 
will  lie  by  a  client  against  his  attorney. 
Singer  r'.  Steele,  125  111.  426,  affirm- 
ing 2\  111.  App.  58. 

The  holders  of  income  bonds  of  a 
corporation  may  not  maintain  an 
action  against  the  corporation  for  an 
accounting  without  showing  any  mis- 
appropriation or  wrong  doing  by  the 
company  or  its  directors.  They  do 
not  come  within  the  general  equitable 
rule  which  permits  the  cestui  que  trust 
to  maintain  an  action  against  the 
trustee  for  an  accounting  in  respect  to 
the  trust  fund.  Thomas  v.  New  York, 
etc.,  R.  Co.  139  N.  Y.  176.  See  the 
complaint  in  this  case  which  was 
successfully  demurred  to,  the  de- 
murrer being  sustained  on  the  ground 
that  there  is  no  fiduciary  relation  be- 
tween a  railroad  company  and  the 
holders  of  its  income  bonds. 
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and  Richard  Roe,  of ,  etc.,  the  defendant  hereinafter  named, 

entered  into  a  copartnership  together  as  attorneys  and  solicitors,  your 
orator  engaging  to  bring  into  the  business  the  sum  of  one  thousand 
dollars,  and  being  to  receive  one-third  part  of  the  share  of  the 
profits,  and  the  said  Richard  Roe  engaging  to  bring  into  the 
business  the  sum  of  two  thousand  dollars,  and  being  to  receive  two- 
thirds  parts  or  shares  of  the  said  profits. 

Your  orator  further  showeth  unto  your  honors  that  your  orator 
accordingly  brought  into  the  business  the  said  sum  of  one  thousand 
dollars,  and  that  the  said  copartnership  was  carried  on  and  con- 
tinued until  the  i^/ day  of  January,  i895,  when  the  same  was  dis- 
solved by  mutual  consent,  and  the  usual  advertisement  of  -such 
dissolution  was  lawfully  published. 

And  your  orator  further  showeth  unto  your  honors  that  no  settle- 
ment of  the  said  copartnership  accounts  hath  ever  been  made  be- 
tween your  orator  and  the  said  defendant,  and  that  since  the  said 
dissolution  your  orator  hath  repeatedly  applied  to  the  said  defendant 
to  come  to  a  final  settlement  with  respect  thereto. 

And  your  orator  well  hoped  that  said  defendant  would  have 
complied  with  your  said  orator's  reasonable  request,  as  in  justice 
and  equity  he  ought  to  have  done,  but  the  said  defendant  absolutely 
refuses  so  to  do. 

And  your  orator  charges  that  the  said  defendant  hath  possessed 
himself  of  the  said  copartnership  books,  and  hath  refused  to  permit 
your  orator  to  inspect  the  same,  and  hath  also  refused  to  render  to 
your  orator  any  account  of  the  copartnership  moneys  received  by 
him. 

And  your  orator  charges  that  he  has,  since  the  said  dissolution, 
paid  the  sum  of  three  hundred  dollars  in  respect  of  the  copartner- 
ship debts. 

And  your  orator  further  charges  that  upon  a  just  and  true  settle- 
ment of  the  said  accounts  it  will  appear  that  a  considerable  balance 
is  due  from  the  said  defendant  to  your  orator  in  respect  to  the  said 
copartnership  balances ;i  but,  nevertheless,  the  said  defendant  is 
proceeding  to  collect  in  the  said  copartnership  debts  and  apply  the 
same  to  his  own  use,  which  the  said  defendant  is  enabled  to  do  by 
means  of  the  possession  of  his  books  of  account  as  aforesaid. 

And  your  orator  charges  that  the  said  defendant  ought  to  be  re- 
strained by  injunction  by  this  honorable  court  from  collecting  in  the 
said  debts ;  and  that  some  proper  person  ought  to  be  appointed  by 
this  honorable  court  for  that  purpose  :  wherefore  your  orator  prays 
that  an  account  may  be  taken  of  all  and  every  of  the  said  late  co- 
partnership dealings  and  transactions  until  the  time  of  the  expira- 
tion thereof ;  and  that  the  said  Richard  Roe  may  be  directed  to 
pay  to  your  orator  what,  if  anything,  shall  upon  such  account  ap- 
pear to  be  due  from  him,  your  orator  being  ready  and  willing,  and 

1.  In  a  bill  for  an  accounting  it  is  Metz  v.  Farnham,  8  Phila.  (Pa.)  268; 
necessary  to  aver  that  there  is  a  balance  Valmer  v.  McCauley,  7  Phila.  (Pa.) 
due  from  the  defendant  to  the  plaintiff.     382. 
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hereby  offering,  to  pay  to  the  said  Richard  Roe  what,  if  anything, 
shall  appear  to  be  due  to  him  from  said  joint  concern  ;l  and  that 
some  proper  person  may  be  appointed  to  receive  and  collect  all 
moneys  which  may  be  coming  to  the  credit  of  the  said  late  copart- 
nership ;  and  that  the  said  Richard  Roe  may  in  the  meantime  be 
restrained  by  an  order  of  injunction  from  this  honorable  court  from 
collecting  and  receiving  any  debts  due  and  owing  thereto. 
{^Add  prayer  for  process .) 

b.  Bill  for  Partnership  Accounting  after  Dissolution. 
Form  No.  486. 

[Address  and  Caption.^ 

Humbly  complaining,  showeth  unto  your  honors,  your  orator, 
Mattheuu  Rartlett,  of  Boston,  Massachusetts ,  that  your  orator  and 
one  yohn  Toivnsend,  one  of  the  defendants,  on  the  6th  day  of 
April,  18-^^,  entered  into  a  partnership  under  the  firm  name  and 
style  of  yohn  Townsend  &  Co.,  for  the  purpose  of  manufacturing 
goods  at  South  Berwick,  in  the  state  of  Maine;  that  at  the  time 
the  said  partnership  was  formed  your  orator  and  Elisha  Parks  and 
Austin  Parks,  two  other  of  the  defendants  herein,  constituted  a 
partnership,  doing  business  in  the  city  of  Boston,  in  the  state  of 
Massachusetts,  under  the  firm  name  and  style  of  Parks,  Bartlett,  & 
Co.,  and  at  the  time  the  first-named  copartnership  of  the  said  yohn 
ToTvnsend  <£:  Co.  was  formed,  it  was  agreed  between  the  two  said 
firms  that  the  business  of  said  yohn  Pownsend  S  Co.,  in  ?,2ad  Boston, 
in  said  state,  should  be  transacted  by  the  said  Parks,  Bartlett,  &  Co., 
who  were  to  sell  at  an  advance  upon  the  goods  manufactured  by  the 
said  yohn  Toivnsend  &  Co.  And  your  orator  further  shows  that  on 
the  20th  day  of  May,  18^,  the  said  firm  of  Parks,  Bartlett.  &  Co., 
was  dissolved,  and  was  succeeded  by  a  new  partnership,  consisting 
of  Elisha  Parks,  Austin  Parks,  and  Edward  Baldwin,  another  of 
the  defendants  herein,  under  the  name  and  style  of  Parks,  Baldwin, 
&  Parks;  that  at  the  formation  of  this  new  partnership,  the  said 
yohn  Townsend  and  your  orator  were  indebted  to  the  firm  of 
Parks,  Bartlett,  &  Co.  in  a  balance  of  about  six  thousand  jive 
hundred  and  ten  dollars  and  ten  cents,  which,  with  the  consent  of 
all  parties,  was  assigned  by  Parks,  Bartlett,  d;  Co.,  to  Parks,  Bald- 
win, £  Parks;  that  the  new  firm  of  Parks,  Baldwin,  <&  Parks 
continued  to  act  as  the  agents  of  the  said  Townsend  and  your  orator, 
until  the  dissolution  of  the  firm  of  yohn  Townsend  cS:  Co.,  which 
took  place  on  the  9th  day  of  yuly,  18^^,  at  which  time  the  said  firm 

1.  It  is  usual  and  proper  for  the  com-  Wyatt,  24  Beav.  237 ;  and  after  a  decree 

plainant  to  submit  to  account  himself,  for  an  accounting    the  plaintiff  may 

but  the  omission  of  such  offer  does  not  always   be    ordered   to   pay   the   sum 

make  the  bill  demurrable,  Clarke   v.  found  due  from  him  where  the  liabil- 

Tipping,    4    Beav.    588;    Toulmin    v.  ity  to  pay  is  mutual,   Clarke   v.  Tip- 

Reid,  14  Beav.  505;  because  the  sub-  ping,  4  Beav.  588;  Toulmin  t".  Reid, 

mission    is    implied,    Kennington     v.  14  Beav.  505  ;  Stowell  v.  Cole,  2  Vern. 

Houghton,  2  Y.  &  Coll.   (C.  C.)  620;  296;   Hor^vood  v.  Schmedes,   12  Ves. 

or  may  be  made  a  condition  precedent  Jr.    316;    Stainton  v.  Carron  Co.,    24 

to    making    the    decree,     Fowler    7».  Beav.  346. 
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of  yohn  Townsend  <&  Co.  was  indebted  to  Parks,  Bald-win,  <&  Parks 
in  the  sum  of  ten  thousand  six  hundred  and  jifty-tivo  dollars  ;  that 
the  dissolution  between  your  orator  and  the  said  yohn  Toivnsend 
was  known  to  the  said  firm  of  Parks,  Baldwin,  <&  Parks  at  the 
time  it  took  place,  and  that  a  new  agreement  was  then  entered  into 
between  the  said  firm  of  the  said  yohn  Pownsend  d;  Co.,  by  which 
the  said  firm  undertook  to  transact  business  for  him  the  said  yohn 
To-uonsend,  in  the  city  of  Boston  aforesaid,  as  his  agent  and  for  his 
sole  account. 

Your  orator  further  showeth  that  on  the  20th  day  of  August, 
i84-^,  the  said  Townsend  ceased  to  do  business  on  his  own  account 
and  became  insolvent,  that  he  was  then  indebted  to  the  said  firm  of 
Parks,  Baldwin,  &  Parks  in  the  sum  oi  four  thousand  dollars,  all 
of  which  had  been  contracted  subsequently  to  the  dissolution  of  the 
partnership  between  the  said  Townsend  and  your  orator;  that  the 
said  Townsend  took  advantage  of  the  insolvent  law,  and  that  yohn 
Dallinger,  yr.,  another  of  the  defendants  herein,  was  appointed 
his  assignee.  Your  orator  further  showeth  that  at  the  time  of  the 
dissolution  of  the  copartnership  between  the  said  Townsend  and 
your  orator,  they  were  possessed  of  property  more  than  sufficient  by 
about  the  sum  of  fifteen  thousand  dollars  to  pay  all  of  their  part- 
nership debts,  and  it  was  then  agreed  between  them,  with  the 
knowledge  of  said  Parks,  Baldwin,  &  Parks,  that  said  property 
should  be  applied  to  the  payment  of  said  partnership  debts;  and  at 
the  same  time,  and  subsequently  thereto,  the  said  Townsend  con- 
signed to  the  said  Parks,  Baldwin,  d;  Park^'iox  sale  certain  of  the 
partnership  property  {^describing  it)  with  the  intention  that  it 
should  be  applied  to  the  payment  of  the  partnership  debt  above 
mentioned;  and  that  said  Parks,  Baldwin,  <&  Parks  were  then  in- 
formed that  the  property  so  consigned  to  them  was  partnership 
property,  and  was  to  be  applied  to  the  payment  of  the  partnership 
debt  above  mentioned. 

Your  orator  further  showeth  that  on  the  J^th  day  of  May,  i844» 
the  said  Townsend  and  your  orator  effected  insurance  in  their  part- 
nership name  on  certain  partnership  property,  to  wit  {^describing 
it)  to  the  amount  of  seven  thousand  dollars,  payable  in  case  of  loss 
to  the  said  Parks,  Bartlett,  <&  Co.,  to  whose  interest  therein  the  said 
firm  of  Parks,  Baldwin,  &  Parks  succeeded ;  that  a  portion  of  the 
property  so  insured  was  subsequently  destroyed  by  fire,  and  that 
Parks,  Baldwin,  d;  Parks  have  received  three  thousand  five  hundred 
dollars  on  account  of  said  loss,  and  are  entitled  to  receive  a  further 
sum;  that  your  orator  requested  said.  Parks,  Baldwin,  d;  Parks  to 
appropriate  the  proceeds  of  the  goods  consigned  to  them  as  above 
mentioned,  together  with  the  money  which  they  had  received  on 
said  policy  of  insurance,  to  the  payment  of  the  said  partnership 
debt  due  from  your  orator  and  said  Townsend  to  them,  but  that 
they  refused  and  still  do  refuse  to  make  such  application,  claiming 
the  right  to  apply  said  fund  in  their  hands  to  the  payment  of  the 
said  Townsend'' s  individual  debt,  and  demanding  payment  from 
your  orator  personally  of  the  balance  of  the  partnership  debt  due 
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from  him  and  Townsend  to  them;  whereupon  your  orator  prayeth 
that  an  account  may  be  taken  of  what  was  due  from  your  orator  and 
said  Townsend  at  the  time  of  the  dissolution  of  their  partnership  to 
said  Parks,  Baldwin,  &  Parks,  and  of  all  the  partnership  property 
of  said  firm  of  yohn  Townsend  &  Co.,  received  by  said  Parks, 
Baldwin,  &  Parks  at  any  time ;  and  that  Parks,  Baldwin,  <& 
Parks  may  be  ordered  to  apply  the  property  and  funds  in  their 
hands  so  received  as  aforesaid  to  the  payment  of  the  joint  debt  of 
said  Townsend  and  your  orator,  and  next  to  pay  over  one-half  of 
the  balance  to  your  orator;  and  will  ever  pray,  etc.* 

e.  Bill  to  Compel  a  Guardian  to  Account  after  the  Termination  of  His 

Guardianship. 

Form  No.  487. 

(Precedent  in  3  HofiF.  Ch.  Pr.,  p.  3.) 

In  Chancery.     Before  the  Chancellor. 

To  the  Chancellor  of  the  State  of  New  York. — Complaining, 
show  unto  your  honor,  your  orator  and  oratrix,  John  Knox,  of  the 
city  of  New  York,  merchant,  and  Maria  E.  Knox,  his  wife,  that 
fames  Taylor,  Jr.,  late  of  the  same  city  and  state,  merchant,  de- 
ceased, who  was  the  father  of  your  oratrix,  Maria  E.  Knox,  being 
in  his  lifetime  seised  and  possessed  of  a  large  real  and  personal 
estate,  and  being  of  sound  and  disposing  mind  and  memory,  did  on 
the  fourth  day  of  November,  in  the  year  of  our  Lord  seventeen  hun- 
dred and  ninety-nine,  make  and  publish  his  last  will  and  testament, 
and  caused  the  same  to  be  attested  in  due  form  of  law,  to  pass 
thereby  real  estate.  And  your  orator  and  oratrix  further  show,  that 
the  said  James  Taylor,  Jr.,  did,  in  and  by  his  said  last  will  and 
testament,  give,  devise,  and  bequeath  unto  his  wife  Christine,  to  his 
son  Archibald,  and  to  your  oratrix  his  daughter  Alaria,  and  to 
their  heirs  and  assigns  forever,  all  his  real  and  personal  estate,  of 
every  nature  and  kind,  to  be  equally  divided  among  them,  share 
and  share  alike,  when  his  said  son  should  attain  the  age  of  twenty- 
one  years.  And  he  the  said  James  Taylor,  Jr.,  thereby  nomi- 
nated and  appointed  his  said  wife  to  be  executrix,  and  his  friends 
James  Dunn  and  John  Taylor  to  be  executors,  of  that  his  last  will 
and  testament,  they  both  being  then  of  the  city  of  New  York,  mer- 
chants ;   and  he  hereby  revoked  all  former  and  other  wills  by  him 

1.  The  above   is    substantially    the  Blackiston's  Appeal,  81*  Pa.  St.  339; 

case  put  forth  in  Bartlett  v.  Parks,  i  Parker  v.  Broadbent,  134  Pa.  St.  323; 

Cush.    (Mass.)   82,    which   was   there  Everhart's   Appeal,  106   Pa.    St.   350; 

held  to  entitle  the  plaintiff  to  a  remedy  McKelvy's   Appeal,    72    Pa.    St.  409; 

in  equity  against  the  agent  under  the  Clark's  Appeal,  72  Pa.  St.  142;  Dampf's 

Revised  Statutes,  c.  118,  ^  43.  Appeal,  106  Pa.  St.  72  ;  Bailie  v.  Bailie, 

See  the  following  cases  for  the  sub-  166  Pa.   St.  473 ;  Wylie's  Appeal,  90 

stance  of  bills  for  partnership  account-  Pa.    St.   210;    Fielding  v.  Lucas,    87 

ing:  Weigley  r.  CofTman,   144  Pa.  St.  N.     Y.     197;     Wilhelm     v.     Caylor, 

490;   Gyger's  Appeal,  62  Pa.   St.  74;  32  Md.   151;  Smith   v.  Gill,  52  Miss. 

Raiguel's    Appeal,   80    Pa.    St.    235 ;  608. 
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theretofore  made,  declaring  that  to  be  his  last  will  and  testament. 
In  witness  whereof  he  the  said  yames  Taylor.,  y^-i  did  thereunto 
set  his  hand  and  seal  the  &a.\d  fourth  day  of  November,  in  the  year 
of  our  Lord  seve?ttce/t  hundred  and  ninety-nine,  as  by  the  said  last 
will  and  testament  in  the  possession  of  your  orator  and  oratrix  will 
more  fully  appear,  and  to  which,  for  greater  certainty,  they  pray 
leave  to  refer.  And  your  orator  and  oratrix  further  show  that  the 
said  fames  Taylor,  fr.,  departed  this  life  in  or  about  the  year  eigh- 
teen hundred  and  one,  without  having  revoked  or  altered  hi& 
said  last  will  and  testament,  leaving  his  wife  and  his  said  children, 
to  wit,  Archibald  Taylor,  and  your  oratrix,  Maria  E.  Knox, 
his  only  children  and  heirs  at  law  him  surviving,  which  said, 
children  were  both  minors  under  the  age  of  twenty-one  years. 
Your  orator  and  oratrix  further  show  unto  your  honor  that 
the  said  fames  Dunn  and  fohn  Taylor,  the  executors  named 
in  the  said  will,  caused  the  same  to  be  duly  proved,  took  out 
letters  testamentary  thereupon,  and  assumed  upon  themselves  the 
execution  thereof.  And  your  orator  and  oratrix  further  show  unto 
your  honor,  that  the  said  fames  Dunn  and  fohn  Taylor  took  pos- 
session, in  virtue  of  their  said  character  of  executors,  of  all  the  per- 
sonal estate  and  effects  of  the  said  fames  Taylor,  fr.,  deceased, 
amounting  to  forty  thousand  dollars,  or  some  other  large  sum  of 
money.  Your  orator  and  oratrix  further  show  that  the  said 
Christine,  the  w^ido\v  of  the  said  fafnes  Taylor,  deceased,  departed 
this  life  in  a  few  weeks  after  the  decease  of  her  said  husband,  in  or 
about  the  year  one  thousand  eight  hundred  and  one,  intestate, 
and  leaving  the  said  Archibald  Taylor  and  your  oratrix  here, 
Maria  E.,  her  only  children  and  heirs  at  law.  Your  orator  and 
oratrix  further  show  unto  your  honor  that  the  said  Archibald  Tay- 
lor arrived  at  the  age  of  twenty-one  years  some  time  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  three,  your  oratrix, 
Maria  E. ,  being  then  an  infant  of  about  six  years  of  age ;  that 
by  an  order  of  the  surrogate  of  the  city  and  county  of  Netv  Tork, 
the  said  fames  Dunn,  foh?i  Taylor,  and  Archibald  Taylor  were, 
on  or  about  the  ffth  day  of  fune,  in  the  year  one  thousand  eight 
hundred  and  six,  appointed  the  guardians  of  your  oratrix,  Maria 
E.  Knox,  then  Maria  E.  Taylor,  as  by  the  letters  of  guardianship 
in  the  possession  of  your  orator  and  oratrix,  and  ready  to  be  pro- 
duced before  this  honorable  court,  or  by  the  record  of  said  appoint- 
ment in  the  office  of  the  said  surrogate  of  the  city  and  county  of 
Ne-w  York  will  more  fully  appear,  and  to  which  your  orator  and 
oratrix  pray  leave  to  refer.  And  your  orator  and  oratrix  further 
show  unto  your  honor  that  on  receiving  their  said  appointment  the 
said  Archibald  Taylor,  fames  Dunn,  fohn  Taylor,  and  fames 
Thomas,  of  the  city  of  Neiu  York,  merchants,  as  their  surety,  en- 
tered into  a  bond  to  your  oratrix,  in  the  words  or  to  the  effect  fol- 
lowing, that  is  to  say:  "  Know  all  men  by  these  presents,  that  we  " 
{^guardianship  bond  set  forth  verbatifn),  as  by  the  said  bond  now 
on  file  in  the  office  of  the  said  surrogate  of  the  city  and  county  of 
New  York  will  more  fully  appear,  and  to  which  your  orator  and 
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oratrix  pray  leave  to  refer.  Your  orator  and  oratrix  further  show 
unto  your  honor  that  about  a  year  after  the  execution  of  the 
said  bond,  and  the  appointment  of  the  said  Archibald  Taylor, 
Jarms  Dunn,  and  Johti  Taylor  to  be  the  guardians  of  your 
oratrix  as  aforesaid,  the  said  yames*  Dunn  and  John  Taylor 
made  a  division  of  the  personal  estate  of  the  said  James  Taylor,  Jr., 
deceased,  and  of  the  said  Christine  Taylor,  without  having  kept 
any  separate  accounts  of  the  two  estates  between  the  said  Archi- 
bald Taylor  and  your  oratrix,  then  Maria  E.  Taylor;  and  on  or 
about  the  seventeenth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seven,  transferred  and  delivered  in 
bonds  and  mortgages  and  money  to  the  said  Archibald  Taylor,  in- 
cluding certain  advances  made  to  him,  and  moneys  paid  for  him 
prior  to  that  period,  property  to  the  amount  of  sixteen  thou- 
sand one  hundred  and  seventy  two  dollars  and  eighty-Jive  cents, 
and  they  at  the  same  time  transferred  and  delivered  to  the  said 
Archibald  Taylor,  as  one  of  the  guardians  of  your  oratrix,  in  bonds 
and  mortgages,  navy  certificates  and  cash,  the  like  sum  of  sixteen 
thousand  one  hundred  and  seventy-tivo  dollars  and  eighty-jive  cents, 
excepting  certain  moneys  stated  to  have  been  paid,  and  \vhich  your 
orator  and  oratrix  believe  were  paid  for,  and  on  account  of,  your 
oratrix,  amounting  to  the  sum  oi  fourteen  hufidred  and  Jive  dollars 
and  Jijty -Jour  cents,  leaving  a  clear  balance  of  principal,  which, 
with  arrears  of  interest,  amounted  to  the  sum  of  JJteen  thousand 
Jour  hundred  and  sixty-eight  dollars  and  ninety-Jour  cents,  on  the 
said  seventeenth  day  of  August,  in  the  year  eighteen  hundred  and 
seven;  that  the  said  James  Dunn  and  John  Taylor  at  the  same  time 
delivered  to  the  said  Archibald  Taylor  a  book  of  account,  exhibiting 
the  property  of  the  said  James  Taylor,  Jr.,  deceased,  and  the  re- 
spective shares  thereof  of  the  said  Archibald  Taylor  and  your 
oratrix,  to  be  as  herein  stated.  Your  orator  and  oratrix  further 
show^  unto  your  honor  that  besides  the  personal  estate  above  men- 
tioned, whereof  the  said  James  Taylor,  Jr.,  died  possessed,  as 
aforesaid,  he  was  also  seised  and  possessed  of  valuable  real  and 
leasehold  estate  in  the  city  of  New  York,  and  which  passed  by  the 
said  will;  the  rents,  issues,  and  profits  of  which,  from  thejirst  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
six,  to  the^r^^  day  of  November ,  in  the  year  one  thousand  eight 
hundred  and  seventeen,  were  received  quarterly  by  the  said  Archi- 
bald Taylor,  and  that  the  same  during  the  said  period  amounted  to 
the  sum  of  twenty-one  thousand  seven  hundred  dollars,  all  which 
came  to  the  hands  of  the  said  Archibald  Taylor.  And  your  orator 
and  oratrix  further  show  that  your  oratrix  was  entitled  to  a  moiety 
of  the  rents,  issues,  and  profits  so  as  aforesaid  received  by 
the  said  Archibald  Taylor,  and  that  your  orator  and  oratrix 
are  entitled  to  demand  and  receive  the  said  money,  together  with 
interest  from  the  time  when  the  said  rents,  issues,  and  profits  were 
received  by  the  said  Archibald  Taylor  as  aforesaid.  Your  orator 
and  oratrix  further  show  unto  your  honor  that  the  said  James 
Dunn  departed  this  life  intestate,  in  or  about  the  month  of  June, 
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in  the  year  of  our  Lord  one  thousand  eight  hundred  and  nine^  leav- 
ing three  children  him  surviving,  that  is  to  say,  James  Dunn,  Jr., 
William  Dunn,  and  Ja7ie  Dunn,  his  only  children  and  heirs  at 
law,  and  that  he  was  seised  and  possessed,  at  the  time  of  his  death, 
of  a  very  large  real  and  peisonal  estate,  amounting,  as  your  orator 
and  oratrix  believe  and  charge,  to  the  sum  of  one  hundred  thou- 
sand dollars  and  upwards,  and  that  his  widow  Rachel  Dunn,  and 
James  Afason,  of  the  city  of  New  Tork,  merchant,  took  out  letters 
of  administration  upon  his  estate  ;  that  the  said  James  Dunn,  Jr., 
one  of  the  sons  of  the  said  James  Dunn,  deceased,  has  lately  died 
intestate,  and,  as  your  orator  and  oratrix  are  informed  and  believe, 
no  person  has  administered  upon  his  estate.  And  your  orator  and 
oratrix  further  show  and  charge  that  all  the  personal  estate  of  the 
said  James  Dunn  the  elder,  deceased,  amounting  to  jifty  thousand 
dollars  and  upwards,  after  the  payment  of  all  debts  due  from  the 
said  James  Dunn,  came  to  the  hands  and  possession  of  the  said 
Rachel  Dunn  and  James  Mason,  or  one  of  them,  to  be  administered 
by  them;  and  that  in  addition  thereto,  the  said  James  Dunn  died 
seised  of,  or  entitled  to,  real  estate  ^vithin  this  state,  which  de- 
scended to  his  said  three  children,  James  Dunft,  Jr.,  deceased, 
William  Dunn,  and  Jane  Dunn,  to  the  amount  oi  fifty  thousand 
dollars  and  upwards.  And  your  orator  and  oratrix  further  show 
that  the  said  Jane  Dunn  is  married  to  and  is  now  the  wife  of  James 
Neilson.  And  your  orator  and  oratrix  further  show  unto  your 
honor  that  your  oratrix  became  of  age  upon  the  Jifth  day  of  No- 
vember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seve?iteen ;  that  in  the  month  of  June,  in  the  year  one  thousand 
eight  hundred  and  eighteen,  the  said  John  Taylor  delivered  to 
your  oratrix  a  bundle  purporting  to  contain  the  accounts  of  his 
guardianship,  and  certain  deeds  and  papers,  and  securities  for 
money,  and  at  the  same  time  presented  to  your  oratrix  a  paper 
which  he  stated  to  be  a  release  to  him  individually,  and  requested 
your  oratrix  to  execute  the  same,  alleging  that  he  had  faithfully 
performed  his  trust,  and  that  he  was  entitled  to  a  discharge  accord- 
ingly ;  that  your  oratrix  having  the  fullest  confidence  in  the  said 
John  Taylor,  and  being  well  assured  that  he  would  not  ask  her  to 
sign  a  paper  that  she  ought  not  to  sign,  readily,  and  without  exam- 
ing  or  even  opening  the  bundle,  executed  a  paper  purporting  to  be 
a  release  to  the  said  John  Taylor,  but  to  which  your  orator  and 
oratrix  pray  leave  to  refer  for  greater  certainty  when  the  same 
shall  be  produced  and  proved  before  this  honorable  court.  And 
your  orator  and  oratrix  further  show  unto  your  honor  that  when 
the  said  paper  was  so  handed  to  your  oratrix  by  the  said  John 
Taylor  for  her  signature,  she  was  without  counsel  or  any  friend 
to  whom  she  could  resort  for  advice,  and  that  she  was  induced 
to  execute  the  same  from  her  entire  confidence  that  her  said  guard- 
ian would  not  require  her  to  do  an  act  which  was  not  in  itself 
strictly  right  and  proper  to  be  done. 

Your  orator  and   oratrix    further    show   unto   your    honor    that 
some  time  after  the  said  bundle  was  delivered  to  your  oratrix,  as 
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aforesaid,  when  she  came  to  examine  the  contents  thereof ,  she  found 
it  contained  a  deed  from  her  brother  Archibald  Taylor  for  the 
moiety  of  a  house  in  Pearl  street,  valued  at  ten  thousand  dollars 
and  for  four  equal  undivided  fifteenth  parts  of  a  house  in  William 
street,  valued  at  eighteen  hundred  and  sixty-six  dollars  and  sixty- 
four  cents;  a  conveyance  for  a  house  situated  in  the  city  of  Newark., 
in  the  state  of  New  "Jersey.,  valued  dit  Jive  thousand  dollars;  a  bond 
and  mortgage  from  one  G.  McKee.,  the  interest  of  which  was  paid 
up  to  the  second  day  of  May.,  one  thousand  eight  hundred  and 
seventeen.,  for  two  thousand  dollars ;  John  IV.  Brown' s  bond  and 
mortgage,  the  interest  of  which  was  paid  up  to  the  twenty-eighth 
day  of  December.,  one  thousand  eight  hundred  and  seventeen.,  for  one 
thousand  dollars  ;  and  Richard  Roe'' s  bond  and  mortgage,  the  inter- 
est paid  up  to  the  twenty-Jifth  day  of  February .,  one  thousand  eight 
hundred  and  eighteen.,  for  Jive  hundred  dollars;  A.  T'ates^s  bond  and 
mortgage  for  Jour  hundred  dollars,  and  twenty-two  shares  in  the 
Mutual  Insurance  Company.,  for  eleven  hundred  dollars,  amounting 
in  the  w^hole,  with  interest,  on  the  twenty  Jijth  day  of  November,  one 
thousand  eight  hundred  and  seventeen.,  the  day  your  oratrix  arrived  at 
the  age  of  twenty-one  years,  to  twenty-one  thousand  nine  hundred 
and  thirty  dollars  and  eighty-nine  cents ;  that  the  said  bundle  con- 
tained a  variety  of  loose  receipts  and  memorandums  carelessly 
thrown  together,  but  no  account  whatever  of  the  guardianship,  nor 
any  materials  out  of  which  one  could  have  been  formed,  from  the  said 
seventeenth  day  oi  August  one  thousand  eight  hundred  and  seven,  to 
the  time  of  the  delivery  of  the  said  papers  to  your  oratrix  by  the 
said  John  Taylor. 

Your  orator  and  oratrix  further  show  unto  your  honor  that  your 
orator  and  oratrix  intermarried  on  the  ninth  day  of  December,  one 
thousand  eight  hundred  and  eighteen.  Your  orator  and  oratrix  fur- 
ther show  that  Louisa  M.   Taylor,  the  wife  of  the  said  Archibald 

Taylor,  refusing  to  relinquish  her  right  of  dower  in  the  premises 
so  as  aforesaid  conveyed  by  the  said  Archibald  Taylor  to  your 
oratrix,  your  orator  and  oratrix  were  obliged  to  give  her  an  equiva- 
lent therefor,  and  for  that  purpose  your  orator  and  oratrix,  on  the 
twenty-Jourth  day  of  March,  in  the  year  one  thousand  eight  hundred 
and  nineteen,  conveyed  and  assured  to  the  said  Louisa  M.  Taylor 
the  above-mentioned  house  situated  in  Newark,  in  the  state  of  New 
Jersey,  which  had  been  so  as  aforesaid  conveyed  to  your  oratrix  by 
the  said  Archibald  Taylor,  to  be  had  and  holden  to  the  %q\A.  Louisa 
M.  Taylor  for  and  during  the  term  of  her  natural  life,  as  by  the 
deed  thereof  from  your  orator  and  oratrix  to  the  said  Louisa  M. 

Taylor  will  more  fully  appear,  and  to  which  your  orator  and  oratrix 
beg  leave  to  refer.  And  your  orator  and  oratrix  further  show  and 
charge  that  the  said  house  in  Newark,  which,  in  the  estimate  of  the 
property  so  as  aforesaid  delivered  to  your  oratrix  by  the  said  John 

Taylor  was  appraised  at  the  sum  of  Jive  thousand  dollars,  is  not  in 
fact  worth,  subject  to  the  life  estate  of  the  said  Louisa  M.  Taylor, 
more  than  one  thousand  dollars  at  the  utmost. 

Your  orator  and  oratrix  further  show  that  your  oratrix  has  never 
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received  any  other  property  whatsoever  from  her  said  guardians 
excepting  three  promissory  notes  made  by  one  Simeon  Barton., 
amounting  to  the  sum  oi  four  thousand  dollars,  which  were  deliv- 
ered to  your  oratrix  by  the  said  yohn  Taylor  a  short  time  previous 
to  the  delivery  of  the  said  bundle  by  him  to  your  oratrix,  on  which 
said  notes  the  sum  of  seventeen  hundred  and  nine  dollars  and 
seve7ily-nine  cents  have  been  paid,  and  no  more,  and  which,  after 
deducting  the  interest  from  the  tiventy-jifth  of  November.,  one 
thousand  eight  hundred  and  seventeen.,  as  aforesaid,  to  the  time  the 
money  was  paid,  amounted  to  one  thousand  Jive  hundred  and  sixty- 
six  dollars  and  sixty-one  cents  and  no  more.  And  the  said  Simeon 
Bart 071  has  since  proved  to  be  utterly  insolvent,  and  there  is  not 
the  least  prospect  of  ever  receiving  from  him  the  balance  due  upon 
the  said  notes ;  and  excepting  also  such  small  sums  as  have  been  ad- 
vanced from  time  to  time  for  the  maintenance  and  education  of  your 
oratrix,  and  which  your  orator  and  oratrix  believe,  and  charge,  did 
not  upon  an  average,  from  the  year  one  thousand  eight  hundred  and 
seven  to  the  year  one  thousand  eight  hundred  and  seventeen.,  ex- 
ceed, at  a  liberal  estimate,  six  hundred  dollars  a  year.  And  your 
orator  and  oratrix  further  show  unto  your  honor  that  the  whole 
amount  of  the  property,  real  and  personal,  which  has  been  forth- 
coming to  your  oratrix  from  her  said  guardians,  even  according  to 
the  estimate  thereof  made  by  the  said  Archibald  and  Jane  Taylor., 
or  one  of  them,  does  not,  after  deducting  the  interest  granted  to  the 
said  Louisa  AI.  Taylor  for  her  right  of  do^ver,  exceed  the  sum  of 
nineteen  thousand  four  hundred  and  7iinety-seven  dollars  and  forty 
cents;  whereas  the  personal  estate  alone  of  your  oratrix,  with  merely 
simple  interest  to  the  said  twenty -fifth  day  of  November.,  one  thou- 
sand eight  hundred  and  seventeen.,  amounts  to  twenty-six  thousand 
five  hundred  and  ninety-three  dollars  and  eighty-seven  cents;  and 
the  rents,  issues,  and  profits  of  her  real  estate,  without  interest,  on 
the  first  day  of  November .,  ainounted  to  ten  thousand  eight  hundred 
and  fifty  dollars  and  sixty-three  cents. 

And  your  orator  and  oratrix  further  show  unto  your  honor  that 
they  have  repeatedly  called  upon  and  requested  the  said  Archibald 
Taylor  and  John  Taylor  to  render  an  account  of  their  guardianship, 
and  to  pay  to  your  orator  and  oratrix  what,  upon  such  accounting, 
may  appear  to  be  justly  due  to  them.  And  your  orator  and  oratrix 
well  hoped  that  the  said  Archibald  Taylor  and  John  Taylor  would 
have  complied  with  such  your  orator  and  oratrix's  reasonable  request. 
But  now,  so  it  is,  may  it  please  your  honor  that  the  said  Archibald 
Taylor  and  John  Taylor.,  combining  and  confederating  with  the  said 
James  Thomas,  James  Mason,  Rachel  Dunn,  William  Dunn,  and 
James  Neilson  and  Jane  his  wife,  with  divers  other  persons  at  pres- 
ent unknown  to  your  orator  and  oratrix,  whose  names,  when  discov- 
ered, your  orator  and  oratrix  pray  may  be  inserted  in  this  their  bill  of 
complaint,  with  apt  words  to  charge  them  as  parties  thereto,  to  injure 
and  aggrieve  your  orator  and  oratrix  in  the  premises,  wholly  refuse 
or  decline  to  render  any  account  to  your  orator  and  oratrix  of  the 
said  guardianship,  or  to  pay  to  your  orator  and  oratrix  the  sum  which 
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is  manifestly  due  upon  the  statement  in  this  your  orator  and  oratrix's 
bill  set  forth. 

And  for  justification  thereof  sometimes  the  said  confederates  pre- 
tend that  they  or  some  of  them  have  already  rendered  an  account  of 
the  said  guardianship,  and  paid  to  your  oratrix  all  that  she  was  entitled 
to  receive ;  whereas  your  orator  and  oratrix  charge  that  such  alle- 
gation is  wholly  unfounded  and  untrue,  and  that  there  is  now  justly 
due  to  your  orator  and  oratrix,  after  deducting  the  liberal  allowance 
for  the  maintenance  and  education  of  your  oratrix,  considerably 
more  than  the  sum  of  ten  thousand  dollars,  and  that  without  calcu- 
lating the  arrears  of  interest  since  the  said  tiventy-jifth  day  of  No- 
vember^ eighteen  hundred  and  seventeen.  And  at  other  times  the 
ssi.\d  Archibald  Taylor,  John  Taylor,  Rachel  Dunn,  James  Mason, 
William  Dunn,  James  Neilson  and  Jane  his  wife,  and  James 
Thomas,  pretend  that  the  paper  purporting  to  be  the  release  to  the 
said  John  Taylor,  so  as  aforesaid  signed  by  your  oratrix,  not  only 
released  and  discharged  the  said  John  Taylor  from  all  accountabil- 
ity both  as  the  guardian  of  your  oratrix  and  as  obligor  in  the  said 
bond,  but  that  the  same  operated  also  to  release  and  discharge  the 
said  Rachel  Dunn,  James  jMason,  William  Dunn,  and  James 
Neilson  and  Jane  his  wife,  as  administrators  and  heirs  at  law  of 
the  estate  of  James  Dunn,  one  of  the  said  guardians  and  obligors 
in  the  said  bond,  and  the  said  James  Thotnas,  from  all  responsibility 
to  your  orator  and  oratrix  in  the  premises.  Whereas  your  orator 
and  oratrix  charge  and  humbly  insist  that  if  any  paper  was  executed 
by  your  oratrix,  purporting  to  be  a  release,  the  same  was  executed 
under  the  circumstances  aforesaid  shortly  after  your  oratrix  attained 
the  age  of  twenty-one  years,  at  a  time  when  she  was  destitute 
of  counsel  or  friends  to  advise  her,  without  examining  any  of 
the  papers  handed  to  her  when  the  said  paper  was  so  signed ; 
her  sole  inducement  to  execute  the  same  being  her  confidence 
which  she  reposed  in  the  said  John  Taylor,  and  the  full  per- 
suasion which  she  then  entertained  that  he  would  not  require 
or  knowingly  permit  her  to  execute  any  instrument  by  which 
she  would  destroy  or  impair  her  just  and  legal  rights ;  and, 
therefore,  that  the  said  paper  purporting  to  be  such  release  ought 
not  to  bar  or  preclude  your  orator  or  oratrix  from  claiming  a  true 
account  of  the  said  guardianship,  and  payment  of  the  money  that 
may  be  due,  or  to  protect  the  said  Archibald  Taylor,  John  Taylor, 
Rachel  Dunn,  James  Mason,  Jr.,  William  Dunn,  James  Neil- 
son and  Jane  his  wife,  and  James  Thomas,  or  either  of  them,  from 
responsibility  upon  the  said  bond,  executed  by  the  said  Archibald 
Taylor,  Johfi  Taylor,  James  Dunn,  deceased,  and  James  Thomas 
as  aforesaid.  All  which  actings,  doings,  and  pretenses  are  con- 
trary to  equity  and  good  conscience,  and  tend  to  the  manifest  wrong 
and  injury  of  your  orator  and  oratrix. 

In  tender  consideration  whereof,  and  forasmuch  as  your  orator 
and  oratrix  are  remediless  in  the  premises  by  the  strict  rules  of  the 
common  law,  and  can  only  obtain  relief  in  this  honorable  court 
where  matters  of  this  nature  are  properly  cognizable  and  relievable. 
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To  the  end,  therefore,  that  the  said  Archibald  Taylor.,  yokn 
Taylor,  Rachel  Dunn,  y antes  Neilson  and  yane  his  wife,  and 
yames  Thomas,  and  their  confederates,  may,  upon  their  several 
respective  corporeal  oaths,  true,  full,  direct,  and  perfect  answer 
make  to  all  and  singular  the  matters  hereinbefore  stated  and  charged, 
and  that  as  fully  and  particularly  as  if  the  same  were  here  re- 
peated, and  they  thereto  severally  and  specifically  interrogated,  and 
that  they  shall  so  answer  not  only  to  the  best  of  their  respective 
knowledge  and  remembrance,  but  also  to  the  best  of  their  several 
and  respective  hearsay,  opinion,  and  belief,  and  especially  may  set 
forth  and  discover  whether  in  the  month  of  yune,  i8l8,  the  said 
yohn  Taylor  delivered  to  your  oratrix  a  bundle  purporting  to  con- 
tain the  accounts  of  his  guardianship,  and  certain  deeds  and  papers, 
and  securities  for  money,  and  whether  the  said  yohn  Taylor  did  not 
then  present  to  your  oratrix  the  paper  and  stated  the  same  to  be  a 
release  to  him  individually,  and  requested  your  oratrix  to  execute 
the  same,  and  whether  your  oratrix  did  not  sign  and  execute  such 
paper  at  such  time,  and  whether  she  examined  and  opened  the  same, 
and  whether  your  oratrix  had  then  consulted  any  friend  and  counsel 
as  to  such  papers  or  as  to  the  release,  and  whether  she  did  not  exe- 
cute the  same  from  her  confidence  in  her  said  guardian,  and  was  not 
solicited  and  urged  by  the  said  yohn  Taylor  to  sign  and  execute 
the  same. 

And  that  the  said  Archibald  Taylor  and  yohn  Taylor  may  be 
decreed  to  render  a  full  and  true  account  to  your  orator  and  oratrix 
of  their  said  guardianship,  and  to  pay  to  your  orator  and  oratrix 
what,  upon  such  accounting,  may  appear  to  be  due,  and  that  the 
said  yohn  Taylor,  Rachel  Dunn,  yames  Mason,  William  Dunn, 
yames  Neilson  and  yane  his  wife,  and  yames  Thomas,  or  such 
of  them  as  may,  notwithstanding  the  said  release,  be  decreed  to  pay 
to  your  orator  and  oratrix  as  securities  upon  the  said  bond  such  sum 
as  your  orator  and  oratrix  may  be  entitled  to  in  the  premises;  and 
that  the  said  release  may  be  declared  to  have  been  improperly  ob- 
tained, and  may  be  decreed  to  be  delivered  up  and  canceled;  and 
that  your  orator  and  oratrix  may  have  such  further  relief,  or  may 
have  such  other  relief,  as  the  nature  of  their  case  may  require,  and 
shall  be  agreeable  to  equity.  May  it  please  your  honor  to  grant 
unto  your  orator  and  oratrix  a  \vrit  of  subpoena  to  be  directed  to 
the  said  Archibald  Taylor,  William  Dunn,  yohn  Taylor,  Rachel 
Diinn,  yames  Mason,  yames  Neilson  and  yane  his  w^ife,  and 
yames  Thomas,  commanding  them,  and  each  of  them,  by  a  certain 
day,  and  under  a  certain  penalty  therein  to  be  inserted,  to  be  and 
appear  before  our  chancellor  in  our  court  of  chancery,  and  then  and 
there  to  answer  the  premises,  and  further  to  stand  to  and  abide  such 
order  and  decree  therein,  as  shall  be  agreeable  to  equity  and  good 
conscience. 

And  your  orator  and  oratrix  shall  ever  pray,  etc. 

Benjamin  F.  Butler,  Solicitor  for  Complainants. 
yercmiah  Mason,  of  Counsel  for  Complainants. 
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d.  Answer  to  the  Foregoing  Bill. 
Form  No.  488. 
(Precedent  in  3  Hoff.  Ch.  Pr.,  p.  67.) 
In  Chancery. 

The  several  answer  of  John  Turner .^  one  of  the  defendants  to  the 
bill  of  complaint  of  Joseph  Kirby  and  Maria  E.  Kirby^  complain- 
ants against  this  defendant,  and  Archibald  Turner.,  James  Afason, 
Jr.,  William  Dunlap.,  Jatnes  Neilson  and  Jane  his  wife,  and  J. 
Taylor.,  defendants. 

This  defendant,  now,  and  at  all  times,  saving  and  reserving  to 
himself  all  advantage  and  benefit  of  exception  to  the  errors  and  im- 
perfections contained  in  the  said  bill  of  complaint  of  the  said  com- 
plainants, for  answer  thereto,  or  to  so  much  thereof  as  he  is  advised 
it  is  material  for  him  to  make  answer  unto,  he,  answering,  admits 
that  John  Turner.,  J^-i  formerly  of  the  city  of  New  Tork,  mer- 
chant, at  or  about  the  time  in  that  behalf  set  forth  in  the  complain- 
ants' bill  of  complaint,  in  the  manner  therein  mentioned,  made  and 
published  his  last  will  and  testament,  of  the  tenor  and  date  to  the 
effect  set  forth  in  the  said  bill  of  complaint;  and  afterwards,  some 
time  in  the  year  one  thousand  eight  hundred  and  one.,  departed  this 
life,  leaving  the  said  will  in  full  force,  and  leaving  his  w^ife,  Chris- 
tiana, and  his  two  children,  Archibald  Turner  and  Maria  E. 
Turner,  both  of  them  then  infants,  his  only  children  and  heirs  at 
law ;  that  the  said  Christiana,  his  widow,  also,  within  a  few 
weeks  after  his  death,  departed  this  life  intestate,  leaving  the  said 
Archibald  and  Maria,  his  only  children  and  heirs  at  law. 

And  this  defendant  admits  that  the  said  John  Turner,  Jr.,  at  the 
time  of  making  his  said  will,  and  at  the  time  of  his  death,  was  seised 
in  fee  of  a  house  and  lot  in  Pearl  street,  and  of  eight  fifteenth  parts 
of  a  house  and  lot  in  William  street,  and  possessed  of  a  lease  for  the 
residue  of  said  house  and  lot  in  William  street,  which  expired  on 
the  Jirst  day  of  May  last  r,  but  whether  of  any  other  real  estate  he 
doth  not  know,  and  which  by  virtue  of  his  will  and  the  death  of  the 
testator  and  his  wife,  became  vested  in  the  said  Archibald  and 
Maria,  in  equal  moieties  as  tenants  in  common. 

And  this  defendant  admits  that  the  said  testator,  at  his  death, 
was  possessed  of  considerable  personal  property,  and  that  this  de- 
fendant a.n6.James  Dunlap,  since  deceased,  the  executors  appointed 
by  his  will,  shortly  after  his  death  duly  proved  the  same,  and  took 
out  letters  testamentary  thereon,  and  jointly  acted  as  such  executors, 
until  the  concerns  of  the  estate  were  settled  and  closed,  as  hereinafter 
mentioned. 

And  this  defendant  admits  that  the  said  Archibald  Turner  ar- 
rived at  full  age  some  time  in  the  year  i86><?,  the  said  Maria  being 
then  about  six  years  of  age,  and  that  on  or  about  the  5th  day  of 
June,  in  the  year  i86>6,  the  ?>Q\di  Archibald  Turner,  James  Dunlap 
who  was  the  brother-in-law  of  the  testator,  and  this  defendant,  were 
appointed  guardians  of  the  said  Maria,  by  an  order  made  by  the 
surrogate  of  the  city  and  county  of  New  Tork,   and,  together  with 
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yohn  Taylor  as  their  surety,  entered  into  a  bond  to  the  said  surro- 
gate, and  of  which  this  defendant  believes  a  true  copy  is  set  forth 
in  the  said  bill. 

And  this  defendant,  further  answering,  saith  that  the  said  Arch- 
ibald Turner,  being  the  only  brother  of  the  said  Maria,  and  inde- 
pendent in  his  circumstances,  took  on  himself  solely  the  charge  of 
the  said  guardianship,  and  from  the  time  of  said  appointment  until 
the  said  Maria  arrived  at  full  age  was  her  sole  acting  guardian; 
and  that  this  defendant  never  did,  in  any  respect,  or  on  any  occa- 
sion, either  solely  or  jointly  with  the  said  Archibald  Turner  or 
James  Dunlap,  or  either  of  them,  act  as  her  guardian,  or  in  any 
wise  intermeddle  with  or  receive  her  estate  or  any  part 
thereof. 

And  this  defendant,  further  answering,  admits  that  he  and  the 
said  James  Dunlap,  executors  of  the  said  John  Turner,  Jr., 
deceased,  in  virtue  of  their  character  of  executors,  but  not  other- 
wise, upon  his  death  became  possessed  of  his  personal  estate  and 
eflFects,  and  having  collected  and  got  in  the  same  as  far  as  they  were 
able,  and  being  desirous  to  close  the  concerns  thereof,  and  duly  dis- 
charge themselves  of  their  trust  in  that  behalf,  in  or  about  the  month 
of  August,  in  the  year  \W7 ,  duly  submitted  their  accounts  as  such 
executors  to  the  said  Archibald  Turner,  who  examined  and  fully 
approved  thereof;  and  thereupon  this  defendant  and  the  said  James 
Dunlap  divided  the  said  personal  estate  and  effects  into  two  equal 
parts  (having  kept  a  separate  account  of  the  estate  of  the  said 
Christiana,  who  died  shortly  after  her  husband),  and  as  such  ex- 
ecutors aforesaid,  on  or  about  the  20th  day  of  August  in  that  year, 
transferred  and  delivered  in  bonds,  mortgages,  navy  certificate,  and 
money,  to  the  said  Archibald  Turner,  including  certain  advances 
made  to  him,  and  moneys  paid  for  him,  prior  to  that  period,  prop- 
erty to  the  amount  of  %16,112.85,  being  his  proportion  of  the  said 
personal  estate,  and  for  which  he  gave  a  receipt  to  this  defendant 
and  the  said  Jaines  Dunlap  as  executors  as  aforesaid;  and  this  de- 
fendant and  the  said  Jatnes  Dunlap  at  the  same  time,  as  such  ex- 
ecutors, transferred  and  delivered  to  the  said  Archibald  Turner, 
as  the  sole  acting  guardian  of  the  said  Maria,  for  her  proportion  of 
the  said  personal  estate  in  bonds,  mortgages,  and  navy  certificate 
and  money,  the  like  sum  of  %16,172.85,  including  in  that  amount 
certain  moneys  which  they  had  paid  for  her  account,  amounting  to 
%l,Jfi5.5Ji.,  leaving  a  balance  of  principal,  with  arrears  of  interest 
amounting  to  %lJf,767.Sl  (and  not  as  is  erroneously  supposed  in  the 
said  bill  of  complaint  to  %16,^68.9^),  and  for  which  amount  the  said 
Archibald  Turner,  as  the  acting  guardian  of  the  said  Maria,  also 
gave  to  this  defendant  and  the  said  James  Dunlap,  as  executors  as 
aforesaid,  a  receipt  acknowledging  such  transfer  and  payment. 

And  this  defendant  says  that  the  whole  and  every  part  of  the 
moneys  and  property  so  received  and  delivered  over  to  the  said 
Archibald  Turner  was  received,  held,  and  delivered  over  by  this 
defendant  and  the  said  James  Dunlap  solely  in  their  character  and 
capacity  of  executors  as  aforesaid,  and  not  as  guardians  to  the  said 
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Afaria,  and  that  this  defendant  never  at  any  time,  after  paying  and 
delivering  over  the  said  property  as  aforesaid  to  the  said  Archibald 
Turner,  had  in  his  hands,  or  under  his  control,  any  property  of  any 
kind  or  nature  belonging  to  the  said  Maria. 

And  this  defendant  admits  that  he  and  the  said  yames  Dunlap  as 
executors  as  aforesaid,  at  the  time  of  transferring  and  delivering  to  the 
said  Arc/iidaid  Turner  the  said  property,  also  delivered  to  him  their 
accounts  as  such  executors,  and  a  book  containing  an  account  of  the 
testator's  estate,  and  the  respective  proportions  thereof  belonging 
to  him  and  the  said  Maria,  as  far  as  this  defendant  recollects;  but 
for  certainty  he  prays  leave  to  refer  thereto.  And  he  saith  that 
the  above  was  a  full  statement  of  the  accounts  of  the  said  executors, 
and  transfer  of  all  the  property  in  their  hands  as  such  executors,  and 
that  no  further  property  belonging  to  the  said  testator  thereafter 
came  to  their  hands  to  his  knowledge  or  belief. 

And  this  defendant  further  answering  says  that  he  admits  that 
the  said  Archibald  Turner,  who  was  also  a  tenant  in  common  with 
the  said  Maria,  as  her  acting  guardian,  received  the  rents  and 
profits  of  her  proportion  of  the  real  and  leasehold  estates  derived 
from  the  said  testator  or  otherwise  belonging  to  the  said  Maria, 
from  and  after  the  Jirst  day  of  May,  in  the  year  \Z06,  until  the  said 
Maria  arrived  at  full  age,  which  he  admits  was  on  the  25th  day  of 
November ,  in  the  said  year  i8i7/  but  whether  quarterly,  or  what 
the  amount  thereof  was,  this  defendant  is  entirely  ignorant.  And 
this  defendant  further  says  that  during  the  whole  of  that  time  the 
said  Archibald  Turner,  as  acting  guardian  of  his  said  sister  for 
whom  he  professed  and  appeared  to  entertain  a  great  affection,  sup- 
ported and  educated  her  in  a  style  and  manner  befitting  a  lady  of 
handsome  fortune  and  respectable  rank,  and  expended  therein,  as 
this  defendant  believes,  large  sums  of  money,  but  to  what  amount 
he  is  entirely  ignorant. 

And  this  defendant  admits  that  the  said  yames  Dunlap  departed 
this  life  on  or  about  the  time  mentioned  in  the  said  bill  of  complaint, 
intestate,  leaving  three  children,  yames  A.  Dunlap  (also  since 
deceased  and  intestate),  William  Dunlap,  and  yane,  since  intermar- 
ried with  the  defendant  yames  Neilson;  and  that  he  left  a  very  con- 
siderable real  and  personal  estate,  but  to  what  amount  this  defend- 
ant is  wholly  ignorant;  that  the  defendant  yohn  Mowatt,  yr., 
administered  upon  his  estate,  and  that  no  one  hath  administered  upon 
the  estate  of  the  said  yames  A.  Dunlap,  deceased. 

And  this  defendant,  further  answering,  says  that  the  said  Archi- 
bald Turner,  who  had  married  many  years  before  and  settled  at 
Newark,  in  New  yersey,  and  with  whom  the  said  Maria  lived  in 
his  family  a  very  considerable  portion  of  the  time,  continued  in 
easy  and  independent  circumstances  until  about  the  year  i8i7,  when, 
as  this  defendant  understood  and  believes,  he  met  with  very 
considerable  losses  by  occasion  of  indorsements  or  commitments 
for  the  said  yames  and  William  Dunlap,  his  cousins;  that 
the  said  Maria,  shortly  before  she  became  of  age,  applied  to 
this  defendant,  as  friend,  in  relation  to  the  affairs  of  her  brother; 
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and  this  defendant,  although  much  advanced  in  years,  from  the 
most  benevolent  motives  immediately  devoted  his  care  and  atten- 
tion to  her  interest;  that  this  defendant  made  several  journeys  to 
Newark;  and  the  said  Archibald,  who  professed  a  perfect  readiness 
to  do  whatever  lay  in  his  power  for  his  sister,  came  to  New 
York  and  employed  counsel  to  make  the  necessary  transfers  of  his 
property,  and  at  the  instance  and  through  the  agency  of  this  de- 
fendant the  said  Archibald  Q.^e,c.\x\.Q,A.  to  the  said  Maria  a  deed  of 
his  moiety  of  the  said  house  and  lot  in  Pearl  street,  valued  at  ten 
thousand  dollars,  and  of  house  and  lot  in  William  street,  valued  at, 
as  this  defendant  believes  and  admits,  %1,866.64;  another  deed 
of  his  house  and  lot  at  Newark,  solely  owned  by  him,  valued,  as 
this  defendant  also  believes  and  admits,  at  Jive  thousand  dollars ; 
transferred  to  her  the  several  bonds  and  mortgages  in  that  behalf  in 
the  said  bill  of  complaint  mentioned,  amounting  to  three  thousand 
nine  hundred  dollars  ;  and  a  further  bond  of  one  Isaac  Sayres,  the 
amount  whereof  he  doth  not  recollect;  transferred  to  her  name  on 
the  books  of  the  Mutual  Insurance  Company  twenty-two  shares, 
being  at  par  eleven  hundred  dollars ;  and  also  executed  to  her  a  bill 
of  sale  of  his  furniture,  valued,  to  the  best  of  this  defendant's  recol- 
lection, at  eleven  hundred  dollars;  all  of  which  together  amounted 
to  ^£2,966.64,  exclusive  of  the  bond  of  the  said  Isaac  Sayres.  And 
this  defendant  saith  that  the  several  deeds  and  transfers  aforesaid 
were  made  at  or  about  the  time  the  said  Maria  came  of  age ;  that 
the  valuations  aforesaid  were  the  result  of  much  inquiry  and  of  the 
best  judgment  which  this  defendant  and  the  said  Archibald  were 
able  to  make,  and  were  intended  to  be  rather  under  than  over  the 
fair  valuation  of  the  said  property;  that  the  undivided  moiety  of 
the  said  house  and  lot  in  Pearl  street  was,  in  this  defendant's 
opinion,  clearly  worth  the  said  sum  of  ten  thousand  dollars;  and  he 
has  understood  and  believes  that  the  said  complainants  have  since 
been  offered  %22,000  for  the  whole  house  and  lot  which  they  refused 
to  accept;  that  the  said  house  and  lot  in  William  street  hath 
lately,  although  real  estate  hath  since  become  much  depressed,  been 
sold  for  six  thousand  dollars;  that  the  house  and  lot  at  Newark, 
as  the  defendant  was  informed  and  believes,  actually  cost  the  said 
Archibald  Q,or\%\^Q,x'ah\y  more,  than  it  was  valued  at  in  said  deed; 
that  the  shares  in  the  Mutual  Insurance  Company  were  then,  and 
yet  are,  very  considerably  above  par;  and  as  to  the  furniture,  this 
defendant  believes  the  same  was  worth  considerably  more  than  the 
above  estimate  thereof;  and  this  defendant  verily  believes  that  the 
above  real  property  and  furniture  at  that  time  could  have  readily 
been  sold  for  a  sum  at  least  equal  to  the  respective  valuations  above 
specified. 

And  this  defendant  saith  that  the  several  bonds  and  mortgages 
so  assigned,  and  the  deeds  and  sundry  policies  of  insurance  upon  the 
said  property,  were  left  in  the  hands  of  the  counsel  employed  to 
transact  the  business,  and  not  in  this  defendant's  hands,  until  he  ob- 
tained and  delivered  them  to  the  said  Maria  as  hereafter  men- 
tioned, the  said  deed  for  the  property  in  New  York,  and  he  believes 
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that  for  the  property  in  Newark,  having  been  previously  recorded 
at  or  about  the  time  of  the  execution  thereof. 

And  he  saith  that  the  said  3/aria,  as  well  after  as  before  she  be- 
came of  age,  was  fully  and  minutely  acquainted  with  all  the  said 
circumstances ;  that  she  minutely  and  fully  knew  the  property  con- 
veyed and  assigned,  the  valuation  thereof,  and  repeatedly  after  she 
became  of  age  expressed  her  entire  assent  thereto,  and  much  gratitude 
to  this  defendant  for  his  active  and  friendly  exertions  in  her  behalf. 

And  the  said  A/art  a,  after  she  became  of  age,  repeatedly  told  this 
defendant  that  she  knew  he  had  never  received  any  part  of  her 
estate,  nor  acted  as  her  guardian,  and  ought  not  in  any  wise  to  be 
liable,  by  occasion  of  the  said  bond  that  had  been  given  to  her  by 
her  guardians  ;  that  she  was  perfectly  willing  to  release  him  from  all 
such  liability,  and  that  she  never  intended  to  call  on  her  brother, 
and  was  willing  to  release  him  also ;  but  as  his  wife  had  not  joined 
in  the  said  conveyances  to  extinguish  her  dower,  she  intended  to 
retain  his  apparent  liability,  with  a  view  to  induce  his  said  wife 
to  relinquish  her  right  of  dower  in  said  property. 

And  this  defendant  saith  that  the  said  A/aria  freely  offered  to 
execute  to  this  defendant  a  full  release  from  all  liability,  by  reason 
of  said  bond,  if  this  defendant  would  prepare  one  for  her  to  execute, 
reserving  her  right  to  look  to  her  brother,  which  she  only  wished  to 
retain  for  the  purpose  aforesaid.  And  this  defendant  saith  that 
some  time  in  or  about  the  beginning  of  June^  in  the  year  i8i5,  this 
defendant,  at  the  request  of  the  said  A/aria,  called  on  the  counsel  with 
whom  the  papers  aforesaid  had  been  left,  and  obtained  the  same  to- 
gether with  a  receipt  acknowledging  the  receipt  thereof  from  the 
said  Archibald  Turner,  as  her  acting  guardian,  which  had  been 
prepared  with  the  said  papers,  and  remained  with  them,  and  left 
them  with  the  said  Alaria  for  her  examination.  And  also  at  the 
same  time  left  with  her  a  release  to  this  defendant,  to  be  executed 
by  her,  if  she  thought  proper ;  that  this  defendant  called  the  next 
day,  when  said  Alaria  carefully  compared  the  said  papers  one  by 
one  with  the  said  receipt,  and  finding  them  to  correspond  there- 
with she  signed  and  delivered  to  this  defendant,  for  the  said  Archi- 
bald Turner,  the  said  receipt,  which  has  since  remained  in  this 
defendant's  possession,  and  is  in  the  words  and  to  the  effect  follow- 
ing, etc.  And  this  defendant  further  says  that  the  said  Alaria,  at 
the  same  time,  also  executed  and  delivered  to  this  defendant,  under 
her  hand  and  seal,  the  said  release,  which  is  in  the  words  and  to  the 
effect  following,  etc. 

As  by  the  said  release  now  in  this  defendant's  possession,  and 
ready  to  be  produced  and  proven,  as  this  honorable  court  shall 
direct,  may  more  fully  appear.  And  this  defendant  saith  that  the 
said  Alaria  executed  the  said  release  freely  and  voluntarily,  without 
any  persuasion,  threat,  or  inducement  of  any  kind  held  out  by  this 
defendant  to  the  said  Alaria,  she  professing  that  she  did  it  from  a 
sense  of  justice,  that  this  defendant  might  be  free  from  all  liabil- 
ity and  disquietude  by  means  of  said  bond,  and  as  he  ought  not 
to  be  liable,  never  having  himself  acted    in    fact    as  her  guardian, 
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nor    received  any  portion  of    her    estate    for    the  default  of    her 
brother. 

And  this  defendant  expressly  and  absolutely  denies  that  he  ever 
held  out  any  threat,  promise,  or  persuasion,  or  ever  practiced  any 
kind  of  deception,  concealment,  or  improper  circumstance  what- 
ever, to  induce  the  said  Maria  to  execute  the  said  release ;  and  he 
says  that  the  said  Maria  was  fully  and  minutely  acquainted  with 
the  nature  of  the  papers  so  delivered  to  her  by  this  defendant ;  that 
they  had  all  of  them  been  executed  by  the  %2A6.  Archibald  Turner  with 
her  full  knowledge,  and  at  her  instance,  and  that  she  had  frequently 
conversed  with  this  defendant  before  the  delivery  thereof  respecting 
them.  And  this  defendant  expressly  denies  that  the  said  Maria 
signed  the  said  release  under  any  ignorance,  to  the  knowledge  or 
belief  of  this  defendant,  of  her  rights,  or  without  opening  and  ex- 
amining the  said  papers.  And  he  denies  expressly  and  fully  that  he 
left  the  said  bundle  of  papers,  or  ever  left  any  paper  or  papers  what- 
ever, at  any  time,  with  or  for  the  said  Maria,  as  containing  or  pur- 
porting to  contain  his  accounts  as  guardian,  he  never  having  acted  as 
such ;  which  was  perfectly  known  to  said  Maria.  And  he  fully 
and  absolutely  denies  that  he  ever  stated  or  alleged  on  the  occasion 
aforesaid,  or  on  any  occasion,  that  he  had  faithfully  or  otherwise 
performed  his  trust  as  guardian,  he  never  having  acted  as  such,  or 
pretended  to  act.  And  this  defendant,  further  answering,  saith  that 
the  said  Maria  frequently  after  she  came  of  age,  and  before  execut- 
ing the  said  release,  stated  and  admitted  to  this  defendant  that  she 
never  intended  to  look  to  this  defendant  on  the  said  bond  or  other- 
wise, knowing  he  had  never  received  or  intermeddled  with  her 
property,  and  that  her  brother  had  solely  acted  as  her  guardian,  and 
freely  offered  to  give  this  defendant  a  release ;  and  he  denies  that 
the  said  papers  were  delivered  upon  any  condition  or  stipulation  re- 
quired or  exacted  by  this  defendant,  that  the  said  Maria  should 
execute  said  release,  or  otherwise  discharge  this  defendant.  And 
indeed  any  condition  would  have  been  idle,  as  the  said  Maria  knew 
that  said  papers  had  been  absolutely  executed  by  her  brother,  and 
left  with  the  said  counsel  for  her  use ;  the  deeds  had  been  recorded 
at  or  about  the  time  of  their  execution,  and  she  had  actually  taken 
possession  of  the  real  estate  in  New  Tork,  and  the  title  to  the  said 
property  had  been  irrevocably  vested  in  her.  And  this  defendant 
doth  fully,  entirely,  and  absolutely  deny  that  the  execution  of  the 
said  release  by  the  said  Maria  was  obtained  by  this  defendant  by, 
or  by  means  of,  any  fraud,  misrepresentation,  concealment,  or  other 
improper  practice  of  any  nature  or  kind  whatsoever ;  and  although 
this  defendant,  for  the  greater  satisfaction  of  this  honorable  court, 
hath  in  manner  aforesaid  fully  answered,  as  he  believes,  the  injurious 
charges  made  against  him  in  the  said  bill  of  complaint,  yet  he  doth 
by  no  means  waive  any  defense  to  which  he  might  be,  or  is  entitled 
by  virtue  of  the  said  release,  and  he  doth  insist  and  humbly  submit 
that  the  said  release  is  a  full  and  entire  bar  to  this  suit,  and  to  all 
the  relief  sought  or  prayed  for  in  and  by  the  said  complainant's  bill 
of  complaint  as  against  this  defendant,  and  he  prays  all  benefit  and 
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advantage  by  means  thereof  to  which  he  could  be  entitled  by  way 
of  plea  or  otherwise. 

And  this  defendant,  further  answering,  denies  that  he  ever  deliv- 
ered to  the  said  Maria  the  notes  of  Silas  Baldwin^  in  the  said  bill 
of  complaint  mentioned  ;  but  for  answer  in  that  behalf  this  defend- 
ant says  that  some  time  after  the  receipt  aforesaid  had  been  exe- 
cuted by  the  said  Maria,  and  as  he  believes  in  the  month  of  June 
or  yuly,  in  the  said  year  i8i<?,  this  defendant  was  present  with  the 
said  Maria  and  Archibald,  when  the  latter  delivered  to  her,  him- 
self, three  notes  of  Silas  Baldwin,  amounting,  as  this  defendant 
understood,  to  ^4,000,  but  which  were  never  in  the  possession  or 
under  the  control  of  this  defendant,  nor  does  he  know  how  much 
thereof  has  been  collected,  or  whether  said  Baldwin  is  or  is  not  in- 
solvent, he  being  an  entire  stranger  to  this  defendant. 

And  this  defendant,  further  answering,  saith  that  the  papers  so 
delivered  by  him  to  the  said  Maria  consisted,  to  the  best  of  his  rec- 
ollection and  belief,  of  those  particularly  mentioned  and  described 
in  the  said  receipt,  and  he  has  no  recollection  or  belief  that  the  same 
consisted  of  any  other  papers,  and  he  denies  that  the  same  were 
carelessly  thrown  together ;  but,  on  the  contrary,  they  were  accom- 
panied by  the  receipt  aforesaid,  specifying  and  describing  the  same  ; 
but  this  defendant,  further  answering,  saith  that  some  time  after 
the  month  of  June,  and  as  this  defendant  believes  during  the  fall 
of  the  year  \%18,  the  said  Archibald  Turner  brought  and  deposited 
in  the  store  of  this  defendant  a  portfolio  containing  a  large  bundle 
of  papers,  which  he  said  contained  an  account  of  his  guardianship, 
and  which  he  left  for  safekeeping  merely ;  that  this  defendant  is 
entirely  ignorant,  except  as  aforesaid,  what  papers  were  contained 
therein,  never  having  seen  the  same  opened  or  examined ;  that 
some  short  time  thereafter,  and  before  her  intermarriage  with  the 
said  Joseph  Kirby,  the  said  Maria  called  on  this  defendant  and 
stated  to  him  that  her  brother  the  said  Archibald  had  authorized  or 
requested  her  to  get  them  of  this  defendant  to  be  examined,  and 
this  defendant,  supposing  her  representation  to  be  correct,  sent  his 
servant  with  the  said  portfolio,  which  was  large,  and  appeared  to 
contain  a  great  quantity  of  papers,  to  her,  the  possession  of  which 
he  understands  and  believes  she  has  ever  since  retained,  and  though 
applied  to  by  the  said  Archibald  has  always  refused  to  deliver  them 
to  him;  that  the  said  Archibald  has  complained  of  the  circum- 
stance, and  has  stated  the  same  as  a  reason  why  he  could  not  make 
up  an  account  of  his  guardianship,  the  said  portfolio  containing  all 
his  papers  and  accounts  relative  thereto. 

And  this  defendant,  further  answering,  saith  that  he  has  been  in- 
formed, and  believes  it  to  be  true,  that  the  wife  of  the  said  Archi- 
bald Turner  refused  to  release  her  dower  in  the  premises  so  con- 
veyed to  the  said  Maria;  but  whether  such  composition  was  made 
as  stated  in  said  bill,  this  defendant  is  entirely  ignorant.  Nor  does 
he  know  what  would  have  been  the  fair  value  of  the  said  house  and 
lot  at  Newark,  subject  to  her  life  estate,  although  he  believes  tlie 
same  would  exceed  the  amount  in  that  behalf  stated  in  said  bill. 
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And  this  defendant  humbly  submits  and  insists  that  he  ought  not 
to  be  Hable  to  account,  or  for  any  defalcation  or  misapplication,  if 
any,  of  the  estate  of  the  said  Maria^  by  her  brother  the  said  Archi- 
bald Turner^  her  acting  guardian,  but  even  if  such  liability  did  ex- 
ist, that  the  same  was  entirely  discharged  and  released  by  virtue 
of  the  release  aforesaid.  And  he  saith  that  he  never  hath  received 
any  benefit  or  compensation  whatever  as  guardian  of  the  said 
Maria.,  nor  for  his  exertions  aforesaid  in  her  behalf,  all  of  which 
were  purely  gratuitous  on  his  part.  And  he  denies  all  combination 
and  confederacy  charged  against  him  in  the  said  bill  of  complaint ; 
without  that,  that  any  other  matter  or  thing  in  the  said  bill  of  com 
plaint  contained,  and  not  herein  and  hereby  well  and  sufficiently 
answered  unto,  confessed,  and  avoided,  traversed,  or  denied,  is  true, 
to  his  knowledge  or  belief.  All  which  matters  and  things  this  de- 
fendant is  ready  to  aver,  prove,  and  maintain,  as  this  honorable 
court  shall  direct,  and  prays  to  be  hence  dismissed  with  his  costs 
and  charges  in  this  behalf,  most  wrongfully  sustained. 

e.  Bill  against  Organizers  of  Company  and  Vendors  of  Property  Thereto. 

Form  No.  489. 
(Precedent  in  Densmore  Oil  Co.  r.  Densmore,  64  Pa.  St.  43.) 
{^Address  and  caption.^ 

I.  The  plaintiffs  are  a  corporation  under  the  act  relating  to  cor- 
porations for  mechanical,  etc.,  purposes. 

3.  About  JMarch,  186^,  the  defendants,  Densmore,  Watson, 
Roudebush,  and  Canjicld,  having  acquired  title  to  certain  oil  lands, 
etc. ,  in  Venango  county  and  elsewhere,  and  believing  that  they  could 
acquire  rights  to  others,  visited  Philadelphia  to  obtain  and  to  bring 
about  the  organization  of  an  oil  company  to  buy  their  lands,  etc., 
and  induce  the  other  defendants  to  become  confederates  with  them, 
upon  promise  of  a  share  of  the  profits. 

4.  A  paper  was  prepared  by  them  to  procure  subscriptions  for 
stock,  and  after  a  few  influential  names  and  their  own  were  signed 
for  a  large  number  of  shares,  it  was  handed  about  for  general  sub- 
scription. 

5.  When  the  paper  was  so  handed,  it  was  represented  that  the 
defendants  who  had  subscribed  were  embarked  in  the  enterprise, 
and  that  the  prospects  were  flattering ;  that  the  sum  necessary  to 
purchase  the  lands,  etc.,  would  be  $350,000,  and  subscriptions  to 
that  amount  were  required. 

7.  When  certain  names  had  been  secured  to  the  list,  articles  of 
association  dated  March  31,  186.^,  preparatory  to  forming  a  cor- 
poration', were  signed  ;  those  who  signed  the  articles  acted  as  agents 
of  all  the  subscribers  for  stock. i     At  a  meeting  of  the  corporators, 

1.  The  articles  of  association  and  Ira  Canfield,  Amos  Densmore,  Rich- 
receipts  were  as  follows :  Know  all  ard  Leverick,  Adolph  Hugel,  Clinton 
men  by  these  presents,  that  we,  Fran-  Roudebush,  and  Robert  Smith,  asso- 
cis  C.   Lawrence,   Jonathan    Watson,     ciate    ourselves    together   under    the 
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on  the  21st  day  of  April.,  i864,  the  stock  was  divided  into  50,000 
shares  of  ten  dollars  each.  The  purchase  from  Amos  and  Emmett 
Densmore  of  certain  oil  lands,  etc.,  specifically  mentioned,  for 
%250,000,  was  approved,  and  the  president  and  directors  were  au- 
thorized to  carry  it  into  effect.  And  it  was  resolved  that  the 
capital  stock  should  consist  of  the  property  authorized  to  be  pur- 
chased with  the  improvements,  they  being  valued  at  %500,000.  The 
capital  stock  was  directed  to  be  issued  free  from  further  assessments. 
The  corporators  then  elected  directors  and  officers,  and  resolved 
that  the  certificates  be  issued  in  favor  of  the  original  corporators,  as 
they  may  be  entitled  to  the  same,  or  to  such  parties  as  may  appear 
to  be  entitled  by  allotment  or  subdivision  of  the  said  stock  under 
the  original  corporators.  At  a  meeting  of  the  directors,  on  the 
22d  of  April,  i86^,  Lawrence,  one  of  the  defendants  and  secre- 
tary of  the  company,  being  present,  a  certificate  required  by  the  act 
of  assembly  was  approved,  sworn  to,  and  ordered  to  be  filed  with 
the  auditor-general,  etc.  The  certificate  set  forth  the  capital  as 
%500,000,  divided  into  shares  of  ten  dollars  each,  and  that  Jive  dol- 
lars had  been  paid  on  each  share.  It  was  signed  by  Lawrence  as 
treasurer.  There  was  on  the  minutes  a  statement  of  the  allotment 
of  the  stock,  and  certificates  were  directed  to  be  issued  in  con- 
formity thereto.  The  statement  exhibited  stockholders  for  50,000 
shares,  and  payments  to  the  amount  of  $250,000.  Amongst  others 
Amos  Densmore,  Roudebush,  Watson,  Whitney,  Lawrence,  and 
Hugel  appeared  as  holding  25,500  shares. 

8.   At  a  meeting  of  the   directors,  May  3,  a  deed  from  Amos  and 
Emmett  Densmore,  dated  April  25,  idtdJ/.,  was  accepted,  and  at  the 

articles  of  agreement  made  and  entered  April,  A.  D.  1864,  etc.,  for  the  purpose 

into  under  the  provisions  of  an  act  of  of  organizing  the  same  under  the  pro- 

the   i8th  day  of  July,  A.  D.   1863,  en-  visions  of  the  aforesaid  Act  of  Assem- 

titled  and  relating  to  corporations  for  bly,   dividing  the    capital   stock   into 

mechanical,   etc.,    purposes,  in  order  shares,  adopting  by-laws  for  the  regu- 

that  we  may  be  and   remain  a  body  lation  of  business  of  the  corporation, 

corporate,  under  the  name  and   style  to  assess  upon  each  share  of  stock  such 

of  the  Densmore  Oil  Company,  for  the  sum  of  money  as  the  corporation  may 

purpose  of  mining  for  oil,  and  manu-  deem  proper,  etc. 

facturing,  preparing,  and  transporting         Witness  our  hands  and  seals  this  31st 

the  same  to  market,  and  enjoying  all  day  of   March,  A.   D.    1864.      Signed 

the  rights  and  privileges  conferred  by  by   the   persons   named    in   the    arti- 

the  said  act  of  assembly.  cles. 

It  is  further  agreed  that  the  mining         Receipt   of   Amos   Densmore.     Re- 

and    manufacturing    business   of   said  ceived  of  Francis  C.  Lawrence,  treas- 

company  shall  be  carried  on  on  certain  urer,  of  Densmore  Oil  Company,  two 

tracts  or  leases  of  land  situated  along  hundred   and   fifty    thousand   dollars, 

Oil  Creek,  Venango  county,  and  that  in  full,  of  consideration  of  sale  of  oil 

the  business  ofthe  said  company  shall  be  rights  and  interests  in  real  estate  in 

transacted  at  the  office  of  the  said  com-  pursuance  of  contract  of  said  company 

pany  in  thecityof  Philadelphia,  where  with  Amos  and  Emmett  Densmore. 
the  corporate  meetings  shall  be  held.  Amos  Densmore. 

That  the  capital  stock  of  the  said  com-         For   the  substance    of   a   creditor's 

pany  shall  be  five  hundred   thousand  bill  against  an  insolvent  corporation, 

dollars,   to  be  divided  into  shares  at  praying  for  an  accounting  of  unpaid 

the  first  meeting  of  said  company,  to  subscriptions,  etc.,  see  Bunn's  Appeal, 

be  held  on  Thursday,  the  21st  day  of  105  Pa.  St.  50. 
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same  meeting  Lawrence  reported  that  he  had  paid  the  purchase 
money. 

9.  The  certificate  to  the  auditor-general  that  five  dollars  had 
been  paid  on  50,000  shares  was  not  true ;  it  was  untrue  that  Law- 
rence had  paid  the  purchase  money. 

10.  No  money  was  paid  by  the  Densmores,  Watson,  Roudebushy 
Whitney,  and  Lawrence,  for  the  shares  subscribed  for  by  them. 

11.  Densmore,  Roudebush,  and  Watson,  the  owners  of  the  interest 
conveyed  by  the  deed  of  April  25,  1864,  were  willing  to  take  a 
sum  much  less  than  %250,000;  that  sum  was  fraudulently  agreed 
amongst  the  defendants  to  be  set  up  as  the  real  price,  and  that  sub- 
scriptions, which,  with  their  own,  would  be  sufficient  to  make  that 
sum,  should  be  obtained — thus  subscribers  were  to  pay  %122,500  in 
cash,  while  the  defendants  would  not  pay  anything.  Whitney ^ 
Lawrence,  and  Hugel,  without  paying  any  money,  or  having  any 
interest  in  the  land,  divided  amongst  themselves  %S2,500. 

12.  At  the  date  of  the  deed  several  of  the  properties  conveyed  by  it 
did  not  belong  to  th.&  Densmores ,  Watson,  Canfield,  and  Roudebush, 
the  grantors;  they  had  given  small  sums  for  the  properties  which 
they  did  own  ;  they  had  no  right  to  make  a  profit  at  the  expense  of 
the  other  stockholders,  and  were  bound  to  disclose  all  the  circum- 
stances. The  Densmores,  Watson,  and  Roudebush,  as  corporators, 
acted  as  the  agents  for  all  the  subscribers  and  represented  them  as 
corporators.  As  such  agents,  they  fraudulently  bought  for  them- 
selves both  the  rights  they  had  acquired,  and  those  they  expected 
to  acquire,  and  charged  a  sum  sufficient  to  cover  what  they  had  paid 
and  an  enormous  profit  to  themselves. 

(Prayer:  i.  For  an  account  of  the  profits,  etc.  2.  For  payment 
to  the  plaintiffs  of  $5  for  each  of  the  25,500  shares.  3.  For  gen- 
eral relief. 

f.  Answer  to  the  Foregoing  Bill. 

Form  No.  490. 

(Address,  caption  and  commencement .) 

In  March,  i864i  the  above  defendants  and  Canfield  owned  the 
oil  lands,  etc. ;  some  had  been  so  owned  for  more  than  three  years, 
and  the  remainder  for  one  or  more ;  no  part  had  been  purchased 
for  the  purpose  of  forming  an  oil  company,  or  disposing  of  it  to  an 
oil  company.  Amos  Densmore  offered  to  sell  this  property  to  per- 
sons in  Philadelphia,  amongst  whom  were  Lawrence,  Hugel,  and 
afterwards  Watson.  As  a  result  of  the  negotiations,  it  was  deter- 
mined to  form  a  stock  company  based  on  the  lands,  etc.,  at  a  valua- 
tion of  %250,000,  the  capital  to  be  divided  into  50,000  shares  at  five 
dollars  per  share;  Lawrence,  Hugel,  and  Watson  were  to  manage 
the  details  of  forming  the  company,  perform  the  labor,  and  superin- 
tend the  formation.  The  Densmore  Oil  Company  was  accordingly 
formed  with  60,000  shares  at  ten  dollars  each,  with  five  dollars  per 
share  paid  in  by  the  said  proprietors;  it  was  agreed  by  the  Dens- 
mores  and  Hugel,  I^awrence,  and  Watson,  that  the  Densmores  should 
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sell  the  oil  company  the  lands,  etc.,  for  %250,000.  This  contract 
was  afterwards  consummated  by  payment  of  the  purchase  money 
and  transfer  of  the  property  to  the  company.  Before  this  time, 
before  the  execution  of  the  agreement  and  before  the  formation  of 
the  company,  it  was  stipulated  that  the  Densmores^  Roudebush,  and 
Canjield  should  receive  $i^^,<506>  in  cash  and  -75, 6)6>0  shares  of  stock, 
and  that  Whitney^  Lawrence^  Hugel.,  and  Watson  should  receive 
9,500  shares. 

After  the  articles  of  association  and  before  the  final  organization, 
2^,500  shares  of  stock  had  been  sold  to  other  persons  by  Lawrence, 
Hugel,  and  Watson,  without  any  participation  by  these  defendants. 
Lawrence  afterwards  paid  %122,500  to  Amos  Densmore,  who,  after 
the  organization,  received  16,000  shares  of  stock.  The  valuation  of 
the  property  was  reasonable;  a  short  time  afterwards  '^400,000  could 
have  been  got  for  it;  these  defendants  had  expended  %100,000  in 
developing  it,  and  in  machinery;  the  yield  per  day  at  the  time  was 
eighty  barrels,  worth  jive  dollars  per  barrel.  There  was  no  fraud 
nor  concealment  of  facts. 

In  executing  the  articles  of  association  these  defendants  acted 
for  themselves  as  corporators  and  not  as  agents  for  any  subscribers 
to  stock. 

The  certificate  to  the  auditor-general  was  true.  The  object  was 
not  to  form  a  company  with  a  money  capital,  but  one  with  the  land, 
oil  interests,  etc.,  referred  to  as  capital,  at  a  valuation  of  %250,000 
—this  was  understood  by  all  who  became  interested;  shortly  after 
the  organization  the  stock  sold  oX  fifteen  dollars  per  share. 

There  was  no  secret  agreement  between  the  parties  named  in 
these  paragraphs;  the  sale  was  for  %250,000,  just  in  the  manner  that 
sum  was  paid. 

These  defendants  and  Canfield,  at  the  time  named  in  this  para- 
graph, w^ere  owners  of  all  the  property  conveyed  to  the  company. 
Watson  had  no  actual  interest  in  any  of  it,  but  held  the  legal  title 
merely  of  some  portion.  There  was  no  fraudulent  profit  or  fraud 
of  any  kind ;  neither  of  these  defendants  nor  Watson,  as  agents  for 
the  stockholders,  bought  any  rights  and  charged  their  own  prices  as 
alleged  in  this  paragraph;  the  persons  mentioned  as  subscribers 
never  claimed  nor  were  entitled  to  take  part  in  the  organization, 
they  being  purchasers  only,  under  a  contract  to  deliver  stock  to 
them  when  issued.^  {Signature  of  Solicitor.) 

g.  Bill  against  Promoters  of  a  Corporation. 
Form  No.  49 !• 

(Precedent  in  McElhenny's  Appeal,  6i  Pa.  St.  i88.)2 

{Address  and  commeticement .) 

I.  That  the  plaintiffs  were  a  corporation  under  the  Act  of  fuly 

1.  A  replication  was  filed  and  an  missed  the  bill  with  costs,  and  upon 
examiner  appointed,  and  upon  the  appeal  this  decree  was  affirmed.  Dens- 
final  hearing,  the  evidence  sustaining  more  Oil  Co.  v.  Densmore,  64  Pa. 
the    allegations   of   the   answer,    Mr.     St.  43. 

Justice  Sharswood,  at  nisi  prius,  dis-        2.  The  final  decree  of  the  court  was 
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18^  i863,  for  incorporating  mechanical,  mining,  and  manufactur- 
ing companies,  and  its  supplements.  The  articles  of  association, 
dated  Novetnber  19,  iS64,  stated  that  the  object  was  to  acquire 
and  hold  a  tract  of  ninety-jive  acres  of  land  on  Two  Mile  Run, 
three  attd  one-haiy  vn\\&?,  from  Franklin,  Venango  county,  adjoining 
the  Scott  and  La7nbert  farm,  and  to  mine  for  oil,  etc.,  the  prin- 
cipal office  to  be  in  Philadelphia.  Letters  patent  were  issued  yan- 
uary  11,  i865,  the  land  was  conveyed  to  the  company;  much 
labor,  money,  etc.,  have  been  expended  without  profit,  the  com- 
pany having  been  deceived  as  to  the  character  of  the  land,  and  de- 
frauded of  large  sums  of  money  in  procuring  the  land,  as  follows  : 
2.  The  decedent,  who  lived  in  Venango  county,  formed  the  proj- 
ect for  getting  up  a  company,  and  putting  upon  it  the  said  lands 
w^hich  were  worthless,  pretending  that  they  were  his  own  and 
were  worth  ^^0,000,  and  obtaining  for  himself  a  large  sum  of  money 
without  expenditure  by  him.  3.  That  in  September  or  October. 
iSGJf,  he  made  a  secret  agreement  with  Daniel  Baird  and  John 
Cunninghani,  trading  as  Baird  <&  Cunningham;  Samuel  Boyd, 
Daniel  Boyd,  and  James  Boyd,  trading  as  Samuel  Boyd  &  Com- 
pany; Robert  Boyd  and  Thomas  Riddle,  and  were  to  aid  him  in 
his  intended  fraud,  and  to  receive  a  share  of  the  profits.  4.  That  a 
subscription  paper  had  been  prepared  by  which  the  subscribers 
agreed  to  pay  the  several  amounts  set  opposite  their  names  towards 
the  stock  of  the  Hubert  Oil  Company,  to  be  formed  upon  the  above 
mentioned  ninety-jive  acres  of  land,  to  be  paid  to  James  Boyd,  one- 
half  on  subscribing,  one-fourth  on  the  jijt cent h,  and  one-fourth  on  the 
thirtieth  of  November ,  1864;  Baird  and  Samuel  Boyd  to  visit  the 
land,  and,  if  satisfied,  to  have  a  good  title  made  to  the  company; 
Robert  Boyd,  Jatnes  Boyd,  and  three  others  named  to  be  corpo- 
rators and  procure  letters  patent.  McElhenny,  Riddle,  Baird  & 
Cunningham,  Samuel  Boyd  &  Cotnpany,  and  Robert  Boyd  signed 
the  paper  for  sums  from  %2,000  to  %6,000;  but  no  money  was  paid 
or  intended  to  be  paid.  5.  By  means  of  these  fictitious  subscrip- 
tions other  persons  were  induced  to  subscribe  to  the  amount  of 
%25,000.  The  additional  subscribers  had  no  knowledge  of  the  land, 
but  relied  upon  seeing  the  names  of  Baird,  Cunningham,  etc.,  who 
professed  to  have  knowledge  of  the  land,  and,  supposing  all  were  to 
be  upon  an  equal  footing,  subscribed,  and  paid  their  subscriptions 
in  full,  according  to  the  conditions.  6.  That  McElhenny  combined 
with  Riddle,  Baird,  and  the  Boyds,  so  that  they  should  not  be 
required  to  pay  their  subscriptions,  and  also  that  he  would  pay  to 
them  a  portion  of  the  money  of  the  proposed  corporation  received 
from  the  bona  jide  subscribers.  7.  That  after  the  incorporation  the 
decedent  and  his  confederates  obtained  the  control  of  the  offices, 
electing  Robert  Boyd  president,  James  Boyd  a.  director  and  treasurer. 
8.  That  the  other  officers  of  the  company  supposing  the  land  to  be 
as    represented,  belonging   to    the    decedent,  and    worth    $40,000, 

that  the  defendants  make  restitution     equal  sum  with  interest.   McElhenny's 
of  the  money  wrongfully  taken,  or  an     Appeal,  61  Pa.  St.  188. 
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money  of  the  company  was  taken  by  Robert  and  James  Boyd  from 
the  treasury,  ostensibly  to  pay  Baird  as  agent  of  the  decedent,  who 
gave  fictitious  receipts,  dated  in  November  and  December .,  iS64,  for 
$40,000.  9  and  10.  That  the  land  was  not  the  decedent's,  was 
unfitted  for  an  oil  company,  and  not  worth  for  any  purpose  more 
than  $2,000  or  $3,000;  that  the  land,  at  the  date  of  the  subscription 
and  two  of  the  receipts,  belonged  to  one  Hubbard,  who  on  the 
seventh  of  November .,  i86'4,  conveyed  to  one  Mitchell,  w^ho  on  Feb- 
ruary 1,  i865,  whilst  Robert  Boyd  was  president,  conveyed  it  to 
the  company,  the  deed  omitting  the  recital  of  title  and  having  rev- 
enue stamps  for  $40,000,  the  actual  purchase  money  to  the  decedent 
having  been  but  $1,860.  11.  That  the  $25,000  which  had  been  paid 
by  bona  fide  subscribers  was  taken  from  the  treasury,  of  which  the 
decedent  received  $14,083.34  less  what  was  paid  to  Mitchell;  Rid- 
dle received  $1,666.66,  and  Baird  and  the  Boyds  $9,250.  12.  That 
the  decedent.  Riddle,  Baird,  and  the  Boyds,  who  had  subscribed  for 
stock  to  the  amount  of  $15,000,  swore  in  the  affidavit  to  the  articles 
of  association  that  that  sum  had  been  paid,  when  in  fact  they  did 
not  pay  their  subscriptions,  but  notwithstanding  obtained  30,000 
shares  of  the  stock.  14.  That  the  decedent  and  Riddle  can  retain 
nothing  but  what  they  actually  paid  for  the  land.  15.  That  Baird 
and  the  Boyds  have  settled  with  the  company  and  made  restitution. 
16.  That  the  decedent  died  in  June,  18^4,  and  the  administration 
of  his  estate  has  been  granted  to  P .  McElhenny  and  Black,  and 
that  the  defendants  refuse  to  make  restitution. 

(The  prayer  was  that  the  defendants  may  account  for  and  restore 
the  moneys  so  improperly  received  by  them,  with  interest,  and  pay 
the  amount  due  on  their  subscriptions,  with  interest,  and  for  further 
relief. ) 

h.  Bill  against  Mortgagee  in  Possession  for  Redemption  and  an  Account 
of  Rents  and  Profits. 

Form  No.  492. 

(Statutory  Form  in  Supp.  Pub.  Stat.  Mass.  127.) 

In  the Court,  ss. 

Between 
John  Doe,  of  Boston,  in  the  county  of  Suffolk,  plaintiff, 

and  ^ 

Richard  Roe,  of  Boston,  in  the  county  of  Suffolk,  defendant. 

Bill  of  Complaint. 
First.   By  deed  of  mortgage  dated  \h&  first  of  May,  \%12,  and  re- 
corded with ,  vol. ,  p. ,  the  plaintiff  conveyed  to  the 

defendant,  in  fee  simple,  a  certain  piece  of  land,  situate,  etc.  {^de- 
scription), subject  to  redemption  upon  the  plaintiff,  his  heirs,  exec- 
utors, administrators,  or  assigns,  paying  to  the  defendant,  his  heirs, 
executors,  administrators,  or  assigns,  the  sum  of  three  thousand  dol- 
lars, in  three  years  from  the  date  of  said  deed,  with  interest  thereon, 
at  the  rate  of  six  per  cent,  by  the  year,  payable  half  yearly. 
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Second.  Default  was  made  in  payment  of  the  said  principal  sum, 
but  the  said  interest  was  duly  paid  up  to  thejirst  of  May,  i875. 

Third.  On  or  about  the  fifteenth  of  jfutte,  i875,  the  defendant 
took  possession  of  the  premises  comprised  in  the  said  mortgage,  and 
has  ever  since  continued  in  possession  in  receipt  of  the  rents  and 
profits  of  the  said  premises. 

Fourth.  On  or  about  the  nineteenth  of  October,  iS81,  the  plaintiff 
requested  the  defendant  to  render  an  account  of  the  amount  due  on 
the  said  mortgage,  but  the  defendant  refused  to  do  so. 

Fifth.  The  plaintiff  offers  to  pay  to  the  defendant  what  should  be 
found  due  on  the  mortgage. 

The  plaintiff  prays: 

1 .  That  an  account  may  be  taken  of  what  is  due  to  the  defendant 
for  principal  and  interest  on  said  mortgage. 

2.  That  an  account  may  be  taken  of  the  rents  and  profits  of  the 
said  premises,  which  have  been  received  by  the  defendant,  or  by  any 
other  person,  by  his  order  or  for  his  use,  or  which  might,  but  for 
his  wilful  default,  have  been  so  received,  and  that  what  shall  appear 
to  be  due  to  the  plaintiff  in  taking  an  account  of  rents  and  profits 
be  deducted  from  what  shall  appear  to  be  due  the  defendant  for 
principal  and  interest. 

3.  That  it  may  be  decreed  that  upon  the  plaintiff  paying  to  the 
defendant  the  sum  (if  any),  which  shall  so  be  found  due  upon  the 
mortgage,  the  plaintiff  shall  have  possession  of  the  premises  com- 
prised in  the  said  mortgage,  to  hold  the  same  discharged  of  the  said 
mortgage.  1  Jeremiah  Mason, 

Solicitor  for  the  Plaintiff. 

i.  Answer  to  Bill  for  Accounting  and  Cancellation  of  Mortgage. 
Form  No.  49  3. 

(Statutory  Form  in  Supp.  Pub.  Stat.  Mass.  127.) 

In  the Court,  ss. 

John  Doe     ) 
against         >  Answer. 
Richard  Roe.  ) 

1.  This  defendant  admits  the  allegations  contained  in  the  first, 
third,  and  fourth  paragraphs  of  the  plaintiff's  bill. 

2.  This  defendant  admits  that  the  interest  upon  the  said  mortgage 
was  duly  paid  up  to  the  1st  of  November,  i875,  but  he  denies  4;hat 
it  was  paid  up  to  any  later  time. 

3.  Default  was  made  in  payment  of  the  principal  sum  secured  by 
the  said  mortgage  and  the  interest  thereon ;  and  on  the  15th  of  June, 
1875,  after  the  said  default,  this  defendant  made  an  open,  peace- 
able, and  unopposed  entry  on  and  took  possession  of  the  premises 
comprised  in  the  said  mortgage,  for  the  purpose  of  foreclosing  the 

1.  For  the  substance  of  a  bill  against  its,  see  Robinson  v.  Jones,  65  Miss. 
the   tenant   in   possession   to    remove     520. 

a  cloud  from  the  plaintiflF's  title,  and         Compare  Livingston  v.  Story,  9  Pet, 
for  an  accounting  of  rents  and  prof-     (U.S.)  632. 
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right  of  redemption  thereof;  and  a  certificate  of  two  competent 
witnesses  to  prove  the  said  entry  was  duly  made  and  sworn  and  re- 
corded in  the  Registry  of  Deeds  for  the  said  county  of ,  within 

thirty  days  from  the  said  entry. 

The  possession  so  obtained  by  this  defendant  was  continued  peace- 
ably for  more  than  three  years  before  the  commencement  of  this 
suit.  Benj.  F.  Butler^ 

Solicitor  for  the  Defendant. 

j.  Bill  for  an  Accounting  on  a  General  Average  Loss. 

Form  No.  4  9  4- 

(Precedent  in  Sturgess  v.  Gary,  2  Curt.  (U.  S.)  6o.) 

{^Address  and  caption  J) 

Your  orators  allege  that  on  the  tenth  day  of  February^  A.  D. 
eighteen  hundred  and  Jifty-three,  the  said  Sturgess^  Clearman, 
George  Bulktey,  and  Walter  Bulkley  were  owners  of  a  certain  ves- 
sel, a  bark  called  the  "  Vernon^''''  and  that  the  said  several  corporations 
were  insurers  thereon,  to  the  full  amount  of  her  value,  against  the 
perils  of  the  seas,  and  other  perils,  in  the  policies  of  insurance  men- 
tioned; that  on  the  tenth  day  of  February  said  vessel  was  laden 
with  a  cargo  of  cotton  and  merchandise,  owned  by,  and  consigned 
to,  the  said  several  defendants,  as  appears  by  the  bills  of  lading  here 
in  court  produced  and  made  a  part  of  this  bill ;  that  on  said  tenth 
day  of  February  said  vessel  set  sail  and  departed  from  Appalachi- 
cola,  in  the  state  of  Florida,  bound  for  Boston  aforesaid ;  that  on 
the  night  of  thejirst  day  of  March  then  next  ensuing  said  vessel 
was  in  Massachusetts  Bay,  in  a  heavy  gale,  and  was  driven  with 
great  force  and  violence  on  to  a  rock,  and  after  striking  for  some 
time,  beat  over  into  deep  water;  that  then  both  anchors  were  let 
go  with  about  thirty  fathoms  of  chain,  when  breakers  were  discov- 
ered under  the  stern;  that  said  vessel  rode  at  her  anchors  until  day- 
light, dragging  a  little  every  time  she  struck ;  at  daylight  it  was 
discovered  that  said  vessel  was  inside  some  of  the  Cohasset  rocks, 
so  called;  at  about  nine  o'clock  A.  M.  said  vessel  commenced  to 
drag  and  strike  very  heavily,  when  more  chain  was  paid  out,  to  pre- 
vent her  stern  from  striking  on  a  rock ;  that  said  vessel  was 
thrown  with  great  force  and  violence  on  the  rocks,  beat  over,  and 
was  exposed  to  the  full  fury  of  the  sea,  which  struck  heavily  on  her 
broadside;  that  said  vessel  was  then,  and  the  cargo  on  board  of 
her  was  also,  in  imminent  danger  of  being  totally  lost  and  destroyed 
by  the  action  of  the  wind  and  sea,  and  that  the  master  thereof, 
after  consulting  with  his  officers,  deemed  it  expedient  for  the  safety 
of  said  vessel  and  cargo,  and  the  lives  of  those  on  board,  to  slip  the 
cables  and  run  her  ashore  ;  that,  accordingly,  the  cables  were  slipped, 
and  the  vessel  run  ashore  onto  the  beach. 

Your  orators  further  allege  that  afterwards  the  cargo  on  board 
said  vessel  was  safely  landed  and  delivered  to  the  said  defendants 
respectively  ;  and  that  the  said  vessel  was  afterwards  got  off,  and  the 
damage  occasioned  by  her  being  so  voluntarily  stranded,  repaired. 
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Your  orators  further  allege  that  said  vessel,  her  freight  and  cargo, 
were  in  imminent  danger,  and  would  in  all  probability  have  been 
totally  lost  if  the  cables  had  not  been  slipped  and  said  vessel  run 
ashore  as  aforesaid ;  and  that,  by  the  said  voluntary  stranding,  the 
same  were  saved  and  preserved  to  the  respective  owners  thereof. 

Your  orators  further  allege  that,  by  the  said  voluntary  stranding, 
great  damage  was  done  to  the  vessel,  and  heavy  expenses  incurred 
in  consequence  thereof,  and  in  getting  her  off,  and  repairing  said 
damages,  and  that  the  owners  of  said  vessel  are  entitled  to  demand 
and  receive  of  the  owners  of  her  cargo  their  respective  proportions 
of  the  damage,  loss,  and  expenses  so  incurred;  the  same  being  a 
sacrifice  made  and  incurred  by  the  owners  of  said  vessel  for  the 
common  benefit  of  the  vessel,  cargo,  and  freight,  and  all  interested 
therein. 

Your  orators  further  show^  that  in  consequence  of  the  damages 
suffered  by  said  vessel,  as  aforesaid,  the  owners  thereof  abandoned 
the  same  to  said  corporations,  the  insurers  therein,  and  the  said  cor- 
porations accepted  said  abandonment,  and  paid  the  sums  by 
them  respectively  insured,  and  thereby  became  assignees  of,  and 
subrogated  to,  all  the  rights  of  the  owners  of  said  vessel,  to  demand 
and  receive  a  contribution  from  the  owners  of  the  said  cargo,  for 
the  damages,  losses,  and  expenses  so  incurred  for  the  general 
benefit. 

Your  orators  further  show  that  on  the  thirtieth  day  of  July  last 
past,  they  caused  to  be  prepared  a  general  average  adjustment, 
showing  the  amount  of  losses,  damages,  and  expenses  incurred  by 
reason  of  the  said  voluntary  stranding,  and  of  the  apportionment 
thereof  upon  the  said  vessel,  her  cargo  and  freight,  and  the  several 
owners  thereof;  and  that  by  said  adjustment  it  appeared  that  the 
said  Thomas  G.  Cary  ought  to  pay  the  sum  of  three  thousand  and' 
seventy-two  dollars  and  seventy-six  cents ;  the  said  Pliny  Cutler^ 
the  sum  of  one  thousand  three  hundred  and  sixty-eight  dollars  and 
sixty-nine  cents  ;  the  said  Goddard  and  Pritchard^  the  sum  of  six 
hundred  and  seventy  dollars  and  jifty-four  cents;  the  said  Charles 
H.  Mills  &  Company.^  the  sum  of  tivo  thousand  seven  hundred  and 
sixty-eight  dollars  and  one  cent ;  the  said  O.  Eldredge  &  Com- 
pany., the  sum  of  eight  hundred  and  thirteen  dollars  and  thirty- 
eight  cents;  the  said  George  Ho^e.,  the  sum  of  two  thousand 
three  hundred  and  fifty -four  dollars  and  twelve  cents;  and  that 
the  said  William  Amory  is  entitled  to  receive  the  sum  of  ninety-one 
dollars  and  ninety-nine  cents,  as  will  appear  by  reference  to  said 
adjustment,  here  in  court  to  be  produced,  and  said  several  defend- 
ants were  then  respectively  requested  to  pay  the  sums  from  them 
due  as  aforesaid,  i 

{Prayer  for  relief  atid  for  process,  and  signature  of  solicitor.) 

1.  Another  precedent  may  be  found  of  the  vessel  were  seeking  to  enforce 
in  the  case  of  Merithew  r.  Sampson,  4  an  accounting  for  contribution,  instead 
Allen  (Mass.)  192;  the  only  distinc-  of  the  insurers  of  the  vessel  as  in  the 
tion   being,  in  that  case    the   owners     above  precedent. 
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k.  Bill  fop  an  Accounting  between  Persons  Jointly  Engaged  in  Buying 

Timber  and  Marketing  Lumber. 

Form  No.  495. 

(Precedent  in  Stocker  v.  Hutter,  134  Pa.  St.  20.) 

[Address,  caption  and  cof?imencement .) 

First.  On  or  about  the  Jirst  day  of  September,  i879,  with  the 
defendant,  I  engaged  in  the  business  of  buying  wood  lots,  and  cut- 
ting and  marketing  the  timber  and  wood  thereon,  and  continued  sa 
doing  at  intervals  until  onor  about  the ^r^/  day  of  January,  i885. 

Second.  The  first  wood  lot,  known  as  the  yohn  y.  Unangst  tract, 
was  purchased  and  operated  under  the  following  conditions  and 
agreements : 

Defendant  advanced  the  money  to  pay  for  the  tract  and  the 
expenses  of  marketing  the  lumber  and  wood  thereon,  and  I  was  to 
cut  and  market  the  same  and  pay  the  proceeds  to  him  as  they  were 
received,  and  after  taking  thereout  and  from  the  proceeds  of  the  sale 
of  the  tract  the  moneys  so  advanced,  with  legal  interest,  he  was  to 
account  to  me  for  the  balance,  and  pay  me  the  same  when  called 
upon. 

Third.  The  second  wood  lot,  known  as  the  Bangor  tract,  was- 
purchased  on  like  conditions  and  agreements,  with  the  exception 
that  defendant  agreed  to  advance  the  sum  required  for  its  purchase 
and  cutting  and  marketing  the  timber  thereon,  without  interest, 
if  I  would  assume  a  certain  note  of  Slater  &  Hudnit,  for  %880,  and 
agree  that  he  should  pay  said  note  out  of  the  proceeds  of  sales 
of  said  lumber  and  wood  on  said  tract,  and  apply  the  balance  of 
said  proceeds  of  sale  to  payment  of  balance  of  the  mortgage,  amount- 
ing to  %1,260,  and  to  payment  of  a  mortgage  of  %3,000,  with  inter- 
est, which  I  agreed  to  do. 

Fourth.  The  third  wood  lot,  known  as  the  Point  Phillips  tract, 
was  purchased  upon  the  agreement  that  defendant  was  to  advance 
the  purchase  money  and  the  expenses  of  cutting  and  marketing  the 
lumber  and  wood  thereon,  and  I  was  to  cut  and  market  the  same 
and  pay  over  to  him  the  net  proceeds  of  sales  as  received,  and  after 
he  had  been  repaid  the  moneys  so  advanced,  the  balance  of  the  pro- 
ceeds, with  the  amount  of  the  sale  of  said  tract,  was  to  be  divided 
equally  between  defendant  and  myself. 

Fifth.  Upon  the  above  conditions  of  agreement  the  said  tracts 
were  purchased,  and  the  lumber  and  wood  thereon  cut  and  mar- 
keted, and  the  proceeds  of  sales,  less  the  expense  of  marketing,  duly 
paid  by  me  from  time  to  time  to  defendant,  who,  as  I  am  not  skilled 
in  keeping  accounts,  was  to  duly  keep  proper  accounts  of  the  same 
and  pay  me  such  balances  as  might  be  due  to  me  when  called  upon 
as  he  had  agreed  and  promised  to  do. 

Sixth.  Notwithstanding  that  the  sums  so  paid  over  by  me  and 
received  by  defendant  from  the  profits  and  proceeds  of  said  business 
and  sales  of  said  land  were  largely  in  excess  of  the  moneys  advanced 
by  defendant,  and  that  the  obligations  assumed  by  me  and  to 
be  paid  out  of  such  proceeds  due  me  were  paid  by  me  with  other 
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moneys,  defendant  has  never  finally  and  fully  accounted  for  the  same, 
although  he  has  repeatedly  promised  so  to  do,  and  I  have  repeatedly 
called  upon  him  so  to  do.  And  he  has  not  paid  over  to  me,  or  to 
any  one  for  me,  the  balance  due  me,  amounting,  to  the  best  of  my 
information  and  belief,  to  the  sum  of  ^2,260,  although  often  asked 
so  to  do,  and  still  refuses  to  account  for  and  pay  over  the  same. 
Wherefore  I  pray  equitable  relief:  i.  That  defendant  be  decreed 
to  account  for  and  pay  to  me  the  amount  of  such  balance  of  moneys 
in  his  hands  due  me,  with  interest.  2.  For  such  other  equitable 
relief  as  I  may  be  entitled  to.  {^Signature  of  Solicitor  J) 

1.  Bill  to  Compel  an  Accounting  by  the  State  Superintendent  of  Public 

Instruction. 

Form  No.  496. 

(Precedent  in  The  Governor  v.  McEwen,  5  Humph.  (Tenn.)  244.) 

{^Address  and  caption.^ 

Humbly  complaining,  show  to  your  honor,  your  orators,  James 
K.  Polk,  governor  of  the  state  of  Tennessee  and  successor  in  office 
to  Newton  Cannon,  late  governor  of  said  state,  and  the  board  of 
commissioners  of  common  schools  for  the  state  of  Tennessee,  who 
sue  in  behalf  and  for  the  use  of  common  schools  and  academies  for 
the  state  of  Tennessee,  and  for  all  other  persons  and  corporations 
interested  in  the  subject  of  the  suit,  who  may  come  in  and  contrib- 
ute to  the  costs,  etc.,  that  some  time  about  the  2j^tk  of  February, 
i836,  one  Robert  H.  McEwen,  a  citizen  of  Davidson  county,  was, 
by  joint  vote  of  both  houses  of  the  general  assembly  of  the  state  of 
Tennessee,  elected  superintendent  of  public  instruction  for  said 
state  and  ex  officio  president  of  the  board  of  commissioners  of  com- 
mon schools,  for  the  term  of  two  years,  and  until  a  successor  should 
be  elected  to  said  ofiice  and  qualified. 

Your  orators  would  represent  that  said  McEwen,  on  the  2Jfth  of 
February,  i836,  entered  into  bond  with  Oliver  B.  Hays,  John 
Scott,  Robert  C.  K.  Martin,  and  yohn  Trimble,  of  Davidson 
county,  and  William  Edmiston  and  Samuel  E.  Gilleland,  of  Lin- 
coln county,  his  sureties,  payable  to  Newton  Cannon,  then  governor 
of  said  state  and  his  successors  in  office,  with  a  penalty  of  one  hun- 
dred thojisand  dollars,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office. 

After  the  execution  of  said  bond,  which  was  received  and  ap- 
proved of  by  the  governor,  the  said  McEwen  qualified  and  entered 
upon  the  discharge  of  the  duties  of  his  ofiice.  At  the  time  said 
superintendent  entered  upon  the  duties  of  his  office,  there  was  a 
very  large  amount  of  money  belonging  to  and  accruing  to  the  com- 
mon school  fund  by  the  constitution  and  laws  of  the  state;  viz., 
from  the  dividends  and  bonds  and  bonuses  of  the  Planters''  and 
Union  Banks,  the  Life  and  Trust  Insurance  Company,  Marine 
and  Fire  Insurance  Company;  from  Mason  Lee's  estate,  debts  due 
the  old  Bank  of  Tennessee,  at  Nashville  and  at  Knoxville;  from  Joel 
ParrisK s  sureties ;  from  the  county  common  school  commissioners 
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and  county  bank  agents,  bonds,  notes,  stocks,  and  other  efiFects  in 
the  hands  of  county  school  commissioners  and  agents  appointed  to 
close  the  concerns  of  the  bank  of  the  state,  moneys  due  for  taxes  on 
tippling  houses,  and  from  many  other  sources  and  persons,  as  well 
as  a  large  amount  of  other  stocks,  debts,  and  effects,  all  of  which 
it  was  made  the  duty  of  the  superintendent  to  receive  and  collect 
without  delay. 

By  the  nth  section  of  the  Act  of  1835,  c.  23,  it  is  made  the  duty 
of  the  superintendent,  as  fast  as  any  of  the  school  funds  should 
be  received  by  him,  to  invest  the  same  by  subscribing  for  stock 
of  the  Planters^  Bank  of  Tennessee^  in  the  name  of  the  board  of 
common  school  commissioners,  and  in  like  manner  to  reinvest  the 
profits  as  they  arise  on  the  capital  stock,  or  to  deposit  the  same  upon 
the  best  terms  and  for  the  highest  rate  of  interest  he  could  obtain. 

Your  orators  would  represent  that,  shortly  after  said  superin- 
tendent entered  upon  his  trust,  he  received  very  large  sums  of  money 
from  the  various  sources  above  stated  and  others  ;  but,  in  violation  of 
his  trust  and  duty,  failed  either  to  vest  the  same  as  he  received  it  in 
Planters^  Bank  stock,  or  to  deposit  it  at  the  highest  rate  of  interest 
which  he  could  have  obtained.  But  on  the  contrary  thereof,  though 
he  made  some  investment  in  stock,  as  they  have  been  informed,  and 
believe,  he  constantly  kept  large  balances  in  his  hands,  after  paying 
the  expenses  incident  to  his  office. 

The  sum  retained  by  the  superintendent  was  never  attempted  to 
be  deposited  by  the  superintendent  at  the  highest  rate  of  interest  he 
could  obtain  from  the  bank,  or  at  any  rate  of  interest,  as  they  are 
informed ;  but  the  same  was  kept  in  his  own  hands,  used  in  trade, 
loaned  out,  at  usurious  interest  at  times,  and  at  other  times  at  legal 
interest,  to  his  friends,  acquaintances,  and  connections. 

Your  orators  would  represent  that  these  balances  retained  in  the 
hands  of  the  superintendent  began  gradually  to  increase  some  few 
months  after  the  date  of  his  bond,  and  continued  to  increase  gradu- 
ally or  nearly  so  until  the  expiration  of  two  years  from  his  qualifi- 
cation, when  the  balance  withheld  from  investment  and  deposit,  as 
before  stated,  amounted  to  one  hundred  and  forty  ox  jifty  thousand 
dollars  or  more,  as  they  are  informed  and  believe. 

By  this  unjustifiable  breach  of  trust  on  the  part  of  the  superin- 
tendent, the  common  school  fund  has  sustained  much  loss. 

In  the  first  place,  had  the  superintendent  invested  the  funds  in 
his  hands,  as  he  received  them,  in  Planters^  Bank  stock,  and  then 
reinvested  the  dividends  in  that  stock,  the  fund  would  have  made 
compound  interest. 

Or  if  he  had  deposited  the  money  in  bank  at  the  highest  rate  of 
interest,  they  are  informed  and  believe  he  could  have  obtained  six 
per  cent.,  payable  semi-annually,  and  by  depositing  this  interest  on 
the  same  terms  he  could  have  made  for  the  fund  compound  interest 
or  more,  and  thus  handsomely  increased  the  fund. 

The  superintendent  had  his  residence  and  the  funds  in  Nashville 
where  the  bank  was  located  and  doing  business,  and  no  obstacle 
existed  to  immediate  investment  or  deposit  so  as  to  make  the  funds 
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produce  interest  immediately  after  it  came  to  his  hands  from  time 
to  time. 

Your  orators  have  been  informed,  and  believe,  that  the  %2\^  Robert 
H.  McEwen,  from  time  to  time,  v^ithin  the  period  of  the  first  two 
years  of  his  acting  as  superintendent,  loaned  out  to  divers  persons 
a  large  portion  of  said  funds  in  his  hands  to  different  persons  or 
friends,  and  took  from  them  their  bonds,  notes,  bills  of  exchange, 
or  other  securities,  with  indorsers  or  securities  for  the  same.  But 
the  amount  loaned,  the  times  when  loaned,  to  whom  loaned,  the 
securities  or  evidences  thereof  taken,  when  due  or  payable,  they  are 
not  informed,  as  the  same  are  in  the  hands  and  possession  of  said 
McEiven. 

By  thus  loaning  out  the  school  funds,  the  said  McEwen  has  en- 
dangered their  ultimate  collection,  and  has  placed  the  same  beyond 
the  control  of  the  present  superintendent  and  the  board  of  com- 
missioners of  common  schools,  whose  duty  it  is  by  law  to  apportion 
them  among  the  different  counties  of  the  state  and  have  them  col- 
lected and  paid  into  the  State  Bank,  to  be  paid  out  upon  the  war- 
rant of  the  comptroller,  that  the  benevolent  objects  of  the  state  may 
be  carried  into  effect. 

This  conduct  of  the  superintendent,  R.  H.  McEwen,  has  further 
lessened  the  security  of  said  fund  by  abstracting  so  large  a  sum  from 
it  beyond  the  penalty  of  his  bond,  and  thereby  defeating  your  ora- 
tors' redress  in  a  court  of  law  against  his  securities  for  the  excess, 
and  thereby  placing  and  resting  the  same  upon  his  own  responsi- 
bility, or  compelling  your  orators  to  come  into  your  honorable  court 
and  have  said  securities  placed  under  the  control  of  your  honor,  and 
placed  in  the  hands  of  a  receiver,  that  they  may  be  collected  with- 
out delay,  and  with  as  little  loss  as  possible,  and  paid  into  the  bank 
of  the  state  for  the  use  of  common  schools. 

Your  orators  have  been  informed,  and  believe,  that  the  defendant, 
R.  H.  McEwen,  has,  during  the  term  of  his  continuance  in  office, 
as  well  in  the  first  two  as  in  the  second  term  of  two  years,  loaned 
out  other  portions  of  said  school  fund,  to  the  same  and  other  persons, 
and  has  received  for  the  same  more  than  six  per  cent,  per  annum 
for  the  times  said  moneys  were  loaned.  The  amount  of  said  interest 
so  received,  or  times  when,  or  the  persons  from  whom  received, 
they  are  not  informed  of,  and  have  no  means  of  knowing,  except  by 
the  discovery  of  the  defendant. 

They  are  informed,  and  believe,  the  said  McEwen  did  not  keep 
any  regular  account  of  said  loans  and  receipts  of  interest,  or  if  he 
did  he  has  wholly  failed  and  refused  to  furnish  the  same  to  the 
present  superintendent,  the  board  of  commissioners  for  common 
schools,  or  joint  select  committee  of  the  senate  and  house  of  rep- 
resentatives of  the  state,  who  were  appointed  to  investigate  his 
accounts  with  him,  and  who  called  upon  him  for  said  account,  as 
they  are  informed  and  believe. 

Your  orators  are  also  informed,  and  believe,  that  the  said  R.  H. 
McEwen,  in  continuing  the  loans  upon  the  notes,  bills,  drafts,  and 
securities  before  mentioned,  and  in  renewing  the  same  from  time 
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to  time,  has  received  by  way  of  interest  or  discount  more  than  six 
percent,  per  annum  on  many  of  said  loans;  but  the  amount  thereof, 
or  on  which  or  when,  they  have  no  means  of  knowing  but  by  the 
discovery  of  said  AIcEwen. 

They  are  also  informed  that  in  certain  instances,  but  in  how 
many  they  are  not  informed,  the  said  McJEiven  has  loaned  out  said 
funds  to  his  friends  without  requiring  them  to  account  for  or  pay 
any  interest,  when  said  funds  could  have,  at  any  time,  been 
placed  on.  interest,  if  said  McEwen  had  properly  discharged  his 
trust. 

Your  orators  have  no  means  of  ascertaining  the  amount  or  dates 
of  these  latter  loans,  or  the  times  they  were  kept  up,  but  by  the 
discovery  of  said  McEiven. 

Your  orators  have  likewise  been  informed  that  the  said  McEwen 
has  from  time  to  time  used  said  funds,  or  a  part  thereof,  in  trade 
or  speculations,  either  in  his  own  name  or  in  the  name  of  AfcEwen, 
Whiteman  &  Co.,  yohn  Scott,  William  B.  Robinson  &  Co.,  or  in 
some  other  name  or  names;  but  what  amount  was  so  used  or 
invested  they  are  not  informed,  and  have  no  means  of  knowing 
but  by  the  discovery  of  said  McEiven;  nor  do  they  know  what  time 
said  moneys  were  used  in  trade  or  speculations;  nor  the  form  in 
which  they  were  so  invested,  whether  in  the  shape  of  loans  or 
otherwise;  all  which  they  require  the  defendant  to  make  a  full 
disclosure  of,  with  an  exact  and  full  account,  containing  persons, 
dates,  and  amounts,  with  the  character  of  the  business  and  descrip- 
tion and  locality  of  any  property,  real  or  personal,  purchased  with 
any  portion  of  said  funds,  in  this  state  or  elsewhere. 

Your  orators  would  further  represent  that  in  the  month  of  Feb- 
ruary, i8S8,  the  said  Robert  H.  McEiven  was  again  elected  super- 
intendent of  public  instruction  for  the  next  ensuing  two  years, 
ending  the  19th  of  February ,  184O,  and  on  the  19th  of  February, 
iS38,  qualified  and  entered  into  bond  and  security  in  the  penalty  of 
one  hundred  thousand  dollars,  payable  to  Neivton  Cannon,  then 
governor  of  the  state  of  Tennessee,  and  his  successors  in  office,  with 
the  said  Oliver  B.  Hays,  "John  Scott,  Samuel  E.  Gilleland,  and 
yohn  Trimble,  and  John  Lanier,  of  Lincoln  county,  and  E.  Mc- 
Eiven and  Samuel  Roseborough,  of  said  county,  his  securities,  con- 
ditioned for  the  faithful  performance  of  the  duties  of  his  office  for 
said  term  of  two  years,  which  said  bond  is  here  exhibited  by  a  copy 
thereof  filed,  marked  "-5,"  and  prayed  to  be  taken  as  a  part  of  this 
bill,  which  said  bond  was  also  received  and  approved  of  by  the 
then  governor. 

The  said  McEiven  then  entered  upon  the  duties  of  the  second 
official  term;  and  although  it  was  his  duty  to  have  immediately 
proceeded  and  collected  all  the  moneys  he  had  before  that  time 
loaned  out,  and  called  in  all  of  said  moneys  he  had  vested  in  trade 
or  property,  and  vested  the  same  in  Planters^  Bank  stock,  or  depos- 
ited them  in  bank  at  the  best  interest  he  could  obtain,  he  wholly 
failed  and  refused  so  to  do,  but  continued  to  indulge  said  debtors, 
and  to  keep  said  moneys  in  trade  or  on  loan;  and   during  the  said 
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last  term  likewise  loaned  out  other  moneys,  and  appropriated  them 
to  his  own  use,  in  violation  of  his  duty  as  superintendent. 

For  these  last  loans,  as  well  as  the  former,  they  are  informed  the 
said  Robert  H.  McEiven  received  more  than  legal  interest  in  many 
cases,  and  in  others  he  may  have  loaned  to  his  friends  without 
interest;  but  to  what  amount  he  loaned,  to  whom  and  for  what 
times,  and  what  amounts  of  interest  he  received,  or  the  rate  of  in- 
terest per  annum,  they  are  not  informed,  and  can  only  rely  on  the 
discovery  of  said  defendant;  but  they  have  been  informed,  and  be- 
lieve, that  in  many  instances  he  received  as  much  as,  or  more  than, 
nine  per  cent,  per  annum. 

Your  orators  are  informed,  and  believe,  that  the  said  R.  H.  Mc- 
^wen  continued  pretty  much  the  same  course  of  dealing  with  the 
moneys  in  his  hands  during  the  last  two  years  that  he  did  in  the 
first  two,  though  they  believe  the  amount  by  him  paid  out  in  his 
current  expenses,  and  by  him  paid  into  bank  as  required  by  law, 
was  greater,  compared  with  the  moneys  on  hand,  than  in  the  two 
previous  years,  though  of  this  they  have  no  certain  means  of  infor- 
mation, as  the  said  McE-wen  did  not  keep  any  regular  account  of  all 
his  receipts  and  disbursements,  which  were  many  and  varied,  form- 
ing a  long  and  complicated  account  as  well  for  as  against  himself. 

Nor  are  your  orators  enabled,  from  the  reasons  aforesaid,  to  know 
or  state  what  remains  in  the  hands  of  said  McEiven,  nor  the  amount 
of  his  receipts  above,  which  difficulty  was  in  part  produced  by  the 
failure  to  give  duplicate  receipts  for  all  moneys  by  him  received, 
that  a  duplicate  thereof  might,  by  the  agent,  school  commissioner, 
bank,  or  other  person  making  the  payment,  be  transmitted  and  filed 
with  the  comptroller  of  the  treasury. 

But  from  the  best  lights  your  orators  have  been  able  to  obtain, 
the  said  McEvjen  received,  as  superintendent,  for  the  first  two 
years  of  his  term,  between  three  and  Jive  hundred  thousand  dollars. 

Of  this  sum  he  invested  in  Planters'  Bank  stock,  at  various  times 
and  in  various  amounts,  about  two  hundred  and  thirty-one  thousand 
seven  hundred  dollars,  for  all  which  he  has,  as  he  alleges,  the 
certificates  of  stock,  but  which  he  has  failed  to  hand  over  to  the 
present  superintendent,  R.  P .  Currin,  but  retains  them  in  his  pos- 
session, with  his  books  and  accounts,  which  he  refuses  to  surrender 
up  to  him,  although  he  has  been  applied  to  for  that  purpose,  as  they 
are  informed  and  believe. 

The  said  R.  H.  McEiven  has  also  made  various  payments  to 
county  agents  for  their  salaries,  and  other  expenses  attending  the 
collection  of  the  funds  and  his  duties  as  superintendent,  from  jive 
to  ten  thousand  dollars,  but  the  amount  thereof  is  not  known  to 
your  orators. 

During  the  second  term  of  two  years,  the  said  J\fcEiven,  as  they 
are  informed,  and  believe,  received  and  collected  from  sources  other 
than  the  proceeds  of  the  sales  of  the  Ocoee  lands,  between  one  hun- 
dred 0.1x6.  two  hundred  and  fifty  thousand  dollars,  not  taking  into 
account  about ^^/y  thousand  dollars  of  bank  stock  received  from  the 
county  commissioners  of  common  schools  during  the  four  years. 
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They  are  also  informed,  and  believe,  the  said  McRwen  received 
from  the  sales  of  the  Ocoee  lands  about  three  hundred  and  sixty  or 
seventy  thousand  dollars,  or  more,  at  various  times  and  in  various 
amounts,  and  during  said  term  he  paid  in  at  different  times  to  the 
Bank  of  Tennessee,  as  capital  stock,  about  four  hundred  and  sev- 
enty-two thousand  Jive  hundred  and  fifteen  dollars,  and  as  sink- 
ing fund  about  thirty-five  thousand  two  hundred  and  tive7ity-nine 
dollars,  for  which  he  holds  the  evidences. 

Said  R.  H.  McEvoen  has  also,  during  said  tw^o  years,  paid  out 
various  small  sums  of  money  to  county  agents  and  others,  as  neces- 
sary expenses  attending  his  duties  as  superintendent,  the  amount  of 
which  they  are  not  informed. 

The  above  statement  of  receipts  and  disbursements  is  not  made 
upon  the  knowledge  of  your  orators,  and  may  be  inaccurate  in 
many  particulars,  and  they  reserve  to  themselves  the  right  to  correct 
the  same  whenever  they  shall  find  any  errors. 

Your  orators  would  further  represent  to  your  honor,  that  as  they 
have  been  informed,  and  believe,  and  so  charge  the  fact  to  be,  the 
said  McEvoen  has  been  guilty  of  great  neglect  during  the  whole 
time  of  his  service  as  superintendent,  in  failing  to  collect  large  sums 
of  money  due  the  school  fund  by  good  and  solvent  men,  which  could 
have  been  collected  by  reasonable  diligence.  Among  others,  the 
debts  due  the  old  State  Bank  at  Nashville,  and  from  Joel  Parrish'' s 
securities,  and  he  ought  in  equity  to  be  charged  with  all  the  funds 
due  which  he  has  so  failed  to  collect,  and  which  he  could  have  col- 
lected by  reasonable  diligence. 

They  are  also  informed  that  he  has  collected  several  thousand 
dollars  of  the  academy  fund,  which  he  has  failed  to  account  for  and 
pay  over  according  to  law. 

Your  orators  would  further  represent,  that  as  they  are  informed, 
and  believe,  the  said  McEwen  has  in  his  possession  and  control 
all  the  books  and  original  papers  pertaining  to  his  office,  without 
which  the  present  superintendent  is  much  embarrassed  in  the  dis- 
charge of  the  duties  of  his  office,  and  the  withholding  of  which  is 
very  injurious  to  the  school  fund  and  its  officers;  and  %Q\di  McEwen, 
though  applied  to  for  that  purpose,  refuses  to  deliver  them  to  the 
present  superintendent. 

Your  orators  are  advised,  that  from  the  uncertainty  of  the  amount 
that  may  turn  out  to  be  due  from  R.  H.  McEwen,  over  and  above 
the  sum  by  him  admitted  to  be  due  from  him  in  his  report  to  the 
last  general  assembly  of  the  state,  when  he  stated  it  at  %107 ,101.08, 
they  deem  they  have  a  just  right  in  equity  to  have  the  notes  and 
claims  due  the  fund,  in  the  hands  of  said  McEwen,  brought  into 
court  and  placed  in  the  hands  of  a  receiver,  collected  and  paid  over 
to  your  orators  or  in  bank,  and  hold  AfcEwen  and  his  securities 
responsible  for  all  such  sums  as  cannot  be  collected  by  the  receivers, 
and  for  all  balances  vmaccounted  for. 

Your  orators  are  advised  they  have  a  right  to  consider  said  claims 
as  belonging  to  the  school  fund,  though  improperly  placed  in  that 
situation  by  R.  H.  McEwcn,  not  as  a  satisfaction  or  discharge  of 
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the  securities  from  any  part  of  their  liability  on  their  bonds,  but  as 
school  moneys  thus  vested,  and  they  have  a  clear  right  to  hold  said 
McEvjen  and  his  securities  responsible  for  all  eventual  losses,  as 
well  in  the  collection  of  said  funds  as  in  his  other  breaches  of  trust. 

And  may  it  please  your  honor,  on  a  final  hearing  hereof,  to  decree 
that  an  account  be  taken  of  all  said  trust  moneys  by  said  Robert  H. 
McEiven,  received  as  superintendent  aforesaid,  during  his  continu- 
ance in  office. 

And  in  taking  said  account,  he  and  his  said  securities  be  charged 
with  all  sums  of  money  by  him  received,  and  all  moneys  which  he 
could  have  recovered  by  reasonable  diligence,  and  which  he  has 
failed  to  invest  and  pay  over  according  to  law,  with  compound  in- 
terest, with  annual  or  semi-annual  rests,  as  to  your  honor  shall  seem 
equitable. 

That  your  honor  will  decree  that  said  defendants  shall  pay  the 
balances  found  in  the  hands  of  said  Robert  H.  McE-wen  into  the 
bank  of  the  state  for  the  use  of  common  schools  and  academies,  or 
to  your  orators  for  the  purpose  of  being  paid  over. 

And  may  it  please  your  honor  to  declare  the  rights  of  parties,  and 
decree  that  said  McEwen  deliver  up  all  stocks  and  effects  and  evi- 
dences of  debts  in  his  hands  belonging  to  the  common  school  fund, 
together  with  all  certificates  of  stock,  and  that  he  deliver  up  to  the 
president  of  the  board  of  commissioners  of  common  schools,  the 
present  superintendent  of  public  instruction,  or  to  your  orators,  all 
the  books  of  original  entries  and  others  pertaining  to  the  office  of 
superintendent,  together  with  all  other  matters  and  things  in  his 
hands,  or  under  his  control,  belonging  to  the  common  school  fund 
or  connected  with  the  office  of  superintendent. 

m.  Complaint  in  an  Action  to  Have  a  Deed  Absolute  Declared  a  Mortgage, 
and  for  an  Accounting  of  Rents  and  Profits. 

Form  No.  497. 
,  ^        .       V    (Precedent  in  More  v.  Calkins,  85  Cal.  178.) 

(Ayter  averring  the  death  of  the  original  plaintiffs  and  the  sub- 
stituting of  the  administrator  s  the  complaint  proceeds  as  follows :) 

2.  That  heretofore,  to  wit,  on  the  seventh  day  of  April,  1888, 
Alexander  S.  More,  deceased,  was  the  owner  in  fee  simple  and  in 
the  possession  of  several  tracts  of  land  lying  and  being  in  the  county 
of  Ventura,  and  state  of  California,  and  particularly  described  in 
an  instrument  executed  between  the  original  plaintiff  in  this  action 
and  the  defendant,  on  the  day  and  year  aforesaid,  and  acknowledged 
by  the  said  Alexander  S.  More,  deceased,  on  the  day  and  year  afore- 
said, and  by  the  said  defendant  on  the  ninth  day  of  Aipril,  1888, 
and  recorded  in  the  recorder's  office  of  Ventura  county,  state  of 
California,  on  the  day  and  year  last  aforesaid,  at  ten  minutes  past 
eleven  o'clock  A.  M.  of  said  day,  a  copy  of  which  said  instrument, 
in  writing,  marked  "Exhibit  A,"  is  here  annexed,  and  made  a 
part  of  this  complaint. 
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3.  That  said  instrument,  made  as  aforesaid,  acknowledged  and 
recorded  as  aforesaid,  was  upon  its  face  a  deed,  by  which  the  said 
Alexander  S.  Alore  conveyed  the  title  to  the  said  several  tracts  of 
land  to  the  defendant,  upon  certain  conditions  and  trusts  therein  set 
forth,  but  that  the  same  was  then  and  is  now,  in  law  and  equity,  a 
mortgage  to  secure  the  payment  from  the  said  Alexander  S.  More 
to  the  defendant  of  the  sum  of  fifteen  thousand  dollars,  by  the  de- 
fendant on  the  said  seventh  day  of  April,  A.  D.  \Z88,  loaned  to  the 
said  Alexander  S.  More,  with  interest  thereon  at  the  rate  of  ten 
percent,  per  annum  from  date  of  deed,  and  for  the  repayment  to  the 
defendant  of  the  sum  of  about  forty-three  thousand  dollars,  prin- 
cipal and  interest,  the  amount  of  a  mortgage  held  by  Isadore  Drey- 
fus, and  due  November  5,  1888,  which  said  mortgage  the  said  de- 
fendant in  the  said  instrument  in  writing  agreed  to  assume  and 
pay,  and  to  secure  the  said  defendant  the  repayment  of  all  taxes 
which  should  at  any  time  be  paid  by  him  on  the  said  several  tracts 
of  land  so  conveyed  by  the  said  Alexander  S.  More  to  the  de- 
fendant, said  taxes  and  the  amount  paid  on  said  mortgage  to 
bear  interest  at  the  rate  of  ten  per  cent,  per  annum,  and  for  the  pay- 
ment by  the  said  Alexander  S.  More  to  the  defendant  of  all  costs 
and  expenses  incurred  by  the  defendant  in  and  about  the  manage- 
ment and  sale  of  the  said  several  tracts  of  land  aforesaid,  and  for  no 
other  purposes  whatever;  that  on  iheffth  day  of  November,  A.  D. 
\888,  the  defendant  did  pay  to  the  said  Isadore  Dreyfus  about  the 
sum  of  forty-three  thousand  dollars,  principal  and  interest,  on  the 
said  mortgage,  held  and  owned  by  Dreyfus  as  aforesaid,  and  from 
the  ?,a.\Affth  day  of  November,  A.  D.  1888,  the  said  defendant  be- 
came and  was  entitled  to  have  and  receive  of  and  from  the  said 
Alexander  S.  More  the  sum  of  forty-three  thousand  dollars,  with 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  until 
paid. 

Plaintiff  alleges,  upon  his  information  and  belief,  that  the  whole 
amount  of  indebtedness  of  the  said  Alexander  S.  More  to  defend- 
ant, exclusive  of  taxes  paid  by  defendant  for  the  said  Alexander  S. 
More,  and  the  expenses  of  the  management  of  the  several  tracts  of 
land  aforesaid,  is  fifty-eight  thousand  dollars  with  interest  thereon 
at  the  rate  of  ten  per  cent,  per  annum,  on  fifteen  thousand  dollars 
from  the  seventh  day  of  April,  A.  D.  1888,  and  ox\  fortv-three  thou- 
sand dollars  from  the  fifth  day  of  November ,  A.  D.  1888,  and  that 
for  said  sum  of  fifty-eight  thousand  dollars  and  interest,  and  taxes 
paid  and  interest  the  amount  of  which  is  unknown  to  the  plaintiff, 
and  the  expenses  incurred  in  the  management  of  the  several  tracts 
of  land,  the  amounts  of  which  are  also  to  the  plaintiff  unknown,  the 
defendant  has  a  lien  upon.  But  the  plaintiff  denies  that  the  defend- 
ant has  a  lien  upon  or  title  to  the  several  tracts  of  land  aforesaid. 

4.  The  plaintiff  further  states  that  by  the  terms  of  said  instrument 
in  writing,  between  the  said  Alexander  S.  Alore,  deceased,  and 
the  defendant,  of  date  April  7,  1888,  it  was  provided  that  the  said 
Alexander  S.  Alore  should  pay  to  the  defendant  the  additional  sum 
of  ten  thousand  dollars,  which  the  party  of  the  first  part  hereby 
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agreed  to  pay  to  the  party  of  the  second  part,  without  interest;  and 
the  plaintiff  alleges,  on  his  information  and  belief,  that  there  was  not, 
prior  to  the  execution  of  said  instrument,  at  the  time,  or  since  then, 
the  slightest  consideration  for  that  part  of  the  agreement;  that  he 
has  never  received  from  the  defendant  or  any  other  person  a  single 
farthing  as  a  consideration  of  that  portion  of  the  agreement,  and 
the  only  consideration  for  that  specific  portion  of  said  agreement 
was  as  follows :  The  said  Isadore  Dreyfus  had  an  option  in  writing 
dated  the  fifth  day  of  November ^  A.  D.  i8^7,  to  purchase  the  said 
several  tracts  of  land  within  one  year  from  the  date  of  said  option, 
for  the  sum  of  one  hundred  and  three  thousand  dollars,  and  the  de- 
fendant was  to  have  and  receive  from  the  said  Alexander  S.  More 
the  said  sum  of  ten  thousand  dollars  in  case  the  said  Isadore  Drey- 
fus should  not  elect  to  buy  said  several  tracts  of  land,  and  he 
the  defendant  should  find  a  purchaser  or  purchasers  for  the  same,  at 
the  same  price  that  Isadore  Dreyfus  held  the  option  for,  namely, 
one  hundred  and  three  thousand  dollars.  And  the  plaintiff  alleges 
that  the  said  Isadore  Dreyfus  did  not  elect  to  purchase  the  said  sev- 
eral tracts  of  land  at  and  for  the  price  aforesaid,  and  that  the  de- 
fendant has  not  sold  the  said  several  tracts  of  land,  or  any  portion 
of  them,  and  is  not  in  law  or  equity  entitled  to  receive  the  said  sum 
of  ten  thousand  dollars,  or  any  part  thereof. 

5.  The  plaintiff  further  states,  upon  his  information  and  belief, 
that  appurtenant  to  said  tracts  of  land  are  certain  valuable  water 
rights,  viz.,  the  Sespe  Creek,  Fish  Slough,  and  the  Hojo  or  Dudley 
Canon;  and  that  the  several  tracts  of  land  and  water  rights  ap- 
purtenant to,  as  aforesaid,  are  very  valuable,  being  of  far  greater 
value  than  the  amounts  due  the  defendant,  and  that  the  defendant 
can  suffer  no  loss  or  injury  if  the  sale  of  the  said  several  tracts  of 
land  is  delayed,  while  the  estate  of  said  Alexander  S.  More  would 
suffer  irreparable  injury  if  the  sale  heretofore  advertised  should  take 
place,  as  the  said  estate  would  be  without  remedy  at  law  if  the  de- 
fendant were  permitted  to  sell  the  same. 

And  the  plaintiff  further  alleges  that  the  defendant  has  been  in 
possession  of  the  said  several  tracts  of  land  and  the  water  rights 
since  the  execution  of  said  instrument;  has  rented  the  same  to  sev- 
eral parties,  who  have  paid  said  defendant  rent  for  the  same,  or  are 
now  indebted  to  him  for  rent  of  said  several  tracts  of  land,  and  the 
water  rights  aforesaid,  and  that  the  said  defendant  has  rendered  no 
account  of  said  rents  to  the  estate  of  the  said  Alexander  S.  More, 
or  given  plaintiff  any  information  concerning  the  same,  and  that 
plaintiff  is  in  ignorance  of  the  amount  of  said  rents  and  profits. 

6.  Plaintiff  further  alleges  that,  disregarding  the  plaintiff's  rights 
in  the  premises,  the  defendant  has  advertised  the  said  several  tracts 
of  land  and  the  water  rights  appurtenant  thereto  to  be  sold  at  Santa 
Paula,  in  the  said  county  of  Ventura,  state  aforesaid,  at  public  auc- 
tion for  cash,  on  the  10th  day  of  April,  and  that  said  amount  of  ten 
thousand  dollars,  so  wrongfully  and  illegally  inserted  in  said  in- 
strument in  writing  as  being  a  debt  of  the  plaintiff  due  to  the  de- 
fendant, is  demanded,  and  the  defendant  is  about  to  sell  the  said 
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several  tracts  of  land  and  the  water  rights  appurtenant  thereto  to 
satisfy  that  said  sum  of  money  last  aforesaid,  as  well  as  the  others 
named  in  said  instrument. 

7.  And  for  a  further  cause  of  action  the  said  plaintiff  alleges  that 
at  and  prior  to  the  date  of  the  execution  and  delivery  of  the  instru- 
ment of  writing  theretofore  referred  to,  a  copy  of  which  is  hereto 
annexed  and  marked  "Exhibit  A,"  as  this  plaintiff  is  informed  and 
believes,  the  said  Alexander  S.  More  w^as  incapable  of  executing  said 
alleged  instrument ;  that  the  said  Alexander  S.  More  attained  his 
legal  majority  in  the  month  of  June,  i^87;  that  prior  thereto,  and 
thereafter,  the  said  Alexander  S.  More  was  of  infirm  health,  and 
was  physically  and  mentally  diseased,  so  that  when  he  became  of 
age  lawfully  to  contract  debts  and  make  agreements,  he  was  in- 
capable of  making  lawful  contracts  by  reason  thereof;  that  the 
agreement  and  mortgage  made  to  Isadore  Dreyfus  on  \k\& fifth  day  of 
November .,  i887,  was  unlawful  and  void  ;  that  therein  the  said  Alex- 
ander S.  More  -was  incapable  of  giving  his  consent  thereto,  by 
reason  of  said  physical  incapacity  ;  that  this  plaintiff  is  informed,  and 
believes,  and  on  that  information  and  belief  alleges,  that  said  Alex- 
ander S.  More.,  by  reason  of  his  physical  and  mental  condition,  and 
not  having  proper  control  of  himself  and  capacity  to  act  in  a  rea- 
sonable and  proper  manner,  contracted  habits  of  inebriety  that  fur- 
ther and  seriously  affected  his  mental  condition,  so  that  he  became 
and  was  still  further  incapacitated  to  make  any  lawful  agreement 
or  execute  any  conveyance ;  that  while  in  this  condition  the  said 
Alexander  S.  More  executed  and  delivered  to  the  said  f.  W.  Cal- 
kins the  said  instrument  of  writing  whereby  the  whole  administration 
of  his  estate  and  affairs  was  transferred  from  himself  to  said  Calkins; 
that  therein  the  said  Calkins  induced  said  More  to  sanction  and 
authorize  the  payment  of  the  sums  of  money,  for  which  there  was 
no  consideration,  to  wit,  not  only  all  the  expenses  of  the  manage- 
ment of  said  estate  by  said  Calkins,  without  the  supervision  or  con- 
trol of  the  said  More,  or  of  an  authorized  guardian,  but  also  the 
payment  of  the  ten  thousand  dollars  hereinbefore  referred  to,  which 
was  without  consideration  and  void,  and  by  reason  of  the  physical 
condition  induced  by  disease,  and  confirmed  and  rapidly  acquired 
habits  of  inebriety,  the  said  Alexander  S.  Afore  was,  at  the  date 
of  the  execution  of  said  instrument  of  writing,  nan  compos  mentis, 
and  the  said  instrument  of  writing  was  void. 

And  this  plaintiff  further  alleges  that  since  the  beginning  of  this 
action  the  said  Alexander  S.  More  has  departed  this  life,  and  that 
this  plaintiff  is  the  administrator  of  his  estate,  as  heretofore  set 
forth ;  that  the  said  property  so  described  in  said  instrument  of 
writing  is  a  part  of  the  estate  of  the  said  Alexander  S.  More,  de- 
ceased, and  that  the  plaintiff  herein,  as  such  administrator,  is  enti- 
tled to  the  possession  and  administration  of  said  estate ;  that  the 
debts  named  in  and  payment  required  to  be  made  by  the  said  instru- 
ment of  writing  were  incurred  during  the  incapacity  of  said  Alex- 
ander S.  More,  and  that  great  and  irreparable  damage  will  be  done 
to  the  estate  of  the  said  More  if  the  said   Calkins  be  allowed  to 
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proceed    to    sell  said  property    under  the    provisions  of  said   void 
instrument  of  writing. 

Wherefore  the  plaintiff  demands  judgment:  i.  That  the  defend- 
ant render  an  account  of  the  rents  and  profits  of  the  said  several 
tracts  of  land  and  the  water  rights  appurtenant  thereto  received  by 
the  said  defendant  since  the  seventh  day  oi  April,  1888.  2.  That  the 
said  sum  of  tefi  thousand  dollars,  described  in  said  instrument  as  a 
noninterest-bearing  debt,  due  from  the  plaintiff  to  the  defendant, 
be  adjudged  and  decreed  to  be  without  consideration  and  void,  and 
that  the  said  defendant,  his  agents  and  attorneys,  be  forever  en- 
joined and  restrained  from  collecting  the  same,  or  any  part  thereof. 
3.  That  the  said  instrument  in  writing  executed  between  the  said 
A.  S.  More  and  defendant  on  the  seventh  day  of  April,  1S88,  be 
adjudged  and  decreed  to  be  void  and  of  no  effect  or  virtue,  in  law 
or  equity,  and  the  said  defendant  be  forever  restrained  and  enjoined 
from  selling  or  disposing  of  said  tracts  of  land  and  water  rights  ap- 
purtenant thereto,  or  either  or  any  of  them,  by  virtue  of  the  author- 
ity of  said  instrument  executed  as  aforesaid  between  the  said  Alex- 
ander S.  Afore  and  the  defendant,  and  such  other  and  further  relief 
as  the  court  may  deem  just  and  equitable  in  the  premises,  and  for 
costs.  1  yohn  T.  Doyle,  Plaintiff's  Attorney. 

n.  Complaint  in  an  Action  for  an  Account  and  to  Compel  a  Conveyance 
of  Real  Estate  Held  in  Trust. 

(Precedent  in  Millard  v.  Hathaway,  27  Cal.  130.) 
Form  No.  498. 

.J        J     -^     .      '  f  District  Court,  Third  Judicial  District. 
Alameda  county.     \  ^  j 

Thomas   W.  Millard 

against 

Charles   W.  Hathaway  and  Edmund  V.  Hathaivay. 

Plaintiff  complains  and  alleges  that  in  the  year  eighteen  hundred 
and  fifty-Jive  plaintiff  purchased  of  Fulgencio  Higuera  and  Celia 
Feliz  de  Higuera,  his  wife,  a  certain  tract  of  land  in  the  county  of 
Alameda,  and  state  of  Califortiia,  for  the  sum  of  eight  thousand 
dollars;  that  the  same  was  a  part  of  the  rancho  known  as  the  Agua 
Caliente  Rancho,  and  was  then  the  property  of  said  Higuera  and 
wife ;  that  it  was  called  t-jco  thousand  seven  hundred  acres,  but  was 
defined  by  metes  and  bounds,  set  forth  in  the  deed  hereinafter  men- 
tioned, and  actually  contained  about  two  thousand  eight  hundred  and 
three  acres  ;  that  plaintiff,  being  unable  to  pay  the  sum  of  eight  thou- 
scmd  dollars  at  the  time  himself,  applied  to  the  defendant,  Charles 
W.  Hathaway,  then  and  since  a  resident  of  San  Francisco,  and  re- 
quested him  to  lend  the  money  to  complete  said  purchase,  which 
said  Hathaway  agreed  to  do ;  that  thereupon  the  said  purchase 
was  concluded,  and  for  the  security  of  the  said  sum  so  loaned,  and 

1.  See  also  Smith  v.  Smith,  88  Cal.  572. 
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for  no  other  purpose  whatever,  the  deed  from  Higuera  and  wife  for 
the  said  land  was  made  directly  to  the  said  Hathaway.,  and  it  was  ex- 
pressly agreed  between  him  and  said  Hathaivay  that  said  Hathaway 
should  hold  the  same  until  the  said  sum  of  eight  thousand  dollars 
was  repaid,  and  that  then  he  should  convey  the  said  land  to  the  plain- 
tiff; that  the  said  deed  to  said  Hathaway  irom  s-^Hd  Higuera  and  wife 
was  dated  August  25,  i855,  was  duly  acknowledged  by  them,  and 
was  recorded,  at  the  request  of  the  plaintiff,  in  Alameda  county,  on 
the  29th  of  August,  i8o5,  in  Liber  D  of  Deeds,  page  597,  to 
which  deed,  or  to  a  certified  copy  thereof,  the  plaintiff  for  greater 
certainty  begs  leave  to  refer;  that  all  the  negotiations  in  relation 
to  the  purchase  of  said  property  were  had  and  made  by  the  plaintiff ; 
that  said  Hathaway  knew  nothing  about  them  and  had  nothing  to 
do  with  them,  except  that,  at  the  request  of  the  plaintiff,  he  paid 
the  money  and  received  the  deed,  as  above  stated ;  that  plaintiff 
alone  took  charge  of  said  land  except  as  is  hereinafter  stated, 
and  directed  and  controlled  the  same  as  the  owner  thereof ; 
that  said  Hathaway  did  not  interfere  therewith,  and  that  it  was  a 
matter  of  general  notoriety,  and  well  and  publicly  understood,  that 
said  plaintiff  had  become  the  owner  of  said  premises  ;  that  about  the 
time  of  making  the  said  purchase  the  plaintiff  agreed  with  Joseph 
Scott  and  Theodore  H  Scribner  that  they  might  each  share  in  the 
same  to  the  extent  of  the  one-third  part  of  said  premises,  they  pay- 
ing the  consideration  therefor  to  said  Hathaway,  to  apply  in  the  re- 
duction of  said  loan ;  that  he  requested  said  Hathaway  to  convey  to 
them  the  portions  purchased  by  them  ;  that  a  survey  was  made  of 
said  land,  and  the  same  was  divided  into  equal  parts,  and  the  said 
Hathaway,  at  the  request  of  plaintiff,  and  in  fulfilment  of  his 
agreement  with  Scott  and  Scribner,  did,  by  deed  bearing  date  on 
the  13th  of  October,  \%55,  convey  to  said  Scott  the  southerly  one- 
third  of  said  land,  so  divided  as  aforesaid,  the  same  being  nine  hun- 
dred and  thirty-four  and  sixty-seven  one-hundredths  acres,  more  or 
less ;  that  said  deed  was  duly  acknowledged  by  said  Hathawav,  and 
recorded  in  Alameda  county,  to  which  deed,  for  greater  certainty, 
plaintiff  refers ;  that  in  like  manner,  and  at  plaintiff's  request,  and  in 
fulfilment  of  his  agreement  with  said  Scribner,  said  Hathaway  did, 
by  deed  bearing  date  December  15,  i855,  convey  to  said  Scribner 
the  one-third  part  of  said  land,  that  on  such  partition  was  assigned 
to  him,  the  same  being  also  nine  hundred  and  thirty  four 
and  sixty-seven  one-hundredths  acres,  more  or  less ;  that  said 
deed  was  duly  acknowledged  and  recorded — to  which  deed  plaintiff 
refers  ;  that  the  remaining  nine  hundred  and  thirty-four  and  sixty- 
seven  one-hundredths  acres  were  set  off  to  plaintiff  on  such  parti- 
tion; that  the  same  was  in  two  parcels;  that  five  hundred  and  thirty- 
one  and  sixty-three  one-hundredths  acres  were  set  off  to  the  plain- 
tiff from  the  northerly  end  of  said  tract,  and  was  bounded  southerly 
by  the  share  so  conveyed  to  Scribner  as  aforesaid,  and  that  the  resi- 
due of  one-third,  being  four  hundred  and  three  and  fourteen  one- 
hundredths  acres,  was  set  off  to  the  plaintiff  between  the  two  shares 
that  were  conveyed  to  Scott  and  Scribner  as  aforesaid,  and  the  two 
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parcels  making  together  nine  hundred  and  thirty-four  and  sixty- 
seven  one-hundredths  acres  ;  that  the  plaintiflF  entered  into  possession 
thereof,  and  from  that  time  to  the  commencement  of  this  action  has 
cultivated,  occupied,  and  enjoyed  by  himself,  or  his  tenants,  the 
whole  of  said  northerly  parcel  of  jive  hundred  and  thirty-one  and 
sixty-three  one-hundredths  acres;  and  also  the  whole  of  ?>^\dJfour  hun- 
dred and  three  and  fourteen  one-hundredths  acres,  until  the  same  was 
sold  by  him,  as  is  hereinafter  stated.  The  said  plaintiff  further 
shows  that  the  defendant,  Edmund  V.  //athazvay,  is  the  brother 
of,  and  is,  and  for  many  years  has  been,  the  partner  in  business  of, 
said  Charles  W.  Hathaway;  that  some  time  in  the  latter  part  of 
id>56,  or  early  in  i857,  said  Charles  proposed  to  leave  the  state  of 
California,  and  to  be  absent  for  a  considerable  time  in  the  eastern 
states ;  that  he  stated  to  the  plaintiff  that  his  absence  might  occa- 
sion inconvenience  in  consequence  of  the  title  to  the  property  be- 
ing in  him,  and  that  to  obviate  the  same,  and  to  put  it  in  a  situation 
so  that  the  same  could  be  conveyed  to  the  plaintiff  in  case  he  should 
wish  to  pay  the  balance  of  said  original  loan,  then  unpaid,  he  pro- 
posed to  convey  and  did  convey  to  the  said  Edmund  V.  Hathaway 
the  said  two  parcels  of  land,  so  as  aforesaid  in  said  partition 
assigned  to  the  plaintiff ;  that  the  deed  thereof  bears  date  on  the 
eighteenth  of  November,  iS56,  and  was  recorded  in  said  county  of 
Alameda;  that  said  Edmund  well  knew^,  at  the  time  the  said 
deed  w^as  given,  that  the  title  to  said  land  was  held  by  his  brother  in 
trust  for  the  plaintiff;  that  no  consideration  was  paid  by  him  to 
said  Charles  therefor,  to  the  knowledge  or  belief  of  the  plaintiff ; 
and  the  same  w^as  thenceforward  held  by  him  in  the  same  manner 
as  it  had  before  been  held  by  the  said  Charles  W.  Hathaway,  and 
the  plaintiff  remained  in  the  possession  and  enjoyment  of  said 
premises  in  the  same  manner  he  had  been  before  said  deed  was 
given. 

The  said  plaintiff  further  shows  that  shortly  prior  to  the  ffth  of 
March,  i861,  he  sold  to  Calvin  Valpy  the  southerly  parcel  of  said 
land,  so  as  aforesaid  assigned  to  him  on  the  division  of  said  property, 
containing  four  hundred  and  three  and  fourteen  one-hundredths 
acres;  that  said  sale  was  made  by  this  plaintiff  without  any  action 
or  agency  therein  by  said  defendants  or  either  of  them;  that  at 
the  request  of  the  plaintiff,  said  Edmund  V.  Hathaway  conveyed 
the  same  to  said  Valpy,  by  deed  dated  March  5,  iS61,  and  recorded 
in  Alameda  county,  to  which  the  said  plaintiff  refers. 

The  said  plaintiff  further  shows  that  all  the  considerations  for  the 
said  sales  to  Scott,  Scribner,  and  Valpy  have  been  received  by  the 
said  defendants  or  one  of  them  ;  that  the  same  amounts  to  much  more 
than  the  eight  thousand  dollars  originally  loaned ;  that,  in  addition 
thereto,  one  Richard  Threfal,  in  or  about  the  years  \860  and  i8^i, 
paid  in  to  the  defendants  for  account  of  plaintiff  different  sums 
of  money,  amounting  in  the  aggregate  to  over  two  thousand  dollars. 
The  plaintiff  has  trusted  entirely  to  the  said  defendants  to  keep  the 
accounts  between  them,  and  that  he  is  therefore  unable  to  state  the 
precise  sums  that  they  have  received  from  the  said  Scott,  Scribner., 
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Valpy,  and  Threfal;  that  he  has  endeavored  to  obtain  from  them 
a  statement  of  said  accounts,  but  has  been  unable  to  do  so,  but 
he  believes  and  charges  the  truth  to  be  that  they  have  been  fully  re- 
paid the  loans  so  made  to  him  as  aforesaid,  and  that  the  said  account, 
if  properly  and  justly  made  up,  would  show  a  large  balance  in  his 
favor. 

The  said  plaintiff  further  shows  that  the  title  to  the  remaining 
Jive  hundred  and  thirty-one  and  sixty-three  one-hundredths  acres  yet 
remains  in  the  said  defendants  or  one  of  them  ;  that  this  plaintiff  is 
yet  in  the  full  possession  thereof,  and  that  the  following  is  a  full 
description  thereof  according  to  the  survey  made  at  the  time  said 
land  was  divided  as  hereinbefore  stated.    {^Description  omitted.^ 

That  the  said  plaintiff  further  shows  that  until  within  a  few  months 
he  had  well  hoped  that  the  defendants  would  give  him  a  statement  of 
said  account,  and  would  convey  to  him  the  %q.\.6.  jive  hundred  and  thir- 
ty-one and  sixty-three  one-hundredths  acres,  as  in  justice  and  right 
they  ought  to  do ;  that  he  has  requested  to  have  said  account  and  to 
have  said  Jive  hundred  and  thirty-one  and  sixty-three  one-hundredths 
acres  conveyed  to  him,  and  has  offered  and  is  now  ready,  in  case  the 
said  account  when  correctly  made  shall  show  that  any  sum  whatever 
is  due  from  him  to  the  defendants,  or  either  of  them,  upon  'the  said 
loan  for  which  the  said  land  was  conveyed  as  security  as  aforesaid, 
to  pay  the  same ;  that  said  account  has  not  been  furnished  him, 
and  they  have  required  from  him  the  payment  of  the  sum  oi  jijteen 
thousand  dollars  as  a  condition  precedent  to  the  conveyance  of  said 
property  to  him ;  that  no  such  sum,  and,  as  he  is  advised  and  be- 
lieves, no  sums  whatever  remain  unpaid  on  said  loan,  or  is  due  from 
him  to  the  defendants  or  either  of  them  ;  that  the  said  claim  and 
refusal  to  convey  without  the  payment  thereof  are  inequitable  and 
unjust,  and  a  violation  of  the  trust  under  which  said  lands  were 
conveyed  to  the  defendants  as  above  stated;  that  said  land  has  now 
become  of  the  value  of  Jijteen  thousand  dollars  and  upwards,  and 
that  said  Edmund  V.  Hathaway^  as  plaintiff  is  informed  and  be- 
lieves, has  recently  declared  his  intention  to  move  on  to  the  said 
land  and  to  take  possession  thereof,  and  thus  to  exclude  this  plain- 
tiff therefrom,  and  has  pretended  that  the  same  belongs  to  him,  and 
that  plaintiff  has  no  right  to  the  same,  and  that  plaintiff  is  fearful 
that  he  will  attempt  to  deprive  him  of  his  interests  in  the  said  prop- 
erty unless  prevented  by  the  interposition  of  this  court. 

Wherefore  the  said  plaintiff  demands  for  relief  in  this  action: 

1.  That  an  account  may  be  taken  of  said  loan,  and  of  the  sums 
that  have  been  received  by  the  said  defendants  or  either  of  them,  from 
or  on  account  of  the  said  lands,  and  particularly  of  the  sums  that  have 
been  received  from  the  said  Scott,  Scribner,  Valpy,  and  Threjal,  or 
any  or  either  of  them,  and  the  balance  thereof,  and  to  whom  the 
same  is  due,  may  be  ascertained  and  declared. 

2.  That  the  said  defendants  and  each  of  them  may  be  decreed  to 
convey  the  %Q!\6.Jive  hundred  and  thirty-one  and  sixty-three  one-hun- 
dredths acres  of  land  by  a  good  and  sufficient  deed  to  the  plaintiff, 
free  and  clear  from  any  liens  or  incumbrances  thereon,  if  any  such 
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there  be  that  have  been  caused  or  permitted  by  them,  or  either  of 
them.  In  case  it  shall  be  ascertained  that  any  part  of  such  loan  is 
yet  due  or  unpaid  by  the  plaintiff",  such  conveyance  to  be  condi- 
tioned upon  the  payment  thereof  by  the  plaintiff.  If  the  same  shall 
be  found  to  have  been  paid  in  full,  then  such  decree  to  be  absolute. 

3.  That  any  balance  found  due  to  plaintiff  upon  such  accounting 
may  be  ordered  to  be  paid  to  him,  and  that  he  may  have  judgment 
therefor  against  the  said  defendants,  or  either  of  them,  as  shall  be 
just. 

4.  That  he  may  have  such  other  or  further  decree  or  relief  herein 
as  shall  be  agreeable  to  equity,  with  costs. i 

John  T.  Doyle ^  Plaintiff's  Attorney. 

0.  Complaint  in  an  Action  to  Compel  an  Accounting  of  the  Profits  of  a 
Lode  Mine,  and  fop  an  Injunction. 

Form  No.  499. 

(Precedent  in  Lawrence  v.  Robinson,  4  Colo.  567.) 

State  of  Colorado^  )  y      t\-  j.    •  ±  r^ 

r^        ^       -.  ^      ,        /  In  JJ I  strict  Court. 

County  01   Luster.  \ 

y.   W.  Lawrence.,  et  al..,  plaintiffs, 

against 

Wm.  y.  Robinson.,   et  al.,  defendants. 

Plaintiffs  complain  and  allege  that  on  or  about  the  Jirst  day  of 
yuly.,  1875,  the  said  plaintiffs,  and  the  said  William  y.  Robinson 
and  Matthew  y.  yunkiit  were  citizens  of  the  United  States,  resid- 
ing in  the  said  county  of  Custer,  state  of  Colorado;  that  on  said  day 
these  plaintiffs,  and  the  said  defendants  Robinson  and  Matthew  y. 
yunkin,  made  and  entered  into  a  contract  in  and  by  which  it  was 
then  and  there  mutually  agreed  by  and  between  them  the  said  par- 
ties, plaintiff  and  defendant  last  named,  that  they  would  each  and 
all  engage  in  the  business  of  prospecting  for,  and  development  of, 
lode  mining  property  in  Hardscrabble  mining  district,  Colorado; 
that  each  and  all  of  the  said  parties  should  give  his  time  and  at- 
tention to  said  business,  and  should  furnish  his  work  and  labor  for 
the  purposes  of  said  business  ;  that  each  of  them  should  furnish 
equal  shares  and  proportions  of  all  moneys,  and  materials,  and  labor 
necessary  for  the  purposes  of  said  business  of  discovery  and  develop- 
ment, and  that  each  of  the  said  parties  should  also  furnish  his  pro- 
portionate share  of  the  tools  and  implements  necessary  and  proper 
for  the  said  work  ;  that  any  and  all  mining  property  discovered 
or  developed  by  them,  or  by  any  one  or  more  of  them,  should  be 
held  by  them,  and  each  of  them,  and  all  of  them,  as  tenants  in 
common,  and  each  having  and  holding  an  undivided  one-fourth 
interest ;  that  any  mining  property  so  struck,  discovered,  or  de- 
veloped in  said  district,  when  developed  by  them,  or  either  of 
them,  sufficiently  to  be  recorded,  should  be  recorded  in  the  names 

1.  The  substance  of  a  complaint  to  an  accounting  may  be  found  in  Hays 
establish  a  constructive  trust  and  for     v.  Gloster,  88  Cal.  562. 
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of  all  the  said  parties  to  said  agreement,  and  for  their  mutual  use 
and  benefit  as  aforesaid ;  and  that  all  mining  property  dis- 
covered, developed,  located,  or  recorded  by  them,  or  either  of 
them,  in  said  district,  should  be  the  property  in  common  of 
the  said  parties  thereto,  and  should  be  held  by  them,  as  the  sole 
and  only  owners  thereof ;  that  under  and  in  pursuance  of  said 
agreement,  the  said  parties  thereto  did,  and  after  the  said  first 
day  of  July.,  i878,  enter  upon  the  said  business  of  prospecting 
for,  and  discovery  and  development  of,  mining  property  in  the  said 
Hardscrabble  mining  district,  and  that  in  pursuance  of  such  busi- 
ness they  did  discover  and  develop,  and  caused  to  be  surveyed  and 
recorded  in  the  records  of  Custer  county,  certain  lode  mining 
property  hereinafter  described  ;  that  the  said  plaintiifs  also,  in  pursu- 
ance of  said  contract,  gave  their  time  and  attention  to  the  said  busi- 
ness, and  bestowed  thereon  their  work  and  labor,  and  also  furnished 
their  proportionate  share  of  all  money,  materials,  tools,  and  pro- 
visions necessary  for  carrying  on  the  said  business,  as  well  for 
the  discovery  and  development  as  for  the  location  and  record  of 
said  property,  and  have  from  the  %^\di  first  day  of  July,  i878,  up  to 
the  present  time  of  filing  this  complaint,  been  at  all  times  anxious 
and  ready  and  willing  to  carry  out  and  abide  by  such  contract 
in  all  respects,  and  to  discover  and  develop  mining  property,  and 
cause  the  same  to  be  located  and  recorded  for  the  joint  use  and 
benefit  of  all  the  parties  to  said  contract;  that  in  pursuance 
of  such  agreement,  and  in  carrying  on  the  said  business,  the  said 
plaintiffs,  and  the  said  defendants  Robinson  and  Matthew  J.  Junkin., 
did,  on  \}l\q. first  day  oijuly.,  A.  D.  i875,  locate  in  said  mining  dis- 
trict a  lode  known  and  called  the  Victor  ledge  or  lode ;  and  on 
the  second  day  of  July  they  also  located,  and  since  caused  to  be 
recorded,  a  lode  or  ledge  in  said  mining  district,  known  and  called 
the  Calumet  lode  or  ledge,  which  said  locations  were  made  in  the 
name  of  all  the  said  parties,  and  in  pursuance  of  the  agreement 
above  set  forth;  that  on  the  sixteenth  day  of  August.,  A.  D.  i87^, 
one  of  the  said  parties,  to  wit,  John  W.  Lawrence.,  having  made  a 
discovery  and  commenced  to  work  therein,  located  two  mining 
claims  in  said  mining  district,  by  setting  up  a  stake  with  his  name 
written  thereon,  which  said  claims  are  not  yet  located  in  form,  but 
are  still  claimed  by  the  said  Lawrence;  and  that  said  claims  were 
prospected  for  and  found  by  him  while  he  was  at  work  under  the 
said  agreement ;  and  that  he  holds  the  same  for  the  sole  use  and 
benefit  of  all  the  said  parties  to  said  agreement,  and  that  he  is  ready 
and  willing,  and  always  intended,  to  cause  the  same  to  be  fully  and 
completely  located  and  recorded  in  the  names  of  all  the  parties  to 
the  said  agreement,  and  for  their  sole  use  and  benefit,  in  accordance 
with  the  tenor  and  effect  of  said  agreement;  that  on  the  nine- 
teenth day  oi  August.,  A.  D.  i87<?,  the  %yi\6.  Edward  A.  Hilburn 
discovered  a  lode  in  said  Hardscrabble  mining  district,  and  erected 
thereon  a  discovery  stake  with  the  names  of  all  the  parties  to  said 
agreement  thereon,  and  the  name  of  the  lode,  to  wit,  the  Spar 
lode  or   ledge,  and  the  date  of  discovery  thereon;  that   said   lode» 
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ledge,  or  deposit  was  prospected  for,  discovered,  and  staked  under 
and  in  pursuance  of  the  said  agreement  above  set  forth,  and  for 
the  use  and  benefit  thereto,  as  shown  by  the  certificate  of 
location  on  record;  that  on  the  nineteenth  day  of  August^  A.  D. 
1 875,  the  said  William  y .  Robinson  discovered  a  lode  in  said  dis- 
trict, and  erected  thereon  a  discovery  stake,  with  the  names  of 
the  said  parties  to  said  agreement  thereon,  and  the  name  of  the 
lode,  to  wit,  the  Number  Five  lode ;  that  on  the  twenty -jirst  day 
of  August.,  A.  D.  i875,  these  plaintiffs  also  discovered  another 
lode  in  said  district,  and  erected  thereon  a  discovery  stake  with  the 
names  of  all  the  said  parties  to  said  agreement,  and  the  name  of  the 
lode,  to  wit,  the  Whetstone  lode,  and  the  date  of  the  discovery 
written  thereon  ;  that  said  lodes  were  prospected  for,  discovered 
and  located,  and  recorded,  under  and  in  pursuance  of  the  said  agree- 
ment above  set  forth,  and  for  the  use  and  benefit  of  the  said  parties 
thereto,  as  shown  by  the  certificate  of  location  on  record ;  that  on 
the  thirtieth  day  of  August,  A.  D.  i875,  the  said  defendant,  Wil- 
liam  y.  Robinso7i,  discovered  a  lode  and  erected  a  discovery  stake 
thereon,  which  stake  had  the  names  of  all  the  parties  to  said  agree- 
ment, the  name  of  the  lode,  to  wit,  the  Iron  Mine  lode,  and  date 
of  discovery  written  thereon,  which  said  discovery  and  staking  was 
also  done  for  the  use  and  benefit  of  the  said  parties  to  said  agree- 
ment, and  in  pursuance  thereof;  that  on  the  thirtieth  day  of  Au- 
gust.^ A.  D.  i87<?,  the  plaintiff,  Edxvin  A.  Hilburn.,  discovered  a 
lode  in  said  district,  and  erected  a  discovery  stake  thereon,  with  the 
names  of  the  said  parties  to  said  agreement  and  the  name  of  the 
lode  thereon,  to  wit,  the  Number  Nine  lode,  and  the  date  of  discovery 
written  thereon;  that  afterwards,  to  wit,  on  the  sixteenth  day  of 
October.,  A.  D.  i87<?,  the  certificate  of  location  of  said  lode  was 
duly  recorded  in  the  names  of  the  parties  to  said  agreement  above 
mentioned,  and  in  pursuance  thereof,  as  shown  by  said  certificate 
of  location  on  record  in  the  office  of  the  county  clerk  and  recorder 
for  Custer  county,  Colorado;  that  while  said  agreement  was  in 
force,  and  on  the  second  day  of  September,  A.  D.  i875,  the  said  de- 
fendants, William  y.  Robinson  and  Alatthew  y.  yunkin,  discov- 
ered and  located  a  certain  lode,  ledge,  or  deposit,  in  said  mining 
district,  called  the  Plata  Verde  lode,  and  caused  a  certificate  of 
location  thereof  to  be  recorded  in  the  office  of  the  recorder  of  deeds 
of  Custer  county,  on  the  eleventh  day  of  September,  A.  D.  i875, 
which  certificate  is  in  the  words  and  figures  following,  to  wit  {the 
certificate  is  set  out  in  full  as  part  of  the  complaint') ;  that  the 
greater  part  of  the  ground  now  covered  by  the  said  Plata  Verde 
lode  had  before  that  time  been  partially  appropriated  and  desig- 
nated as  the  property  of  the  said  Hilburn,  Lavcrence,  Robinson,  and 
Matthew  y.  yunkin,  by  all  the  said  last-mentioned  parties  who,  on 
the  eleventh  day  of  yuly,  i878,  discovered  mineral  therein,  and 
thereupon  erected  a  stake  at  the  point  where  such  discovery  was 
made,  with  the  following  inscription  thereon  (the  inscription  is  set 
out  in  the  cotnplaint) ;  that  such  digging  and  staking  was  done  for 
the   use  and   benefit  of  the   said   parties  on   said  stake  named,  by 
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virtue  of  the  agreement  above  mentioned,  and  the  said  stake  was 
erected  to  give  notice  of  the  rights  of  the  parties;  and  the  said 
plaintiffs  had  always  intended  to  go  on  and  complete  the  develop- 
ment of  the  said  property,  and  procure  the  same  to  be  properly 
recorded.  But  the  said  defendants  herein  afterwards,  to  wit,  on 
the  second  day  of  September,  iS78,  by  changing  the  apparent 
direction  of  the  said  lode,  or  ledge,  and  by  changing  the  discovery 
at  another  place,  have  located  nearly  the  entire  claim  that  was  in- 
tended to  be  covered  by  the  said  Cliff  lode,  and  are  now  claiming 
the  same,  and  plaintiffs  aver  that  the  location  of  the  Plata  Verde 
is  on  the  same  lode,  ledge,  or  deposit,  and  principally  on  the 
same  ground,  covered  by  the  said  Cliff  \o^q,\  that  while  said  agree- 
ment was  in  force,  and  on  the  sixth  day  of  September,  x878,  said 
Robinson  and  Alattheiv  y .  jFufikin  discovered,  developed,  and  lo- 
cated, in  the  names  of  all  the  parties  to  the  said  agreement,  and  for 
their  use  and  benefit,  a  claim  known  and  called  The  Mino  Rico 
lode,  ledge,  or  deposit,  and  caused  the  same  to  be  recorded  in  the 
office  of  the  recorder  of  deeds  of  said  Custer  county,  which  certifi- 
cate of  location  was  in  the  words  and  figures  following,  to  witi^ 
these  plaintiffs  aver  that  the  said  Frank  W.  yufikin  had  not,  at 
the  time  of  the  making  the  said  record,  any  right  to  any  share  what- 
ever in  said  claim,  to  the  knowledge  of  these  plaintiffs,  and  that  if  he 


1.  The  certificate  of  location  to  be 
found  in  the  complaint  was  as  follows  : 
State  of  Colorado, 
County  of  Custer. 

The  Mino  Rico  ledge  or  lode,  lo- 
cated bj  William  J.  Robinson,  Mat- 
thew J.  Junkin,  John  W.  Lawrence, 
Edward  A.  Hilburn,  Frank  W.  Jun- 
kin, on  the  sixth  day  of  September, 
A.  D.  1878,  claim  1500  feet,  horizontal 
lineal  measure,  500  feet  on  the  south, 
70°  30'  west,  true  (var.  14°  east)  side, 
and  1,000  feet  on  the  north  70°  30' 
East,  true  (var.  14°  east)  side  of  dis- 
covery shaft,  and  77  feet  on  the  south 
side  of  centre  line,  and  150  feet  on  the 
north  side  of  centre  line.  Said  Mino 
Rico  claim  is  marked  and  described 
by  a  substantial  stake  at  each  of  the 
four  corners,  and  also  a  stake  at  the 
centre  of  each  side  line;  is  situate  in 
Hardscrabble  mining  district,  Custer 
county,  state  of  Colorado.  The  dis- 
covery shaft  of  said  claim  is  situated 
north  89°  20'  east,  true  (var.  14°  east) 
distance  1,060  feet  from  the  section 
corner  for  sections  9,  10,  15,  and  16, 
of  township  22,  south,  range  72° 
West,  and  is  said  Mino  Rico  ledge, 
deposit  of  mineral-bearing  rock  in 
place,  or  lode  claim,  located  in  south- 
west quarter  of  section  10,  and  in 
the     northwest     quarter     of     section 


15,  of  township  and  range  aforesaid, 
and  are  the  surface  boundaries  of 
above-named  lode  claim,  more  fully 
and  clearly  described  in  the  field 
notes  of  the  surveyor,  accompanying 
and  made  part  of  this  certificate,  with 
(var.  14°  east)  run  from  centre  of  dis- 
covery shaft  south  70°  30'  west, 
true,  500,  to  the  northeast  of  centre 
line;  thence  south  19°  30'  east  77,  to 
the  south  corner,  being  also  the  west 
corner  of  the  Plata  Verde  ledge  claim ; 
thence  along  the  north  side  line  of  the 
Plata  Verde  ledge  claim  north  70°  30' 
750,  to  the  S.  S.  L.  C.  stake;  thence 
north  70°  30'  750,  to  the  east  corner ; 
thence  north  19O  30'  west  227,  to  the 
north  corner;  thence  south  70°  30' 
west  750,  to  the  N.  S.  L.  C.  stake; 
thence  south  70°  30'  west  750,  to  the 
west  corner;  thence  south  19°  30' 
east  150,  to  the  west  end  of  the  centre 
line,  or  point  of  commencement  of 
surface  boundary  survey.  The  indi- 
vidual interest  of  the  several  locators 
is  as  follows,  to  wit,  William  J.  Rob- 
inson, one-fifth;  Matthew  J.  Junkin, 
one-fifth;  John  W.  Lawrence,  one- 
fifth;  Edward  A.  Hilburn,  one-fifth; 
Frank  W.  Junkin,  one-fifth.  Survey 
made  September  10,  1878,  by  Carl 
Wulstein,  U.  S.  mineral  land  sur- 
veyor. 
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has  any  right  to  share  in  any  part  or  portion  of  said  Mino  Rico  lode  it 
exists  only  by  virtue  of  some  agreement  made  with  the  said  defend- 
ants, or  one  of  them,  and  not  with  either  of  these  plaintiffs,  nor  was 
any  contract  made  with  their  consent;  and  that  the  said  apportion- 
ment of  one-fifth  to  each  of  said  parties  named  therein,  as  set  forth 
in  said  certificate,  is  erroneous,  and  was  not  made  with  the  knowl- 
edge of  plaintiffs  or  by  their  consent. 

These  plaintiffs  further  aver  that  all  of  the  said  above-mentioned 
lodes  are  all  located  upon  the  public  lands  of  the  mineral  region  be- 
longing to  the  United  States^  and  was  at  the  time  of  location  unoc- 
cupied ;  that  ever  since  the  recording  of  said  Plata  Verde  lode, 
the  said  Robiiison  and  Matiheiv  J.  Junkin^  as  these  plaintiffs  are 
informed  and  believe,  have  claimed  and  are  now  claiming  that 
these  plaintiffs  are  not  entitled  to  any  interest  in,  or  any  part  or 
portion  of,  the  said  Plata  Verde  lode,  and  deny  that  the  plaintiffs 
have  any  interest  therein  by  virtue  of  said  agreement,  or  by  virtue 
of  location  of  the  said  lode,  or  by  virtue  of  the  staking  of  said  Cliff 
lode  above  mentioned;  that  on  the  twenty-second  day  of  October^ 
i878,  at  said  Custer  county,  these  plaintiffs  presented  to  said  Rob- 
inson and  Alatthciv  J.  Junkin  deeds  of  quitclaim  of  the  interest  as  it 
appears  of  record  to  an  undivided  t^vo-fourths  of  said  Plata  Verde 
lode,  which  said  deeds  \vere  from  the  said  Robinson  and  Matthew 
J.  jfiinkin  to  these  plaintiffs,  and  requested  the  said  parties  last 
mentioned  to  sign  the  same;  and  that  at  the  same  time  they  also 
presented  and  offered  to  deliver  to  the  said  Robinson  and  Matthew 
y.  Junkin  deeds  of  quitclaim  executed  by  these  plaintiffs  to  the 
said  Robinson  and  Matthew  J .  yunkin.  of  an  undivided  tw^o-fourths 
of  all  lodes  discovered,  developed,  located,  or  recorded  by  them  or 
by  either  of  them,  in  said  Hardscrabble  mining  district,  since  the 
jirst  day  of  yuly,  i878;  and  that  on  the  twenty -second  day  of  October^ 
i87S,  these  plaintiffs  also  demanded  a  deed,  and  presented  to  the 
said  Robinson  and  Afatthew  y.  yunkin,  and  Frank  W.  yunkin. 

These  plaintiffs  further  allege  that  they  are  informed  and  believe 
that  the  said  defendants  are  each  claiming  one-fifth  interest  in  said 
Mino  Rico  lode,  when  in  truth  and  fact  they  are  entitled  to  but 
two-fourths  of  the  lode;  and  the  said  Prank  \V.  yunkin  has  con- 
spired with  the  said  Robinson  and  Matthew  y.  yunkin  to  cheat 
and  defraud  these  plaintiffs  of  one-tenth  of  said  Mino  Rico  lode ; 
that  said  Plata  Verde  and  the  said  Mino  Rico  lodes  are  of  great 
value  for  the  silver  mineral  they  contain ;  that  the  said  defend- 
ants, Robinson  and  Matthew  y.  yunkin.,  are  in  possession  of  said 
lodes,  and  are  taking  out  of  the  said  Plata  V'erde  lode  large  quan- 
tities of  rich  and  valuable  silver  bearing  ore  of  great  value ; 
that  they,  the  said  defendants  last  named,  not  only  deny  plain- 
tiffs' rights,  title,  and  interest  to  said  lodes,  but  also  to  their  interest 
in  and  to  the  ore  mined  therefrom,  and  are  now  threatening  to  sell 
said  ore  and  the  said  Plata  Verde  lode,  and  that  the  plaintiffs  believe 
they  will  sell  the  said  lode,  and  ore,  mined  and  taken  from  the  same, 
unless  prevented  by  an  order  of  this  court.  The  plaintiffs  therefore 
pray  that  they  may  have  judgment   herein  against  the  said   defend- 
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ants ;  that  the  said  lode  mining  property  above  described  as  dis- 
covered, developed,  located,  or  recorded  by  the  plaintiffs  and  the 
said  Robinson  and  Matthew  y.  yunkin,  or  either  of  them,  in  Hard- 
scrabble  mining  district,  Custer  Q.oViX\\.y .,  Colorado.,  since  \}n& first  day  of 
yuly.,  i878,  shall  be  adjudged  to  be  the  property  of  the  said  I/ilburn, 
Robinson,  Lawrence,  and  Matthew  y.  yunkin,  as  tenants  in  com- 
mon, the  same  as  though  the  said  lode  property  had  been  located 
and  recorded  in  the  names  of  all  the  said  last-mentioned  parties,  and 
in  accordance  with  the  terms  of  the  said  contract ;  that  the  said 
Hilburn,  Robinson,  Lawrence,  and  Matthew  y.  yunkin  be  adjudged 
and  decreed  to  make,  execute,  and  deliver  each  to  the  other  such 
deed  or  deeds  as  may  be  necessary  to  convey  to  each  other  such 
undivided  interest  in  any  and  all  mining  property  developed  and 
discovered,  located  or  recorded,  in  said  Hardscrabble  mining  dis- 
trict, by  any  one  or  more  of  them,  and  not  located  and  recorded  in 
the  names  of  all  as  by  virtue  of  said  agreement  they  are  entitled  to 
hold ;  that  the  said  defendants  may  also  be  decreed  and  adjudged 
to  convey  to  the  said  plaintiffs  herein  a  sufficient  interest  in  the  said 
Mino  Rico  lode  to  rpake  the  interest  of  the  said  plaintiffs  an  un- 
divided two-fourths,  in  accordance  with  their  rights  under  said  con- 
tract ;  that  an  accounting  may  be  taken  of  the  value  of  all  ores 
taken  out  of  said  Plata  Verde  lode,  or  any  other  of  said  lodes  above 
mentioned,  and  sold  or  converted  to  the  use  of  the  defendants,  by 
said  defendants,  or  either  of  them,  and  also  an  account  of  moneys 
paid  out  or  expended  by  said  parties  to  said  agreement,  since  the 
first  day  of  yuly,  i878,  in  and  about  the  said  business  of  prospecting 
for  development  and  recording  of  lodes;  and  that  the  said  parties 
may  be  decreed  to  pay  each  to  the  other  such  sums  as  shall  be  found 
due  to  the  other,  for  or  on  account  of  moneys  paid  or  for  moneys 
received  for  sale  of  ore,  or  otherwise,  mined  or  taken  from  any 
lode  property  found  to  be  the  property  of  the  said  parties ;  that 
the  said  defendants  be  enjoined  from  carrying  away  or  disposing  of 
any  ore  mined  or  taken  out  of  said  lodes  above  mentioned,  or  from 
selling,  bonding,  or  in  any  wise  disposing  of  or  incumbering  more 
than  two-fourths  of  said  lodes,  until  the  further  order  of  this  court ; 
and  that  to  secure  this  end  a  temporary  injunction  may  issue  there- 
for out  of  this  court ;  that  some  proper  person  may  be  appointed 
by  this  court  as  a  receiver,  to  take  charge  of  any  and  all  ores  that 
may  now  be  mined  in  said  lode,  or  that  has  been  taken  out  of  said 
lodes  above  mentioned,  with  power  to  dispose  of  the  same  for  the 
use  and  benefit  of  all  the  parties  to  said  agreement  above  mentioned, 
and  that  the  plaintiffs  have  judgment  against  said  defendants  for 
their  costs  expended  herein,  and  such  other  and  further  relief  as 
may  herein  be  meet  and  proper.!  {^Signatttre  ofi attorney.) 

1.  To  this  Qomplaint  a  demurrer  was  the  complainants  were  entitled,  if  not 

interposed,  which  was  sustained  by  the  to  all  the  relief  prayed,  to  at  least  a 

trial  court,  but  on  appeal  the  judg-  specific  performance  as  well  as  an  ac- 

ment  was  reversed  on  the  ground  that  count  of  the  profits  wrongfully  appro- 

on  the  facts  alleged  in  the  complaint,  priated.     Lawrence    v.    Robinson,    4 

which  were  admitted  by  the  demurrer,  Colo.  577. 
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p.  Complaint  Demanding  an  Accounting  by  a  Municipal  Corporation  for 

Stock  Illegally  Transferred. 

Form  No.  500. 

(Precedent  in  Chapman  v.  Charleston,  28  S.  Car.  374.) 
(  Caption.^ 

The  plaintiffs,  complaining  of  the  defendants,  allege: 

I.  That  the  said  the  City  Council  of  Charleston  is  a  municipal 
corporation  duly  created  by  and  under  the  laws  of  South  Carolina. 

II.  That  James  Chapman.,  late  of  Charleston^  made  and  executed 
his  last  will  and  testament  and  codicil  thereto,  dated,  respectively. 
May  27,  i856,  and  July  5,  i856,  whereby  he  appointed  his  sons 
Thomas  E.  Chapman.,  James  Chapman,  and  Robert  B .  Chapman, 
and  John  W.  Caldwell  and  James  H.  Wilson,  and  his  wife  Isa- 
bella Chap7nan,  executors  and  executrix  of  his  said  will,  and  author- 
ized and  empowered  them  to  sell  and  dispose  of  such  parts  of  his 
estate  as  they  might  think  expedient,  except  such  public  securities 
as  by  said  will  he  directed  to  constitute  the  sum  of  twenty-jive 
thousand  dollars  for  each  of  his  said  daughters,  and  his  dwelling 
house,  with  the  furniture,  plate,  servants,  and  appurtenances,  which 
had  been  set  apart  as  a  home  for  his  wife  and  children. 

III.  That  by  his  said  will  the  testator  gave  to  each  of  his  daugh- 
ters, that  is  to  say,  Isabel  L.  Chapman,  Alice  Chapman,  and  Jesse 
Hannah  Chapman,  the  sum  of  twenty-Jive  thousand  dollars,  to 
be  taken  in  the  most  secure  investments  owned  by  the  testator, 
such  as  stocks  or  bonds  of  the  city  of  Charleston,  or  the  stocks 
of  the  state  of  South  Carolina,  and  he  directed  that  the  sum 
of  twenty-Jive  thousand  dollars  so  given  to  each  of  his  daugh- 
ters, as  also  such  other  portions  of  his  estate  as  each  of  them 
might  be  entitled  to  receive  in  the  final  division  of  his  estate, 
should  be  taken  and  held  by  J.  W.  Caldwell,  W.  C.  Bee, 
and  George  M.  Coffin,  as  trustees  for  each  of  his  daughters,  to 
be  held  by  them  in  strict  settlement,  but  that  in  the  event  that 
either  or  all  of  his  daughters  should  die  unmarried,  without  leaving 
issue  surviving  them,  the  share  or  portion  of  his  estate  to  such 
daughters  given  should  cease  and  determine  and  be  divided  among 
his  other  children,  share  and  share  alike;  that  by  his  said  will  the 
testator  devised  and  bequeathed  to  his  widow  for  life  or  widow- 
hood the  use  of  his  house.  No.  4  Water  street,  with  furniture, 
plate,  servants,  and  everything  appertaining  to  the  same,  and  di- 
rected his  executrix  and  executors  to  set  apart  and  invest  in  secure 
public  securities  the  sum  of  thirty  thousand  dollars  for  her  benefit, 
the  annual  interest  or  income  to  be  paid  to  her  during  her  life  or 
widowhood,  and  from  and  after  her  death  or  marriage  every  part 
thereof  to  be  immediately  divisible  among  his  children,  in  equal 
parts  or  shares,  each  of  the  parts  or  shares  coming  to  his  daughters 
to  be  held  and  taken  for  their  use  in  the  manner  provided  for  the 
bequest  previously  made  to  them,  and  the  part  or  share  coming  to 
his  sons  be  held  and  taken  by  them,  in  the  manner  hereafter  to  be 
expressed,  of  and  concerning  the   shares  or  portions  of  testator's 
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estate  which  they  shall  be  respectively  entitled  to  take  under  testa- 
tor's said  will. 

IV.  That  the  trusts  expressed,  of  and  concerning  the  shares  given 
to  testator's  sons,  are  contained  in  the  following  clause  of  testator's 
will :  "  My  sons  shall  respectively  be  entitled  to  shares  or  portions 
corresponding  in  amount  with  the  sums  by  me  given  to  my  daugh- 
ters, if  my  estate  shall  be  sufficient  to  do  so;  and  when  the  shares 
of  my  sons  shall  be  made  equal  to  the  shares  which  I  have  given 
to  my  daughters,  then  the  rest  and  residue  of  my  estate,  of  whatso- 
ever and  all  kinds  consisting,  shall  be  equally  divided  among  all 
my  children,  share  and  share  alike,  the  shares  or  portions  coming 
to  my  daughters  to  be  held  and  taken  in  the  manner  hereinbefore 
expressed  and  declared  by  me;  and  the  shares  or  portions  coming 
to  my  sons  to  be  held  by  them  in  the  manner  following,  that  is  to 
say,  that  if  they  or  either  of  them  shall  die  unmarried  and  without 
issue,  then  the  share  or  portion  of  my  estate  shall  thereupon  revert 
to  my  other  children,  and  be  divisible  among  them,  share  and  share 
alike,  if  more  than  one,  and  if  but  one,  then  to  that  one  absolutely 
and  forever;  but  in  case  that  son  or  sons,  having  married,  shall  die 
leaving  a  child  or  children  surviving  him  or  them,  in  such  case  the 
share  or  shares  of  such  son  or  sons  shall  belong  to  such  child  or 
children,  if  more  than  one,  absolutely  and  forever,  and  in  such  case 
the  child  or  children  shall  represent  the  parent  or  parents  and  take 
share  or  shares  to  which  such  parent  would  have  been  entitled.  All 
of  which  will  more  fully  appear  by  reference  to  said  will  of  record 
in  the  Probate  Court  for  said  county,  and  to  which  plaintiffs  crave 
leave  to  refer  as  often  as  may  be  necessary. 

V.  That  the  testator  James  Chapman  died  in  the  year  i859, 
leaving  said  will  and  codicil  unrevoked  and  in  full  force  and  virtue, 
and  the  same  were  proved  before  the  ordinary  of  Charleston,  on 
February  7,  i859,  and  at  the  same  time  qualified  John  W.  Cald- 
well,  Robert  B.  Chapman,  and  James  H.  Wilson;  that  James 
Chapman,  Jr.,  qualified  as  executor  subsequently,  to  wit,  in  Feb- 
ruary, i860;  that  Isabel  Chapman  and  Thomas  E.  Chapman 
never  qualified  thereon. 

VI.  That  the  testator  James  Chapman  departed  this  life  seised 
and  possessed  of  a  house  and  lot  on  the  north  side  of  Water  street, 
in  the  city  of  Charleston,  known  as  No.  4,  of  two  houses  and  lots 
on  the  south  side  of  Water  street,  known  respectively  as  Nos.  1 
and  3,  and  of  stocks,  bonds,  and  other  personal  property  to  a  large 
amount,  including  %50,000  of  city  of  Charleston  stocks,  and  %2S,- 
710  of  state  of  South  Carolina  stocks,  which  he  had  directed  to  be 
set  apart  for  his  daughters. 

VII.  That  one  of  the  testator's  daughters  died  in  his  lifetime, 
and  he  left  surviving  his  widow  Isabel  Chapman,  two  daughters 
Isabel  Chapman  and  Jesse  H.  Chapman,  and  three  sons  Thomas 
E.  Chapman,  James  Chapman,  and  Robert  Chapman;  that  his 
daughter  Isabel  Chapman  died  on  or  about  July  29,  \%6Jf,  and 
Jesse  Chapman  on  or  about  December  11,  both  of  them  unmarried, 
and  one  of  them  under  age. 
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VIII.  That  afterwards,  to  wit,  on  May  25,  i866,  a  bill  was  filed 
in  this  honorable  court,  by  yo/in  W.  Caldwell,  Robert  B.  Chap- 
man, yames  H.  Wilson,  executors,  against  Thomas  R.  Chapman, 
jfames  Chapman,  Robert  B.  Chapman,  Isabella  Chapman,  Rosa 
Chapfnan,  yulia  Bell  Chapfnan,  and  Jesse  Chapman,  for  the  set- 
tlement and  division  of  the  estate  of  said  testator,  in  which  the 
complainants  alleged  that  they  were  ready  and  willing  to  set  apart 
the  widow's  shares,  and  to  take  an  account,  but  were  not  willing  to 
turn  over  to  the  sons  the  shares  allotted  to  them,  they  being  advised 
that  said  sons  were  not  entitled  to  an  absolute  estate  in  the  shares 
bequeathed  to  them,  or  to  the  custody  and  possession  of  said  shares, 
but  had  only  a  qualified  interest  therein,  the  absolute  interest  being 
given  to  the  children  of  said  sons,  and  that  it  was  the  duty  of  the 
executors  to  hold  the  same  for  the  benefit  of  those  entitled  thereto, 
on  the  happening  of  the  contingencies  specified  in  the  will;  that 
to  said  bill  the  defendants  James  Chapman  and  Thomas  E .  Chap- 
tnan  filed  their  answer,  and  afterwards,  to  wit,  on  April  20,  i866, 
the  cause  having  come  on  to  be  heard,  it  was  ordered,  adjudged, 
and  decreed  by  the  court  that  the  sons  of  the  testator  were  entitled 
to  have  possession  of  their  respective  shares  whether  their  interest  be 
absolute  or  only  for  life,  the  executors  not  having  been  appointed 
trustees  of  the  testator's  sons  or  directed  to  retain  possession  of  their 
respective  shares ;  that  by  said  decree  it  was  referred  to  James 
Tupper,  master,  to  inquire  and  report  as  to  the  shares  to  which  the 
widow  Isabel  Chapman,  and  the  three  sons  James,  Thomas,  and 
Robert  Chapman  were  respectively  entitled  to  receive  under  the 
terms  of  the  said  will;  that  on  July  12,  i866,  the  said  master  filed 
his  report,  and  among  other  things  reported  that  under  the  provi- 
sions of  the  will  the  executors  had  allotted  to  the  widow  the  follow- 
ing property:  $7,000  house  and  lot,  Water  street ;  $20,000  city  of 
Charleston  6  per  cent,  stock  ;  $10,000  state  of  South  Carolina  6  per 
cent,  stock  ;  and  recommended  that  the  allotment  to  the  widow  be 
confirmed;  that  on  July  21,  i866,  on  hearing  the  report  of  mas- 
ter Tupper,  the  solicitors  of  the  several  parties  not  objecting  nor 
presenting  exceptions  thereto,  it  was  ordered  and  decreed  by  the 
court  that  the  report  be  confirmed,  and  that  upon  the  executors  of 
James  Chapman,  the  testator,  transferring  to  the  defendants  James 
Chapman,  Thomas  E.  Chapman,  Robert  B.  Chapman  the  prop- 
erty, real  and  personal,  set  forth  in  the  report  of  master  Tupper,  as 
respectively  and  by  their  agreement  to  be  taken  by  the  several  par- 
ties as  that  to  which  they  are  entitled  under  the  will  of  their  testa- 
tor, the  executors  be  discharged. 

IX.  That  the  said  Robert  B.  Chapman  died  on  April  SO,  \866, 
leaving  surviving  him  the  following  children,  to  wit,  Julia  Isabel 
Chapman  and  Jesse  Chapman;  that  Thofnas  E.  Chapman  died 
on  February  16,  i868,  leaving  surviving  him  the  following  chil- 
dren, to  wit,  Robert  B.  Chapman  and  Isabella  A.  Briggs,  a  minor, 
and  the  wife  of  Henry  W.  Briggs;  that  James  Chapman  died 
on  September  12,  i881,  leaving  surviving  him  the  following  chil- 
dren, to  wit,  Rosa  Chapman,  James  Chapman,  Robert  Chapman, 
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Georgie    Chapman^  and  Hugh  Banks  Chapman.,  the   last   four  of 
whom  are  all  minors. 

X.  That  Isabella  Chapma7i,  the  widow,  died  on  March  6, 
i887,  having  survived  all  her  children,  and  that  upon  her  death  her 
grandchildren  became  entitled  to  the  city  stock  aforesaid,  allotted 
to  her  under  the  decree  of  this  court,  as  follows  :  the  children  of 
Robert  S.  Chapman.,  to  one-third  among  them ;  the  children  of 
yames  Chapman.,  to  one-third  among  them  ;  the  children  of  Thomas 
E.  Chapman.,  to  one-third  among  them ;  that  the  said  children  of 
Robert  B.  and  James  Chapman  have  declined  to  unite  in  this  action 
as  plaintiffs ;  that  each  of  said  certificates  for  said  stock  contained 
the  following  provision :  That  the  debt  evidenced  thereby  was  re- 
corded in  and  transferable  only  at  the  office  of  the  city  treasurer  by 
appearance  in  person  or  by  attorney,  according  to  the  rules  and  form 
instituted  for  that  purpose  ;  that  since  the  death  of  Isabella  Chap- 
man the  plaintiffs  have  discovered  that  ten  thousand  dollars  of  the 
said  city  stock,  as  allotted  to  the  said  Isabella  Chapman  as  aforesaid, 
was  on  or  about  June  22,  i869,  transferred  by  the  city  of  Charles- 
ion  to  some  person  or  persons  unknown  to  the  plaintiffs,  under  and 
by  virtue  of  an  authority  indorsed  on  the  certificate  of  said  stock, 
and  signed  by  James  and  Robert  B.  Chapman;  and  the  remaining 
ten  thousand  dollars  thereof  was  transferred  by  said  city  to  some 
person  or  persons  unknown,  on  or  about  August  IS,  i867,  under 
and  by  virtue  of  a  like  indorsement;  that  said  transfers  were  illegal 
and  void,  and  were  made  through  the  carelessness  of  the  officers 
and  agents  of  the  city,  and  by  reason  thereof  the  said  stock  has  been 
wholly  lost  to  the  plaintiffs  and  the  other  parties  entitled  thereto  : 
wherefore  the  plaintiffs  pray  that  the  city  of  Charleston  may  be 
required  to  deliver  to  the  plaintiffs  and  the  other  parties  entitled 
thereto  the  said  city  stock  so  illegally  transferred,  or  to  account  to 
them  for  the  same.         John  C.   Calhoun,  Attorney  for  Plaintiffs. 

q.  Complaint  for  an  Accounting  between  Persons  Engaged  in  a  Joint 
Mercantile  Entepprise. 

Form  No.  501. 

(Precedent  in  Ross  v.  Willett,  (Supreme  Ct.)  11  N.  Y.  Supp.  621.) 
(  Caption.^ 

FIRST  CAUSE  OF  ACTION. 

For  a  first  cause  of  action,  plaintiff  alleges.  First,  That  in  the 
year  \880,  and  long  prior  thereto,  and  until  the  Jirst  day  o(October, 
1S88,  one  James  G.  Ross  was  a  merchant  doing  business  in  the 
city  of  Quebec,  in  the  Dominion  of  Canada,  and  elsewhere,  under 
the  firm  name  of  Ross  &  Co.;  and  upon  information  and  belief 
that,  at  all  the  times  hereinafter  mentioned,  the  defendants  Wallace 
P.  Willett,  Nathaniel  P .  Hamlen,  and  Horatio  G.  Curtis  -were  mer- 
chants doing  business  in  the  city  of  Boston,  Massachusetts,  under 
the  firm  name  of  Willett,  Hamlen  <&  Co.,  and  in  the  city  of  Netv 
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Tork  under  the  firm  name  of  Willett  <&  Hamlen.  Second,  That 
on  or  about  the  said^r^/  day  of  October.,  i85'5,  the  said  James  G.  J^oss 
died,  and  on  or  about  the  twenty-Jifth  day  of  April.,  i889,  and  be- 
fore the  commencement  of  this  action,  ancillary  letters  of  adminis- 
tration upon  his  estate  were  duly  issued  and  granted  to  plaintiff  by 
the  surrogate's  court  of  the  city  and  county  of  New  Tork;  that 
plaintiff  duly  qualified  as  such  administrator,  and  entered  upon  the 
discharge  of  his  duties  as  such,  and  has  ever  since  been  such  adminis- 
trator. Third,  Upon  information  and  belief  that  in  or  about  the 
month  of  Aprils  i880,  the  said  James  G.  Jioss  and  the  defendants 
agreed  to  purchase  jointly  a  cargo  of  sugar  to  be  shipped  from  the 
island  of  Java  on  the  bark  Cornelis  Smit  to  some  port  in  the 
United  States.,  and  there  sold,  and  they  further  agreed  that  the  profit 
made  or  loss  incurred  from  the  said  purchase  and  sale  should  be 
divided  or  borne  in  the  proportion  of  three-fourths  by  the  said 
James  G.  Ross.,  and  one-fourth  by  the  defendants.  Fourth,  Upon 
information  and  belief  that  thereafter  and  pursuant  to  said  agree- 
ment, the  said  purchase  w^as  made,  and  the  said  cargo  of  sugar  re- 
ceived in  the  port  of  Boston.,  on  or  about  the  fifteenth  day  of  Octo- 
ber., i880.  Fifth,  That  the  money  required  for  said  purchase  was 
furnished  and  advanced  almost  exclusively  by  the  said  James  G. 
Ross,  and  large  sums  were  paid  out  and  expended  by  him,  and  by  this 
plaintiff  as  administrator,  for  the  carriage,  handling,  insurance, 
storage,  and  other  expenses  incidental  thereto.  Sixth,  That  on  or 
about  the  seventeenth  day  of  June.,  i889,  the  said  cargo  of  sugar  was 
sold  pursuant  to  said  agreement,  and  the  said  joint  transaction  duly 
terminated.  Seventh,  That  a  large  loss  was  incurred  in  the  said 
transaction,  amounting  to  about  the  sum  of  $113,000,  almost  all  of 
which  was  borne  and  paid  by  the  said  James  G.  Ross,  and  by 
plaintiff  as  said  administrator.  Eighth,  That,  under  and  pursuant 
to  said  agreement,  defendants  became  liable  for  one^fourth  of  said 
loss;  that,  after  crediting  them  with  all  moneys  paid  and  expended 
by  them  on  account  of  said  transaction,  there  is  a  balance  of  about 
$28,000  due  and  owing  to  plaintiff  by  defendants,  and  defendants 
are  indebted  to  plaintiff  in  at  least  said  sum,  and  will  be  found  to 
be  so  indebted  upon  a  settlement  and  adjustment  of  the  accounts. 
Ninth,  That  defendants  refuse  to  settle  and  wind  up  the  affairs  of 
said  joint  transaction,  or  to  make  and  state  an  account  with  plain- 
tiff and  pay  the  balance  due  thereon,  and  they  deny  any  and  all  lia- 
bility to  plaintiff  for  any  part  of  the  loss  on  said  sugar. 

SECOND  CAUSE  OF  ACTION. 

For  a  second  cause  of  action,  plaintiff  alleges:  First,  Plaintiff 
repeats  and  makes  part  hereof  the  allegations  contained  in  the  first 
and  second  paragraphs  of  the  first  cause  of  action.  Second,  Upon 
information  and  belief  that  in  or  about  the  month  of  December, 
\880,  the  said  James  G.  Ross  and  the  defendants  agreed  to  pur- 
chase jointly  a  cargo  of  sugar  which  had  been  transported  to  the 
port  of  Nexu  Tork  by  the  ship  Phineas  Pendleton  and  they 
further   agreed    that    said    cargo    should    be    sold    for    their   joint 
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accounts,  and  that  the  profit  made  or  loss  incurred  thereby  should  be 
divided  or  borne  in  the  proportion  of  three-fourths  by  the  said 
James  G.  Ross,  and  one-fourth  by  the  defendants.  Third,  Upon 
information  and  belief  that  pursuant  to  said  agreement  the  said 
purchase  was  made,  and  the  said  cargo  received  in  the  said  port  of 
New  Tork  in  or  about  the  said  month  of  December,  188O.  Fourth, 
That  the  money  required  for  said  joint  transaction  was  furnished 
and  advanced  almost  exclusively  by  the  said  James  G.  Ross  and 
his  estate,  and  large  sums  were  paid  out  and  expended  by  said  Ross, 
and  by  this  plaintiff  as  his  said  administrator,  in  the  purchase, 
handling,  insurance,  and  storing  of  said  cargo,  and  for  other  ex- 
penses incidental  thereto.  Fifth,  That  on  or  about  the  twenty-third 
day  of  July,  i889,  the  said  cargo  was  sold  pursuant  to  said  agree- 
ment, and  the  said  joint  transaction  duly  terminated.  Sixth,  That 
a  large  loss  was  incurred  in  said  transaction,  amounting  to  about  the 
sum  of  %128,000,  almost  all  of  which  was  paid  and  borne  by  the  said 
James  G.  Ross,  and  by  plaintiff  as  said  administrator.  Seventh, 
That,  under  and  pursuant  to  said  agreement,  defendants  became  lia- 
ble for  one-fourth  of  said  loss ;  that,  after  crediting  them  with  all 
moneys  paid  and  expended  by  them  on  account  of  said  transaction, 
there  is  a  balance  of  about  $32,000  due  and  owing  to  plaintiff  by  de- 
fendants, and  defendants  are  indebted  to  plaintiff  in  at  least  said 
sum,  and  will  be  found  to  be  so  indebted  upon  a  settlement  and  ad- 
justment of  the  accounts.  Eighth,  That  defendants  refuse  to  settle 
and  wind  up  the  affairs  of  said  joint  transaction,  or  to  make  and 
state  an  account  with  plaintiff  and  pay  the  balance  due  thereon, 
and  they  deny  any  and  all  liability  to  plaintiff  for  any  part  of  the 
loss  on  said  sugar  :  wherefore  plaintiff  asks  that  an  account  may 
be  taken  of  all  dealings  and  transactions  under  said  agreements 
with  James  G.  Ross,  deceased,  and  an  account  of  the  moneys  re- 
ceived and  paid  out  by  said  James  G.  Ross  the  plaintiff,  and  the 
defendants,  respectively,  in  regard  to  the  same ;  that  the  defend- 
ants be  adjudged  to  pay  the  plaintiff,  as  administrator  as  aforesaid, 
any  sum  which,  upon  the  true  state  of  said  accounts,  appears  to  be 
due  to  plaintiff  as  administrator  as  aforesaid ;  and  that  plaintiff 
have  such  further  or  other  relief  as  to  the  court  may  seem  just. 

(Signature.) 

r.  Ck)inplalnt  for  an  Accounting  of  Goods  Sold  on  Ck)mmlssion. 

Form  No.  502. 

(Precedent  in  Gillespie  v.  Davidge  Fertilizer  Co.  (Supreme  Ct.),  20  N.  Y. 

Supp.  833-) 

(  Caption  and  com7nencement.) 

First,  That  the  plaintiffs  are  copartners  in  business  as  commission 
merchants  in  the  city  of  New  Tork,  under  the  firm  name  and  style  of 
Gillespie  Bros.  &  Co.  Second,  That  the  defendant  is  a  manufactur- 
ing corporation  created  by  and  under  the  laws  of  the  state  of  New 
Tork.  Third,  That  heretofore,  to  wit,  on  or  about  the  twenty-eighth 
day  of  February,  i889,  an  agreement  was  entered  into  between  plain- 
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tiffs  and  defendant,  a  copy  of  which  is  set  forth  in  Exhibit  A  here- 
to attached,  and  that  thereafter,  to  wit,  on  or  about  the  second  day 
of  March,  i889,  a  furtlier  and  separate  agreement  was  entered  into 
between  plaintiffs  and  defendant,  a  copy  of  which  is  set  forth  in 
Exhibit  B  hereunto  attached,  and  that  thereafter,  to  wit,  on  or 
about  the  third  day  of  April,  i889,  a  further  and  separate  agreement 
was  entered  into  between  plaintiffs  and  defendant,  a  copy  of  which 
is  set  forth  in  Exhibit  C  hereunto  attached.  Fourth,  That,  pursuant 
to  the  terms  of  said  agreements,  the  defendant  received  all  and 
singular  the  goods  specified  in  Exhibits  A,  B,  and  C  thereto  at- 
tached, and  thereafter  disposed  of  the  same,  or  some  part  thereof, 
and  has  received  the  avails  of  same,  or  a  portion  thereof,  but 
has  wholly  failed,  refused,  and  neglected  to  account  or  pay  over  to 
these  plaintiffs  the  proceeds  thereof,  except  the  sum  of  $2,303.15,  al- 
though requested  so  to  do  by  the  plaintiffs  in  this  action.  Fifth,  That 
by  reason  of  said  failure,  refusal,  and  neglect  on  the  part  of  said 
defendant,  and  for  other  good  and  sufficient  reasons,  the  plaintiffs 
have,  by  due  and  proper  notice  to  defendant,  terminated  said  agency, 
and  have  demanded  all  of  the  goods  not  heretofore  disposed  of,  and 
all  of  the  moneys,  property,  and  accounts  in  its  possession,  or  re- 
ceived by  it  the  defendant,  relating  to  the  sale  of  the  goods  hereto- 
fore furnished  to  the  said  defendant,  under  and  in  pursuance  of  the 
terms  of  the  said  agreement ;  that  the  said  defendant  refused  to  turn 
over  to  the  plaintiffs  any  moneys  in  its  hands,  or  any  of  the  prop- 
erty so  consigned  to  it,  or  to  render  any  just  account  thereof,  and 
the  said  defendant  also  refused  to  allow  these  plaintiffs,  or  their 
agent,  to  examine  the  books  of  said  defendant  containing  the  en- 
tries relating  to  said  property,  and  refused  and  still  refuses  to  give 
these  plaintiffs  proper  facilities  of  ascertaining  the  facts  in  relation 
thereto.  Sixth,  The  plaintiffs  verily  believe  that  the  defendant  has 
in  his  possession,  or  under  his  control,  money,  accounts,  notes,  and 
merchandise  belonging  to  these  plaintiffs,  and  also  a  portion  of  the 
goods  so  consigned,  but  the  amount  thereof  these  plaintiffs  were 
unable  to  determine ;  but  the  plaintiffs  believe  that  the  same 
amounted,  at  the  time  of  the  commencement  of  this  action,  to  at 
least  $6,000:  wherefore  plaintiffs  demand  an  accounting  between 
plaintiffs  and  defendant,  and  a  judgment  for  the  amount  found  to 
be  due  under  said  accounting,  by  the  defendant  to  these  plaintiffs, 
and  for  such  other  and  further  relief  as  to  the  court  may  seem  just 
and  proper. 

Kneeland,  Stewart,  S  Epstein,  Plaintiffs'  Attorneys. 
51   Chambers  Street,  New  Tork  City. 

s.  Answer  to  the  Fopegoing  Complaint. 

Form  No.  503. 

(Precedent  in  Gillespie  v.  Davidge  Fertilizer  Co.,  (Supreme  Ct.)  20  N.   Y. 

Supp.  834.) 

(  Title  ajid  C07nmenccf?ient . ) 

First,  For  a  first  defense:    (i)   It  has  no  knowledge  or  informa- 

372  Volume  I. 


504.  ACCOUNTS  AND  ACCOUNTING.  504. 

tion  sufficient  to  form  a  belief  as  to  the  allegations  contained  in  the 
first  subdivision  of  said  complaint.  (2)  It  admits  that  it  is  a  manu- 
facturing corporation,  but  alleges  that  it  is  organized  for  the  sole 
purpose  of  manufacturing  fertilizers  and  selling  the  same.  (3)  On 
information  and  belief  it  denies  each  and  every  allegation  contained 
in  subdivisions  third,  fourth,  fifth,  and  sixth  of  said  complaint,  ex- 
cept that  it  received  certain  goods  similar  to  those  mentioned  in 
exhibits  A,  B,  and  C,  and  has  disposed  of  a  part  thereof,  and  has 
received  the  avails  of  a  portion  thereof.  Second,  For  a  second  de- 
fense: The  defendant,  further  answering,  says,  on  information  and 
belief,  that  the  said  R.  C.  Davidge  mentioned  in  Exhibits  A,  B, 
and  C,  annexed  to  said  complaint,  had  no  authority  to  sign  the 
same  or  to  enter  into  such  a  contract  in  the  name  of  the  defendant, 
and  that  the  alleged  obligations  mentioned  and  set  forth  in  said 
Exhibits  A,  B,  and  C  were  foreign  to  the  objects  for  which  the 
defendant  was  organized,  beyond  its  powers,  and  as  to  the  defend- 
ant were  unauthorized  and  void  :  wherefore  the  defendant  demands 
that  said  complaint  be  dismissed,  with  costs. 

George   Wilcox,  Defendant's  Attorney. 

t.  Between  Tenants  in  (Common. 

(1)  In  General. 

One  tenant  in  common  may  maintain  a  suit  in  equity  against 
another  for  an  accounting  of  rents  and  profits  of  the  land.i 

(2)  Bill  for  an  Accounting  between  Partners  Owning  Ore 
Lands  as  Tenants  in  Common. 

Form  No.    504. 
(Precedent  in  Grubb's  Appeal,  66  Pa.  St.  117.) 

{^Address  and  commencement.) 

That  U.  B.  Grubb  died  intestate,  seised  of  several  tracts  of  land 
in  the  counties  of  Lebanon^  Dauphin.,  Lancaster .,  and  York.,  includ- 
ing one-sixth  of  the  Cornwall  ore  banks  in  Lebanon  county,  and  the 
right  to  dig  and  carry  away  ore  from  lands  adjoining  the  banks, 
and  the  right  to  all  the  ore  in  Chestnut  Lf ill  ore  bank,  in  Lancaster 

1.   Ruffners  T'.  Lewis,  7  Leigh  (Va.)  the  same.      Pepp.    &    L.   Dig.    (Pa.) 

720;  Early  -'.  Friend,  16  Gratt.  (Va.)  103,   §    7;  Coleman    v.    Coleman,    19 

21 ;  Graham  v.  Pierce,  19  Gratt.  (Va.)  Pa.  St.  100;  Coleman's  Appeal,  62  Pa. 

28;  Newman   v.    Newman,   27   Gratt.  St.   252;  Alden's   Appeal,  93   Pa.    St. 

(Va.)  714;  Trapnall  v.  Hill,  31  Ark.  182;    Ege   v.    Kille,   84   Pa.   St.  333; 

345;  Crow  r.  Mark,  52  111.  332;  Hen-  Fulmer's  Appeal,  128  Pa.  St.  24. 
son  V.  Moore,  104  111.  403.  In   the   following   cases   are   to    be 

Tenants  in  common  of  lands  con-  found  the  substance  of  bills  for  ac- 
taining  coal,  iron  ore,  or  other  min-  counting  by  one  tenant  in  common 
erals  may  proceed  in  equity  for  an  ac-  against  another.  Dunham  v.  Love- 
counting  against  such  of  the  coten-  rock,  158  Pa.  St.  198;  Christy  v. 
ants  as  have  made   profit  by  mining  Christy,  162  Pa.  St.  485. 
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county;  on  this  real  estate  there  were  a  furnace  and  two  forges; 
that  H.  B.  Grubb  left  to  survive  him  a  widow  and  seven  children, 
amongst  whom  were  the  plaintiff  and  defendant,  and  that  under  pro- 
ceedings in  partition  in  1856,  the  real  estate,  including  the  ore-rights, 
was  adjudged  at  the  valuation  of  %175,000  to  the  plaintiff  and  de- 
fendant, who  entered  into  a  partnership  in  mining  ore  and  manu- 
facturing and  selling  iron,  and  brought  the  whole  of  the  real  estate 
into  partnership,  which  continued  till  i8J5,  when  it  was  dissolved 
by  the  defendant ;  that  the  interest  and  part  of  the  shares  of  the 
widow  and  heirs  of  H.  B.  Grubb  were  paid  by  partnership  funds; 
that  with  partnership  funds  the  firm  erected  three  other  fur- 
naces, and  for  partnership  purposes  they  purchased  the  fee  of  the 
Chestnut  Hill  ore  bank ;  that  their  interest  in  the  Cornwall  and 
Chestnut  Hill  ore  banks,  and  all  the  other  real  estate,  had  always 
been  held  in  partnership,  and  they  had  worked  the  ore  banks  for 
partnership  purposes  and  with  partnership  funds,  employed  agents, 
kept  books  of  account  amounting  to  not  less  than  %2,000,000,  and 
no  account  had  been  settled  between  them;  that  plaintiff  had  on 
some  occasions  sold  iron  in  his  own  name,  but  ahvays  for  the  firm, 
and  had  always  been  ready  to  account  for  that  as  ore  taken  for  his 
separate  use;  that  the  defendant  claimed  the  right  to  take  ore  for 
his  exclusive  benefit,  and  had  sold  ore  and  made  contracts  for 
sale,  and  pretends  that  by  accounting  for  the  ore  at  a  price  less 
than  its  value,  and  than  he  received  for  it,  he  is  entitled  to  the  profit 
of  its  sale  for  his  own  use,  and  refuses  to  allow  the  firm  or  the 
plaintiff  to  participate  in  the  profit,  and  would  not  account ;  that  in 
18.5.5  the  defendant  erected  a  furnace  near  the  Chestnut  Hill  bank, 
and  had  since  taken  ore  to  supply  it  from  that  bank,  and  although 
the  ore  thus  taken  by  the  defendant  had,  up  to  the  dissolution  in 
18.5J,  been  mined  at  the  expense  of  the  firm,  the  defendant  refused 
to  account  for  it  except  as  above  stated  ;  that  the  defendant  in  i85J 
gave  notice  that  he  dissolved  the  firm,  but  the  ore  banks  and  other 
property  were  undivided,  and  he  continued  to  use  and  sell  the  ore 
for  his  own  benefit  without  accounting  for  it ;  that  under  a  bill  filed 
by  R.  W.  Coleman  for  an  account  of  ore  taken  from  the  Cornwall 
banks,  a  decree  had  been  made  against  the  other  owners  for  an  ac- 
count at  the  market  value,  by  which  the  interests  of  the  plaintiff  and 
defendant  therein  were  made  a  unit,  and  the  plaintiff  was  jointly 
chargeable  with  ore  taken  by  the  defendant,  but  the  defendant 
would  not  allow  the  plaintiff  any  of  the  ore  taken  by  him  or  the 
proceeds,  nor  make  any  settlement ;  that  there  remained  charged  on 
the  real  estate  and  ore  banks  ^30,000  unpaid  purchase-money  and 
the  balance  of  the  share  of  one  of  the  heirs ;  that  judgments  were 
obtained,  and  the  real  estate  about  to  be  sold,  and  although  the 
liabilities  could  be  paid  out  of  the  property,  and  the  defendant,  be- 
cause of  his  indebtedness  to  the  plaintiff  in  a  larger  amount,  should 
have  paid  the  whole,  the  plaintiff  consented  to  make  an  arrange- 
ment with  the  defendant  to  pay  the  liabilities  and  raised  his  own 
share,  when  the  defendant  refused  to  carry  out  the  arrangement ; 
that  the  liens  were  transferred  to  Brooke  <&  Coatcs  (Brooke  being  a 
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brother-in-law  of  the  defendant),  who  demanded  that  the  plaintiff 
should  pay  one-half  of  the  liens  from  his  separate  estate,  or  else 
they  would  sell  property  no  longer  belonging  to  the  defendant ; 
that  there  were  other  debts  of  the  firm  for  which  judgments  had 
been  obtained,  and  although  the  defendant  had  consented  that  one 
tract  should  be  sold  in  separate  parts  to  pay  these  debts,  he  after- 
wards refused  to  have  it  sold  except  as  a  whole,  which  would  be 
equivalent  to  preventing  a  sale  except  at  a  great  sacrifice ;  that  the 
plaintiff  was  about  effecting  an  arrangement  by  which  the  debts 
would  be  speedily  paid  by  the  sale  of  ore,  but  the  defendant,  claim- 
ing a  right  to  take  as  much  ore  as  he  wanted  for  his  own  furnace, 
and  to  pay  the  lien  of  Brooke  d;  Coates,  forbade  the  plaintiff's  miners 
to  mine ;  that  the  arrangement  with  Brooke  &  Coates  was  for  the 
defendant's  benefit,  and  should  not  deprive  the  plaintiff  of  the  use 
of  the  mines  or  of  his  equity  of  paying  joint  debts  from  joint  prop- 
erty ;  that  the  defendant  had  induced  parties  who  had  agreed  to 
take  ore  from  the  plaintiff  to  make  contracts  with  the  defendant 
alone,  and  would  claim,  as  he  had  done  since  i8<5J,  that  such  sales 
were  for  his  exclusive  benefit,  and  he  was  not  bound  to  account  for 
the  profits;  that  the  nonpayment  of  the  firm  debts  had  injured 
plaintiff  and  impaired  his  credit;  that  the  estate  of  the  firm, 
although  of  immense  value,  is  liable  to  be  sold  for  their  debts,  all  of 
which  could  be  paid  by  the  profits  arising  from  the  property,  or  a 
sale  of  part  of  it,  or  by  payment  of  the  balance  due  by  defendant ; 
that  no  final  settlement  has  been  made  ;  that  upon  such  a  settlement 
a  large  balance  would  appear  to  be  due  bj^  the  defendant,  who  re- 
fused to  make  a  fair  account  of  ore  taken  by  him  or  settlement  of 
the  partnership  transactions,  and,  refusing  to  provide  for  payment 
of  the  debts,  continued  to  use  and  sell  the  ore  for  his  own  benefit  to 
the  loss  of  the  plaintiff  and  the  risk  of  his  estate  and  property. 

Prayers:  i.  For  an  account  of  ore  taken  from  Cortivjall  and 
Chestnut  Hill,  and  decree  of  payment  of  what  might  be  due  plain- 
tiff. 

2.  For  an  account  of  the  partnership  transactions  and  payment  to 
plaintiff. 

3.  For  a  receiver. 

4.  For  partition,  and  in  the  meantime  an  injunction  against  de- 
fendant from  using  and  selling  ore. 

5.  For  general  relief.  {Signature  of  solicitor.) 

(3)  Bill   for   an    Accounting  among  Cotenants  of   an  Oil 

AND  Gas  Lease. 

Form  No.  505. 

(Precedent  in  Smiley  z>.  Gallagher,  164  Pa,  St.  498.) 

{Address  and  commencement.) 

First.  The  plaintiff  is  an  owner  of  an  undivided  one-fourth  in- 
terest in  a  certain  oil  and  gas  lease ;  that  the  lease  was  made  Sep- 
tember 23,  i893,  by  7.  C.  and  A'.  NoSle  McDonald  to  J.  E.  and 
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William  Gallagher,  y antes  O' Donnell,  and  jf.  W.  Smiley  as  ten- 
ants in  common,  and  granted  to  them  as  lessees  the  privilege  of 
mining  for  oil  and  gas  on  ten  acres  of  land  situate  in  Mt.  Pleasant 
township,  Washington  county,  for  a  period  of  three  years,  or  so- 
long  as  oil  or  gas  are  produced  in  paying  quantities,  they,  the 
lessees,  agreeing  to  drill  two  wells  within  one  year  from  the  date  of 
said  lease;  to  give  the  lessors  a  fixed  proportion  of  the  oil  pro- 
duced, a  stipulated  price  for  each  gas  well,  and  one  thousand  doWdLVs 
honvLS,  Jive  hundred  dollars  to  be  paid  when  the  lease  was  delivered, 
and  the  remaining  Jive  hundred  dollars  to  be  paid  out  of  the  first 
oil  produced. 

Second.  That  he  and  defendant  have  taken  possession  and  have 
drilled  and  completed  two  wells,  both  of  which  are  producing  oil 
at  the  rate  of  one  hundred  and  fifty  barrels  per  day,  and,  at  the 
time  of  filing  this  bill,  seventeen  hundred  barrels  of  oil  have  been 
run  from  said  wells  into  the  pipe-line  tanks. 

Third.  That  no  understanding  or  arrangements  have  been  made 
between  himself  and  his  co-tenants  as  regards  the  expenses  of  drill- 
ing said  wells,  and  that  no  division  order  has  ever  been  signed  by 
them,  and  filed  with  the  pipe-line  company,  for  the  oil  that  has  been 
run  into  the  tanks  and  that  may  hereafter  be  run  into  the  company's, 
lines. 

Fourth.  That  he  was  not  a  party  to  the  contract  made  with  the 
person  who  drilled  said  wells,  said  contract  having  been  made  by 
William  and  y.  E.  Gallagher;  that  said  contractors  have  not  been 
paid,  and  that  the  contractor  who  drilled  the  first  well  has  issued  a 
foreign  attachment  against  y.  E.  and  William  Gallagher,  of  Olean, 
N.  T.,  and  attached  their  interest  in  all  the  machinery  and  oil  in  and 
about  said  leasehold  and  oil  run  into  the  pipe-line  company. 

Fifth.  That  he  has  already  contributed  to  his  share  of  the  ex- 
penses of  procuring  said  lease,  and  drilling  and  operating  said  lease- 
hold, the  sum  oi  Jive  hundred  dollars,  and  is  ready  and  willing  to 
pay  his  full  proportional  share  of  the  expense. 

Sixth.  That  y.  E.  and  William  Gallagher,  on  November  4i 
i893,  sold,  transferred,  and  assigned  their  interest  in  said  leasehold 
to  y.  R.  Gallagher,  who  is  now  liable  for  his  proportionate  share 
of  the  expenses  of  operating  said  leasehold. 

Seventh.  That  his,  plaintiff's,  interests  are  being  jeopardized  by 
the  defendants  in  their  manner  of  operating  said  leasehold,  and  re- 
fusing to  pay  their  contractors. 

Eighth.  That  y.  E.  and  William  Gallagher,  and  their  assignee 
y.  R.  Gallagher,  have  sold  seventeen  hundred  barrels  of  oil  run 
from  the  said  wells  without  his  consent,  and  have  failed  to  render 
any  account  to  him  or  to  give  any  account  of  the  use  to  which  said 
money  was  placed.  (Defendant  prays  that  the  court  may  decree: 
I.  Who  are  cotenants  with  him,  and  the  proportionate  interest  of 
each  of  said  cotenants  in  said  leasehold,  machinery,  and  oil  produced 
from  said  leased  premises.  2.  To  account  between  the  parties. 
3.  That  a  division  order  may  be  made  in  accordance  with  the  pro- 
portionate share  of  each  owner.     4.  For  general  relief.) 
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u.  Bill  to  Remove  Trustee  and  Ck)mpel  Aeeounting. 

Form  No.  506. 

Adam  Bcrwcn    )       -r     r^i 

f       in  L/ianccrv, 
against  }  ,  -^ 

^     .7  ^  county,  ss. 

Cecil  JJoivties.  )  -^ 

To  the  Chancellor  of  the  state  of  Delaware: 

Humbly  complaining,  showeth  unto  your  honor,  Adam  Bowen^ 
of county,  and  state  of  Delaware.,  as  follows  : 

First.   That,  during  his  lifetime  at  the  time  of  his  death.  John 

Botven,  late  of county,  and  state  of  Delaware,  was  seised  in 

fee  simple  of  and  to  the  following  described  lands  and  tenements, 
to  wit  inhere  describe  the  -premises^. 

Second.  That    the    said    John   Bowen   departed    this   life   on   or 

about  the day  of A.D.  18 — ,  leaving  to  survive  him 

your  orator  as  his  only  child  and  heir  at  law. 

Third.  That,  prior  to  his  decease,  to  wit,  on  or  about  the 

day  of ,  A.D.  18 — ,  the  said  yohn  Bowen  did  make  and  exe- 
cute his  last  will  and  testament  in  the  following  words,  and  to  the  fol- 
lowing effect,  to  wit  inhere  set  forth  the  will),  which  said  will  was 

duly  proved  and  allowed  by  and  before ,  Esq. ,  Register  of 

Wills  in  and  for county  aforesaid,  as  and  for  the  last  will 

and  testament  of  the  said  John  Bowen.  And  your  orator  herewith 
exhibits  a  duly  certified  copy  of  the  said  last  will  and  testament, 
marked  with  the  letter  "A,"  and  prays  that  the  same  may  be  taken 
as  a  part  of  this  his  bill  of  complaint. 

Fourth.  That,  under  and  by  virtue  of  the  provisions  of  the  said  last 
will  and  testament,  the  said  Cecil  Dowjies  became  entitled  to  the 
lands  and  tenements  aforesaid  as  trustee  thereof,  to  hold  the  same  to 
and  for  the  benefit,  use,  and  behoof  of  your  orator;  that  the  said  Cecil 
Downcs,  after  the  death  of  the  said  John  Bowen.,  did  undertake  and 
pretend  to  hold  and  manage  the  lands  and  tenements  aforesaid  as 
such  trustee. 

Fifth.  And  your  orator  further  showeth  that  the  said  Cecil Dowtics, 
trustee  as  aforesaid,  has  ever  since  wholly  failed  and  neglected  to 
execute  and  perform  in  a  proper  manner,  according  to  the  true  in- 
tent and  design  of  the  said  testator  as  expressed  in  his  said  last  will 
and  testament,  the  trust  and  confidence  so  reposed  in  him. 

Sixth.  That  [here  set  out  the  way  in  which  the  trustee  has  failed 
to  execute  the  trust.      Then  add  the  prayers  as  follows:) 

The  complainant  prays  as  follows  : 

I.  That  the  said  Cecil  Downes,  trustee  as  aforesaid,  may  answer 
the  premises,  and  that  he  may  render  a  true  and  faithful  account  of 
all  and  every  the  said  trust  property  and  effects  which  have,  or  but 
for  the  wilful  default  and  neglect  of  the  said  Cecil  Downes,  tru.stee, 
might  have  been,  received  by  him,  or  by  any  other  person  or  persons, 
by  his  order  or  permission,  or  to  his  use,  and  also  an  account  of  his 
application  thereof,  and  that  the  said  Cecil  Downcs,  trustee,  may  be 
decreed  to  pay  what  shall  appear  to  be  due  from  him  upon  such  account. 
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2.  That  the  said  Cecil  Doivnes  may  be  removed  from  his  said 
trusteeship,  and  that  some  suitable  or  proper  person  or  persons  may 
be  appointed  and  substituted  as  trustee,  or  trustees,  in  the  place  and 
stead  of  the  said  Cecil  Doivnes. 

3.  And  that  your  honor  may  grant  such  other  and  further  relief 
as  the  nature  of  the  case  may  require. 

4.  That  a  subpoena  may  issue  out  of  this  honorable  court  against 
Cecil  Doivnes  as  defendant  in  this  cause.    (  Signature  of  solicitor. ) 

V.  Petition  to  Rescind  Aseonnt  of  Auditor  Ratified  through  Mistake. 

Form  No.  507. 

(Precedent  in  Straus  v.  Rost,  67  Md.  465.) 

{Address.) 

The  petition  of  George  August  Rost,  an  infant,  by  Adolph  V. 
Diedel,  his  next  friend,  humbly  shows  unto  your  honor,  that,  by  the 
true  construction  of  the  will  of  George  Host,  filed  with  the  bill  in 
this  cause,  Sophia  Rost,  his  widow,  became  a  tenant  for  life  in  his 
whole  estate,  defeasible  upon  her  marriage,  upon  which  event  the 
whole  of  the  estate  was  to  be  divided  as  though  the  testator  had 
died  intestate,  that  is  to  say,  one-third  of  the  personalty  absolutely 
to  Sophia,  and  one-third  of  the  realty  to  go  to  her  for  life,  the  bal- 
ance or  remainder  of  the  estate  was  to  be  divided  equally  among  the 
children  of  the  testator,  share  and  share  alike,  the  descendant  or 
descendants  of  any  deceased  child  to  take  per  stirpes  and  not  per 
capita  the  share  which  such  child  or  children  would  have  respec- 
tively taken  had  such  child  or  children  survived. 

And  your  petitioner  further  shows  that  it  appears  by  the  aver- 
ments of  said  bill  of  complaint,  and  the  proof  taken  thereunder, 
that  the  said  George  Rost  left  surviving  him  his  widow  Sophia 
Rostand  the  following  children,  viz.  :  Rosa  Rost,  who  died  intestate 
and  without  issue,  within  a  few  weeks  after  her  father;  John  Rost, 
Frederick  Rost,  George  Rost,  and  August  Rost,  the  latter  of  whom 
died  in  the  year  i877,  leaving  as  his  sole  issue  your  petitioner 
George  August  Rost,  who  was  nineteen  years  of  age  on  the  second 
day  of  February,  i887. 

And  your  petitioner  shows  that  under  the  will  of  his  grandfather 
George  Rost,  his  father  August  Rost  took  a  vested  remainder  in 
one-fifth  of  two-thirds  of  the  personal  estate,  and  one-fifth  of  the 
whole  of  the  real  estate,  subject  to  be  divested  by  the  death  of  his 
said  father  August  prior  to  the  marriage  of  his  grandmother 
Sophia  leaving  issue. 

And  3'our  petitioner  further  shows  that  the  said  Sophia  did,  in  the 
month  of  April,  1S8I,  intermarry  with  one  A/r.  Henry  Kaiser,  and 
that  by  reason  of  the  death  of  said  Rosa  Rost,  intestate  and  without 
issue,  and  the  death  of  his  father  August  Rost  in  i877,  and  by 
reason  of  the  marriage  of  the  said  Sophia  in  188 1,  your  peti- 
tioner is  entitled  to  one-fourth  of  the  two-thirds  of  the  said  personal 
estate  of  George  Rost,  and  one-fourth  of  the  whole  real  estate,  subject 
only  to  the  life  estate  of  said  Sophia  Kaiser,  in  one-third  thereof. 
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And  your  petitioner  shows  that  as  he  takes  interest  by  way  of 
substituted  remainder,  by  the  terms  of  the  will  of  the  said  George 
Rost,  his  estate  and  claim  is  wholly  unaffected  by  any  conveyance, 
guaranty,  or  other  paper  made  either  by  said  Sophia  Rost  or  August 
Rost. 

And  your  petitioner  shows  no  money  was  audited  to  him  of  the 
proceeds  of  sale,  but  that,  on  the  contrary,  no  notice  was  taken  of 
his  rights  in  the  premises  in  the  several  audits  passed  in  this  cause. 

And  your  petitioner  shows  that  he  is  entitled  to  receive  the  same 
sums  as  his  uncle  George  Rost^  to  whom  was  allowed  the  sum  of 
tivo  thousand  ttoo  hundred  and  ninety-three  dollars  and  tiventy-six 
cents  {%2,293.26),  in  an  audit  filed  June  24,  i881,  and  ratified 
July  8,  id>82;  the  sum  of  eighteen  hundred  and  forty-tivo  dollars 
and  eleven  cents  ($1,842.11),  in  an  audit  filed  July  28,  i881,  and 
rati&ed  August  6,  i881;  the  sum  oi  one  thousand  six  hundred  and 
forty-three  dollars  and  fifteen  cents  (%1,64S.15),  in  an  audit  filed 
fune  23,  i882,  and  ratified  on  the  eighth  day  of  July,  \882;  and  the 
sum  of  three  thousand  and  nine  dollars  and  ninety-five  cents 
($3,009.95),  in  an  audit  filed  September  1,  \882,  and  ratified  Sep- 
tember 11,  \882,  making  in  all  the  sum  of  eight  thousand  seveti 
hundred  and  eighty-eight  dollars  and  forty -seve?i  cents  ($8,788.47)  ; 
and  the  said  Solomon  Straus,  to  whom  the  balance  of  the  said  funds 
were  audited  as  mortgagee,  under  a  mortgage  from  Sophia  Rost, 
John  and  Frederick  Rost  and  their  wives,  further  agreed  to  pay, 
and  did  pay,  to  the  guardian  of  the  said  George  Rost,  the  further 
sum  oi  fourteen  hundred  dollars,  in  lieu  of  the  further  proceeds  of 
sale,  and  in  order  to  satisfy  the  said  guardian,  and  keep  exceptions 
from  being  made  to  the  sales  wherein  the  said  Solomon  Straus  was 
purchaser  of  property  which  he  swore  in  the  proof  in  this  cause 
was  worth  between  one  hundred  and  seventy-five  and  two  hundred 
thousand  dollars,  for  about  sixty  thousand  dollars,  and  also  to  pre- 
vent exceptions  to  the  said  several  audits. 

And  your  petitioner  further  shows  that  it  appears  no  similar  al- 
lowance was  made  to  your  petitioner,  as  was  made  to  George  Rost 
his  uncle,  because  it  was  supposed  by  the  auditor  that  the  interest 
of  your  petitioner  had  been  divested  by  reason  of  the  signing  of  the 
guaranty  to  said  Solomon  Straus  by  his  father  August  Rost; 
but  this  petitioner  avers  that  said  conclusion  was  wholly  erroneous 
by  reason  of  the  fact  that  the  indebtedness  incurred  on  the  said 
guaranty  was  all  paid,  and  the  indebtedness,  as  proven  by  said 
Solomon  Straus  in  this  cause,  was  incurred  under  and  by  reason 
of  the  mortgage  of  i878  referred  to  in  these  proceedings  as  the 
mortgage  to  Straus  made  by  Sophia  Rost,  fohn  and  Frederick 
Rost  and  their  respective  wives,  to  which  mortgage  said  August 
Rost  was  not  a  party,  it  being  made  after  his  death,  and  other  se- 
curity being  added,  in  lieu  of  his  signature,  to  hold  the  said  Straus 
harmless  from  any  other  loss,  by  reason  of  sales  to  said  Sophia  Rost. 

And  this  petitioner  further  shows  that  even  if  it  had  not  been 
true,  as  averred  above,  that  the  said  indebtedness  under  the  guaranty 
aforesaid,  as  proved  by  said  Solomon  Straus,    was  paid,  and  the 
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suretyship  of  said  August  therefor  thereby  terminated,  yet  inas- 
much as  your  petitioner  acquired  his  said  rights  by  reason  of  the 
death  of  said  August.,  leaving  issue,  prior  to  the  mortgage  of  the 
widow  of  the  testator,  as  substituted  remainderman  under  the  will 
of  George  Rost,  whose  estate  was  entirely  divested  by  reason  of  the 
happening  of  the  said  events,  no  signature  or  conveyance  made  by 
said  August  could  in  any  way  affect  your  petitioner. 

Wherefore  he  prays  that  your  honor  may  pass  an  order,  directed 
unto  Solomon  Straus,  requiring  him  to  answer  the  premises  within 
fifteen  days  from  the  service  of  a  copy  of  this  petition,  and  show 
cause  why  an  order  should  not  be  passed  rescinding  the  several 
audits  heretofore  referred  to,  and  allowing  your  petitioner  a  sum  of 
money  equal  to  that  paid  by  said  Straus  and  Morris  to  George 
Rost,  the  uncle  of  this  petitioner,  together  with  interest  from  the 
time  of  the  ratification  of  the  respective  accounts. ^ 

w.  Suit  in  Equity  to  Compel  an  Aeeounting  by  the  Finance  Committee  of 
a  Village  Appointed  to  Distribute  Charities  Donated  fop  the  Relief 
of  Sufferers  from  Fire.  2 

(1)  The  Bill. 
Form  No.  508. 

Peter  Doyle,  et  al.,       )  c-   ^  t    j-   •  1     /-.       ^ 

■<     1  (  T     17      -4.  Supreme     judicial    Court, 

against  V  In  Equity.  Ai,rilTerrx^    t892 

Patrick   Whalen,  et  al.  )  ^^"^'^  ^^'^"''  '^^•^• 

To  the  honorable  Justice  of  the  Supreme  Judicial  Court,  now 
holden  at  Calais,  within  and  for  the  county  of  Washington,  on  the 
fourth  Tuesday  oi  April,  i893.  Peter  Doyle,  etc.  [giving  na?nes 
of  all  the  complainants),  all  of  Eastport,  in  said  county,  complain, 
on  their  own  behalf  and  in  behalf  of  all  the  persons  of  like  interest 
in  the  premises  with  themselves  any  of  whom  may  join  as  plaintiffs 
in  this  cause,  against  Patrick  Whalen,  Noel  B.  Nutt,  Alden  Brad- 
ford,  and  the  inhabitants  of  the  town  of  Eastport,  in  said  county, 
and  allege  that  on  the  fourteenth  day  of  October,  A.  D.  \886,  a  large 
portion  of  the  property  in  said  town  of  Eastport  was  destroyed  by 
fire ;  that  your  orators  and  many  others  suffered  great  loss  by  reason 
of  said  fire ;  that  on  t\ve  fifteenth  day  of  October,  A.  D.  \%86,  and  on 
divers  days  and  dates  thereafter,  contributions  were  sent  to  East- 
port  for  and  in  behalf  of  the  sufferers  by  said  conflagration,  and  that 
said  contributions  in  clothing,  money,  and  other  supplies  aggre- 
gated a  large  sum  to  be  distributed  among  the  sufferers  by  said  fire; 
that  at  a  meeting  of  some  of  the  citizens  of  Eastport  the  following 
were  chosen  a  relief  committee  to  distribute  said  contributions,  to 
wit :  Ed-ward  B.  Davis,  chairman,  Judson  D.  Toung,  Stephen 
Sherlock,  Andrew  H.  Bibber,  Dr.  Louis  P.  Babb,  Patrick  Whalen, 

1.  This  petition  was  held  {jood  upon  following  bill  are  certified  copies  of 
demurrer.    Straus  v.  Rost,  67  Md.  465.     those  on  record  in  the  case  of  Doyle  t;. 

2,  The  forms  under  the  title  of  the     Whalen,  87  Me.  414. 
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yames  Mulineaux,  Edward  E.  Shead,  George  W.  McGurk,  Am- 
brose Blanchard^  Eben  A.  Holmes^  Dr.  Edward M.  Small,  Robert 
C.  Camplin,  Charles  Martin,  Warren  Brown,  Noel  B.  Nutt,  Jr., 
Fred  L,  Holmes,  Moses  Prescott,  William  A.  Balkam,  H.  Mur- 
phy, Charles  A.  Paine,  and  Robert  Burtis;  that  at  a  meeting  of 
said  committee  the  following  were  chosen  as  its  executive  commit- 
tee, viz.:  Stephen  Sherlock,  Andrew  H.  Bibber,  Edward  E. 
Shead,  Noel  B.  Nutt,  Jr.,  Moses  Prescott,  and  Robert  Burns; 
that  the  following  were  also  chosen  as  a  finance  committee,  to  wit : 
Patrick  Whalen,  Noel  B.  Nutt,  and  Alden  Bradford;  that  all 
the  contributions  for  the  benefit  of  the  sufferers  by  the  aforesaid 
fire  were  received  by  the  said  relief  committee,  and  a  portion  thereof 
distributed  by  said  executive  committee ;  that  as  your  orators  are 
informed,  and  believe,  all  of  the  contributions  aforesaid  have  been 
from  time  to  time  divided  among  the  sufferers  from  said  fire  except 
the  sum  of  about  thirty  thousatid  dollars  and  the  cost  of  the  relief 
building  so  called,  and  that  said  sum  of  thirty  thousand  dollars,  in 
money,  or  thereabouts,  and  the  sum  expended  for  the  erection  of 
said  building,  passed  into  the  hands  and  control  of  the  finance  com- 
mittee aforenamed,  and  has  never  been  distributed  by  them  among  the 
sufferers  by  said  fire  for  whose  benefit  they  received  it,  but  as  your 
orators  are  informed,  and  believe,  said  sum  of  thirty  thousand  dol- 
lars and  the  building  aforesaid  are  used  to  pay  the  bills  of  said 
town  of  Eastport,  for  support  of  paupers  from  year  to  year,  and 
not  to  help  the  sufferers  by  the  fire  of  October  H,  1886,  for 
which  purpose  said  money  was  contributed,  and  for  the  distribution 
of  which  among  said  sufferers  said  committee  was  appointed; 
that  as  a  result  of  the  acts  hereinbefore  set  forth,  the  sum  of  about 
thirty-jive  thousand  dollars,  contributed  by  the  charitably  disposed 
to  aid  the  sufferers  by  the  Eastport  fire  of  iS^"^,  has  been  diverted 
from  the  uses  for  which  it  was  donated,  and  is  held  by  said  finance 
committee  as  a  permanent  fund,  the  interest  of  which  is  devoted  to 
uses  entirely  foreign  to  the  purpose  of  the  givers,  to  wit,  to  support 
the  paupers  of  Eastport,  instead  of  to  repair  the  losses  of  those  who 
suffered  by  said  fire:  wherefore  your  orators  pray  that  said  finance 
committee,  Patrick  Whalen,  Alden  Bradford,  and  Noel  B.  Nutt, 
be  required  to  render  an  account  of  all  sums  received  by  them  as 
contributed  to  the  sufferers  by  the  fire  aforesaid,  and  of  all  sums  paid 
out  by  them  to  said  sufferers,  and  a  statement  of  what  they  have 
done  with  the  balance  remaining  in  their  control,  and  that  the  relief 
building  so  called,  built  with  funds  contributed  for  the  sufferers  by 
the  fire,  be  sold,  and  the  proceeds  of  said  sale  be  added  to  the  funds  in 
the  hands  of  said  committee  and  not  distributed  among  the  sufferers 
by  said  fire,  and  that  all  the  funds  now  in  hand,  with  such  sums  as 
have  been  paid  to  the  town  of  Eastport  to  support  paupers,  and  with 
such  further  sum  as  may  result  from  the  sale  of  the  building  afore- 
said, be  placed  in  the  hands  of  a  receiver,  to  be  by  him  distributed 
among  the  sufferers  by  said  Eastport  fire,  your  orators  as  well  as 
all  others  who  shall  show  themselves  entitled  thereto  and  become 
parties  to  this  suit,  as  the  court  by  its  master  in  chancery  may  direct. 
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And  your  orators  pray  for  such  other  and  further  decrees  as  to  the 

court  may  seem  just  and  proper  in  the  premises. 

Peter  Doyle., 
John  P.  Doyle,  etc. 
(  Subscribed  by  all  the  complainants. ) 

A.  MacNichol,  Attorney  of  Complainants  in  Equity. 

(2)  Affidavit  of  Verification. 
Form  No.  509. 

Washington,  ss.     Eastport,  April  20,  i892. 

Then  personally  appeared  ^ohn  P.  Doyle,  one  of  the  within- 
pamed  complainants,  and  made  oath  that  he  has  read  the  above  bill 
of  complaint  and  knows  the  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge,  except  the  matters  stated  to  be  on  in- 
formation and  belief,  and  that  as  to  those  matters  he  believes  them 
to  be  true.i 

Before  me,  Colin  McNichol,  Justice  of  the  Peace. 

(3)    SUBPCENA. 

Form  No.  510. 

State  of  Maine. 
Washington,  ss. 

Seal  )  To  Patrick  Whalen,  Noel  B.  Nutt,  Alden  Bradford, 
S.  y.  C.  \  and  the  inhabitants  of  the  town  of  Eastport,  in  said 
county.  Greeting  :  We  command  you  to  appear  before  our  Supreme 
Judicial  Court,  at  Machias,  in  the  county  of  Washington,  on  July 
Rules,  viz.,  Tuesday,  the  fifth  day  of  July  next,  then  and  there  to 
answer  to  a  bill  of  complaint  there  exhibited  against  you  by  Peter 
Doyle  and  others,  of  said  Eastport,  and  abide  the  judgment  of  said 
court  thereon  ;  and  we  further  command  you  to  file  with  the  clerk 
of  said  court  for  said  county  of  Washington,  within  thirty  days 
after  the  day  above  named  for  your  appearance,  your  demurrer,  plea 
or  answer  to  said  bill,  if  any  you  have. 

Hereof  fail  not,  under  the  pains  and  penalties  of  the  law  in  that 
behalf  provided. 

Witness,  John  A.  Peters,  Justice  of  our  said  court,  at  Machias., 
the  twenty-sixth  day  of  May,  A.  D.  id>92.^ 

P.  H.  Longfellow,  Clerk. 

(4)  Answer. 

Form  No.  511. 

State  of  Maine. 
Washington,  ss. 
Peter  Doyle,  et  al. ,       ) 

against  >  In  Equity.      Supreme   Judicial    Court. 

Patrick  Whalen,  et  al.  ) 

The   joint    and    several    answers   of    Patrick    Whalen,  Noel  B. 

1.  Certified  copy.  2.  Certified  copj. 
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Nutt,    Alden    Bradford^   and    the    inhabitants    of    the    town   of 
JSastport. 

The  said  defendants,  answering,  say  : 

First.  They  admit  that  on  the  fourteenth  day  of  October^  A.  D. 
1 856,  a  large  amount  of  property  in  said  town  of  Eastport  was  de- 
stroyed by  fire  ;  but  they  deny  that  the  plaintiffs,  or  any  of  them, 
suffered  large  loss  by  reason  of  said  fire,  and  if  any  of  the  plaintiffs 
suffered  any  loss  whatever  by  reason  thereof  these  defendants  do  not 
admit  the  same,  but  leave  such  plaintiffs  to  make  proof  of  the  same 
as  they  shall  be  advised,  the  facts  relating  thereto  being  much  more 
fully  within  the  knowledge  of  such  plaintiffs  than  of  these  defend- 
ants ;  and  these  defendants,  further  answering,  especially  deny  that 
said  plaintiffs,  or  either  of  them,  were,  at  the  date  of  the  filing  of 
said  bill,  or  at  any  time  prior  thereto,  in  any  condition  of  suffering 
or  distress  caused  by  said  fire. 

Second.  These  defendants,  further  answering,  say  they  admit  that 
on  the.  Jifteentk  day  of  October,  i886,  and  on  divers  dates  thereafter, 
contributions  in  clothing,  money,  and  other  supplies,  aggregating  a 
large  sum,  w^ere  sent  to  said  Eastport;  but  they  say  that  said  con- 
tributions were  sent  for  the  purpose  of  relieving  actual  suffering 
and  distress  then  existing  in  said  Eastport  as  the  result  of  said  con- 
flagration ;  and  they  deny  that  such  contributions  were  ever  intended 
by  their  donors  to  be  used  for  the  purpose  of  making  good,  to  persons 
who  were  not  in  suffering  and  distress,  losses  of  property  sustained 
by  them  by  reason  of  that  fire. 

Third.  And  these  defendants,  further  answering,  say  that  a  relief 
committee  was  chosen,  as  stated  in  said  bill,  consisting  of  many  of 
the  prominent  and  active  citizens  of  said  town  of  Eastport,  and 
containing  many  more  members  than  are  stated  in  said  bill,  and  that 
an  executive  committee  and  a  finance  committee  were  also  chosen, 
and  that  said  finance  committee  consisted  of  Noel  B.  Nutt,  Pat- 
rick Whalen,  and  Alden  Bradford,  as  stated  in  the  bill ;  that  all 
said  contributions  were  received  by  said  relief  committee,  and  that 
during  the  fall  of  \'886,  succeeding  said  conflagration,  and  the 
following  winter  and  spring,  a  large  part  of  said  contributions  were 
distributed  by  said  committees  among  those  who  were  entitled  to 
receive  the  same. 

Fourth.  And  these  defendants,  further  answering,  say  that  dur- 
ing said  period  from  the  date  of  said  conflagration  until  the  close  of 
the  month  of  March,  j887,  the  members  of  said  committee  gave 
their  time  and  effort  regularly,  without  compensation,  to  the  work 
of  distributing  the  funds  and  supplies  which  had  been  so  received 
among  those  who  were  in  any  degree  in  distress  or  suffering  caused 
by  said  fire  ;  that  said  committees  held  regular  meetings,  considered 
every  case  as  it  was  presented,  obtained  all  information  in  regard 
to  the  same  that  could  be  reasonably  procured,  and  at  the  close  of 
said  month  of  March,  by  the  distribution  of  said  funds  and  supplies, 
had  relieved  every  instance  of  distress  then  existing  in  Eastport, 
according  to  their  best  knowledge  and  belief,  which  had  resulted 
from  said  conflagration.     There  then  remained  of  said  relief  funds 
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undisturbed  the  sum  of  twenty  thousand  dollars,  which  said  execu- 
tive committee  invested  in  the  town  of  Eastport  in  four  per  cent, 
bonds,  where  it  still  remains,  said  bonds  being  now  in  the  posses- 
sion of  Ed-ward  E.  Shead,  treasurer  of  said  relief  committee.  Since 
the  said  thirty-jirst  day  of  Afarch,  i857,  the  income  of  said  funds 
of  twenty  thousand  dollars,  so  invested  in  bonds  of  the  town  of 
Eastport,  has  been  used  under  the  authority  of  the  said  relief  com- 
mittee and  said  town  of  Eastport,  in  the  relief  of  actual  destitution 
and  distress  existing  in  said  town  of  Eastport,  and  the  principal 
thereof  has  remained  untouched.  In  many  instances  of  the  destitu- 
tion and  distress  so  relieved,  losses  by  said  fire  had  been  one  of  the 
causes  of  the  necessity  for  such  relief. 

Fifth.  And  these  defendants,  further  answering,  say  that,  as 
many  people  in  Eastport  were  left  without  homes  by  reason  of  the 
fire,  it  was  determined  by  said  committee,  at  an  early  date  after  the 
fire,  to  erect  a  relief  building  for  their  accommodation;  that  by  rea- 
son of  unexpected  delays  in  procuring  the  lumber,  owing  to  the 
early  freezing  of  the  river,  the  actual  erection  of  the  building  was 
delayed  until  late  in  the  season,  but  that  said  building  w^as 
finally  erected,  at  an  expense  of  about  Jive  thousand  dollars,  upon 
land  belonging  to  the  United  States  government  in  said  Eastport; 
that  said  building  was  used  for  the  benefit  of  sufferers  by  the  fire  so 
long  as  any  actual  destitution  or  distress  resulting  therefrom  existed, 
but  since  that  time  has  been  used  to  furnish  apartments  and  tene- 
ments, free  of  rent,  to  respectable  and  worthy  poor  persons  in  said 
town  of  Eastport,  many  of  whom  had  met  with  losses  by  reason  of 
said  fire,  and  a  portion  of  said  building  during  a  part  of  the  time 
has  been  used  as  a  place  for  keeping  a  primary  school.  And  these 
defendants  say  that  said  building  has  been  permitted  by  the 
Ufiited  States  government  to  remain  upon  its  lands  without  any 
payment  of  land  rent  whatever,  and  in  its  present  position  serves 
the  useful  and  benevolent  purposes  hereinbefore  stated  without  any 
corresponding  expenditure,  and  at  the  same  time  that  such  build- 
ing for  purposes  of  sale  or  removal  from  the  lot  on  which  it  stands 
would  be  without  any  value  whatever. 

Sixth.  And  so  these  defendants  say  that  the  gratuities  aforesaid 
given  by  benevolent  persons,  under  the  circumstances  already 
stated,  to  the  town  of  Eastport  as  aforesaid,  for  the  relief  of  desti- 
tution, distress,  and  suffering  caused  by  the  fire  of  October  H,  1886, 
in  that  town,  have  been  used  and  are  being  used,  under  the  author- 
ity of  the  inhabitants  of  said  Eastport,  so  far  as  practicable,  directly 
for  the  purposes  for  which  they  were  given;  and  in  so  far  as  they 
were  not  required  and  could  not  be  used  specifically  for  the  primary 
purpose  for  which  they  were  intended,  they  have  been  used  and 
are  being  used  by  said  inhabitants,  and  under  their  authority,  for 
purposes  which  approximate  as  closely,  and  are  as  nearly  akin  to 
the  purposes  for  which  they  were  directly  given,  as  it  is  reasonable 
or  practicable  to  do;  not  in  any  way  to  relieve  the  town  of  East- 
port  from  its  legal  obligations  to  support  its  poor,  but  as  an  addi- 
tional fund  to  meet  and  provide  for  deserving  instances  of  actual 
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suffering,  distress,  and  destitution  (as  nearly  related  as  possible  to 
said  fire,  as  the  cause  thereof)  existing  in  that  town  ;  and  these 
defendants  deny  that  the  plaintiffs,  or  either  of  them,  are  losers  or  suf- 
ferers by  the  conflagration  aforesaid,  in  any  such  sense  as  to  entitle 
them,  oreither  of  them,  to  make  any  claim  whatever  upon  said  fund. 

Seventh.  And  these  respondents,  further  answering,  deny  that 
any  portion  of  the  funds  and  supplies  contributed  as  aforesaid  have 
ever  been  or  are  being  used  for  any  purposes  whatever  foreign  to 
those  for  which  they  were  given,  and  further  deny  all  and  all  man- 
ner of  illegal  or  improper  acts  wherewith  they  are  in  any  way  by 
the  said  bill  charged,  and  invite  the  strictest  investigation  of  all 
their  acts  and  doings  relating  thereto,  and  are  ready  and  willing  to 
prove  their  allegations  therein  as  the  court  shall  direct,  and  pray  to 
be  hence  dismissed  with  their  reasonable  costs  and  charges  in  this 
behalf  sustained.  ^  Patrick  Whalen, 

Noel  B.  Nutt, 
Alden  Bradford^ 
Inhabitants  of  Town  of  Eastport, 
By  Symonds,  Snoiv,  <&  Cook,  Attorneys. 

Symonds,  Snow,  d;  Cook,  Solicitors. 

(5)  Replication. 

Form  No.  5^2. 
Washington,  ss. 

Peter  Doyle,  et  al.,       ^ 

against  >  In  Equity.     Supreme  Judicial  Court. 

Patrick   Whalen,  et  al.  ) 

The  plaintiffs  make  replication  to  the  answer  of  defendants,  and 
say  that  the  averments  therein  contained  are  not  true  except  so  far 
as  they  admit  the  allegations  in  plaintiffs'  bill,  and  that  the  aver- 
ments in  said  bill  are  true. 2 

Peter  Doyle,  et  al.,  by  his  Attorney  A.  MacNichol. 
A.  MacNichol^  Attorney  for  Complainants. 

(6)  Statement. 3 
Form  No.  5  ^  3  • 

State  of  Maine. 
Washington,  ss. 

In  Chancery.     June  Rules,  iS^^. 
Peter  Doyle,  et  al. ,       ) 

against  >  Supreme  Judicial  Court. 

Patrick   Whalen,  et  al.  ) 

This  cause  came  on  for  hearing  on  bill,  answer,  and  proof,  and 
questions  of  law  being  involved  of  sufficient  importance  to  justify 
the  same,  and  the  parties  having  agreed  thereto,  the  same  is   re- 

1.  Certified  copy.  answer  by  adding;  a  demurrer  to  the 

2.  Certified  copy.  sixth  paragraph  thereof,  which  neces- 

3.  Before  the  filing  of  the  replica-  sitated  a  decision  of  questions  of 
tion,    the   defendants   amended    their  law. 
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ported  for  decision  to  the  next  Law  Term  for  the  Western  District, 
to  be  held  at  Portland.,  on  the  third  Tuesday  of  July.,  iS^^.l 

Thomas  H.  Haskell.,  Sitting  Justice. 

(7)  Certificate  of  Decision. 

Form  No.  514. 

State  of  Maine. 
Peter  Doyle,  et  al..,       )  Supreme  Judicial  Court 

against  >  In  Equity.  for  the   Western   District, 

Patrick   Whalcn,  et  al.  \  at  Portland. 

This  action  was 'entered  in  this  court,  at  the  July  T&xva..,  i894, 
for  adjudication  upon  questions  of  law,  arising  in  the  cause,  and 
which  is  now  pending  upon  the  docket  of  the  clerk  of  the  Supreme 
Judicial  Court  for  the  county  of  Washington ;  and  now,  after  the 
cause  has  been  argued,  and  after  mature  deliberation  and  advise- 
ment thereon,  it  is  considered  by  the  court  that  the  following  entry 
be  made  under  said  action,  namely  :  Bill  sustained,  decree  in  accord- 
ance with  opinion.  And  it  is  thereupon  ordered  that  the  clerk  of 
this  court  do  forthwith  certify  to  the  clerk  of  the  Supreme  Judicial 
Court  for  said  county  of  Washington  the  aforesaid  decision  in  the 
premises. 

Dated  at  Portland.,  this  thirteenth  day  of  April,  Anno  Domini 
1895.2  B.   C.  Stone, 

Clerk  of  said  Supreme  Judicial  Court 

for  the  Western  District. 

(8)  Rescript. 

Form  No.  515. 

Washington,  ss. 

Peter  Doyle,  et  al.,       ) 

against  >  In  Equity. 

Patrick   Whalen,  et  al.  ) 

Whitchouse,  J.  The  defendants  and  others  were  constituted  a 
relief  committee  of  twenty  for  the  purpose  of  making  the  generous 
contributions  of  the  people  promptly  available  in  relieving  the  suf- 
fering and  distress  caused  by  the  destructive  fire  of  \%86  in  the 
town  of  Eastport.  The  result  of  these  liberal  donations  of  money, 
amounting  to  %88,000,  was  to  create  a  private  charity  for  the  bene- 
fit of  a  designated  class  of  persons,  already  well  known  or  capable 
of  being  readily  ascertained.  The  committee  became  trustees  for 
the  execution  of  a  private  trust  for  the  benefit  of  the  sufferers  by 
the  fire.  The  contributions  were  doubtless  primarily  designed  for 
the  immediate  relief  of  the  needy  and  distressed ;  but  while  the 
good  faith  of  the  committee  is  not  questioned,  the  fund  appears  I0 
have  been  managed  under  the  influence  of  a  too  rigid  construction 
of  its  primary  purpose,  and  not  in  the  spirit  of  helpful  beneficence 
and  liberality  contemplated  by  the  donors.     Their  bounty  was  lim- 

1.  Certified  copy.  2.  Certified  copy. 
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ited  to  a  specified  class  of  persons  then  in  being.  They  had  no 
purpose  to  create  a  permanent  fund  for  a  public  and  general  charity 
in  Eastport.  The  trust  has  not  failed.  The  application  of  a  rule 
of  construction  analogous  to  the  doctrine  of  cy-pr^s  discovers  a 
probable  intention  on  the  part  of  the  donors  that,  when  the  primary 
purpose  of  the  fund  was  accomplished,  the  surplus,  if  any,  should 
be  used  to  repair  the  losses  as  well  as  to  relieve  the  immediate  dis- 
tress of  the  sufferers  by  the  fire. 

It  may  be  true  that  there  has  been  no  definite  purpose  to  employ 
this  fund  as  a  substitute  for  municipal  taxation  in  the  support  of  the 
town  poor,  but  such  a  perversion  of  the  charity  will  be  the  inev- 
itable result  if  the  course  adopted  after  the  fund  was  capitalized 
shall  be  pursued  in  the  future.  Such  a  course  is  contrary  to  sound 
public  policy,  as  tending  to  discourage  similar  acts  of  humanity  and 
Christian  benevolence  in  like  exigencies  in  the  future.  The  situa- 
tion therefore  requires  the  court  to  assume  jurisdiction  of  the  mat- 
ter, and  to  appoint  special  masters  in  chancery  who,  after  due 
notice  of  the  times  and  places  appointed  therefor,  shall  receive  ap- 
plications from  all  the  sufferers  by  the  fire,  hear  evidence  in  regard 
to  the  nature  and  extent  of  their  respective  losses  and  sufferings, 
and  thereupon  devise  a  scheme  for  the  distributions,  among  such 
sufferers,  of  the  entire  relief  fund  available  for  that  purpose,  con- 
sisting of  the  ^20,000  invested  in  Eastport  bonds,  with  all  income 
thereof  not  expended  by  the  defendants  prior  to  the  service  of  this 
bill,  and  also  of  the  proceeds  from  the  sale  of  the  relief  building. 
The  masters  may  be  justified  in  considering  not  only  the  actual  dis- 
tress and  amount  of  loss  suffered  by  each,  but  the  difference  in  the 
degree  of  suffering  entailed  upon  the  rich  and  upon  the  poor,  by 
the  same  amount  of  loss,  and  such  other  cognate  matters  as  in  their 
good  judgment  and  discretion  will  aid  in  reaching  conclusions  most 
in  harmony  with  the  probable  wishes  and  purposes  of  the  donors 
under  these  circumstances,  such  conclusions  to  be  reported  to  the 
court  for  acceptance  and  approval. 

L.  G.  Doivncs  of  Calais,  Benj.  B .  Alurray  of  Pembroke,  and 
Ruel  Small  of  Deering  are.  to  be  appointed  masters,  l 

Bill  sustained. 

Decree  in  accordance  with  opinion. 

(9)  Interlocutory  Decree  Appointing  Special  Masters. 

Form  No.  516. 

Peter  Doyle,  et  al.,     )  <-.    ^  x    j-   •  1   /^       . 

-^     .  (  T     T?      -A  supreme     udicial  Court, 

agamst  V  In  Equity.  A t>ri I   Term    i895 

Patrick  Whalen,etal.  \  ^P"^'^    ^^'^"''  ^^^^• 

This  cause  was  heard  on  bill,  answer,  and  proofs,  and  after  full 
agreement  it  is  on  this  seventh  day  of  Afay,  i89o,  ordered,  adjudged, 
and  decreed  that  the  bill  be  sustained ;  that  Z.  G.  Doivnes  of 
Calais,  B.  B.  Murray  of  Pembroke,  and  Ruel  Small  of  Deering 
are  appointed  special  masters  in  chancery,  with  power  to  employ 

1.  Certified  copy. 
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counsel  when  they  deem  it  necessary,  who  shall  after  due  notice  ot 
the  times  and  places  appointed  therefor  receive  applications  from 
all  the  sufferers  by  the  fire,  hear  evidence  in  regard  to  the  nature 
and  extent  of  their  respective  sufferings  and  losses,  and  devise  a 
scheme  for  the  distribution  among  such  sufferers  of  the  entire  relief 
fund  which  may  be  available  at  the  time  of  final  decree;  that,  in 
determining  the  proportional  part  of  the  fund  which  each  should 
receive,  the  masters  may  consider  not  only  the  actual  distress  and 
amount  of  loss  suffered  by  each,  but  the  difference  in  the  degree  of 
suffering  entailed  upon  the  rich  and  upon  the  poor  by  the  same 
amount  of  loss,  and  such  other  cognate  matters  as  in  their  good  judg- 
ment and  discretion  will  aid  in  reaching  conclusions  most  in  har- 
mony with  the  probable  wishes  and  purposes  of  the  donors  of  the 
relief  fund,  their  conclusions  to  be  reported  to  the  court  for  accept- 
ance and  approval.  It  is  further  adjudged  and  decreed  that  tne 
masters  shall  ascertain  what  amount,  if  any,  of  the  income  of  said 
relief  fund  was  not  expended  by  the  defendants  at  the  date  of  the 
service  of  this  bill,  and  this  amount,  if  any,  added  to  th&  four  per 
cent,  bonds  of  Eastport  in  which  the  sum  of  twenty  thousand  dol- 
lars was  invested,  with  all  interest  which  has  accrued  thereon  since 
the  service  of  this  bill,  and  the  proceeds  of  the  sale  of  the  relief 
building,  less  costs  and  expenses  of  this  suit,  shall  constitute  the 
fund  for  distribution;  that  said  relief  building  shall  forthwith  be 
sold  by  the  defendants,  at  public  or  private  sale,  subject  to  the 
approval  of  the  court,  and  the  proceeds  of  said  sale  and  the  amount 
of  the  bonds  and  income  above  named  shall  be  held  by  the  defend- 
ants subject  to  the  order  of  the  court. 

It  is  further  adjudged  and  decreed  that  said  defendants  shall 
forthwith  pay  out  of  the  said  relief  fund  now  in  hand  the  costs  of 
this  suit,  including  fees  and  disbursements  of  counsel  for  both 
parties,  as  follows:  to  A.  AlacNichol^  the  sum  of  eleven  hundred 
and  seventy-one  dollars  ^ixxd.  fifty  cents;  to  George  A.  Curran,  the 
sum  of  eleven  hundred  and  seventy-one  dollars  and  fifty  cents ;  to 
Symoitds,  Snow,  <£  Cook,  the  sum  of  one  thousand  and  sixty-seven 
dollars  and  ^;?/*/y  cents;  to  Colin  MacNichol,  \.\\&  %\xvc\.  oi  five  hun- 
dred dollars;  to  f.  H.  McFaul,  the  sum  of  three  hundred  dollars; 
to  Riiel  Small,  stenographer  and  reporter,  the  sum  of  three  hun- 
dred and  t-j:cnty-eight  dollars  unA.  fifty  cents.  Further  decree  to  be 
made  on  coming  in  of  the  masters'  report. i 

6".   C  Strout,  Justice  of  the  Supreme  Judicial  Court. 

(10)  Masters'  Report. 

Form  No.  517. 

Washington,  ss. 

Peter  Doyle,  et  al.,     )  e  ^  t   j-  •  1  /-       4. 

-^     .  f  T     -c      -i^         supreme  Judicial  Court, 

PalrJ^^ln.  et  al.  \  '"  '"""''•         OctoicA.rm.    .895. 

We  the  undersigned,  Z.  G.  Downes  of  Calais,  B.   B.  Murray 

1.  Certified  copy. 
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of  Pembroke,  and  Ruel  Small  of  Deering,  appointed  special  mas- 
ters in  chancery  in  the  above  cause  at  the  April  Term,  i8P5,  of  the 
Supreme  Judicial  Court  in  Washington  county,  on  the  seventh 
day  of  May,  iS9o,  as  will  more  fully  appear  by  the  decree  of  said 
court  of  that  date,  would  report:  That  having  given  due  public 
notice  to  all  parties  interested,  as  will  appear  by  the  advertisements 
thereof  as  per  the  bill  of  N.  B.  Nutt  and  y.  W.  Adams  <£:  Co., 
which  are  made  a  part  of  this  report,  we  convened  at  Eastport  in 
said  county  on  the  eleventh  day  of  July,  i895,  and  were  in  session 
until  yuly  20,  when  we  adjourned  until  August  26,  when  we  again 
convened  and  were  in  session  three  days ;  we  then  adjourned  until 
September  24,  and  have  continued  in  session  until  the  present  date ; 
that  we  received  applications  from  sufferers  by  the  fire,  heard  evi- 
dence as  to  the  nature  and  extent  of  their  respective  sufferings  and 
losses,  and  submit  herewith  to  the  court  a  plan  of  distribution  of  the 
funds,  as  shown  by  the  report  of  E.  E.  Shead,  treasurer,  now  on 
the  files  of  said  court;  that  in  determining  said  amounts  we 
have  been  governed  by  the  instructions  of  the  court  contained  in 
their  decree,  and  as  we  think  just  and  right ;  that  we  find  the 
amount  of  money  in  the  hands  of  E.  E.  Shead,  treasurer,  after  the 
adjustment  of  his  accounts  in  accordance  \vith  the  terms  of  said 
decree,  to  be  seventeen  thousand  eight  hundred  and  7iincty-three 
dollars  and  tiventy-three  cents  ($17,893.23) ;  that  we  recommend 
the  payment  oi  fourteen  thousand  nine  hundred  and  jifty- eight  dol- 
lars oxv^  Jifty-four  cents  to  the  sufferers  by  the  fire  as  per  the  sched- 
ule hereto  annexed  marked  "A." 

(Schedule  "^  "  simply  contains  a  list  of  100  names  of  persons 
scheduled  as  folloivs:  Name  of  claimant,  residetice,  amount 
awarded,  name  of  attorney.  And  the  amoujit  avcarded  varies  from 
$25,  the  lowest,  to  $400,  the  highest.     P.  H.  L.) 

That  we  have  paid  in  connection  with  said  hearing  the  following 
bills:  Oflice  rent,  %85;  N.  B.  Nutfs  bill,  $12.61;  E.  S.  Martin 
d^  Son,  $1.50;  Eastern  Argus,  $6;  stationery,  etc.,  $8.10;  amounting 
in  all  to  $113.21. 

That  we  recommend  the  payment  of  the  following  bills:  Peter 
Martin,  deputy  sheriff,  service  of  the  bill  in  equity  in  this  case, 
$6.48;  P.  H.  Longfello-w,  clerk  of  courts,  $15;  expense  of  distrib- 
uting the  funds,  $150. 

That  the  expenses  of  the  masters  in  connection  with  said  hearing 
have  been  $75  to  L.  H.  Doivnes,  $75  to  B.  B.  Murray,  $100  to 
Ruel  Small. "^ 

L.  G.  Doivnes,  ) 

B.  B.  Murray,  >  Special  Masters. 

Ruel  Small,         ) 

Machias, 3,  i895. 

Washington,  ss. 

<     \  "'     f  Supreme    Judicial    Court,    October   Term, 

against  >       -^  -^  i895 

Patrick  Whalen,  et  al.  ) 
1.  Certified  copy. 
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Services  of  special  masters  in  chancery  in  the  above  case,  from 
yuly  11,  i895,  to  date,  including  seventeen  days  session  at  Eastport, 
and  attendance  at  this  term  of  court,  %800  each — %2,J(00, 

(11)  Final  Decree, 
Form  No.    518. 

State  of  Maine. 

Washington,  ss. 

Peter  Doyle,  ct  al.,     )  c  ^             t   j-   •  i  /-« 

•i     I                 (  T     T7      V  Supreme   Judicial  Court, 

against                   \  In  Equity.  October  T^rm    t895 

Patrick  Whalen,  et  al.  )  October  lerm,  18^5. 

Ordered  by  the  court  in  the  above  entitled  case  :  That  the  report 
of  the  special  masters  in  chancery  is  hereby  accepted  and  ap- 
proved, and  that  Lemuel  y.  Doivnes,  of  Calais,  is  hereby  appointed 
distributing  agent  to  pay  the  amounts  named  in  said  report,  by 
checks  made  payable  to  the  order  of  the  claimant  and  to  be  delivered 
by  the  distributing  agent  to  the  attorneys  of  record  of  said  claimants, 
and  to  pay  to  the  masters  in  chancery  eight  hundred  dollars  each 
for  their  services  in  said  case,  and  their  expenses  as  per  their  report. 
Said  distributing  agent  is  to  receive  one  hundred  and  fifty  dollars 
for  his  services  in  said  distribution,  and  is  to  settle  his  account  at  the 
January  Term,  \%96,  of  this  court ;  and  that  the  clerk  is  hereby  au- 
thorized and  instructed  to  indorse  and  deliver  over  to  said  disbursing 
agent  the  check  of  said  E.  E.  Shead,  treasurer,  for  the  sum  of 
%n .898.23;  and  said  distributing  agent  is  further  authorized  to  pay 
the  bills  recommended  to  be  paid  by  said  masters  in  chancery  in 
their  report. ^  Enoch  Foster, 

Justice  of  the  Supreme  Judicial  Court,  presiding. 

3.  General  Demurrer  for  Want  of  Equity. 

Form  No.  519. 
(3  Hoff.  Ch.  Pr.  58.) 

The  demurrer  of  Richard  Roe,  defendant,  to  the  bill  of  complaint 
of  John  Doe,  complainant. 

This  defendant  by  protestation  not  confessing  or  acknowledging  all 
or  any  of  the  matters  and  things  in  the  said  complainant's  bill  to  be 
true  in  such  manner  and  form  as  the  same  are  therein  set  forth  and 
alleged  doth  demur  thereto;  and  for  cause  of  demurrer  showeth 
that  the  said  complainant  hath  not  in  and  by  his  said  bill  made  or 
stated  such  a  case  as  doth  or  ought  to  entitle  him  to  any  such 
discovery  or  relief  as  is  thereby  sought  and  prayed  for  from  or 
against  this  defendant :  w^herefore  this  defendant  demands  the  judg- 
ment of  this  honorable  court  whether  he  shall  be  compelled  to  make 
any  further  or  other  answer  to  the  said  bill,  or  any  of  the  matters 

1.  Certified  copy. 
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and  things  therein  contained,  and  prays  to  be  hence  dismissed,  with 
his  reasonable  costs  in  this  behalf  sustained. 

Benjamin  F.  Butler^  Defendant's  Solicitor. 

4.  Order  Overruling*  Demurrer. 

Form  No.  520. 

(  Cafition  )     (Precedent  in  Shaw  v.  Chase,  77  Mich.  438.) 

The  demurrer  of  the  said  defendants  to  the  bill  of  complaint  of 
said  complainant  having  been  brought  on  for  argument  before  said 
court,  and  after  hearing  Messrs.  O.  T.  Tuthtll  and  Hoivard  d: 
Ross^  solicitors  for  complainant,  in  opposition  thereto,  and  Messrs. 
Edwards  d  Steivart,  solicitors  for  defendants,  and  Messrs.  Oshorn 
<&  Mills.,  of  counsel  for  defendants,  in  support  of  said  demurrer, 
and  after  due  consideration  of  the  same,  it  is  ordered  by  the  court 
that  the  same  be  and  is  hereby  overruled,  with  costs  to  be  taxed. 

5.  Decrees, 
a.  Fop  Partnership  Account. 

Form  No.  521. 

(  Caption.^ 

Let  an  account  be  taken  of  the  partnership  proceedings  and  trans- 
actions between  the  plaintiff  and  the  defendant  from  the  first  day 
of  January,  i895;  and  let  what  upon  taking  the  said  account  shall 
be  certified  to  be  due  from  either  of  the  said  parties  to  the  other  of 
them,  be  paid  by  the  party  from  whom  to  the  party  to  whom  the 
same  shall  be  certified  to  be  due.     Liberty  to  apply. i 


1.  Seton    on    Decrees,    Judgments,  Ballard,  43  N.  Y.  Super.  Ct.  191,  was 

etc.  (4th   ed.),  vol.   2,  pt.  i,  p.  1197;  2  confirmed  by  the  court: 

Lindley  on   Partnership    (4th  ed.)  972.  Ballard,  Butler,  Halley,  and  Moore  were  m 

A  stipulation  for  the  appointment  of  Po':'2T2o,^indXer3^^^      interests  being 

a  referee  avoids  the  necessity  of  an  in-        Ballard  overdrew '.$15,2^3.08 

terlocutory  decree  that  the  parties  ac-        Halley  overdrew 11,966.51 

count.     Ludington  v.  Taft,    10   Barb.         j^„„^^  ,^^^  ^.^^^^3^   »^7,«>9.S9 

(N.  Y.)  452-  less  than  his  capital 

Accounting  between    Partners,   Some  and  his  share  of  the 

Having    Overdrawn   and   Others  Under-  S^.^^^W^by'."' ."""$.7.9^^.s« 

drawn. — As  to  each   partner  who  has  Butler    drew   $9,286.77 

underdrawn,  all  the  others  are  liable  to  less  than  his  capital 

him  for  their  respective  balance  of  the  and  his  share  of  the 

,     ,               til-               1  profits;  that  IS,  under- 

amount  of  the  underdraft;  and   as  to  drew  by 9,286.77 

each  partner  who  has  overdrawn,  he  is  $27,209.59 

liable  to  all  the   others   for   their  re-  After  which  finding  the  referee  con- 

spective    portions   of    such  overdraft;  tinned  his  report  as  follows : 

but    the      insolvency    of     overdrawing  First.  The  sums  due  Butler  and  Moore  must 

partners  does  not  afTect  the  application  be  paid  bv  all  the   partners  in  the  percentage 

of  this  principle.     Butler  v.  Ballard,  proportions  of  their  interests 

--    •,»    f-              ^.               XT       J      1  Second.  The  sums  due  bv  Ballard  and  Hal- 

d3  N.  Y.  Super.  Ct.  191  ;   Neudecker  v.  i^^  n^^^t  be  paid  to  all  the  parties  in  like  pro- 

Kohlberg,  3    Daly  (N.   Y.)  407;    West  poVtions,  and  thus  each  partner  will    have  in 

V    Skin     I  Ves    2^0  ''^^    form   of  a  claim    upon    one  or   all  of  the 

'rriL     r' 11        ■  '                 J.         J     t      II  Others,  as  the  result   mav  determine,  just  his 

The  followmg  report  made  by  Henry  g^are  of  the  whole  sum.  ' 

J.  Scudder,  Esq.,  referee  in  Butler  f.  Thus  there  is  due  to  Moore  $17,922.82. 
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b.  Fop  Appointment  of  Receiver,  Sale  of  Property,  and  Taking  of  Account 

upon  the  Bankruptcy  of  a  Copartner. 

Form  No.  522. 

(Precedent  in  Wilson  v.  Greenwood,  i  Swanst.  483.) 

(  Caption.^ 

His  lordship  doth  declare  that  the  copartnership  property  and 
effects  in  the  pleadings  in  this  cause  mentioned  ought  to  be  sold,  and 
doth  order  that  the  same  be  sold  to  the  best  purchaser  or  purchasers 
that  can  be  got  for  the  same,  to  be  allowed  of  by  Mr.  Courtcnay, 
one,  etc. ;  and  it  is  ordered  that  it  be  referred  to  the  said  master  to 
approve  of  a  proper  mode  of  selling  the  same ;  and  it  is  ordered 
that  the  money  to  arise  by  such  sale  be  paid  into  the  bank  with  the 
privity  of  the  accountant-general  of  this  court,  to  be  there  placed  to 
the  credit  of  this  cause,  subject  to  the  further  order  of  this  court, 
and  in  the  meantime,  and  until  such  sale  be  had,  it  is  ordered  that 
the  defendant  yohn  Greenwood  be  appointed  receiver  and  manager 
of  the  said  copartnership  property  and  effects,  and  take  and  have 
the  superintendence  and  carrying  on  of  the  said  copartnership  trade, 
and  get  in  the  outstanding  debts  and  effects  belonging  to  the  said 
copartnership,  and  be  allowed  all  his  just  and  reasonable  costs, 
charges,  and  expenses  vq.  and  about  the  same,  but  without  any  salary 
for  his  trouble ;  but  the  said  defendant  is  first  to  give  security  to 
be  allowed  of  by  the  said  master  and  to  be  taken  before  a  master 
extraordinary  in  the  country,  if  there  shall  be  occasion,  duly  to 
manage    the    said   copartnership    trade,  and    to  be  answerable   for 


Of  this  Ballard  must  pay  40  per  cent.,  or  $7,- 
160.12; 

Butler  must  pay  22  per  cent.,  or  $3,942.82; 

Halley  must  pay  20  per  cent.,  or  $3,584.56; 

Moore  pays  to  himself  or  retains  18  per 
cent. 

There  is  due  to  Butler  $9,286.77. 

Of  this  Ballard  must  pay  40  per  cent.,  $3,- 
714.70; 

Halley  must  pay  20  per  cent.,  $1,857.35; 

Moore  must  pay  18  per  cent.,  $1,671 .62; 

Butler  pays  to  himself  or  retains  22  per 
cent. 

Ballard  must  then  distribute  the  sum  he  has 
drawn  in  excess,  viz.,  $15,243.08,  and  this  will 
be  distributed  as  follows: 

To  Butler  22  per  cent.. .  -=$3,353.48; 

To  Halley  20  per  cent...  .=  3,048.62; 

To  Moore  18  per  cent..  ..=  2,743.74; 

And  he  retains4o  percent,  as  his  own  share 
or  proportion. 

Halley  must  then  distribute  the  sum  he  has 
in  excess,  viz.,  $11,  966.51,  and  of  this 

Ballard   takes  40  per  cent..  .^44,786.60; 

Butler  takes  22  per  cent ^  2,632.63; 

Moore  takes  18  per  cent =  2,153.98; 

And  Halley  retains  20  per  cent  as  his  own. 

The  account  will  then  stand: 

Butler  will  owe  to  Moore $3,942.84 

Moore  will  owe  to  Butler 1,671.62 

Deducting  the  latter,  we  have $2,271.22 

for  which,  with  interest  from  January  i,  1875, 
Moore  is  entitled  to  judgment  against  Butler. 
Ballard  will  owe  to  Butler  the  sum  of  $3,714.70 

3,353-48 


To  Moore,  the  two  sums  of $7,169.12 

2.743-74 


$9,912.86 

To  Hallev $3,048.68 

Halley   will   owe   to   Butler  the  two 

sums $1,857.35 

2,632.63 

$4,489.98 

To  Moore  the  two  sums  of $3,584.56 

3,153.98 


$5,738.54 


To  Ballard $4,786.61 

As  Ballard  owes  Halley 3,048.62 

there  will  be  due  by  deduction $'>737-99 

from  Halley  to  Ballard,  for  which,  with  in- 
terest from  January  1,  1875,  the  latter  should 
have  judgment  against  the  former. 

Moore  is  entitled  to  judgment  against  Bal- 
lard for  $9,912.86,  with  interest  from  January 
',  1875,  and  to  judgment  ajgainst  Halley  for 
$5,738.54,  with  interest  from  January  i, 
1875. 

Butler  is  entitled  to  judgment  against  Bal- 
lard for  $7,o68.iS,  with  interest  from  January 
I,  1875,  and  to  judgment  against  Halley  for 
$4,489.98,     with     interest     from     January     i, 

The   cash   on  hand,  and  all   moneys  here- 
after realized,  should  be  divided  according  to 
the  proportions   herein   recognized;    and,    as 
— — —      receivea,  should  be  paid  by  the  receiver  to  the 
$7,o68.iS     creditor  parties. 
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what  he  shall  so  receive  in  respect  thereof,  and  pay  the  same  as  this 
court  has  hereby  directed  or  shall  hereafter  direct;  and  it  is  ordered 
that  the  said  master  do  take  an  account  of  the  copartnership  dealings 
and  transactions,  and  in  taking  such  accounts  it  is  ordered  that  the 
said  master  do  inquire  and  distinguish  what  capital  each  of  the  part- 
ners had  in  the  trade  at  the  time  of  the  bankruptcy,  and  which  of 
the  copartnership  debts  have  been  since  paid  and  by  whom,  and  out 
of  what  funds,  without  prejudice  to  any  question  between  the  par- 
ties, and  with  liberty  for  either  party  to  apply  specially  as  to  the 
same  ;  and  the  said  master  is  to  be  at  liberty  to  make  one  or  more 
separate  report  or  reports  as  to  any  of  the  said  inquiries,  at  the 
request  of  either  party.  And  it  is  ordered  that  the  plaintiffs  and 
the  defendant  Jonas  Whitaker  do  deliver  over  to  the  said  defendant 
John  Greenwood  all  the  stock,  goods,  effects,  books,  and  accounts 
belonging  to  the  said  copartnership ;  and  the  said  defendant 
John  Greenwood  is  to  be  at  liberty  to  bring  actions  with  the 
approbation  of  the  said  master  as  there  shall  be  occasion  for  the 
recovery  of  such  of  the  debts  as  are  now  due  or  shall  hereafter  become 
due  in  the  names  of  the  parties,  or  any  of  them,  and  the  persons  in 
whose  names  such  actions  shall  be  brought  are  to  be  indemnified 
against  the  costs  and  damages  thereof  out  of  the  stock,  goods,  and 
effects  of  the  said  copartnership.  And  it  is  ordered  that  the  said 
master  do  settle  the  said  indemnity.  And  it  is  ordered  that  the  said 
defendant  John  Greenwood  do  pay  the  balances  reported  due  from 
him  into  the  bank  with  the  privity  of  the  accountant-general,  to  be 
there  placed  to  the  credit  of  this  cause,  subject  to  the  further  order 
of  this  court.  (  Usual  directions  for  taking-  the  account,  and  liberty 
to  a-pply.) 

e.  Fop  Taking  Partnership  Aeeounts  of  Bankers  as  between  a  Surviving 
Partner  and  the  Estate  of  a  Deceased  Partner. 

Form  No.  523. 

(Precedent  in  Bate  xk  Robins,  32  Beav.  84.) 

(  Caption.) 

This  court  being  of  opinion,  on  consideration  of  the  evidence  given 
in  this  cause,  that  no  account  has  been  settled  between  the  plain- 
tiffs, or  either  of  them,  and  the  late  defendant  Robins,  or  between 
the  plaintiffs  and  the  present  defendants;  and  being  further  of 
opinion  that  the  plaintiffs  are  not  bound  by  the  mode  in  which  the 
accounts  have  been  kept  in  the  books  of  the  late  defendant  William 
Robins:  take  an  account  of  all  the  partnership  dealings  and  trans- 
actions of  the  firm  of  Bate  d-  Robins,  from  the  foot  of  the  last  ac- 
count settled  between  the  said  testator  John  Bate  and  the  late 
defendant  William  Robins,  and  let  the  balance,  if  any,  due  to  the 
estate  of  the  testator  at  the  time  of  his  decease  be  ascertained :  and 
take  an  account  of  what  has  been  paid  by  the  late  defendant  Robins 
to  the  plaintiffs,  or  either  of  them,  or  by  their  or  either  of  their 
order,  or  for  their  or  either  of  their  use,  since  the  decease  of  the  said 
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Thomas  Bate;  and  in  taking  such  accounts  let  such  sums  only  as 
were  actually  received  and  got  in  respect  of  the  accounts  in  the 
pleadings  in  this  cause  entitled  "the  dead  balances,"  and  which 
were  not  taken  to  by  the  said  William  Robins  in  continuing  to 
carry  on  his  trade  or  business  of  a  banker,  be  treated  as  assets  of 
the  said  partnership  of  Bate  &  Robins.,  and  let  those  sums,  respec- 
tively, be  treated  as  such  assets  only  from  the  times  when  the  same 
were  got  in  or  received  respectively ;  and  in  taking  such  accounts 
the  estate  of  the  said  defendant  William  Robins  is  to  be  charged  with 
simple  interest  dit  Jive  per  cent,  per  annum  on  such  balances,  if  any, 
which  may  appear  after  the  decease  of  the  said  Thotnas  Bate  to 
have  been  due  from  the  defendant  William  Robins.,  from  time  to 
time,  to  the  estate  of  Thomas  Bate;  and  in  like  manner,  in  taking 
such  accounts,  the  estate  of  Tho?nas  Bate  is  to  be  charged  with 
simple  interest  ^t  Jive  per  cent,  per  annum  on  all  balances,  if  any, 
which  appear  to  have  been  due,  after  the  decease  of  the  said  Thomas 
Bate,  from  the  plaintiffs,  or  either  of  them,  to  the  defendant /?o3/«^. 
And  the  defendants  are  to  admit  assets  of  William  Robins  suffi- 
cient to  answer  what,  if  anything,  on  taking  such  accounts  may 
appear  to  be  due  from  him;  or  take  an  account  of  his  estate,  etc. 


d.  For  Dissolution  on  Notice  to  a  Lunatic  Partner,  and  for  an  Accounting 
with  Inquiry  as  to  the  Value  of  the  Good- will. 

Form  No.  524. 

(Precedent  in  Mellersh  x\  Keen,  27  Beav.  241.) 

(  Caption . ) 

Declare  the  partnership  dissolved  from  the  31st  oi  December,  iS58, 
and  then  let  there  be  an  inquiry  in  chambers  what,  if  anything,  was 
the  value  of  the  good-will  of  the  partnership  business  on  the  31st  of 
December,  i858,  having  regard  to  the  circumstance  that  the  plain- 
tiffs are  at  liberty  to  carry  on  the  same  business  and  to  issue  notes, 
and  that  the  right  of  issuing  notes  would  not  pass  to  the  purchaser 
of  the  good-will. 

Then  an  account  ought  to  be  taken  of  all  the  partnership  dealings 
and  transactions,  and  the  plaintiffs  should  be  charged,  in  taking  that 
account,  with  so  much  of  the  value  of  the  good-will,  on  the  31st  of 
December,  \%58,  as  belonged  to  the  defendant. 

In  taking  the  partnership  accounts  you  must  not  disturb  any  set- 
tled accounts.  There  must  also  be  an  account  of  what  profits  have 
been  realized  by  the  plaintiffs  in  the  partnership  business  subse- 
quently to  the  31st  of  December,  \%58,  by  the  use  of  the  defendant's 
capital  or  property  therein  subsequent  to  that  time,  and  plaintiffs 
must  be  charged  with  it ;  and  from  the  same  period  it  must  be 
ascertained  what  would  be  proper  to  be  allowed  the  plaintiffs  in 
respect  to  their  personal  superintendence  and  management  of  the 
business.  Those  two  in  point  of  fact  are  correlative  inquiries,  which 
in  partnerships  of  this  description  I  always  insert,  the  one  operating 
against  the  other.     I  shall  reserve  further  consideration. 
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e.  For  Rescission  of  a  Contract  and  an  Account  of  Expenditures. 

Form  No.  525. 

(Precedent  in  Brotherton  v.  Reynolds,  164  Pa.  St.  134.) 

(  Caption . ) 

And  now,  to  wit,  August  31,  i893,  this  case  came  on  to  be 
heard,  and  having  been  fully  argued  by  counsel,  and  upon  due  con- 
sideration thereof,  it  was  ordered,  adjudged,  and  decreed  that  the 
agreement  of  December  13,  iS89,  between  T.  y.  Reynolds  and  Broth- 
erton  Brothers  and  B'.  E.  Dewey,  as  set  forth  in  the  bill  filed  in 
this  case;  the  bill  of  sale  of  lumber  by  Brotherton  Brothers  to  T. 
y.  Reynolds,  dated  December  6,  iS89;  the  promissory  note  made 
by  B.  E.  Dewey  to  the  order  of  T.  y.  Reynolds,  dated  December 
13,  iS89,  payable  six  months  after  date,  for  three  thousand  dollars; 
the  mortgage  for  three  thousand  dollars,  dated  Decetnber  13,  i889, 
to  secure  said  note,  executed,  and  delivered  to  said  Reynolds  by  said 
B.  E.  Deivey,  being  a  mortgage  on  one  hundred  and  thirty  acres 
of  land  in  Green  township,  Erie  county,  Bennsylvania,  and  re- 
corded in  the  recorder's  office  of  said  Erie  county ;  the  note  of 
Brotherton  Brothers  and  Dewey,  dated  December  13,  iS89,  for  t-wo 
thousand  dollars,  payable  to  T.  y.  Reynolds  six  months  after 
date  ;  and  agreement  made  between  T.  y.  Reynolds  and  Brother^ 
ton  Brothers  and  Dewey,  dated  February  H,  i890,  are  void  and 
not  binding  upon  the  said  Brotherton  Brothers  and  Dewey,  the 
plaintiffs  in  this  case. 

Second.  That  said  T.  y.  Reynolds  is  ordered  and  directed  to  de- 
liver up  for  cancellation  the  said  agreements  made  Dece?nber  13, 
iS89,  and  February  IJf,  i890,  said  bill  of  sale  of  lumber,  said 
promissory  note  for  three  thousand  dollars,  said  instruments 
in  writing  to  be  delivered  up  to  the  master  in  this  case  for  cancel- 
lation. 

Third.  That  said  Reynolds  satisfy  of  record  said  mortgage  from 
said  F.  E.  Dewey  to  said  T.  y.  Reynolds,  for  three  thousand  dol- 
lars, dated  December  18,  i889. 

Fourth.  That  all  bargains,  agreements,  or  transactions  between 
said  plaintiffs  and  defendant  in  relation  to  lumbering  prop- 
erty as  set  forth  in  plaintiffs'  bill  are  rescinded,  abrogated,  and 
annulled. 

Fifth.  That  an  account  be  taken  of  the  money  paid  out  and  ex- 
pended by  the  complainants  in  and  about  the  attempted  carrying 
out  of  said  agreements  with  said  defendant  in  making  lumber  and 
ties  thereunder;  and  of  all  money  paid  to  the  respondent  by  the 
complainants  under  said  agreements;  and  of  all  personal  property 
of  the  complainants,  or  either  of  them,  delivered  to  the  respondent, 
and  by  the  respondent  to  the  complainants,  by  reason  of  the  said 
attempted  carrying  out  of  said  contracts. 

And  that  the  said  T.  y.  Reynolds  pay  over  to  the  said 
complainants  such  sum  as  may  be  found  due  on  such  account- 
ing, together  with  the  costs  of  this  proceeding  and  of  such 
accounting. 
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f.  Fop  Assignment  of  Dower,  and  Account  of  Mesne  Fronts  by  the  Heir. 

Form  No.  526 

(Precedent  in  Swaine  v.  Ferine,  5  Johns.  Ch.  (N.  Y.)  494.) 

(  Caption.') 

It  is  declared  that  the  plaintiff  is  entitled  to  her  dower  in  the 
messuage,  dwelling  house,  and  land  in  the  bill  mentioned,  being 
ninety  and  one- half  ncres  ;  and  she  is  entitled  also  to  one-third  part 
of  the  mesne  profits  of  the  premises  accrued  since  the  death  of  her 
husband  ;  and  that  her  right  is  subject  to  a  just  and  ratable  contribu\ 
tion  towards  payment  of  the  mortgage  debt  in  the  pleadings  men- 
tioned. 

It  is  thereupon  ordered,  etc.,  that  it  be  referred  to  one  of  the  mas- 
ters of  this  court  to  take  account  of  the  rents  and  profits,  exclusive 
of  the  dwelling  house,  of  which  a  proportionate  part  has  been  oc- 
cupied by  the  plaintiff,  accrued  since  the  husband's  death  down  to 
the  date  of  the  report,  and  which  have  been  received  by  the  de- 
fendant, or  by  any  other  person  by  her  order,  or  for  her  use,  or  which 
might  have  been  received  with  ordinary  care  and  diligence ;  and 
one-third  part  of  what  shall  be  coming  on  said  account  of  rents  and 
profits  is  to  be  paid  by  the  defendant  to  plaintiff,  under  the  proviso, 
and  subject  to  the  deduction  of  the  value  of  the  annuity,  hereinafter 
mentioned.  That,  for  the  better  taking  of  the  said  account,  the 
defendant  is  to  produce  before  the  master,  upon  oath,  all  deeds, 
writings,  papers,  and  books  of  account,  in  her  custody  or  power, 
relating  to  the  matters  in  question,  and  both  parties  are  to  be  ex- 
amined as  the  master  may  direct.  And  the  master  is  to  make  to 
both  parties  all  just  allowances. 

And  it  is  further  ordered,  etc.,  that  the  master  ascertain  the 
amount  of  principal  and  interest,  exclusive  of  costs,  due  upon  the 
mortgage  in  the  pleadings  mentioned,  and  paid  by  the  defendant 
upon  the  redemption  thereof,  and  the  time  when  paid,  and  the 
amount  of  a  year's  interest  on  the  aggregate  sum  of  one-third  part 
of  such  principal  and  interest  so  paid  by  the  defendant,  and  what 
would  be  the  value,  in  a  gross  sum,  upon  the  calculation  of  life  an- 
nuities, and  duly  considering  the  age  and  health  of  the  plaintiff,  of 
such  yearly  interest,  payable  yearly,  from  the  time  of  such  pay- 
ment, during  the  life  of  the  plaintiff;  and  that  the  amount  of  such 
value,  in  a  gross  sum,  be  deducted  from  the  amount  of  the  one-third 
part  of  the  rents  and  profits  to  be  ascertained  as  belonging  to  the 
plaintiff  as  aforesaid ;  and  if  such  value  should  equal  the  amount  of 
the  one-third  part  of  the  said  rents  and  profits,  that  in  such  case  the 
one  be  set  off  against  the  other ;  but  if  such  value  should  exceed  the 
one-third  part  of  the  rents  and  profits,  then  the  excess  be  by  the 
master  deducted  from  the  amount  or  value  of  the  dower  to  be  as- 
signed ;  and  that  so  much  of  the  premises  as  such  excess  shall,  in 
the  judgment  of  the  master,  amount  to  {the  land  to  be  estimated  ac- 
cording- to  its  ivorth  to  the  plaintiffs  having  a  life  estate  therein), 
be  deducted  from  the  one-third  part  of  the  premises  to  be  assigned 
to  the  plaintiff. 

And  it  is  further  ordered  that  the  master  assign  to  the  plaintiff, 
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by  metes  and  bounds,  her  dower  in  the  messuage  or  dwelling  house, 
and  ninety  and  one-half  acres  of  land  aforesaid,  after  having  de- 
ducted as  aforesaid,  from  the  quantity  of  land  so  to  be  assigned,  as 
much  as  shall,  in  his  judgment,  be  sufficient  to  satisfy  the  defendant 
what  may  remain  due  to  her  upon  the  value  of  the  said  annuity,  after 
the  one-third  of  the  rents  and  profits  shall  have  been  deducted  as 
aforesaid. 

And  it  is  further  ordered  that  no  costs  be  recovered  by  either 
party  as  against  the  other,  and  that  the  master  be  at  liberty  to 
apply  for  further  directions,  if  necessary,  upon  the  foot  of  this  de- 
cree. 

And  it  is  further  ordered  that  the  defendant  deliver  possession  to 
the  plaintiff  of  the  lands  and  tenements,  and  of  the  part  of  the 
dwelling  house  and  messuage,  with  its  appurtenances,  which  shall 
be  so  set  out  and  assigned  to  the  plaintiff  for  her  dower  ;  and  that  the 
tenants,  if  any,  on  the  premises  so  to  be  assigned,  attorn  to  and  pay 
their  rents  to  the  plaintiff. 

g.  For  an  Accounting  in  a  Suit  by  One  Tenant  in  Common  of  a  Coal  Mine, 
against  the  Lessees  of  his  Cotenants. 

Form  No.  527. 

(  Cai)tion.\  (Precedent  in  Job  z'.  Potton,  L.  R.  20  Eq.  99.) 

Inquire  what  coals  have  been  worked  and  gotten  by  the  defendant, 
David  Jones.,  from  the  mines  under  the  Allsop  estate  in  the  plead- 
ings mentioned,  and  what  was  the  market  value  thereof  at  the  pit's 
mouth,  and  what  were  the  costs  incurred  by  the  said  defendant  in 
getting  and  severing  the  coal  and  bringing  it  to  the  pit's  mouth, 
and  deduct  the  amount  of  such  costs  from  the  amount  of  such  value, 
and  order  the  defendant  Jones  to  pay  to  the  plaintiff  one-third  part 
of  the  amount  of  such  value  after  such  deduction  ;  no  costs  of  suit 
as  between  the  plaintiff  and  defendant  Jones. 

The  plaintiff  electing  not  to  keep  the  other  defendants  before  the 
court  for  the  purpose  of  such  inquiry,  dismiss  the  bill  with  costs 
as  to  them ;  but  only  one  set  of  costs  is  to  be  allowed  to  the  defend- 
ants representing  each  of  the  two  undivided  third  parts  of  the  estate. 

h.  Setting  aside  a  Release,  and  Declining  to  Open  an  Account,  but  Giving 
Liberty  to  Surcharge  and  Falsify. 

Form  No.  528. 

(Caption.)     (Precedent  in  Millar  v.  Craig,  6  Beav.  442.) 

Declare  that  the  indenture  of  release  of  the  15th  of  July,  iS23, 
shall  stand  only  as  a  discharge  for  the  several  sums  of  money  thereby 
stated  to  be  retained  by,  or  paid  to,  the  several  parties  thereto,  as 
therein  mentioned. 

Declare  that  the  account  in  the  indenture  mentioned  to  be  stated 
shall  stand,  with  liberty  to  the  plaintiffs  and  the  defendant,  the 
legal  personal  representative  of  John  Craig,  to  surcharge  and  falsify 
the  same. 
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Direct  the  master  to  ascertain  and  state  what,  at  the  date  of  the 
indenture,  was  the  just  amount  and  value  of  the  residuary  estate  of 
James  Craig,   deceased. 

Direct  an  inquiry  at  what  time  jfohn  Craig,  deceased,  was  admit- 
ted to  be,  and  became,  a  partner  with  James  Craig  in  the  business 
in  the  pleadings  mentioned. 

Direct  that,  so  far  as  it  may  be  necessary  for  the  purpose  stated, 
the  master  is  to  take  an  account  of  the  dealings  and  transactions  of  the 
partnership  subsisting  between  yohn  Craig,  deceased,  and  James 
Craig,  deceased,  from  the  commencement  thereof  to  the  time  when 
Charles  Nicholls  and  William  Letvis  were  admitted  partners  in  the 
said  business,  and  also  of  the  dealings  and  transactions  of  the  part- 
nership subsisting  at  the  decease  of  James  Craig,  and  at  the  decease 
of  John  Craig,  between  Charles  Nicholls  and  William  Lewis,  from 
the  commencement  thereof  up  to  the  time  of  the  death  of  James  Craig. 

Let  the  master  ascertain  and  state  what  was  due  to  James  Craig, 
deceased,  from  the  said  partnership  firms,  or  either  of  them,  at  the 
time  of  his  death;  and,  in  taking  those  accounts,  interest  is  to  be 
allowed  to  each  partner  for  the  amount  of  his  capital,  from  time  to 
time,  employed  in  the  concern. 

Let  the  master  also,  so  far  as  it  may  be  necessary  for  the  purpose 
aforesaid,  take  an  account  of  the  personal  estate  and  effects  of 
James  Craig,  deceased,  possessed  by  John  Craig,  deceased,  Wil- 
liam Millar,  and  Charles  Nicholls,  or  any  or  either  of  them,  the 
plaintiffs  waiving  all  relief  against  Ann  Craig,  the  estate  of  John 
Craig,  deceased,  and  William  Millar  and  Charles  Nicholls,  in  re- 
spect of  any  acts  and  receipts  of  Ann  Craig,  on  account  of  the  estate 
of  James  Craig. 

Let  the  parties  produce  before  the  master  all  books,  documents, 
etc.,  in  the  usual  way,  and  if,  in  the  proceeding  to  surcharge  and 
falsify  the  accounts  mentioned  in  the  indenture  of  release,  or  in 
taking  any  of  the  accounts  hereby  directed,  it  shall  appear  that  any 
books,  documents,  or  writings  necessary  or  useful  as  evidence  in  re- 
spect of  the  matters  aforesaid,  or  any  of  them,  are  wanting,  let  the 
master  report  the  same  specially. ^  And  also  state  whether,  in  con- 
sequence of  the  want  of  any  such  book  or  documents,  he  is  unable 
to  proceed  satisfactorily  in  taking  the  account,  or  in  making  the 
inquiries  hereby  directed.     Reserve  all  costs. 

L  For  Account  in  a  Suit  by  a  Building  Ck)ntraetor  against  His  Employer 

and  the  Architect. 
Form  No.  529. 
(  Caption.  \    (Precedent  in  Kimberley -'.  Dick,  L.  R.  13  Eq.  22.) 

Inquire  whether  the  plaintiff  has  executed  for  the  defendant   W. 

1.  In  Turner  v.  Corney,  5  Beav.  517,  reeling  the  master  to  inquire  whether 

is  to  be  found  a  special  decree,  in  a  case  it  was   by    the  neglect   or   default   of 

where  it  was  alleged  that  the  defend-  the  trustees  that  the  defendants  were 

ants,  by  reason  of  the  nonproduction  not   able  to  render  a  better   account, 

of  documents  and  vouchers,  were  un-  with  liberty  to  state   special  circum- 

able  to  make  a  satisfactory  report,  di-  stances. 
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W.  F.  Dick,  by  or  under  the  direction  of  the  defendant  W.  White, 
any  and  what  works  which  are  not  included  in  the  contract,  dated 
the  12th  of  June,  iS67. 

Inquire  whether  the  plaintiff  has  executed  for  the  defendant  Dick, 
under  the  said  contract,  any  and  what  works  the  price  of  which  is 
not  included  in  the  said  contract,  or  has  made  and  executed  by  or 
under  the  direction  of  the  defendant  White;  any  and  what  varia- 
tions in  the  works  included  in  the  said  contract.  Take  an  account 
of  what,  if  anything,  is  due  from  the  defendant  Dick  to  the  plaintiff, 
in  respect  of  the  matters  mentioned  in  the  said  inquiries  respectively; 
also  of  what,  if  anything,  is  due  from  the  defendant  Dick  to  the 
plaintiff,  in  respect  of  the  contract  price  mentioned  in  the  said  con- 
tract of  the  12th  of  June,  i867. 

Inquire  whether  there  have  been  any  and  what  omissions  on  the 
part  of  the  plaintiff  in  the  performance  of  the  said  contract  of  the 
12th  of  June,  i867;  and  take  an  account  of  what,  if  anything,  is  due 
from  the  plaintiff  to  defendant  Dick,  in  respect  of  such  omissions. 

Adjourn  further  consideration.     Liberty  to  apply. 

j.  Fop  an  Account  of  What  Remained  Due  to  Railroad  Contractor,  with 
Special  Directions  as  to  Allowance  or  Disallowance  of  Particular 
Items. 

Form  No.  5  3°. 
(  Caption.) 

Discharge  decree  without  prejudice  to  any  question;  and  instead 
thereof,  declare  that  the  plaintiff  is  entitled  to  be  allowed  in  the 
account  hereinafter  directed  the  sums  of  £4iOOO  and  £2,000  claimed 
by  him  in  respect  of  the  bonuses  agreed  to  be  paid  by  the  defendants, 
the  comf)any,  for  the  extra  dispatch,  increased  expenses,  and  extraor- 
dinary means  used  and  employed  in  expediting  and  completing 
the  works  of  those  parts  of  the  railway  which  are  in  the  pleadings 
in  that  behalf  mentioned.  And  the  said  sums  of  £4,000  and  £2,000 
are  to  be  allowed  to  the  plaintiff  in  taking  the  said  account  accord- 
ingly ;  but  also  declare  that  the  plaintiff  is  not  entitled  to  be  allowed 
the  sum  of  £1,800,  or  any  part  thereof,  claimed  by  him,  and  is  not 
entitled  to  any  allowance  in  respect  of  any  loss  or  damage  sustained 
by  delays  in  giving  the  possession  of  lands,  as  in  the  pleadings  men- 
tioned. And  let  the  following,  etc.,  an  account  of  what,  if  any- 
thing, remains  due  to  the  plaintiff  in  respect  to  the  several  works 
and  matters  included  in  the  final  account  or  final  bill,  and  in  the 
accounts  of  day  work,  delivered  by  the  plaintiff  to  the  defendants, 
the  company,  as  in  the  pleadings  mentioned ;  and  in  taking  such 
account,  any  items  in  the  said  accounts  delivered,  which  may  be 
found  to  have  been  settled,  are  not  to  be  disturbed,  and  let,  for  the 
purposes  of  such  account,  all  such  inquiries  to  be  made  as  may  be 
necessary  for  the  purpose  of  ascertaining  to  what,  if  anything, 
the  plaintiff  and  his  co-contractors,  or  the  survivor  of  them,  have 
become  entitled,  or  the  plaintiff  is  now  entitled,  in  respect  of  acci- 
dents or  damages  arising  from  mining  operations  ;  and  what,  if  any- 
thing, the  plaintiff  shall  be  found  to  be  entitled  to  in  respect  thereof 
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is  to  be  allowed  to  him  in  taking  the  said  account.  Dismiss  the  bill 
against  one  of  the  codefendants  with  costs,  without  prejudice  as  to 
the  recovery  thereof  against  the  company,  and  without  costs  as  to 
other  defendants.  All  questions  of  interest  and  of  other  costs 
reserved.  Adjourn  further  consideration.  By  consent,  funds  in 
court  to  be  paid  out  to  the  defendants  without  prejudice.  Liberty 
to  apply. 1 

k.  For  Account  of  Dealings  and  Transactions  of  a  Deceased  Agent  and 
Stockholder  of  the  Defendant  Company. 

Form  No.  531. 

/  /^    J  J  •        \  (Precedent  in  Stainton  v.  Carron  Co.,  24  Beav.  ^6'?.) 
yCaption.)  ^ 

His  honor  doth  order  and  decree  that  an  account  be  taken  of  the 
dealings  and  transactions  of  Henry  Stainton.,  the  testator  in  the 
pleadings  named,  on  behalf  of  and  with  the  defendant  Carron  Com- 
pany., from  the  thirtieth  day  of  yune,  i825,  down  to  the  time  of  his 
death,  and,  in  taking  such  account,  the  books  kept  hy  Henry  Stain- 
ton.,  and  proved  in  this  cause,  are  to  be  admitted  as  evidence  for  both 
sides.  And  it  is  ordered  that  the  defendant  Carron  Company  do, 
within  six  weeks  from  the  date  of  this  decree,  deliver  to  the  plain- 
tiffs a  list  of  such  items  appearing  in  the  books  kept  by  the  testator, 
as  agent  of  the  company  in  London.,  as  they  desire  to  have  vouched 
or  accounted  for.  And  in  taking  the  account  hereby  directed,  the 
plaintiffs,  as  executors  of  Henry  Stainton.,  are  to  be  charged  with 
the  items  specified  in  the  said  list,  except  so  far  as  they  shall,  in  the 
opinion  of  this  court,  properly  discharge  themselves  therefrom;  and 
in  taking  such  account  all  just  allowances  are  to  be  made;  and  in  all 
other  respects  the  accounts  appearing  in  said  books  kept  by  the 
said  testator,  as  agent  of  the  company  in  London.,  are  to  be  treated 
as  settled  accounts,  with  liberty  to  the  plaintiffs  and  defendants  to 
surcharge  and  falsify  as  they  may  be  advised;  and  the  defendants 
admitting  that  on  the  account  entitled,  ''''Henry  Stainton,  his  Pri- 
vate Account,"  the  sum  of  £J/.,018,  10s.  Id.  was  due  from  the  said 
company  to  Henry  Stainton  at  the  time  of  his  death,  his  honor  doth 
not  think  fit  to  direct  any  inquiry  as  to  this  account. 

Second.  And  it  is  ordered  that  an  inquiry  be  made  what  shares 
in  the  company  the  testator  was  entitled  to  at  the  time  of  his  decease, 
and  that  an  account  be  taken  of  what  was  due  to  him  from  the  said 
company  in  respect  of  dividends  and  bonuses  on  such  shares,  and  of 
what  has  since  accrued,  and  of  what  is  now  due  from  the  company 
to  his  estate  in  respect  of  any  such  dividends  or  bonuses;  and  if,  on 
taking  the  accounts  hereby  directed,  it  shall  appear  that  at  the  end 
of  each  or  any  year,  from  the  thirtieth  day  of  yunc,  i835,  a  balance 
remained  due  from  Henry  Stainton  to  the  company,  or  from  the  com- 
pany to  Henry  Stainton,  it  is  ordered  that  the  amount  of  such  balance 

1.  Seton  on  Decrees,  Judgments,  Hill  v.  South  Staffordshire  R.  Co.,  11 
etc.    (4th    ed.),  vol.    2,    pt.    i,  p.  772;     Jur.  (N.  S.),  192. 
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or  balances  be  stated ;  and  it  is  ordered  that  the  further  considera- 
tion of  this  cause  be  adjourned,  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  to  this  court  as  they  shall  be  advised. 

1.  For  an  Aeeounting  by  a  Trustee. 

Form  No.  53  2. 

(Precedent  in  Bellamy  v.  Bellamy,  6  Fla.  96.) 

Western  Circuit.  Jackson  County,  I^all  Term,  iSoO. 

Samuel  C.  Bellamy^  complainant,        ) 

and  >  In  Equity. 

Edward  C.  Bellamy,  et  al. ,  defendants.  ) 

BILL    FOR    ACCOUNT,   RELIEF,   ETC. 

This  cause  came  on  to  be  heard  at  the  6/>r/«^Term,  \%oO,  of  this 
court,  before  the  Hon.  George  S,  Hawkins,  judge  of  the  Western 
Circuit,  upon  bill,  answer  of  defendant  Edward  C.  Bellamy,  rep- 
lication, exhibits  and  proofs  taken  in  this  cause,  and  the  same  hav- 
ing been  fully  argued  by  counsel  for  both  parties,  and  the  matters 
in  dispute  fully  considered,  and  the  judgment  and  decree  to  be  given 
in  the  premises  fully  advised  of,  his  honor  doth  think  fit,  and  so 
orders,  adjudges,  and  decrees  : 

First.  That  the  deed  of  conveyance  of  the  said  complainant  to 
the  said  defendant  Edward  C.  Bellamy,  bearing  date  the  thirteenth 
day  of  December,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred ^nd.  forty -jive  (i84-5),  mentioned  in  and  exhibited  with  said 
complainant's  bill  of  complaint,  for  the  reasons  at  large  set  forth  in 
the  opinion  delivered  in  this  cause,  was  and  is  wholly  inoperative 
and  void;  and  that  the  said  Edward  C.  Bellamy  should  and  ought 
to  account  for  the  trust  property  and  funds  conveyed  by  and  pos- 
sessed under  the  trust  deed  from  the  said  complainant  to  the  said 
Edward  C.  Bellamy,  bearing  date  the  nineteenth  day  of  November^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  oxid  forty-four ^ 
also  mentioned  in  and  exhibited  with  complainant's  said  bill  of 
complaint. 

Second.  It  is  further  adjudged  and  decreed  that  the  said  de- 
fendant Edward  C.  Bellamy  holds  that  portion  of  the  trust  prop- 
erty and  profits,  and  issues  thereof,  purchased  by  him  at  the  sales 
under  execution  by  the  sheriff  of  Jackson  county  on  \.\i&  first  Mon- 
days of  January  and  February,  18^6,  subject  to  the  uses  and  trusts 
limited  and  appointed  in  the  aforesaid  deed  of  the  nineteenth  of 
November,  in  the  year  one  thousand  eight  hundred  and  forty-four^ 
and  is  liable  to  account  therefor. 

Third.  It  is  further  ordered  and  decreed  that  the  defendant 
Edward  C.  Bellamy  account  before  George  E.  Baltzell,  Esq.,  one 
of  the  masters  in  chancery  of  this  court,  upon  and  at  such  times  as 
shall  be  appointed  by  said  master,  of  and  concerning  the  aforesaid 
trust  and  the  execution  thereof,  rendering  a  full,  true,  and  perfect 
account  in  detail  of  all  and  singular  the  trust  property  and  funds 
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committed  to  his  charge,  and  the  rents,  issues,  profits,  crops,  and 
proceeds  issuing  out  of  the  same,  or  accruing  therefrom,  which  he, 
or  any  other  person  for  him,  or  by  his  consent  or  procurement,  re- 
ceived therefrom,  or  which  he  might,  could,  and  ought,  by  the  ex- 
ercise of  reasonable  diligence,  to  have  received.  Said  accounting  to 
be  upon  due  notice  to  complainant  or  his  solicitor,  and  according  to 
the  usual  mode  of  proceedings  in  the  office  of  the  master;  and  that 
said  master  make  report  of  said  accounting,  and  the  evidence  taken 
before  him  thereon,  with  all  convenient  speed. 

Fourth.  It  is  further  ordered  and  decreed  that  the  said  Edward 
C.  Bellamy  be  removed  from  his  said  trust,  and  ousted  of  his  said 
trust  estate  ;  and  that  he  deliver  over  to  the  receiver  hereinafter  ap- 
pointed all  of  the  said  trust  property  and  funds,  and  the  rents, 
issues,  and  profits  and  crops  arising  from  or  issuing  out  of  the 
said  trust  property,  now  in  his  hands,  power,  possession,  or  control, 
and  thereafter  stand  and  remain  restrained  and  enjoined  from  any 
interference  with,  control  over,  or  management  of,  the  said  trust 
property,  till  the  further  order  of  this  court  in  the  premises. 

Fifth.  It  is  further  ordered  and  decreed  that  Frederick  R.  Pitt- 
man,  of  the  county  of  yackson,  be  appointed  receiver  of  this  court 
in  this  cause,  upon  his  entering  into  bond  in  the  penalty  of  ten 
thousand  dollars  ($10,000) ,  with  good  and  sufficient  security  to  be 
approved  of  by  the  master  aforesaid,  and  conditioned  for  the  due 
and  faithful  performance  of  his  duties ;  and  that  said  receiver  shall, 
with  all  convenient  speed,  demand  and  receive  from  the  said  Ed- 
ward C.  Bellamy  the  trust  property  hereinbefore  mentioned,  and 
shall  rent  out  the  plantation,  and  hire  out  the  slaves  at  public  auc- 
tion, by  the  year,  until  the  further  order  of  the  court  in  the  premises, 
and  shall  render  and  file  in  the  office  of  the  clerk  of  this  court  an- 
nual accounts  and  returns  of  his  actings  and  doings  in  the  premises, 
and  of  the  amounts  of  funds  and  securities  in  hand. 

Sixth,  It  is  further  ordered  and  decreed  that  the  said  George 
F.  Baltzell,  master  as  aforesaid,  do  also  proceed  to  ascertain  and 
report  to  this  court  the  names  of  the  creditors  of  the  said  Samuel  C. 
Bellamy,  who  are  entitled  to  the  benefits  of  the  trust  estate,  hereto- 
fore conveyed  by  the  said  Samuel  C.  Bellamy  to  the  said  Edward 
C.  Bellamy,  as  aforesaid,  with  the  amounts  due  to  each,  respec- 
tively, and  the  respective  order  of  priorities;  and  for  this  purpose 
the  said  master  shall  make  advertisement  for  the  presentation  of 
such  claims,  within  such  time  as  he  shall  deem  reasonable  and  prof>er 
in  the  premises. 

And  that  all  further  directions  are  reserved  until  the  coming  in 
of  said  reports.  George  S.  Hawkins,  Judge,  etc. 

m.  For  Opening  Settled  Accounts  and  Reference  to  Master  for  Restatement. 

Form  No.  53  3- 
(Precedent  in  Barrow  v.  Rhinelander,  i  Johns.  Ch.  (N.  Y.)  557.) 
(  Caption.) 

{After  stating  the  facts  and  the  law,  the  chancelor  continues :)    I 
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shall  accordingly  decree  in  substance  as  follows,  viz.  :  That  the  ac- 
counts between  the  parties  be  opened  from  November  29,  i790,  and 
that  it  be  referred  to  a  master  to  state  an  account ;  and  that  in  do- 
ing it  the  defendant  be  credited  for  all  moneys  loaned  to  Prior,  or 
paid  on  his  account,  or  received  by  Prior  belonging  to  him,  between 
November  £9,  i790,  and  ^uly  4,  i801,  with  interest  on  the  same 
from  the  time  the  moneys  were  received  or  paid  to  the  time  of  tak- 
ing the  account;  provided  that  in  stating  such  account  the  master 
do  make  rests  therein  at  such  times  as  it  shall  appear  that  the  par- 
ties liquidated  their  accounts  and  agreed  that  the  interest  then  due 
should  he  considered  as  principal,  and  that  the  interest  to  be  found 
due  at  the  time  of  making  such  rests,  and  specially  agreed  to  be 
paid  in  the  particular  case,  be  thereafter  considered  as  prin- 
cipal. 

That  in  taking  the  account  the  master  is  not  to  admit  as  evidence 
any  bond  or  obligation  given  by  Prior  to  the  defendant ;  that  the 
defendant  is  to  be  credited  for  wages  for  the  time  he  served  as  clerk, 
at  the  rate  of  Jive  hundred  dollars  a  year,  with  interest  thereon,  at 
the  end  of  each  year ;  that  he  is  to  be  charged  with  all  moneys 
received  from  Prior,  or  from  his  property  or  debtors,  before  he  be- 
came a  bankrupt,  or  from  his  assignees  since,  and  with  all  moneys 
paid  on  account  of  the  defendant,  with  interest  thereon,  etc.,  and  with 
all  goods  sold  by  Prior  to  the  defendant,  or  taken  by  him  between 
the  periods  aforesaid,  with  interest  thereon  from  the  time  the  same 
were  payable  by  the  custom  of  the  store;  and  with  the  principal 
sums  due  on  all  such  securities  taken  by  the  defendant  from  Prior 
without  his  permission,  and  of  such  securities  as  were  assigned  to 
him,  and  which  he  refused  to  deliver  to  Prior  for  collection,  to- 
gether with  interest,  etc.;  and  that  he  be  also  charged  with  all 
moneys  received  on  the  securities  assigned,  with  interest,  etc.;  and 
with  the  principal  and  interest  of  such  securities  received  from 
Prior  as  have  been  lost  by  his  negligence,  default,  or  want  of  due 
diligence  in  collecting  them. 

And  it  is  further  ordered  that  the  defendant  be  credited  with  the 
moneys  paid  for  costs  and  charges  of  collection,  or  endeavoring  to 
collect  the  moneys  due  on  such  securities,  and  which  shall  appear  to 
have  been  reasonably  expended,  etc. ;  and  also  with  the  amount  of 
such  moneys  as  the  defendant  may  have  justly  paid  for  taxes  and 
other  necessary  charges  upon  the  Population  shares  and  the  lands 
in  the  county  of  Clinton,  with  interest,  etc. 

And  it  is  further  ordered  that  the  defendant  reassign  the  Inland 
Lock  Navigation  shares,  if  he  can,  or  that  the  master  report  the 
value  thereof,  etc.;  and  that  he  reconvey  the  lands  in  Clinton 
county,  and  \.\\q.  forty -four  Population  shares  in  Pennsylvania,  if  he 
can,  or  that  the  master  report  the  value,  etc. 

And  it  is  further  ordered  that  the  master  have  power  to  compel 
the  production  of  books  and  papers  in  the  possession  of  either 
party,  and  that  he  report,  specially,  any  facts  required  by  either 
party,  and  that  the  question  of  costs  and  all  further  directions  be 
reserved.     Decree  accordingly. 
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n.  Conflrming  Master's  Report  in  Suit  for  Partnership  Accounting. 

Form  No.  534. 
I  (Precedent  in  Packer  t'.  Noble,  103  Pa.  St.  191.) 

(  Caption.) 

And  now,  to  wit,  jfanuary  9,  A.  D.  188S,  this  cause  came  on  to 
be  heard  in  the  month  of  September.,  18SI,  upon  the  master's  report 
and  exceptions  thereto,  and  was  argued  by  counsel,  and  thereupon, 
upon  consideration  thereof,  it  is  ordered,  adjudged,  and  decreed  that 
all  the  exceptions  be  dismissed  and  the  report  confirmed ;  and  it  is 
further  ordered,  adjudged,  and  decreed  that  the  estate  of  Barnabas 
Hammett.,  deceased,  is  indebted  to  the  estate  of  Asa  Packer.,  deceased, 
as  of  May  1,  i879,  in  the  sum  of  %22, 117.64,  and  that  the  defend- 
ants the  executors  of  the  said  Barnabas  Hammett,  deceased,  do,  out 
of  the  assets  thereof,  pay  the  said  sum  of  $22, 117. 6^,  with  interest 
from  the  Jirst  day  of  Jlfay,  i879,  to  the  plaintiffs  the  executors  of 
the  said  estate  of  Asa  Packer,  deceased ;  and,  further,  that  the  said 
estate  of  Barnabas  Hamtnett,  deceased,  is  indebted  to  the  estate  of 
yoseph  Noble,  deceased,  in  the  sum  of  $29,898.74,  and  that  the  de- 
fendants the  executors  of  the  said  estate  of  Barnabas  Hammett, 
deceased,  do,  out  of  the  assets  thereof,  pay  the  said  sum  of  $29,898.74 
to  the  defendants  the  executors  of  the  said  estate  of  yoseph  Noble, 
deceased;  and,  further,  that  the  said  estate  of  Barnabas  Hammett, 
deceased,  is  indebted  to  the  estate  of  Augustus  E.  Noble,  deceased, 
in  the  sum  of  $7,339.05,  and  that  the  defendants  the  executors  of  the 
said  estate  of  Barnabas  Hammett,  deceased,  do,  out  of  the  assets 
thereof,  pay  the  said  sum  of  $7,339.05  to  the  defendants  the  ad- 
ministrators of  the  said  estate  of  Augustus  E.  Noble,  deceased;  and 
it  is  further  ordered,  adjudged,  and  decreed  that  the  defendant 
Franklin  A.  Hall  is  indebted  to  the  estate  oi  Asa  Packer,  deceased, 
as  of  May  1,  \879,  in  the  sum  of  $6,250.11,  and  that  the  said  de- 
fendant Franklin  A.  Halloo  pay  the  said  sum  of  $6,250.11,  with 
interest  from  the  said  first  day  of  May,  i879,  to  the  plaintiffs,  the 
executors  of  the  said  estate  of  Asa  Packer,  deceased;  and,  further, 
that  the  said  defendant  Franklin  A .  Hall  is  indebted  to  the  estate 
of  yoseph  Noble,  deceased,  as  on  May  1,  \879,  in  the  sum  of  $8,^4^-92, 
and  that  the  said  defendant  Franklin  A .  Hall  do  pay  the  said  sum 
of  $8,448-92  to  the  defendants  the  executors  of  the  said  estate  of 
yoseph  Noble,  deceased;  and,  further,  that  the  said  defendant 
PVanklin  A,  Hall  is  indebted  to  the  estate  of  Augustus  E.  Noble, 
deceased,  in  the  sum  of  $2,073.90,  and  that  the  said  defendant 
Franklin  A.  Hall  do  pay  the  said  sum  of  $2,073.90  to  the  defendants 
the  administrators  of  the  said  estate  of  Augustus  E.  Noble,  deceased; 
and  it  is  further  ordered,  adjudged,  and  decreed  that  the  defend- 
ant Elisha  A.  Packer  is  indebted  to  the  estate  of  Asa  Packer, 
deceased,  as  of  May  1,  i879,  in  the  sum  of  $3,891.33,  and  that  the 
said  defendant  Elisha  A.  Packer  do  pay  the  said  sum  of  $3,891.33, 
with  interest  from  the  said  first  day  of  A/ay,  i879,  to  the  plaintiffs  the 
executors  of  the  said  estate  of  Asa  Packer,  deceased ;  and,  further, 
that  the  said  defendant  Elisha  A.  Packer  is   indebted  to  the  estate 
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of  Joseph  Noble.,  deceased,  in  the  sum  of  $5,260.34,  and  that  the  said 
defendant  Elisha  A.  Packer  do  pay  the  said  sum  of  $5,260.34,  with 
interest  from  the  said  ^rsi  day  of  Afay,  i879,  to  the  defendants  the 
executors  of  the  said  estate  of  Joseph  Noble,  deceased;  and,  further, 
that  the  said  Elisha  A.  Packer,  defendant,  is  indebted  to  the  estate 
of  Augustus  E.  Noble,  deceased,  in  the  sum  of  $1,291.23;  and  that 
the  said  defendant  Elisha  A.  Packer  do  pay  the  said  sum  of 
$1,291.23  to  the  defendants  the  administrators  of  the  said  estate 
of  Augustus  E.  Noble,  deceased;  and  it  is  further  ordered,  adjudged, 
and  decreed  that  the  master's  fee  for  his  services  in  this  cause,  since 
the  last  payment  to  him,  be  and  is  hereby  fixed  at  the  sum  oi  $5,000, 
to  be  treated  and  paid  as  part  of  the  costs  in  the  cause,  and  that  the 
costs  in  the  cause  be  paid  equally  by  the  executors  of  the  said  estates 
of  Asa  Packer,  Joseph  Noble,  and  Barnabas  Hammett,  respectively. 

0.  Fupthep  Considepation— Order  to  Pay  Amount  Found  Due  upon 

Aecounting. 

/  ^    , ,.       V  Form  No.  535. 

(  Caption.) 

Let   the  defendant  Richard  Roe,  within  thirty  days  from    this 

time,  pay  unto  the  plaintiff  John  Doe  the  sum  of  £500,  being  the 

balance  appearing  by  the  chief  clerk's  certificate,  dated  February 

12,  i896,  to  be  due  from  him  on  taking  the  account  directed  by  the 

said  decree ;  and  let  the  defendant  Richard  Roe  also  pay  unto  the 

plaintiff  John  Doe  his  costs  in  this  cause,  to  be  taxed,  etc.l 

1.  Seton     on    Decrees,   Judgments,  But   not   where   the   amount   found 

etc.  (4th  ed.),  vol.  2,  pt.  i,  p.  797.  due  is  not  a  personal  liability  on  the 

Where  the  balance  is  found  against  part   of   the   plaintiff.     Hollis  v.  Bul- 

the  plaintiff  he  may  be  ordered  to  pay  pett,  W.  R.  492;  Bodkin  v.  Clancy,  i 

it  to  the  defendant,  where  the  liability  Ball.  &  B.  216. 

to  pay  is  mutual.     Clarke  v.  Tipping,  It  is  for  this  reason  that  a  writ  of  ne 

4   Beav.    588;    Toulmin    t'.    Reid,    14  c«ea^  may  be  obtained  against  a  code- 

Beav.  505;    Stowell   v.  Cole,  2  Vern.  fendant  by  a  defendant  in  a  suit  for  an 

296;   Horwood  V.  Schmedes,   12  Ves.  account.      Done's    Case,    i    P.    Wms. 

Jr.  316.     See  also  Stainton  v.  Carron  263;    Sobey   v.    Sobey,   L.  R.    15    Eq. 

Co.,  24  Beav.  346.  200. 
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Of  Service  of  Writs  and  Papers,  see  the  title  SER  VICE  OF  WRITS  AND 

PAPERS. 
For  Forms  relating  to  the  Reformation  of  Certificates  of  Acknowledgment,  see 

the  title  REFORM  A  TION  OF  INSTRUMENTS. 


ADDITIONAL  ALLOWANCE. 

For  Forms  relating  to  Additional  Allowance  of  Costs,  see  the  title  COSTS. 


ADDRESS. 

Of  Pleadings  and  Papers  in  Admiralty ,  see  the  title  ADMIRALTY. 

Of  Pleadings  in  Chancery  Practice,  see  the  title  BILLS  IN  EQ  UITY,  and  the 

various  particular  chancery  titles. 
Of  Pleadings  and  Papers  under  the  Code  Practice,  see  the  titles  SUMMONS ; 

MOTIONS,  and  the  various  particular  titles  where  fortns  of  summons 

and  motions  may  be  found. 


ADJOURNMENTS. 


For  Forms  relating  to  the  Adjournment  of  Actions  and  Proceedings,  see  the 
title  CONTINUANCES  AND  ADfOURNMENTS. 


ADMIRALTY. 


I.  Libels,  408. 


1.  Libel  in  Rem  for  Collision,  408. 

It.  label  in  Personam,  with  Clause  of  Foreign  Attachment,  418. 

3.  Label  in  Rem  for  Salvage,  419. 

4.  Salvage  Intervening  Libel,  420. 

5.  Libel  in  Rem  on  Bill  of  Lading,  42 1 . 

6.  Libel  for  a  Sale,  42 1 . 

7.  Libel,  Possession,  and  Damage,  ^22. 

8.  Libel,  Supplies,  State  Lien,  423. 

9.  Libel  in  Limitation  of  Liability,  424. 
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10.  Ubel  in  Limitation  of  Liability  under  the  Rules  of  the  Southern 

and  Eastern  Districts  of  New  York,  426. 

11.  Ubel  on  Bottomry  Bond,  427. 

\%.  Libel  on  Policy  of  Marine  Insurance,  430. 

13.  Libel  on  a  Charter-party,  43 1 . 

14.  Ubel  for  Personal  Injury,  433. 
16.  Exceptions  to  a  Ubel,  435. 

II.  CLAIMS,  435. 

1.  Claifn  of  Owner,  435. 

2.  Claim  of  Agent,  436. 

3.  Specification  of  Uen  —  Claim,  436. 

4.  Limitation  of  Uability  —  Claim,  \yj. 

III.  ANSWER,  437. 

1.  In  General,  437. 

8.  Answer  to  Ubel  in  Umitation  of  Uability,  447. 

IV.  PETITION  UNDER  RULE  59,  448. 

V.  ORDERS,  449. 

1.  Against  Stipulators  to  Show  Cause,  Etc.  449. 

3.  Appointing  Appraiser,  and  for  Monition  and  Injunction,  450. 

3.  For  Monition  and  for  Transfer  to  Trustee,  45 1 . 

4.  On  Return  of  Monition,  452. 

5.  On  Mandate,  452. 

VI.  DECREES,  453. 

1.  Interlocutory  Decrees,  453. 

a.  On  Default — Suit  in  Rem,  453. 

b.  On  Default —  Suit  in  Personam,  454. 

c.  On  Failure  to  Answer,  454. 

d.  Interlocutory  Decree  and  Order  of  Referee,  455. 
a.  Final  Decrees,  455. 

a.  In  General,  455. 

b.  Against  Two  Vessels,  Both  in  Fault,  457. 

c.  Final  Decree,  Apportionment,  Cross-libel,  458. 

d.  Final  Decree  and  Summary  fudgment  against  Stipulators, 

459- 

e.  Utnttation  of  Uability  —  Decree,  459. 

VII.  COMMISSIONER'S  REPORT,  461. 

1.  In  General,  461. 

8.  In  Proceedings  for  Umitation  of  Uability,  462. 

3.  Exceptions  to  Commissioner' s  Report,  462. 

VIII.  STIPULATIONS,  463. 

1.  For  Ubelanf  s  Costs,  463. 

a.  For  Claimant' s  Costs,  464. 

3.  For  Value,  464. 

4.  On  Filing  Petition  under  Rule  59,  465. 

IX.  TESTIMONY  AND  DEPOSITIONS,  466. 

1.  Notice  of  Examination  De  Bene  Esse,  466. 

2.  Notice  of  Motion  to  Suppress  Deposition,  467. 

3.  Commission  to  Take  Testimony,  468. 

4.  Interrogatories  at  Foot  of  Pleading,  468. 
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X.  PROCESS  AND  WRITS,  469. 
1.  In  General,  469. 

a.  Process  in  Rem,  469. 

b.  Process  in  Personam,  470. 

c.  Process  in  Personam,  with  Clause  of  Foreign  Attachment, 

470. 

d.  Citation,  471. 

e.  Monition  —  Limitation  of  Liability,  471. 
8.  Mandate,  472. 

a.  Notice  of  Motion  for  Mandate,  472. 

b.  Order  for  Mandate,  472. 

c.  Mandate,  473. 

3.  Execution,  474. 

4.  Venditioni  Exponas,  /^"jz,. 

a.  The  Writ,  475. 

b.  Order  for  Appraisal,  476. 

c.  Appraiser  s  Oath,  476. 

d.  Notice  of  Appraisement,  476. 

e.  Report  of  Appraisers,  477. 

5.  Bond  to  Marshal  for  Release  of  Vessel  Attached,  477, 

XL  APPEALS,  478. 

1.  Notice  of  Appeal,  478. 

2.  Petition  of  Appeal,  478. 

3.  Assignment  of  Error,  479. 

4.  Bond  on  Appeal,  480. 

I.  LIBELS. 

1.  Libel  in  Rem  for  Collision. 

Form  No.  536. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of . 

The  libel  and  complaint  of  C  and  D,  as  owners  of  the  schooner 
^and  bailee  of  the  cargo  on  said  vessel  at  the  times  hereinafter  men- 
tioned, against  the  steamship  I^,  her  engines,  tackle,  apparel,  and 
furniture,  and  against  all  persons  intervening  for  their  interest 
therein,  in  a  cause  of  collision,  civil  and  maritime,  alleges  as  follows  : 

First,  That  the  libelants  are,  and  were  at  the  time  of  the  collision 
herein  described,  the  owners  of  the  schooner^,  and  that  the  steam- 
ship ^  is  now  within  the  jurisdiction  of  this  honorable  court. 

Second,  That  on  the  first  day  of  June,  iSPJ,  at  about  ^  o'clock 
p.  M.,  the  said  schooner  E  left  the  port  of  New  York,  bound  for 
the  port  of  Charleston,  and  laden  with  a  miscellaneous  cargo. 

And  libelants  further  allege,  on  information  and  belief,  that  after 
leaving  the  harbor  the  said  schooner  ^took  a  course  of  about  south- 
southeast,  which  course  she  held  up  to  the  time  of  the  collision  herein- 
after mentioned.  She  was  well  and  properly  manned  with  competent 
master,  officers,  and  crew,  and  her  lights  were  properly  set  at  sun- 
down and  continued  to  burn  brightly.  The  night  came  on  dark, 
but  a  good  one  for  seeing  lights,  and  the  wind  blew  from  the  west 
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a  moderate  breeze;   the  schooner  had  all  sail  set,  and  was   making 
about  five  knots  an  hour. 

Third,  At  about  8:80  o'clock  p.  m.  the  green  and  masthead 
lights  of  a  steamship  which  afterward  proved  to  be  the  steamship 
F  were  observed  about  a  point  on  the  schooner's  starboard  bow, 
and  some  two  miles  distant.  The  schooner's  helm  was  kept  un- 
changed, and  the  lights  continued  the  same,  as  the  vessels  approached, 
until  the  steamer  was  not  more  than  half  a  mile  away,  when  the 
steamer's  red  light  also  came  in  sight,  and  immediately  afterward 
the  two  vessels  came  into  collision,  the  stern  of  the  steamer  striking 
the  starboard  bow  of  the  schooner,  and  inflicting  such  injuries  that 
she  sank  slowly  afterward. 

Fourth,  The  said  collision  was  in  no  way  caused  by  the  fault  or 
negligence  of  those  on  board  of  the  schooner  E,  but  was  solely  due 
to  the  carelessness  and  negligence  of  those  in  charge  of  the  steam- 
ship P,  in  that  (i),  being  a  steam  vessel,  she  did  not  avoid  the  -£", 
which  was  a  sailing  vessel;  in  that  (2)  she  had  an  incompetent 
master;  in  that  (3)  she  had  no  lookout;  and  in  other  respects 
which  will  be  shown  on  the  trial  of  this  suit. 

Fifth,  By  reason  of  the  said  collision  the  libelants  have  suffered 
damage  in  the  loss  of  their  schooner  to  the  amount  of  eight  thousand 
dollars,  and  to  the  loss  of  her  cargo  to  the  amount  of  ttvo  thousand 
dollars. 

All  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  this  honorable  court :  wherefore  the 
libelants  pray  that  the  process  in  due  form  of  law  and  according 
to  the  practice  of  this  court  may  issue  against  the  said  steamship 
F^  her  engines,  tackle,  apparel,  and  furniture,  and  that  all  persons 
interested  therein  may  be  cited  to  appear  and  answer  on  oath 
the  matters  aforesaid,  and  that  the  said  steamship  F  may  be  con- 
demned and  sold  to  pay  libelants'  claim  with  interest  and  costs, 
and  that  the  court  will  otherwise  right  and  justice  administer  in  the 
premises.  G  and  H^ 

Proctors  for  Libelant. 
District  of ,  ss. 

C,  being  duly  sworn,  says  that  he  is  one  of  the  libelants  above 
named,  and  that  the  foregoing  libel  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Sworn  to,  etc. 

Form  No.  537. 

(Precedent  in  Newton  x\  Stebbins,  10  How.  (U.  S.)  587.) 

To  the  Honorable  Samuel  R.  Betts^  Judge  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
The  libel  and  complaint  of  John  H.  Stebbins,  of  Coeymans,  mar- 
iner, owner  of  the  sloop  Hamlet,  whereof  the  libelant  was  master, 
her  tackle,  apparel,  and  furniture,  against  the  steamboat  New 
Jersey,  whereof  one  Beebe  now  is  or  late  was  master,  her  engine, 
boiler,  tackle,  apparel,  and  furniture,  now  within  this  district,  and 
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also  against  all  persons  lawfully  intervening  for  their  interest  therein, 
in  a  cause  of  collision,  civil  and  maritime ;  and  thereupon  the  said 
John  H.  Stebbins  alleges  and  articulately  propounds  as  follows  : 

First,  That  some  time  in  the  month  of  October  last  the  said  sloop 
Hamlet  (whereof  the  said  libelant  was  master)  was  at  the  port  of 
Bristol  on  the  Hudson  river,  and  destined  on  a  voyage  thence  to  the 
port  of  New  2'ork,  with  a  cargo  of  flagging  and  other  stone  on 
board,  and  was  at  the  time  a  tight,  stanch,  and  well-built  vessel 
of  the  burden  of  ninety  tons  or  thereabout,  and  was  then  com- 
pletely rigged  and  sufficiently  provided,  and  then  had  on  board  and 
in  her  service  a  full  and  competent  crew  for  the  navigation  of  said 
sloop  on  the  voyage  above  mentioned. 

Second,  That  in  the  said  month  of  October  the  said  sloop,  pro- 
vided and  manned  as  aforesaid,  sailed  from  the  port  of  Bristol  on  her 
aforesaid  voyage  to  the  port  of  JVew  Tork^  and  in  the  prosecution 
of  the  said  voyage,  as  he  is  informed  and  believes,  the  said  sloop  pro- 
ceeded at  the  rate  of  about  four  or  five  miles  per  hour,  until  she 
arrived  at  a  point  on  the  Hudson  river  called  Blue  Point;  that  at 
that  point  the  wind  failed,  and  the  said  sloop  then  proceeded  with 
the  force  of  the  current  and  very  little  wind,  about  one  or  two  miles 
an  hour ;  that  on  her  arrival  at  said  point,  and  while  the  said  vessel 
was  within  the  jurisdiction  of  this  court,  the  person  in  charge  of  the 
said  sloop  observed  the  said  steamboat  coming  up  the  river  at  the 
rate  of  about  twelve  or  fifteen  miles  per  hour,  and  nearer  to  the  east 
shore  of  said  river  than  the  said  sloop,  and  directed  the  man  at  the 
helm  to  head  the  said  sloop  more  to  the  west  shore  of  said  river, 
which  was  done ;  that  when  said  steamboat  New  Jersey  arrived 
within  a  short  distance  of  the  said  sloop  she  altered  her  course  to 
the  westward,  and  negligently  and  carelessly  headed  across  the  bows 
of  said  vessel,  and  attempted  to  pass  to  the  westward  of  said  sloop; 
in  consequence  of  which  negligent  conduct  of  those  in  charge  of 
said  steamboat,  the  said  steamboat  struck  the  end  of  the  said  sloop's 
bowsprit,  carrying  away  about  ten  or  twelve  feet  of  the  said  bowsprit 
and  the  stays  attached  thereto,  forcing  the  bows  of  the  said  sloop 
round  so  that  she  struck  the  sloop  on  the  larboard  bow,  doing  such 
injury  to  the  said  sloop  by  said  collision  that  the  sloop  immediately 
sank  with  her  said  cargo. 

Third,  That,  at  the  time  the  damage  mentioned  in  the  preceding 
article  happened,  it  was  impossible  for  the  said  sloop  Hatnlet  to  get 
out  of  the  way  of  the  said  steamboat  New  Jersey,  the  said  sloop 
having  little  comparative  way  on,  and  being  at  the  time  to  the 
westward  and  out  of  the  course  of  the  said  steamboat,  and  there 
being  room  enough  for  the  said  steamboat  to  have  passed  to  the 
eastward  of  said  sloop,  as  she  might  and  ought  to  have  done ;  that 
if  the  persons  having  charge  of  the  said  steamboat  New  Jersey  had 
taken  proper  precaution  to  keep  clear  of  the  said  sloop,  which  it 
was  their  duty  to  have  done,  the  damage  in  the  next  preceding  arti- 
cle set  forth  would  not  have  happened. 

Fourth,  That  the  said  sloop,  at  the  time  of  the  receiving  of  the 
damage  above  mentioned,  was  a  tight,  stanch,  and  strong  vessel, 
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and  that  the  libelant  then  was,  and  now  is,  the  true  and  lawful 
owner  of  said  sloop,  her  tackle,  apparel,  and  furniture. 

Fifth,  That  by  the  collision  aforesaid,  and  the  consequent  sink- 
ing of  said  sloop  with  her  cargo,  the  libelant  has  sustained  damage 
to  the  amount  of  three  thousand  jive  hundred  dollars. 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States,  and 
of  this  honorable  court ;  in  verification  whereof,  if  denied,  the 
libelant  prays  leave  to  refer  to  pleadings  and  other  proofs  to  be  by 
him  exhibited  in  this  cause  :  wherefore  the  libelant  prays  that 
process  in  due  form  of  law,  according  to  the  course  of  courts  of  ad- 
miralty, and  of  this  honorable  court  in  cases  of  admiralty  and  mari- 
time jurisdiction,  may  issue  against  the  said  steamboat  New  yersey, 
her  engine,  boilers,  tackle,  apparel,  and  furniture,  wheresoever  the 
same  may  be  found  ;  and  that  all  persons  having  or  pretending  to 
have  any  right,  title,  or  interest  therein  may  be  cited  to  appear  and 
answer  all  and  singular  the  matters  so  articulately  propounded;  and 
that  this  honorable  court  would  be  pleased  to  pronounce  for  the 
damages  aforesaid,  or  for  such  other  and  different  relief  to  the  libel- 
ant in  the  premises  as  shall  to  law  and  justice  appertain,  and  also 
to  condemn  the  said  steamboat,  her  engine,  tackle,  apparel,  and  fur- 
niture, and  the  persons  intervening  for  their  interest  therein,  in 
costs.  yohn  H.  Stebbins. 

Form  No.  538. 

(Precedent  in  St.  John  v.  Paine,  10  How.  (U.  S.)  558.) 

To  the  Honorable  Samuel  R.  Betts^  Judge  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Neiv  York. 

The  libel  and  complaint  of  Zebulon  A.  Paine,  of  Eastport,  in 
the  state  of  Maine,  owner  of  one-half  part  of  the  schooner  lole,  and 
owner  of  part  of  the  cargo  lately  shipped  on  board  thereof ;  Sarah 
Norwood,  of  Rastport,  in  the  state  of  Maine  aforesaid,  owner  of 
the  other  half  part  of  the  said  schooner;  yohn  Bucknam,  owner  of 
part  of  the  cargo  lately  shipped  on  board  thereof;  Andrew  Brad- 
ford, owner  of  part  of  the  cargo  also  lately  shipped  on  board 
thereof;  yoseph  Sumner,  master  of  the  said  schooner;  yames  Mc- 
Collar,  mate  thereof;  Ambrose  Tucker,  yames  Woorster,  seamen, 
and  Henry  Cuff,  cook,  all  of  said  schooner;  and.  Augustus  Norton, 
of  Eastport.  a  passenger  on  board  of  the  said  schooner,  against  the 
steamboat  Neptune,  all  parties  intervening  for  their  interest  in  the 
same,  in  a  cause  of  civil  and  maritime  jurisdiction. 

And  thereupon  the  libelants  allege  and  propound  respectively 
upon  and  according  to  their  respective  best  knowledge,  informa- 
tion, and  belief,  as  follows  : 

First,  That  the  said  schooner  lole,  belonging  and  owned  in  East- 
port  aforesaid,  whereof  the  said  yoseph  Sufnner  was  master, 
on  or  about  the  7th  of  yuly,  18^6,  set  sail  and  departed  from  the 
port  of  Eastport,  in  the  state  of  Maine  aforesaid,  with  the  said 
yoseph  Sumner  as  master,  having  on  board  of  said  schooner  a  cargo 
consisting  of  laths,    pickets,   plaster,  fish   in   barrels,  thirty  empty 
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barrels,  and  two  barrels  of  beer,  and  two  packages  of  money,  bound 
for  the  port  of  Neiv  York;  and  that  the  said  schooner  was  then 
tight,  stanch,  and  strong,  and  well  manned,  tackled,  appareled,  and 
appointed,  and  was  in  every  respect  fit  for  the  voyage  she  so  un- 
dertook. 

Second,  That  in  the  evening  of  the  fourteenth  day  of  yuly 
aforesaid,  the  said  schooner,  with  three  passengers,  and  with  the 
said  cargo  on  board,  had  successfully  proceeded  in  and  upon  her 
said  vovage  past  and  about  one  mile  to  the  south  of  the  light-boat 
stationed  off  the  Middle  Groutid,  a  shoal  nearly  opposite  to  Strat- 
ford Point,  and  that  the  said  schooner  passed  the  light-boat,  being 
about  one  mile  to  the  southward  thereof;  that  the  said  schooner  was 
then  steering  about  a  west  course,  the  wind  being  nearly  from  the 
north  ;  that  the  night  was  clear,  and  the  said  vessel  could  be  easily 
discerned  at  a  considerable  distance ;  that  while  sailing  upon  her 
course,  about  west,  with  a  fresh  wind,  going  at  from  six  to  eight 
knots  per  hour,  and  a  short  time  after  the  said  schooner  had  passed 
the  said  light-boat,  and  between  the  hours  of  nine  and  ten  o'clock 
at  night,  on  the  high  seas,  and  within  the  admiralty  and  maritime 
jurisdiction  of  this  court,  she  was  negligently  run  against  and  into 
by  the  said  steamboat  Neptune,  which  steamboat  was  then  and 
there  proceeding  down  the  Sound  from  the  city  of  New  York;  and 
the  said  steamboat  then  and  there  ran  and  struck  against  the  hull  of 
the  said  schooner,  between  the  fore  and  main  rigging,  on  her  lar- 
board side,  with  such  great  force  and  violence  as  to  break  and  tear 
open  the  hull  of  the  said  schooner,  and  cut  her  nearly  in  two,  so 
that  she  filled  and  sunk  almost  immediately;  and  the  said  vessel  and 
her  cargo,  and  the  clothes,  money,  and  personal  effects  of  the  crew 
and  passengers,  were  totally  lost;  and  two  of  the  passengers,  viz., 
a  female  named  Murphy,  and  her  child  were  drowned. 

Third,  That  the  crew  of  said  schooner  and  one  of  the  passengers, 
viz.,  the  libelant  Augustus  Norton,  saved  their  lives  by  jumping 
from  the  said  schooner  on  to  the  deck  of  the  said  steamboat ;  they 
made  inquiries  for  the  captain  of  the  said  steamboat,  but  could 
find  no  captain  on  board;  that  they  asked  those  on  board  of  said 
steamboat  to  dispatch  a  boat  with  assistance,  to  endeavor  to  save 
the  lives  of  the  woman  and  child  aforesaid ;  but  that,  no  assistance 
being  offered  or  given,  two  of  the  crew  of  the  said  schooner,  with 
two  of  the  passengers  of  the  steamboat,  took  the  small  boat  of  the 
said  steamboat  and  went  in  search  of  the  said  female  and  child, 
but  that  their  efforts  were  unavailing,  the  said  schooner  having 
sunk,  and  the  said  female  and  child  having  disappeared. 

Fourth,  That  the  said  steamboat  was  at  the  time  aforesaid  care- 
lessly, improperly,  and  unskilfully  navigated,  and  that  the  loss  of 
the  said  schooner,  with  the  cargo  on  board  thereof,  and  the  clothes, 
money,  and  effects  of  the  crew  and  passengers,  and  the  lives  of  the 
said  female  and  child,  was  occasioned  solely  by  the  fault,  careless- 
ness, and  unskilful  management  of  the  said  steamboat;  that  the 
crew,  and  those  having  the  control  and  management  of  the  said 
steamboat,  as  your  libelants  are  informed  and  believe,  were  inex- 
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perienced  in  the  command  of  the  said  steamboat,  and  were  incom- 
petent, unskilful,  and  insufficient,  or  else  were  careless  and  negli- 
gent, and  by  their  w^ant  of  skill,  or  carelessness  and  negligence, 
occasioned  the  said  disaster,  without  the  fault  of  the  said  schooner 
and  her  crew  ;  that  Long  Island  Sound.,  where  the  disaster  occurred, 
is  very  wide,  and  there  was  ample  room  for  the  said  steamboat  to 
have  passed  and  avoided  the  said  schooner  without  any  difficulty 
whatever. 

Fifth,  That  the  said  schooner  or  vessel  called  the  lole.,  her 
tackle,  apparel,  and  furniture,  at  the  time  of  the  said  collision,  was 
of  the  value  of  three  thousand  dollars  or  thereabout,  and  was 
owned  and  possessed  as  follows ;  that  is  to  say,  the  libelant  Zebu- 
Ion  A.  Paine  was  the  owner  of  one  equal  half  part  thereof,  and  the 
libelant  Sarah  JVor-wood  was  the  owner  of  the  other  half  part 
thereof. 

Sixth,  That  the  libelant  Zebulon  A.  Paine  w^as  at  the  time  of 
the  said  collision  the  owner  of  200fi00  laths,  ^.,900  pickets  and 
1.1725  S,  pickets,  35  tons  of  plaster,  and  S9  barrels  of  fish,  shipped 
by  him  on  board  of  the  said  schooner  upon  the  said  voyage,  ^vhich 
were  of  the  value  of  five  hundred  and  fifty  dollars  or  thereabout, 
and  which  cargo  so  shipped  by  him  was  totally  lost  by  the  said  col- 
lision. 

Seventh,  That  the  libelant  John  Bucknam  was  at  the  time  of 
the  said  collision  the  owner  of  86  barrels  of  pickled  fish,  which  he 
had  shipped  at  Eastport  aforesaid,  on  board  of  the  said  schooner, 
and  which  was  totally  lost  by  the  said  collision,  and  which  last- 
mentioned  cargo  was  of  the  value  of  one  hundred  and  seventeen 
dollars  or  thereabout. 

Eighth,  That  the  libelant  Andrew  Bradford  was  at  the  time  of 
the  said  collision  owner  of  SO  empty  beer-barrels,  and  2  barrels  con- 
taining beer,  which  he  had  shipped  on  board  of  the  said  schooner 
at  Eastport  aforesaid,  to  be  carried  to  Nev:  fork,  and  which  last 
mentioned  cargo  was  totally  lost  by  the  said  collision. 

Ninth,  That  the  libelants  Zebulon  A.  Paine  and  Sarah  Nor- 
"joood  have  also  lost,  in  consequence  of  the  said  collision,  the  freight 
and  passage  money  which  the  said  schooner  would  have  earned 
upon  the  delivery  of  said  cargo  in  Neiv  York.,  and  have  been  de- 
prived of  the  use  and  employment  of  the  said  schooner,  and  have 
been  interrupted  in  their  business  and  mercantile  pursuits,  to  their 
great  loss  and  damage. 

Tenth,  That  the  libelant  Joseph  Sumner  saith  that  he  was  the 
owner  of,  and  had  on  board  of  the  said  schooner  at  the  time  of  the 
collision  aforesaid,  and  totally  lost,  the  articles,  property,  and  ef- 
fects enumerated  and  specified  in  the  schedule  hereto  annexed 
marked  v4,  which  he  prays  may  be  taken  as  a  part  thereof,  which 
articles,  property,  and  effects  are  truly  valued  in  the  said  schedule ; 
that  the  libelant  James  Mc  Collar  saith  that  he  had  on  board, 
and  was  the  owner  of,  at  the  time  of  the  said  collision,  and  totally 
lost,  the  articles,  property,  and  effects  specified  in  schedule  B 
hereto  annexed,  and  which  he  prays  may  be  taken  as  a  part  of  this 
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libel,  and  that  the  value  of  said  several  articles  is  truly  set  forth 
therein;  that  the  libelant  Ambrose  Tucker  saith  that  he  was  the 
owner  of,  and  had  on  board  of  the  said  schooner  at  the  time  afore- 
said, and  totally  lost,  the  property  and  effects  specified,  and  being 
of  the  value  stated,  in  schedule  C  hereto  annexed,  and  which  he 
prays  may  be  taken  as  a  part  of  this  libel;  that  the  libelant  James 
Woorster  saith  that  he  was  at  the  time  of  the  said  collision  the 
owner  of,  and  had  on  board  of  the  said  schooner,  and  totally  lost  by 
the  said  collision,  the  prop)erty  and  effects  specified,  and  being  of 
the  value  stated,  in  the  schedule  hereto  annexed  marked  D,  and 
which  he  prays  may  be  taken  as  a  part  of  this  libel;  that  the  libel- 
ant Henry  Ce^  saith  that  he  was  the  owner  of,  and  had  on  board 
of  the  said  schooner  at  the  time  of  the  collision  aforesaid,  and 
totally  lost,  the  articles  mentioned  in  the  schedule  hereto  annexed 
marked  E.,  being  of  the  value  therein  stated,  and  which  schedule  he 
prays  may  be  taken  as  a  part  of  this  libel;  that  the  libelants  Joseph 
Sumner^  James  Mc Collar.,  Ambrose  Tucker.,  James  Woorster,  and 
Henry  Cuff  were  sailing  in  and  on  board  of  the  said  schooner,  on 
monthly  wages,  and  that  they  have  been  thrown  out  of  employ  and 
put  to  much  expense  and  loss. 

That  the  libelant  Augustus  Norton  saith  that  he  was  a  passenger 
on  board  of  said  schooner,  and  that  he  was  the  owner  of,  and  had 
on  board  at  the  time  of  the  said  collision,  the  property  and  effects 
specified  in  schedule  F  hereto  annexed,  and  which  he  prays  may  be 
taken  as  a  part  of  this  libel ;  and  that  the  said  property  and  effects 
are  truly  valued  in  the  said  schedule,  and  they  were  wholly  lost  to 
him,  and  that  in  consequence  he  is  no^v  destitute,  having  saved 
nothing  but  one  shirt,  and  that  he  has  suffered  great  inconvenience, 
anxiety,  and  delay  by  reason  of  the  said  loss. 

Eleventh,  That  after  information  of  the  loss  of  the  said  schooner 
and  her  cargo,  as  aforesaid,  was  received  in  New  York,  the  libel- 
ants' agents  in  said  city  caused  application  to  be  made  to  George 
Laiv,  who,  as  they  are  informed  and  believe,  was  at  the  time  of  the 
said  collision  the  owner  of  the  said  steamboat,  to  pay  the  damages 
which  the  steamboat  had  improperly,  carelessly,  and  negligently  occa- 
sioned as  aforesaid,  but  that  he  refused  to  comply  with  such  request. 

Twelfth,  That  all  and  singular  the  matters  aforesaid  are  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  this  honorable 
court,  and  that  the  said  vessel,  her  tackle,  apparel,  etc.,  is  within 
the  district;  and  in  verification  thereof ,  if  denied,  the  libelants  crave 
leave  to  refer  to  the  depositions  and  other  proofs  to  be  by  them  ex- 
hibited in  this  cause :  wherefore  the  libelants  pray  that  process  in 
due  form  of  law,  according  to  the  course  and  practice  of  courts  of  ad- 
miralty and  of  this  honorable  court  in  causes  of  admiralty  and  mari- 
time jurisdiction,  may  issue  against  the  said  steamboat  Neptune,  her 
tackle,  apparel,  and  furniture,  and  that  all  persons  having  or  pre- 
tending to  have  any  right,  title,  or  interest  therein  may  be  cited  to 
appear  and  answer  upon  oath  all  and  singular  the  premises ;  and 
that  this  honorable  court  will  be  pleased  to  pronounce  for  the  dam- 
ages aforesaid,  and  to  decree  such  other  relief  to  the  libelants  as 
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shall  to  law  and  justice  appertain  ;  also  to  condemn  the  said  steam- 
boat, her  tackel,  apparel,  and  furniture,  and  all  persons  intervening 
for  their  interest  therein,  in  costs  and  expenses. 

Joseph  Sumner. 
E.  H.  Owen. 
Form  No.  539. 

(Precedent  in  Waring  v.  Clarke,  5  How.  (U.  S.)  441.) 

To  the  Honorable  Theodore  H.  Mc  Caleb.,  Judge  of  the  United  States 
District  Court  in  and  for  the  Eastern  District  of  Louisiana. 

The  libel  and  complaint  of  Thomas  Clarke.,  late  master  of  the 
steamboat  Luda,  of  JVeiv  Orleans  (and  agent  of  P.  T.  Marionoux, 
of  the  parish  of  Iberville,  in  Louisiana) ,  and  of  T.  y.  Abel,  of  the 
city  of  N'ew  Orleans,  owners  of  the  said  steamboat  Luda,  her  tackle, 
apparel,  furniture,  and  machinery,  and  who  authorize  libelant  to 
institute  this  suit  against  the  steamboat  De  Soto,  her  tackle,  apparel, 
and  furniture,  whereof  S.  S.  Selleck  now  is  or  lately  was  master, 
now  in  the  river  Mississippi,  in  the  port  of  iVew  Orleans,  where 
the  tide  ebbs  and  flows,  and  within  the  admiralty  jurisdiction  of  this 
court,  and  against  Nathaniel  S.  Waring,  Peter  Dalman,  and 
Parker,  all  residing  within  the  jurisdiction  of  this  honorable  court, 
owners  of  said  steamboat  De  Soto,  and  also  against  all  persons  law- 
fully intervening  for  their  interest  in  said  steamboat  De  Soto,  in  a 
cause  of  collision,  civil  and  maritime ;  and  thereupon  the  said 
Thomas  Clarke,  master  and  agent  as  aforesaid,  alleges  and  articu- 
lately propounds  as  follows  : 

First,  That  the  steamboat  Luda,  whereof  libelant  was  then  mas- 
ter, was,  on  Xho. first  day  of  November\2L?X.  past,  at  the  port  of  New 
Orleans,  and  destined  on  a  voyage  or  trip  from  thence  to  Bayou 
Sarah,  on  the  river  Mississippi,  about  one  hundred  and  sixty-five 
miles  from  the  city  of  Netv  Orleans,  with  lading  of  goods,  wares, 

and  merchandise  to  the  amount  of in  value  or  thereabout, 

and  several  passengers;  and  was  at  the  time  a  tight,  stanch,  and 
well-built  vessel,  of  the  burden  of  tvoo  hundred  and  forty  five  tons  ; 
and  was  then  completely  rigged,  and  sufficiently  provided  with 
tackle,  apparel,  furniture,  and  machinery;  and  then  had  on  board, 
and  in  her  service,  twenty-two  mariners  and  fireman,  which  w^as  a 
full  complement  of  hands  to  navigate  and  run  said  steamboat  Luda 
on  the  voyage  above  mentioned,  and  all  the  necessary  officers  to 
command  said  boat. 

Second,  That  on  said^r^/  day  of  November ,  i84<?,  the  said  steam- 
boat Luda,  provided  and  manned  as  aforesaid,  departed  from  the  said 
port  of  New  Orleans,  being  propelled  by  steam,  on  her  aforesaid 
voyage  to  Bayou  Sarah,  and  in  the  prosecution  of  her  voyage  on  the 
said  river  Mississippi  arrived  at  what  is  called  the  Bayou  Goula 
bar,  in  said  river,  about  ninety-five  miles  from  the  said  port  of 
New  Orleans,  on  or  about  the  hour  of  two  o'clock  A.  m.  of  the 
morning  of  the  second  day  of  November,  1S4S,  and  was  running 
as  near  to  or  closely  "  hugging  "  said  bar,  being  on  her  starboard, 
as  she  could  safely  ;   whilst  the  said  steamer  was  running  in  that 
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position,  pursuing  the  usual  track  which  steamboats  ascending  the 
said  river  take  under  the  circumstances,  and  going  at  her  usual 
speed  of  about  ten  miles  per  hour,  at  the  time  aforesaid,  within  the 
ebb  and  flow  of  the  tide,  and  within  the  admiralty  and  maritime 
jurisdiction  of  this  honorable  court,  Garrett  yourdan,  the  pilot  of 
said  steamer  Luda,  who  was  then  at  the  wheel  and  controlled  and 
directed  said  boat  on  said  voyage,  and  Levi  Babcock,  also  the  pilot 
of  said  boat,  and  who  was  then  on  the  hurricane  deck  of  said  boat, 
observed  the  said  steamboat  De  Soto,  whereof  the  said  S.  S.  Sel- 
leck  was  then  master,  of  the  burden  of  two  hundred  and  fifty  tons 
or  thereabout,  descending  said  river,  being  propelled  by  steam, 
and  controlled  and  directed  at  the  time  by  one  yames  \Vingard, 
pilot  of  said  boat,  who  then  had  the  wheel,  steering  said  boat  in  a 
direction  parallel  with  and  at  a  distance  from  the  course  then  pur- 
sued by  the  Luda  sufficient  to  have  passed  the  said  Luda  without 
touching ;  and  at  a  distance  of  about  nine  hundred  feet  or  more, 
and  in  that  position,  the  said  boats  continued  to  run,  the  Luda  as- 
cending, the  De  Soto  descending,  the  said  river  as  aforesaid,  until 
their  bows  were  nearly  opposite  to  each  other,  when,  notwithstand- 
ing there  was  sufficient  room  for  said  boats  to  have  passed  each 
other  without  collision,  and  notwithstanding  the  said  Luda  was 
then  in  her  proper  position,  running  as  near  said  bar  as  she  could 
safely,  said  yames  Wingard,  the  said  pilot  of  the  De  Soto,  suddenly 
turned  the  wheel  and  threw  the  De  SotooyxX.  of  her  proper  position, 
and  changed  her  course  nearly  at  right  angle  to  the  one  she  had 
been  running,  in  a  direction  towards  the  Luda;  and,  notwithstand- 
ing the  pilot  of  the  said  Luda  rang  her  bell,  and  threw  her  fire-doors 
open  to  apprise  the  De  Soto  of  the  situation  of  the  Luda,  the  said 
pilot  of  the  De  Soto,  either  intentionally  and  wilfully,  or  most 
grossly,  negligently,  and  culpably,  ran  the  bow  of  the  De  Soto, 
with  great  force  and  violence,  foul  of  and  against  the  Luda  about 
or  near  midship  on  the  larboard  side,  and  thereby  so  broke  and 
damaged  the  hull  and  machinery  of  the  Luda  that  the  said  Luda 
in  a  few  minutes  filled  with  water  and  sank  to  the  bottom  of  said 
river,  in  ten  or  twelve  feet  of  water,  where  she  now  lies  a  total 
wreck,  worthless,  and  an  entire  loss  ;  and  so  suddenly  did  she  fill  with 
water  and  sink  that  two  of  the  crew,  a  white  man  and  negro,  were 
drowned,  or  are  missing  and  cannot  be  found ;  the  balance  of  the  crew, 
officers  and  passengers,  barely  escaped  with  their  lives,  and  were  not 
able  to  save  anything  of  the  freight  on  board,  or  any  part  of  said 
boat,  her  tackle,  apparel,  and  furniture,  etc.,  or  even  their  clothes, 
the  whole  being  lost  by  reason  of  the  said  steamboat  De  Soto  hav- 
ing run  foul  of  and  against  the  said  Luda  as  aforesaid,  and  sinking 
said  Luda  as  aforesaid. 

Third,  That  at  the  time  the  collision  and  damage  mentioned  in 
the  next  preceding  article  happened,  it  was  impossible  for  the 
steamer  Luda  to  get  out  of  the  way  of  the  said  steamer  De  Soto,  by 
reason  that  the  former  was  in  her  proper  position,  running  as  near 
to  or  closely  "  hugging"  said  bar  as  she  could  prudently  and  safe- 
ly ;  that  there  was  room  enough  for  the  said  steamboat  De  Soto  to 
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steer  clear  of  and  pass  by  the  said  Luda.,  without  doing  any  dam- 
age whatever  or  coming  in  collision  with  the  Luda  ;  and  that  if 
the  said  yanies  Wingard^  the  pilot  of  the  said  De  Soto,  had  not 
changed  the  direction  of  the  said  De  Soto,  but  kept  her  in  her  proper 
position  as  aforesaid,  and  had  not  refused,  or  at  least  carelessly  and 
culpably  neglected,  to  endeavor  to  keep  clear  of  said  Luda,  which 
it  was  his  as  well  as  the  officers'  duty  to  do  of  said  De  Soto,  and 
which  they  might  with  ease  and  safety  have  done,  the  aforesaid  col- 
lision, damage,  and  loss  of  life  and  property  would  not  have  hap- 
pened ;  and  libelant  expressly  alleges  that  the  same  did  happen  by 
reason  of  the  culpable  negligence,  incompetency,  or  wilful  intention 
of  the  said  pilot  and  officers  of  the  said  De  Soto. 

Fourth,  That  the  said  steamboat  Luda,  before  and  at  the  time  of 
being  run  foul  of,  damaged,  and  sunk  by  the  said  steamer  De  Soto, 
as  hereinbefore  mentioned,  was  a  tight,  strong,  and  stanch  boat,  and 
was,  together  with  her  tackle,  apparel,  and  furniture,  and  machin- 
ery, worth  the  sum  of  fifteen  thousand  dollars ;  and  that  the  books, 
papers,  etc.,  belonging  to  said  boat,  and  the  property  belonging 
to  the  officers  and  crew  of  said  boat  (exclusive  of  goods,  wares,  and 
merchandises  on  board  of  said  boat,  belonging  to  various  persons 
unknown  to  libelant,  as  well  the  value  thereof),  were  reasonably 
worth  the  sum  of  one  thousand  dollars;  all  of  which  was  lost  as 
aforesaid,  and  that  by  reason  of  the  said  steamboat  Luda  having 
been  run  foul  of  and  sunk  by  the  said  steamer  De  Soto,  as  herein- 
before mentioned.  Libelant  as  master  and  agent  of  the  owners  of 
said  Luda  has  sustained  damages  to  the  amount  of  sixteen  thousand 
dollars,  which  sum  greatly  exceeds  the  value  of  the  said  steamer  De 
Soto;  and  for  the  payment  of  which  sum  the  said  steamer  De  Soto 
and  her  owners,  the  said  Nathaniel  S.  Waring,  Peter  Dalman,  and 
Parker,  are  liable  in  solido,  and  should  be  compelled  to  pay. 

Fifth,  That  all  and  singular  the  premises  are  true,  and  w^ithin  the 
admiralty  and  maritime  jurisdiction  of  this  court;  in  verification 
whereof,  if  denied,  the  libelant  craves  leave  to  refer  to  the  deposi- 
tions and  proofs  to  be  by  him  exhibited  in  this  cause;  and  libelant 
further  alleges  that  he  has  reason  to  fear  that  the  said  steamer  De 
Soto  will  depart  in  less  than  ten  days  beyond  the  jurisdiction  of  this 
honorable  court  :  wherefore  libelant  prays  that  process  in  due  form 
of  law,  according  to  the  course  of  courts  of  admiralty  and  of  this 
honorable  court  in  causes  of  admiralty  and  maritime  jurisdiction, 
may  issue  against  the  said  steamboat  De  Soto,  her  tackle,  apparel, 
machinery,  and  furniture  ;  and  the  said  Nathaniel  S.  Waring,  Peter 
Dalman,  and  Parker,  who  is  the  clerk  of  said  boat,  may  be  cited, 
as  well  as  all  other  persons  having  or  pretending  to  have  any  right, 
title,  or  interest  therein,  to  appear  and  answer  all  and  singular  the 
matters  so  articulately  propounded  herein;  that  after  monition,  and 
other  due  proceedings  according  to  the  laws  and  usages  of  admir- 
alty, that  this  honorable  court  may  pronounce  for  the  damages  afore- 
said, and  condemn  the  said  Nathaniel  S.  Waring,  Peter  Dalman, 
and  Parker,  and  all  other  persons  intervening  for  their  interest  in 
said  boat,  to  pay  in  solido  the  sum  of  sixteen  thousand  dollars  to 
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libelant;  and  also  to  decree  and  condemn  the  said  steamer  De  Soto, 
her  tackle,  apparel,  and  furniture,  to  be  sold  to  satisfy  by  privilege 
and  preference  the  claim  of  your  libelant,  with  his  costs  in  this  be- 
half expended,  and  such  other  and  further  decree  render  in  the 
premises  as  to  right  and  justice  may  appertain;  and  your  libelant 
will  ever  pray,  etc.  W.  S.    Vason,  Proctor. 

2.  Libel  in  Personam,  with  Clause  of  Foreig-n  Attachment. 

Form  No.  540. 

To  the  Honorable  A  ^,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of . 

The  libel  and  complaint  of  the  C  Steamship  Company^  owner  of 
the  steamship  C,  against  the  D  Steamship  Company,,  in  a  cause  of 
collision,  civil  and  maritime,  alleges  as  follows  : 

First,  That  the  libelant  is  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Nevj  York,  and  is  the  owner  of  the  steam- 
ship C;  and  the  respondent  is  a  foreign  corporation,  and  is  the 
owner  of  the  steamship  D. 

Second,  That  on  the  tenth  day  of  March,  i893,  etc.  (set  forth 
the  facts  of  the  collision  according  to  Form  No.  536). 

Sixth,  All  and  singular  the  premises  are  true,  and  within  the 
jurisdiction  of  this  court :  wherefore  the  libelant  prays  that  proc- 
ess in  due  form  of  law  and  according  to  the  practice  of  this  court 
may  issue  against  the  above-named  respondent,  and  that  it  may  be 
cited  to  appear  and  answer  on  oath  all  and  singular  the  matters 
aforesaid,  and  that  if  the  said  respondent  cannot  be  found 
within  this  district  its  goods  and  chattels  may  be  attached  to  the 
amount  sued  for,  and  if  sufficient  goods  and  chattels  cannot  be  found 
that  its  credits  and  effects  may  be  attached  in  the  hands  of  S, 
garnishee  ;  and  that  the  court  will  hear  the  issue  in  the  suit,  and 
pronounce  in  favor  of  the  claim  of  the  libelant  against  the  re- 
spondent, and  will  otherwise  right  and  justice  administer  in  the 
premises.  ^and  G, 

Proctors  for  Libelant. 
District  of ,  ss  : 

//,  being  duly  sworn,  says  that  he  is  the  superintendent  of  the 
C  Steamship  Company  above  named  ;  that  the  foregoing  libel  is 
true  of  his  own  knowledge,  except  as  to  the  matters  therein  stated 
to  be  alleged  on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true  ;  that  the  reason  this  verification  is  not  made 
by  libelant  is  because  the  libelant  is  a  corporation ;  that  the  grounds 
of  deponent's  belief  as  to  all  the  matters  in  said  libel  not  stated 
upon  his  knowledge  are  investigations  which  deponent  has  caused 
to  be  made  concerning  the  above  described  collision,  and  informa- 
tion acquired  by  deponent  in  the  course  of  his  duties  as  superin- 
tendent of  the  said  corporation.  //. 

Sworn  to  before  me  this  ) 

day  of .    \ 
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3.  Libel  in  Rem  for  Salvagre. 

Form  No.  541. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of . 

The  libel  and  complaint  oi  A,  B,  C,  D,  E,  and  E  against  the 
ship  G,  her  tackle,  apparel,  and  furniture,  and  against  the  cargo  of 
case-oil  now  or  lately  laden  upon  her,  and  against  her  freight 
money,  in  a  cause  of  salvage,  civil  and  maritime,  alleges  as  follows: 

First,  That  the  libelant  A  is  the  owner,  the  libelant  B  is  the 
master,  and  the  libelants  C,  Z>,  E,  and  E  are  the  crew  of  the  H, 
which  said  vessel  is  a  large  and  powerful  steam  tug,  worth  upwards 
of  ten  thousand  dollars,  and  especially  fitted  with  pumps  and  other 
appliances  for  the  purpose  of  extinguishing  fire. 

Second,  That  at  about  eleven  o'clock  on  the  morning  of  the  third 
day  of  yune,  i893,  as  the  said  tug  ^  was  proceeding  with  a  tow 
•up  the  North  river,  those  on  board  of  her  perceived  a  large  vessel, 
which  afterward  proved  to  be  the  ship  G,  lying  in  a  slip  at  the  foot 
of  /  street,  and  in  flames,  having  caught  fire  from  a  burning  ware- 
house at  the  foot  of  the  said  street. 

The  said  tug  immediately  anchored  her  tow,  and  proceeded  with 
all  speed  to  the  assistance  of  the  ship,  coupling  her  hose  and  getting 
her  pumps  all  ready  for  work  as  she  went.  On  arriving  at  the  said 
ship  jE",  one  of  the  tug's  deckhands  went  aboard  of  her,  and  with 
great  difficulty  and  at  some  peril  succeeded  in  fastening  the  tug's 
hawser  to  the  ship's  stern,  whereupon  the  tug  H  hauled  the  ship 
out  from  her  slip  into  the  stream  and  away  from  the  fire.  Then  the 
tug  dropped  her  hawser,  and  going  alongside  the  ship  made  fast 
there,  and  her  men  w^ent  aboard  the  ship  with  tw^o  lines  of  hose, 
with  which  they  played  upon  the  fire,  the  said  tug  at  the  same  time 
towing  the  ship  toward  the  Jersey  flats,  where  the  ship  was 
beached  at  about  tvjo  o'clock.  The  tug  continued  to  pump  water 
into  the  ship  until  about  four  o'clock,  when  the  fire  was  extin- 
guished. 

Third,  The  said  ship  was  of  great  value,  being  worth,  as  libel- 
ants are  informed  and  believe,  upward  oi  fifty  thousand  dollars; 
she  was  loaded  at  the  time  with  a  cargo  of  case-oil,  of  the  value,  as 
libelants  believe,  of  ten  thousand  dollars,  and  her  freight  money 
was  about  two  thousand  dollars.  The  services  of  the  libelants  were 
of  great  value,  and  resulted  in  saving  the  ship  from  total  destruc- 
tion, and  libelants  are  entitled  to  be  paid  a  reasonable  salvage  com- 
jjensation  therefor. 

All  and  singular  the  premises  are  true,  and  the  said  ship  and  her 
cargo  are  now  within  the  port  of  New  Tork,  and  within  the  juris- 
diction of  this  court :  wherefore  libelants  pray  that  process  in  due 
form  of  law^  niay  issue  against  the  said  ship,  her  cargo  and  freight, 
and  that  all  persons  interested  therein  may  be  cited  to  appear  and 
answer  on  oath  all  and  singular  the  matters  aforesaid ;  and  that 
this  court  w^ill  award  to  the  libelants  for  their  services  such  pro- 
portion of  the  value  of  the  said  ship,  her  cargo  and  freight,  as  to  the 
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court  shall  seem  fair  and  reasonable,  and  that  the  said  ship  and 
cargo  may  be  condemned  and  sold,  and  her  freight  money  collected 
and  deposited  in  court,  to  pay  the  claim  of  the  libelants,  and  that 
the  libelants  may  have  such  other  and  further  relief  as  in  law  and 
justice  they  may  be  entitled  to  receive.  A"  and  6", 

(  Verification.)  Proctors  for  Libelants. 

4.  Salvage  Intervening  Libel. 

Form  No.  542. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of . 

The  intervening  libel  and  petition  of  C,  owner  of  the  steam  tug 
D,  for  himself  and  on  behalf  of  the  officers  and  crew  of  said  steam 
tug,  against  the  ship  G,  her  tackle,  apparel,  and  furniture,  and 
against  her  cargo  and  freight,  in  a  cause  of  salvage,  civil  and  mari- 
time, alleges  as  follows  : 

First,  That  this  is  an  action  of  salvage,  and  the  libelant  above 
named  is  the  owner  of  the  steam  tug  D,  and  that  the  ship  G  and 
her  cargo  and  freight  are  now  within  the  jurisdiction  of  this  honor- 
able court. 

Second,  That  at  about  tivelve  o'clock  on  yunc  S,  iS93,  the  said  tug 
Z)  was  in  the  North  river,  when  those  on  board  of  her  discovered 
the  ship  G  enveloped  in  flames,  and  in  tow  of  a  steam  tug  proceed- 
ing toward  the  Jersey  flats.  Libelant's  said  tug  D  at  once  pro- 
ceeded to  the  assistance  of  the  ship  and  made  fast  alongside  of  her, 
and  pumped  w^ater  into  her  until  the  fire  was  extinguished,  about 
four  o'clock  in  the  afternoon. 

Third,  That  the  service  so  performed  by  libelant's  tug  was  a 
salvage  service  of  a  high  order  and  merit,  the  value  of  the  said  ship, 
her  cargo  and  freight,  being  some  sixty  thousand  dollars,  her  con- 
dition very  precarious,  and  the  services  of  libelant  being  attended 
with  great  danger  to  his  tug  Z?,  which  is  a  large  steam  vessel,  worth 
upward  of  ten  thousand  dollars,  and  fitted  with  powerful  fire 
pumps. 

Fourth,  Libelant  is  informed  and  believes  that  the  said  ship  G, 
her  cargo  and  freight,  are  now  in  the  hands  of  the  marshal  of  this 
district  in  a  suit  brought  by  one  A  to  recover  for  salvage  services 
rendered  by  his  tug  H  simultaneously  with  those  rendered  by  libel- 
ant's tug  D. 

Wherefore  libelant  prays  that  process  in  due  form  of  law  may 
issue  against  said  ship,  her  cargo  and  freight,  and  that  she  may  be 
condemned  and  sold  to  pay  the  claim  of  the  libelants  and  others 
claiming  to  recover  for  services  rendered  on  the  same  occasion,  and 
that  the  libelant  herein  may  be  joined  as  co-libelant  in  the  suit  of 
A  against  the  said  ship  G,  and  that  the  court  will  award  him  a 
reasonable  and  proper  compensation  for  his  services,  and  w^ill  other- 
wise right  and  justice  administer  in  the  premises. 

B  and  C, 

(  Verification.')  Proctors  for  Libelant. 
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5.  Libel  in  Rem  on  Bill  of  Lading. 

Form  No.  543. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of . 

The  libel  and  complaint  of  C  and  D  against  the  schooner  E,  her 
tackle,  apparel,  and  furniture,  and  against  all  persons  intervening 
for  their  interest  therein  in  a  cause  of  contract,  civil  and  maritime, 
alleges  as  follows  : 

First,  That  at  the  times  hereafter  mentioned  the  libelants  were 
copartners  in  business  in  the  city  of  JVeiv  Tork,  under  the  firm  name 
oi  C  S  Company. 

Second,  That  on  or  about  t\iejirst  day  of  December,  i891,  at  the 
port  of  Matanzas ,  Cuba,  the  master  of  the  schooner  E  loaded  on 
board  his  vessel  one  thousand  bags  of  centrifugal  sugar,  and  gave 
therefor  a  bill  of  lading,  by  which  he  acknowledged  the  receipt  of 
the  said  sugar  in  good  order  and  condition,  and  agreed  to  deliver  the 
same  in  the  like  good  order  and  condition  at  the  port  of  New  York, 
the  dangers  of  the  seas  only  excepted,  unto  the  libelants  or  their 
assigns,  they  paying  freight  therefor.  And  the  libelant  attaches  to 
and  makes  a  part  of  this  libel  a  copy  of  the  said  bill  of  lading. 

Third,  That  thereafter,  and  on  or  about  the  10th  of  December , 
1895,  the  said  schooner  sailed  from  Matanzas  and  arrived  at  the 
port  of  Neiv  York  on  the  twenty-sixth  day  of  December,  i891,  and 
delivered  the  said  bags  of  sugar  to  the  libelants,  but  not  in  the  same 
good  order  and  condition  in  which  they  had  been  received,  the  same 
having  been  damaged  by  w^ater,  a  portion  of  the  bags  being  empty 
and  some  of  the  others  badly  ullaged,  the  whole  of  the  damages 
amounting  to  the  sum  of  three  thousand  dollars. 

Fourth,  That  all  and  singular  the  premises  are  true,  and  the  said 
schooner  E  is  now  within  the  port  of  JVew  York,  and  within  the 
admiralty  and  maritime  jurisdiction  of  this  honorable  court :  where- 
fore libelants  pray  that  process  in  due  form  of  law  may  issue  against 
the  said  schooner  E,  her  tackle,  etc.,  and  that  all  persons  interested 
may  be  cited  to  appear  and  answer  on  oath  all  and  singular  the 
matters  aforesaid,  and  that  the  said  vessel  may  be  condemned  and 
sold  to  pay  libelant's  claim,  with  interest  and  costs,  and  that  libel- 
ants may  have  such  other  and  further  relief  as  in  law  and  justice 
they  may  be  entitled  to  receive.  A  and  B, 

Proctors  for  Libelant. 

(  Verification.^ 

(Annex  bill  of  lading. ) 

6.  Libel  for  a  Sale. 

Form  No.  544. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 

States  for  the District  of . 

The  libel  and  petition  of  C  Z?  against  the  bark  E,  her  tackle, 
apparel,  and  furniture,  and  against  7^  and  G,  composing  the  firm  of 
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F  &    Co.,  of  the  city  of  JVew  York,  in  a  cause  of  licitation  and 
partition,  alleges  as  follows  : 

First,  That  the  libelant  CD,  and  the  respondents^  /^and  A  G 
who  compose  the  firm  oi  F  d;  Co.,  are  all  residents  of  the  city  of 
New  Tork,  and  are  the  owners  of  the  bark  E,  her  tackle,  apparel, 
and  furniture,  in  the  following  proportions,  to  wit,  the  libelant 
C  D  \%  the  owner  of  one-half  part  thereof,  and  the  said  firm  of 
F  <&  Co.  is  the  owner  of  the  other  half  thereof ;  and  the  said  bark 
is  now  within  the  port  of  Neiv  York,  and  within  the  jurisdiction  of 
this  honorable  court. 

Second,  That  irreconcilable  differences  exist  between  the  libelant 
and  the  said  respondents  F  and  G,  the  result  of  which  for  some 
time  past  has  been  to  prevent  the  profitable  employment  of  the  said 
vessel,  and  libelant  alleges  that  now  it  is  impossible  for  the  said 
owners  to  agree  upon  a  voyage  for  her,  and  she  is  now,  and  has 
been  for  the  past  tvv^o  months,  lying  at  a  wharf  in  this  port,  earning 
no  freights,  and  a  constant  source  of  outlay  and  expense  to  her 
owners.  Libelant  further  alleges  that  he  has  offered  to  purchase 
the  share  of  said  F  d:  Co.  in  said  vessel,  or  to  sell  them  his  own 
share,  but  no  agreement  as  to  the  terms  of  the  sale  can  be  reached 
by  the  parties. 

All  and  singular  the  premises  are  true  :  wherefore  libelant  prays 
that  process  in  due  form  of  law,  and  according  to  the  practice  of 
this  honorable  court,  may  issue  against  the  said  bark  E,  her  tackle, 
etc.,  and  that  the  said  ^  and  G,  and  all  other  persons  interested 
therein,  may  be  warned  and  cited  to  appear  and  answer  on  oath  all 
and  singular  the  matters  aforesaid,  and  that  the  said  vessel,  her  tackle, 
apparel,  and  furniture,  may  be  sold  under  the  order  of  this  court, 
and  the  proceeds  thereof  brought  into  court  and  duly  distributed 
among  the  said  owners  of  the  bark  E,  and  that  the  court  will  other- 
wise right  and  justice  administer  in  the  premises. 

L  and  M, 

(  Verification.)  Proctors  for  Libelant. 

7.  Libel,  Possession,  and  Damage. 

Form  No.  545. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of . 

The  libel  of  A,  owner  of  the  schooner-yacht  U,  against  the  said 
yacht  U,  her  tackle,  apparel,  and  furniture,  and  against  J,  in  a  cause 
of  possession  and  damage,  civil  and  maritime,  alleges  as  follows  : 

First,  That  this  is  a  cause  of  possession  and  damage,  civil  and 
maritime,  and  that  the  said  yacht  U\%  within  this  district. 

Second,  That  heretofore,  in  the  year  \%92,  the  yacht  U,  having 
been  in  a  collision,  the  wreck  thereof  was  sold  by  the  then  owner 
thereof  at  public  auction  to  this  libelant,  who  paid  the  purchase 
price  thereof,  and  thereby  became  the  owner  of  the  said  yacht,  her 
tackle,  apparel  and  furniture,  and  has  ever  since  remained,  and  still 
is  such  owner. 
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Third,  That  previous  to  the  said  sale  the  said  yacht,  having  been 
injured  in  collision  as  aforesaid,  had  been  towed  to  shore  and  then 
drawn   up   and    placed    in   the  shipyard  of    the  respondent   ^,   at 

in  this   district,  and  she   was  there  at  the  time  of  the  said 

sale  to  this  libelant,  and  has  since  remained  and  still  is  there. 

Fourth,  That  in  order  to  take  the  said  yacht  away  from  said 
yard  of  said  y,  it  was  necessary  to  make  some  temporary  repairs 
on  her  and  to  put  her  afloat;  and  that  the  libelant  accordingly 
directed  the  said  y  to  put  her  afloat  at  some  time  when  the  libelant 
could  take  her  away,  and  to  notify  the  libelant  when  she  would  be 
so  afloat  that  he  might  take  her  away,  but  that  said  y  has  refused, 
and  still  refuses,  either  to  put  her  afloat  or  to  notify  this  libelant 
when  he  would  put  her  afloat,  or  to  make  the  said  temporary  repairs 
or  to  allow  the  libelant  to  make  them,  or  to  deliver  the  said  yacht  to 
this  libelant  or  to  allow  this  libelant  to  take  her  from  his  yard, 
but  he  wrongfully  keeps  possession  of  said  yacht  and  withholds 
the  same  from  this  libelant,  to  the  great  damage  of  this  libelant,  to 
wit,  in  the  sum  oi  jive  hundred  dollars. 

Fifth,  That  all  and  singular  the  premises  are  true,  and  within  the 
jurisdiction  of  this  honorable  court :  wherefore  the  libelant  prays 
that  process  in  due  form  of  law  may  issue  in  this  cause  against 
the  said  yacht  f/,  her  tackle,  apparel,  and  furniture,  and  that  a  moni- 
tion may  issue  herein  against  the  said  y^  and  that  said  y  and  all 
persons  claiming  any  interest  in  said  yacht  may  be  cited  to  appear 
and  answer  upon  oath  all  and  singular  the  premises,  and  that  this 
court  will  by  its  decree  give  to  this  libelant  possession  of  said  yacht, 
and  condemn  the  said  y  to  pay  to  this  libelant  such  damages  as  it 
may  see  fit  to  award  against  him  for  his  wrongful  action,  besides 
the  costs  of  this  action.  R  and  6", 

(  Verification.^  Libelant's  Proctors. 

8.  Libel,  Supplies,  State  Lien. 

Form  No.  546. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of . 

The  libel  and  complaint  of  the  C  Coal  Company  against  the  steam 
tug  D,  her  engines,  tackle,  apparel,  and  furniture,  and  against  all 
persons  intervening  for  their  interest  therein,  in  a  cause  of  contract, 
civil  and  maritime,  alleges  as  follows  : 

First,  That  the  libelant  is  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  state  of  JVeiv  York, 
and  the  said  steam  tug  Z?  is  a  vessel  belonging  to  the  port  of  Ne-w 
York.,  and  is  now^  w^ithin  said  port  and  within  the  admiralty  and 
maritime  jurisdiction  of  this  honorable  court. 

Second,  That  on  or  about  t\iQ  fourth  day  of  February,  i889,  and  at 
various  other  times  during  said  month  of  February  and  the  follow- 
ing month  of  March,  the  libelant,  at  the  port  of  New  York,  and 
on  the  request  of  the  owner,  master,  or  agent  of  said  steam  tug, 
furnished  to  her  certain  supplies,  to  wit,  coal,  which  supplies  were 
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necessary  for  the  said  steam  tug  in  the  prosecution  of  the  business 
in  which  she  was  engaged,  to  wit,  towage,  and  the  value  of  which 
supplies  is  the  sum  of  one  thousand  dollars;  and  libelant  alleges 
that  the  particulars  of  said  furnishing  of  supplies  are  hereto  annexed 
and  made  a  part  of  this  libel.  Libelant  further  alleges,  that  within 
the  required  period  after  the  furnishing  of  said  supplies,  specifica- 
tions of  lien  therefor  were  duly  filed  by  it  in  the  place  required  by 
law,  to  wit,  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York. 

Third,  That  libelant  has  duly  demanded  payment  for  said  sup- 
plies of  the  owner  of  said  steam  tug,  but  the  same  has  been  refused, 
and  the  whole  amount  thereof  is  now  due  and  unpaid. 

That  all  and  singular  the  premises  are  true  :  wherefore  libelant 
prays  that  process  in  due  form  of  law  and  according  to  the  practice 
of  this  honorable  court  may  issue  against  the  said  steam  tug,  her 
engines,  etc.,  and  that  all  persons  interested  may  be  cited  to  appear 
and  answer  on  oath  all  and  singular  the  matters  aforesaid,  and  that 
the  said  vessel  may  be  condemned  and  sold  to  pay  libelant's  claim, 
with  interest  and  costs,  and  that  the  court  will  otherwise  right  and 
justice  administer  in  the  premises.  L  and  M^ 

Proctors  for  Libelant. 

(  Verijlcation.) 

[Annex  itemized  list  of  supplies  furnished.^ 

9.  Libel  in  Limitation  of  Liability. 

Form  No.  547. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of . 

The  libel  and  petition  of  the  C  Steamship  Company,  owner  of 
the  steamship  C,  in  a  cause  of  limitation  of  liability,  civil  and  mari- 
time, alleges  as  follows  : 

First,  That  the  libelant,  the  C  Steamship  Company,  is  a  corpora- 
tion duly   organized  and  existing  under    the  laws  of  the  state  of 

,  and  is,  and  was  at   the   times  hereinafter  mentioned,  the 

owner  of  the  steamship  C,  and  the  said  steamship  is  now  within 

the    port  of ,  and    within  the  jurisdiction  of  this  honorable 

court. 

Second,  That  on  the  Jirst  day  of  February,  i894,  the  said  steam- 
ship   C  left  the  port  of ,  bound  for ,  with  a  cargo  of 

general  merchandise.  The  said  steamship  was  in  all  things  properly 
manned  and  equipped,  and  had  a  full  complement  of  officers  and 
crew,  all  of  whom  were  competent  and  skilful  seamen.  On  the 
tenth  day  of  February,  while  proceeding  on  her  said  voyage,  and 
during  a  clear  night,  she  ran  upon  a  rock,  through  no  fault  of  her 
navigators,  but  because  the  rock  was  unknown  to  experienced  navi- 
gators, and  was  not  indicated  on  the  regular  charts  of  the  locality ; 
by  reason  of  which  stranding  her  bottom  was  torn  open  and  great 
quantities  of  water  were  admitted  into  her  hold,  and  the  steamship 
herself  narrowly  escaped  sinking,  but  by  great  exertions  she  was  kept 

424  Volume  I. 


547.  ADMIRALTY.  547. 

afloat,  and  was  headed  for  the  nearest  land,  and  was  there  beached 
in  shallow  water.  Word  of  her  condition  was  sent  to  her  owner, 
who  dispatched  wrecking  vessels  to  her  assistance,  by  whose  aid  she 
was  floated,  and  temporary  repairs  having  been  put  upon  her,  she 
was  enabled,  with  the  assistance   of  the  said  wrecking  vessels,  to 

return  to  the  port  of ,  where  she  now  lies  in  a  greatly  damaged 

condition,  and  with  her  cargo  almost  entirely  ruined. 

Third,  That  the  said  accident  and  stranding  happened  without 
the  negligence  or  fault  of  those  on  board  of  and  in  charge  of  the 
said  ship,  and  the  said  loss,  damage,  and  injury  was  done,  occa- 
sioned, and  incurred  without  the  privity  or  knowledge  of  her  owner, 
the  said  C  Steamship  Company.  Nevertheless,  many  persons  have 
filed  libels  against  the  said  ship,  or  have  brought  actions  at  common 
law  against  her  owner,  or  have  threatened  to  do  so,  claiming  to 
recover  against  said  ship  and  owner  damages  alleged  to  have  been 
sustained  by  them  by  reason  of  said  stranding;  and  libelant  avers 
that  the  amount  of  the  damages  so  claimed  exceeds  the  value  of  the 
said  steamship  C  and  her  freight  pending. 

Fourth,  That  libelant  hereby  claims  the  benefits  of  the  laws  of 
the  United  States  limiting  the  liability  of  ship  owners,  to  wit,  §§ 
4283,  4284,  and  4285  of  the  Revised  Statutes  of  the  United  States, 
and  the  various  acts  amendatory  thereof  and  supplemental  thereto 
[and  in  this  proceeding  desires  also  to  contest  any  and  all  liability 
on  the  part  of  said  ship  or  of  this  libelant  by  reason  of  any  of  the 
matters  attending  the  aforesaid  accident  and  stranding]. i 

All  and  singular  the  premises  are  true,  and  within  the  jurisdiction 
of  this  honorable  court  :  wherefore  the  petitioner  prays  that  the 
court  will  cause  due  appraisement  to  be  had  of  the  amount  or  value 
of  the  interest  of  said  C  Steamship  Company  in  said  steamship,  and 
her  freight  for  the  voyage,  and  will  make  an  order  for  the  payment 
of  the  same  into  court,  or  for  the  giving  of  a  stipulation,  with  sure- 
ties, for  the  payment  thereof  into  court  whenever  the  same  shall  be 
ordered  (or  tvherefore  the  petitioner  prays  that  this  court  will 
appoint  a  trustee,  and  will  make  an  order  that  petitioner  transfer  to 
him  the  value  of  its  interest  in  the  said  steamship  C,  her  engines , 
etc.,  and  her  pending- freight)  (or  wherefore  the  petitioner  prays 
that  process  in  due  form  of  law  and  according  to  the  practice  of  this 
court  may  issue  against  said  ship,  her  engines,  tackle,  apparel,  and 
furniture,  and  that  she  may  be  sold  by  the  marshal  of  this  district  at 
public  sale,  and  her  proceeds  brought  into  court  to  abide  the  filial  de- 
cree in  this  proceeding)  ;  and  that  the  court  will  issue  a  monition 
against  all  persons  claiming  damages  for  any  loss,  destruction,  dam- 
age, or  injury  by  reason  of  the  premises,  citing  them  to  appear  be- 
fore the  court  or  a  commissioner  thereof,  and  make  due  proof  of 
their  respective  claims,  at  or  before  a  certain  time,  to  be  named  in 
said  writ,  not  less  than  three  months  from  the  issuing  of  the  same ; 
and  that  the  court  will  order  due  public  notice  of  such  monition  to 

1.  If  petitioner  admits   negligence,     or  knowledge,  the  words  in  [     ]  should 
but   claims   a    limitation    because  the     be  omitted, 
accident  happened  without  his  privity 
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be  given,  and  such  further  notice,  re-served  through  the  postoffice,  or 
otherwise,  as  the  court  in  its  discretion  may  direct;  and  that  the 
said  court  will  also  make  an  order  restraining  the  further  prosecu- 
tion of  all  and  any  suit  or  suits  against  the  C  Steamship  Company 
and  the  steamship  C  in  respect  of  any  such  claim  or  claims,  and 
will  otherwise  right  and  justice  administer  in  the  premises. 

Z  and  M, 
(  Verification.)  Proctors  for  Petitioner. 

10.  Libel  in  Limitation  of  Liability  under  the  Rules  of  the 
Southern  and  Eastern  Districts  of  New  York. 

Form  No.  548. 

To  the  Honorable  A  B,  Judge  of  the  United  States  District  Court 
for  the  Southern  District  of  JVew  York. 

The  libel  and  petition  of  the  C  Steamship  Company,  owner  of 
the  steamship  C,  in  a  cause  of  limitation  of  liability,  civil  and  mari- 
time, alleges  as  follows: 

First,  That  the  libelant,  the  C  Steamship  Company ,  is  a  corpo- 
ration duly  organized  and  existing  under  the  laws  of  the  state  of 
Neiv  York,  and  is,  and  was  at  the  times  hereinafter  mentioned,  the 
owner  of  the  steamship  C,  and  the  said  steamship  is  now  within 
the  port  of  New  York,  and  within  the  jurisdiction  of  this  honorable 
court. 

Second,  That  on  \h&  first  day  of  February,  i8P^,  the  said  steam- 
ship C  left  the  port  of  Nenv  7'ork,  bound  for  Havana,  Cuba,  with 
a  cargo  of  general  merchandise.  The  said  steamship  was  in  all 
things  properly  manned  and  equipped,  and  had  a  full  complement 
of  officers  and  cre^v,  all  of  whom  were  competent  and  skilful  sea- 
men. On  the  tenth  day  of  February,  while  proceeding  on  her 
said  voyage,  and  during  a  clear  night,  she  ran  upon  a  rock,  through 
no  fault  of  her  navigators,  but  because  the  rock  was  unknown  to 
experienced  navigators,  and  was  not  indicated  on  the  regular  charts 
of  the  locality;  by  reason  of  which  stranding  her  bottom  ^vas  torn 
open,  and  great  quantities  of  water  were  admitted  into  her  hold, 
and  the  steamship  herself  narrowly  escaped  sinking.  But  by  great 
exertions  she  was  kept  afloat,  and  was  headed  for  the  nearest  port, 
and  there  beached  in  shallow  water.  Word  of  her  condition  was 
sent  to  her  owner,  who  dispatched  wrecking  vessels  to  her  assist- 
ance, by  whose  aid  she  was  floated,  and  temporary  repairs  having 
been  put  upon  her,  she  was  enabled,  with  the  assistance  of  the  said 
wrecking  vessels,  to  return  to  the  port  of  Neiv  York,  where  her 
voyage  terminated,  on  the  third  day  of  March,  i894,  and  where 
she  now  lies,  in  a  greatly  damaged  condition,  and  with  her  cargo 
almost  entirely  ruined. 

Third,  Petitioner  further  avers  that  the  amount  of  all  demands, 
including  all  unsatisfied  liens  or  claims  of  liens,  on  contract  or  on 
tort,  arising  on  such  voyage,  so  far  as  known  to  petitioner,  is  the 
sum  of  about  fiorty  thousand  dollars,  and  that  one  suit  has  already 
been  commenced  against  petitioner  in  the  Supreme  Court  of  the 
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state  of  New  Tork,  by  one  D  E^  a  merchant  of  New  Tork,  whose 

attorneys  are  R  and  S,  Esqs.,  of  No,  Wall  street,  Ne-w  Tork, 

to  recover  ten  thousand  dollars  as  the  value  oi  four  thousand  barrels 
of  flour  laden  on  said  steamship  C.     Other  alleged  creditors  are  E  E, 

of  Eront  street,  New    Tork,   claiming  eight  thousand  dollars 

for  loss  of  certain   reaping  machines ;    G  //,  of  Pearl  street, 

New  Tork,  claiming  %12,Jf81.26  for  damages  to  cases  of  oil;  I M, 
whose  address  is   unknown   to  petitioner,  claiming  five  thousand 

dollars  for  personal  injuries ;  M  N,  of  No. Broadway,  New 

Tork,  claimingybar  thousand  three  hundred  and  eighty-one  dollars 

for  supplies  furnished  to  the  steamship  C;  and  R  S,  of South 

street.  New  Tork,  claiming  eight  thousand  dollars  by  reason  of  a  col- 
lision between  the  steamship  C  and  the  bark  L,  no  one  of  which 
alleged  creditors  has  as  yet  commenced  suit  against  petitioner  or  the 
said  steamship  C,  And  petitioner  alleges  that  the  value  of  the 
steamship  C,  her  engines,  etc.,  as  she  now  lies  in  the  port  of  New 
Tork,  does  not  exceed  the  value  of  eight  thousand  dollars,  as  peti- 
tioner verily  believes,  and  that  there  is  no  freight  whatever  pending. 

Fourth,  {If  a  surrender  of  the  vessel  to  a  trustee  is  offered,  add:  ) 
Petitioner  further  avers  that  there  is  no  prior  paramount  lien  on  the 
vessel,  and  she  has  made  no  voyage  or  trip  since  the  voyage  or  trip 
on  w^hich  the  claims  sought  to  be  limited  arose.  (^  If  she  has  made 
a  subsequent  voyage  or  trip,  state  whether  any  liens,  maritime  or 
domestic,  arose  on  such  trip,  with  the  amounts  and  causes  thereof, 
and  the  names  and  addresses  of  the  lienors,  so  far  as  known;  also 
the  special  facts  on  which  the  right  to  surrender  the  vessel  is  claimed, 
notwithstanding  such  subsequent  voyage  or  trip,  and  whether  the 
vessel  sustained  any  injury  upon  or  by  reason  of  such  subsequent 
voyage  or  trip.) 

Fifth,  Petitioner  hereby  claims  the  benefits  of  the  laws  of  the 
United  States  limiting  the  liability  of  shipowners,  to  wit,  §§  4283, 
4284,  and  4285  of  the  Revised  Statutes  of  the  United  States,  and 
the  various  acts  amendatory  thereof  and  supplemental  thereto  [and 
in  this  proceeding  desires  also  to  contest  any  and  all  liability  on  the 
part  of  said  ship  or  of  this  petitioner  by  reason  of  the  matters 
attending  the  aforesaid  accident  and  stranding]. i 

All  and  singular  the  premises  are  true,  and  within  the  jurisdiction 
of  this  honorable  court.  L  and  M, 

{^Prayer  as  in  previous  form.)  Proctors  for  Petitioner. 

(  Verif cation.) 

11.  Libel  on  Bottomry  Bond. 

Form  No.  5  4  9- 

To  the  Honorable  A  B,   Judge  of  the  United  States  District  Court 

for  the District  of . 

The  libel  and  complaint  of  C  Z>  and  E  E,  composing  the  firm  of 

1.  If   petitioner  admits  negligence,     or  knowledge,  the  words  in  [     ]  should 
but   claims   a   limitation   because   the     be  omitted, 
accident  happened  without  his  privity 
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CDS  Co.,  of  New  York  city,  against  the  brig  G,  her  tackle,  ap- 
parel, and  furniture,  and  against  all  persons  lawfully  intervening 
for  their  interest  therein,  in  a  cause  of  bottomry,  civil  and  maritime, 
alleges  as  follows  : 

First,  That  this  is  an  action  brought  to  recover  on  a  bottomry 
bond,  and  the  said  brig  G  is  now  within  the  jurisdiction  of  this 
honorable  court. 

Second,  That  the  said  brig  G,  while  at  the  harbor  of  Old  Provi- 
dence, bound  for  New  York,  and  on  or  about  the  eighteenth  day 
of  August,  iS85,  being  in  need  of  money  for  the  necessary  expenses 
and  use  of  said  vessel  and  for  the  purpose  of  fitting  her  for  sea,  the 
master  of  said  vessel  J/,  having  no  other  means  of  procuring  the 
same,  borrowed  from  W  Ji  K the  sum  of  %Jf^0.73,  lawful  money  of 
the  United  States,  upon  the  bottomry  and  hypothecation  of  the  said 
brig  G,  her  tackle,  apparel,  and  furniture,  and  that  said  sum  was 
advanced  and  paid  accordingly. 

Third,  That  in  consideration  of  the  said  advance,  and  in  fulfil- 
ment of  the  said  agreement  of  bottomry  and  hypothecation,  the 
said  J/  did,  by  a  certain  bond  or  instrument  of  bottomry  and 
hypothecation,  a  copy  of  which  is  hereto  annexed  and  made  a 
part  of  this  libel,  dated  at  San  Andres,  Old  Providence,  the 
18th  of  August,  i885,  by  him  signed  and  duly  executed  in  the 
presence  of  two  witnesses,  who  have  subscribed  their  names 
thereto  as  witnesses  of  the  due  execution  thereof,  bind  himself, 
his  heirs,  executors,  and  administrators,  and  also  the  said  brig, 
her  tackle,  apparel,  and  furniture,  as  security  for  the  payment 
to  said  W  R  K,  his  heirs,  executors,  administrators,  or  assigns, 
of  said  sums  so  advanced  of  %j^20.73,  together  with  interest  at  the 
rate  or  premium  of  thirty-Jive  per  cent,  for  the  voyage,  to  be  paid 
at  or  before  the  expiration  of  ten  days  after  the  arrival  of  said 
vessel  at  New  York;  and  that  said  sum  so  advanced  was  agreed 
to  be  and  subsist  as  a  lien  upon  said  vessel,  her  tackle,  etc.,  until 
the  payment  of  the  same. 

Fourth,  That  the  said  sum  of  $4^0.73  was  so  advanced  and  paid 
by  the  said  IV  P  IC  to  the  said  master  for  the  purposes  mentioned, 
and  was  necessary  therefor,  and  the  said  vessel  could  not  have  prose- 
cuted her  voyage  to  New  York  if  the  same  had  not  been  so  ad- 
vanced and  paid  ;  and  that  thereafter  the  said  brig  sailed  from  Old 
Providence,  and  arrived  at  New  York  on  the  seventeenth  day  of 
Septefnber,  iS85. 

Fifth,  That  the  said  bond  or  obligation  was  thereafter  duly  as- 
signed by  said  IV P  IC  to  the  libelants;  that  the  ten  days  mentioned 
in  said  bond  after  the  arrival  of  said  vessel  at  New  York  have  ex- 
pired, and  that  payment  of  said  sum  has  been  demanded  and  refused, 
and  no  part  of  the  same  has  been  paid. 

Sixth,  That  the  libelants  are  entitled  to  recover  on  the  said  bond 
the  sum  of  $567.99. 

Seventh,  That  all  and  singular  the  premises  are  true  and  within 
the  jurisdiction  of  this  honorable  court :  wherefore  the  libelants 
pray  that  process  in  due  form  of  law,  according  to  the  course  of  this 

428  Volume  I. 


549.  ADMIRALTY.  54». 

honorable  court  in  cases  of  admiralty  and  maritime  jurisdiction,  may 
issue  against  the  said  brig  G,  her  tackle,  etc.,  and  that  all  persons 
having  any  interest  therein  may  be  cited  to  appear  and  answer  all 
and  singular  the  matters  aforesaid;  and  that  this  honorable  court 
would  be  pleased  to  decree  the  payment  of  the  amount  due,  with 
interest  and  costs,  and  that  the  said  brig  may  be  condemned  to  pay 
the  same,  and  that  the  libelants  may  have  such  other  or  further  re- 
lief as  in  la\v  and  justice  they  may  be  entitled  to  receive. 

A  and  B, 
(  Verification.^  Libelant's  Proctors. 

BOTTOMRY    BOND. 

Know  all  men  by  these  presents,  that  I,  M.,  now  master  and 
commander  of  the  vessel  called  the  G,  of  the  burden  of  344Y\nr  tons 
or  thereabout,  now  being  in  the  harbor  of  Old  Providence,  am 
held  and  firmly  bound  unto  W R  K  xn  the  sum  of  $430.73  lawful 
money  of  the  United  States  of  America,  to  be  paid  to  the  said  IV R 
JC,  his  heirs,  executors,  administrators,  or  assigns,  for  which  pay- 
ment well  and  truly  to  be  made  I  bind  myself,  my  heirs,  executors, 
and  administrators,  jointly  and  severally,  and  also  the  said  vessel,  her 
tackle,  apparel,  and  furniture,  firmly  by  these  presents.  Sealed 
with  my  seal  at  Old  Providence  this  eighteenth  day  of  August., 
eighteen  hundred  and  eighty  five.  Whereas  the  above  bounden  M 
hath  been  obliged  to  take  up  and  borrow  and  hath  received  of  the 
said  W  R  K.,  for  the  use  of  the  said  vessel  and  for  the  purposes  of 
fitting  the  same  for  sea,  the  sum  of  %420.7S.,  lawful  money  of  the 
United  States  of  America,  which  sum  it  is  agreed  shall  be  and  re- 
main a  lien  and  bottomry  on  the  said  vessel,  her  tackle,  apparel,  and 
furniture,  at  the  rate  or  premium  of  thirty-five  per  cent,  for  the 
voyage,  all  risks  of  the  seas,  rivers,  enemies,  fires,  pirates,  etc.,  be- 
ing on  account  of,  and  hereby  assumed  by,  the  said  M;  and  whereas, 
for  the  better  security  of  the  money  so  borrowed  and  taken  up  as 
aforesaid,  together  with  the  premium  hereby  agreed  to  be  paid 
thereon,  the  said  J/ hath  hypothecated  and  assigned,  and  by  these 
presents  doth  hypothecate  and  assign,  to  the  said  W R  K,  his  heirs, 
executors,  administrators,  or  assigns,  the  said  vessel,  her  tackle,  ap- 
parel, or  furniture  ;  now  the  condition  of  this  obligation  is  such  that 
if  the  above  bounden  71/ shall  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  W  R  K  the  just  and  full  sum  of  $567.99  lawful 
money  of  the  United  States  of  America,  as  aforesaid,  being  the  sum 
borrowed  and  also  the  premium  aforesaid,  at  or  before  the  expira- 
tion of  ten  days  after  the  arrival  of  said  vessel  at  New  York.,  then 
this  obligation  and  the  said  hypothecation  shall  be  void  and  of  no 
effect,  otherwise  to  remain  in  full  force  and  virtue.  Two  bonds, 
both  of  the  same  tenor  and  date,  are  simultaneously  executed  by  the 
said  yl/,  one  of  which  being  accomplished,  the  other  shall  stand 
void  and  of  no  eflFect.  M. 

Signed,  sealed,  and  delivered  in  presence  of 

A  R. 
G  P. 
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Consulate  of  the  United   States  of  America  for  ) 
San  Andres  and  the  dependencies  thereof.    \ 
Old  Providence,  August  18,  i885. 
I,  ^  C,  consular  agent  of  the  United  States  of  America  for  San 
Andres  and  the  dependencies  thereof,   do  hereby  certify  that  M, 
master  of  the  brig  G,  of  Nassau,  N.  P.,  the  party  to  the  aforesaid 
bottomry  bond  or  instrument  of  writing,  personally  came  and  ap- 
peared   before    me,   and  executed    the   said    bond   in   my  presence 
and   in   presence  of   the    witnesses    thereunto,   and    acknowledged 
the  same  to  be  his  free  act  and  deed  for  the  purposes  therein  men- 
tioned. 

Given  under  my  hand  and  seal  of  office  this  the  day  and  year 
above  written.  (l.  s.)  B  C, 

United  States  Agent. 
I  hereby  assign  my  right  in  the  within  bond  \.o  C  D  &  Co.,  mer- 
chants in  the  city  of  New  York,  United  States  of  America,  that  it 
may  be  paid  to  them  or  their  order.  W  R  K, 

12.  Libel  on  Policy  of  Marine  Insurance. 

Form  No.  550. 

To  the  Honorable  A  B,  Judge  of  the   District  Court  of  the  United 
States  for  the District  of . 

The  libel  and  complaint  of  C  D,  of  the  city  of  New  Tork, 
against  E  F,'vi\  2l  cause  of  contract,  civil  and  maritime,  alleges  as 
follows  : 

First,  That  at  the  times  herein  mentioned  the  libelant  was  the 
owner  of  the  steam  tug  G,  her  tackle,  apparel,  and  furniture,  and 
the  said  E  F  and  ninety-nine  others  were  engaged  in  the  business 
of  marine  insurance  as  underwriters,  at  the  city  of  New  Tork,  under 
the  name  and  style  of . 

Second,  On  or  about  the  first  day  of  January,  x'^dJf.,  upon  the 
request  of  the  libelant  and  in  consideration  of  the  premium  of  two 
hundred  and  twenty-five  dollars  paid  to  them,  the  said  underwriters 
made  and  issued  a  policy  of  insurance  at  the  city  of  New  Tork,  dated 
the  first  day  of  January,  \%9Jf.,  whereby  they  severally  and  not 
jointly  insured  the  libelant,  on  account  of  himself,  in  the  amount  of 
twelve  thousand  dollars  on  the  steam  tug  G,  her  tackle,  apparel,  and 
other  furniture,  from  the  first  day  of  January,  i894,  noon,  until 
the  first  day  of  January,  iS95,  noon,  against,  among  other  things, 
losses  by  the  adventures  and  perils  of  the  seas,  and  all  losses  and 
misfortunes  that  might  come  to  the  hurt,  detriment,  or  damage  of 
said  vessel,  or  any  part  thereof,  the  said  vessel  being  limited  by  the 
terms  of  said  policy  to  the  navigation  of  the  bay  and  harbor  of 
New  Tork,  the  North  and  East  rivers.  Long  Island  Sound,  and 
as  far  east  as  Newport,  Rhode  Island.  And  the  said  E  F  promised 
and  agreed  to  contribute  and  pay  his  own  part  of  the  whole  amount 
assured,  to  wit,  one  one-hundredth  part  thereof,  in  case  of  the  loss 
of  said  steam  tug  during  the  continuance  of  said  policy,  by  one  of 
the  perils  insured  against. 
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Third,  That  on  \\i&  first  day  of  August^  i8P^,  the  said  steam  tug, 
while  proceeding  through  the  East  river  and  on  the  waters  per- 
mitted by  the  said  policy,  and  when  she  was  at  or  near  the  point  in 
the  said  river  known  as  Hell  Gate.,  met  with  a  loss  and  misfor- 
tune by  being  run  into  and  afoul  of  by  the  steamboat  6",  whereby 
said  steam  tug  was  so  seriously  injured  and  damaged  that  she  became 
a  total  loss,  and  she  has  been  duly  abandoned  to  said  underwriters. 

Fourth,  That  said  loss  is  one  covered  by  the  said  policy,  and  by 
reason  of  the  premises  the  said  underwriters  have  become  and  are 
liable  to  pay  to  the  libelant  the  said  sum  of  twelve  thousand  dollars, 
and  the  respondent  above  named  has  become  and  is  liable  to  pay  his 
own  part  thereof,  to  wit,  one  one-hundredth  part,  being  the  sum  of 
one  hundred  and  twenty  dollars. 

Fifth,  That  on  the  twenty-first  day  of  August.,  i89^,  the  libelant 
gave  to  said  underwriters  due  proof  of  his  loss  and  interest  in  said 
steam  tug,  and  more  than  thirty  days  have  elapsed  since  giving  such 
proof. 

Sixth,  And  the  libelant  further  alleges  that  in  and  by  said 
policy  it  was  provided  that  in  case  of  loss  or  misfortune  it  should 
be  lawful  and  necessary  for  the  libelant,  his  factors,  servants,  and 
assigns,  to  sue,  labor,  and  travel  for,  in  and  about  the  defense,  safe- 
guard, and  recovery  of  said  vessel  or  any  part  thereof  without 
prejudice  to  such  insurance,  and  that  the  said  underwriters  would 
contribute  to  the  charges  thereof  according  to  the  rate  and  quantity 
of  the  sum  insured;  that  the  libelant,  in  accordance  with  said  pro- 
vision, has  taken  steps  for  the  safeguard,  protection,  and  recovery  of 
the  said  vessel  since  the  injury  to  her,  and  has  paid  out  large  sums 
for  that  purpose,  and  may  necessarily  be  compelled  to  pay  out 
further  sums  for  the  same  purpose,  but  to  what  amount  he  is  unabje 
to  say ;  that  said  underwriters  are  liable  to  pay  to  the  libelant  all 
such  sums,  and  the  respondent  is  liable  to  pay  to  the  libelant  his 
own  part  of  such  expenses  when  the  same  are  ascertained,  to  wit, 
one  one-hundredth  part  thereof ;  that  payment  of  said  sum  has  been 
demanded,  but  the  said  underwriters  refuse  to  pay  the  same;  that 
all  and  singular  the  premises  are  true  and  within  the  jurisdiction  of 
this  honorable  court  :  wherefore  the  libelant  prays  that  process  in 
due  form  of  law  may  issue  against  the  said  respondent,  and  that  he 
may  be  cited  to  appear  and  answer  upon  oath  all  and  singular  the 
matters  aforesaid,  and  that  this  honorable  court  would  be  pleased  to 
decree  the  payment  of  the  amount  due  the  libelant,  with  interest 
and  costs,  and  that  he  may  have  such  further  relief  as  in  law  and 
justice  he  may  be  entitled  to  receive.  A  and  B., 

(  Verification.)  Libelant's  Proctors. 

13.  Libel  on  a  Charter-party. 

Form  No.  551. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 

States  for  the District  of . 

The  libel  and  complaint  of  C  D.,  owner  of  the  schooner  ^,  against 
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F  J  and  M N,  composing  the  firm  oi  F  &  Co.,  in  a  cause  of  con- 
tract, civil  and  maritime,  alleges  as  follows  : 

First,  That  the  libelant  at  the  time  mentioned  was  the  owner 
of  the  schooner  F,  and  the  respondents  were  doing  business 
as  merchants  in  the  city  of  Aezv  Tork  under  the  firm  name  of 
F  <B  Co. 

Second,  That  on  or  about  the  tTventieth  day  of  February,  iS94, 
the  said  schooner  was  duly  chartered  of  the  libelant  by  the  respond- 
ents for  a  voyage  from  Brunswick,  Ga.,  to  New  York  or  Philadel- 
phia, to  load  at  Brunswick  a  full  and  complete  cargo  of  yellow 
pine  ties,  hewn  square  on  four  sides  and  eight  and  one-half  ie^t  lor^g^ 
and  the  said  respondents  agreed  to  pay  freight  on  the  said  cargo  as  fol- 
lows: fourteen  and  one  half  cents,  for  each  7  x  P,  eight-and-one-half- 
foot  tie  delivered,  and,  if  other  sizes  were  shipped,  freight  on  the 
same  was  to  be  at  the  full  fro  rata  rate.  It  was  also  agreed 
that  the  respondents  should  have  the  option  of  shipping  yellow 
pine  lumber  or  boards,  paying  freight  on  the  same  at  %If.75  per 
thousand  feet.  A  copy  of  the  said  charter  is  hereto  annexed 
and  made  part  of  this  libel,  wherein  the  said  contract  is  more 
fully  set  forth. 

Third,  That  under  and  in  pursuance  of  the  said  charter  the  said 
vessel  took  on  board  at  Brunswick  a  full  and  complete  cargo  under 
and  on  deck,  consisting  of  about  2,709  railroad  ties  7x9,  eight  and 
one  half  feet  long,  containing  about  97 ,52Jf.  feet,  and  also  750,000 
feet  of  lumber,  the  freight  on  which  amounts  in  all  to  the  sum  of 
%3, 866.61. 

Fourth,  That  the  said  cargo  has  been  fully  delivered  to  and  re- 
ceived by  the  respondents,  and  they  have  become  bound  to  pay  the 
freight  thereon. 

Fifth,  That  the  said  respondents  have  paid  on  account  of  said 
freight  the  sum  of  %2,954-14,  leaving  due  and  unpaid  to  the  libelants 
the  sum  of  $902.47,  which  sum,  although  demanded,  the  respondents 
refuse  to  pay;  that  all  and  singular  the  premises  are  true  and  within  the 
jurisdiction  of  this  honorable  court  :  wherefore  they  pray  that  process 
in  due  form  of  law  may  issue  against  the  respondents,  and  they  be 
cited  to  appear  and  answer  on  oath  all  and  singular  the  matters 
aforesaid,  and  that  they  be  ordered  to  pay  the  libelants'  claim  here- 
in, with  interest  and  costs.  A  and  B, 

(  Verification.)  Libelants'  Proctors. 

This  charter-party,  made  and  concluded  upon  in  the  city  of  New 
York,  the  twentieth  day  of  February,  i89^,  between  A  B,  master 
of  the  schooner  F,  of  New  York,  of  the  burden  of  one  thousand  and 
ninety-seven  tons,  or  thereabouts,  register  measurement,  now  lying 
in  the  harbor  of  Portsmouth,  of  the  first  part,  and  F  <&  Co.  of  the 
second  part,  witnesseth,  that  the  said  party  of  the  first  part  agrees 
in  the  freighting  and  chartering  of  the  whole  of  said  vessel  (with 
the  exception  of  the  cabin  and  necessary  room  for  the  crew^  and 
storage  of  provisions,  sails,  and  cables)  unto  said  party  of  the  second 
part  for  a  voyage  from  Brunswick,  Ga.,  to  New  York  or  Phi ladel- 
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phia.  Pa.,  shipper's  option,  on  the  terms  following:  The  said 
vessel  shall  be  tight,  stanch,  strong,  and  every  way  fitted  for  such  a 
voyage,  and  receive  on  board  during  the  aforesaid  voyage  the 
merchandise  hereinafter  mentioned.  The  said  party  of  the  second 
part  doth  engage  to  provide  and  furnish  to  the  said  vessel  a  full  and 
complete  cargo  of  yellow  pine  ties,  hewed  square  on  four  sides  and 
sawed  square  at  ends,  of  following  dimensions,  7  x  P,  eight  and  one 
half  i&et  long,  and  to  pay  said  party  of  the  first  part  or  agent,  for 
the  use  of  said  vessel  during  the  voyage  diior&6a.\d,  fourteen  and  one 
half  cents  for  each  7x9,  eight-and-one-half  iooX.  tie  delivered  from 
under  and  upon  deck,  and  if  any  other  size  shipped,  freight  on  same 
to  be  full  pro  rata  rate.  Charterers  also  have  option  of  shipping 
sawed  ties  at  fro  rata  rate.  Charterers  also  have  option  of  ship- 
ping yellow  pine  lumber  or  boards  at  %^.15  per  thousand  feet, 
but  not  to  exceed  one  half  of  cargo.  Freight  payable  upon 
proper  delivery  of  the  cargo  without  discount  or  commission  at 
New  Tork. 

It  is  agreed  that  the  lay  days  for  loading  and  discharging  shall  be 
as  follows  (if  not  sooner  dispatched),  commencing  from  the  time 
the  vessel  is  ready  to  receive  or  discharge  cargo  :  50,000  feet  per  day 
for  loading  ties,  and  30,000  per  day  for  loading  lumber,  and 
free  wharfage  to  vessel.  And  that  for  each  and  every  day's  deten- 
tion by  default  of  said  party  of  the  second  part,  or  agent,  one  hundred 
dollars  per  day,  day  by  day,  shall  be  paid  by  said  party  of  the 
second  part,  or  agent,  to  the  said  party  of  the  first  part,  or  agent. 
The  cargo  or  cargoes  to  be  received  and  delivered  alongside,  within 
reach  of  the  vessel's  tackles.  It  is  understood  vessel  is  now  in 
Portsmouth,  N.  H.,  and  expects  to  sail  about  March  1,  to  enter 
upon  this  charter,  and  going  to  Brunswick  direct.  Vessel's  draught, 
ten  feet.  The  dangers  of  the  seas  and  navigation  of  every  nature  and 
kind  always  mutually  excepted.  A  commission  of  Jive  per  cent, 
upon  the  amount  of  this  charter,  primage  and  demurrage,  payable 
by  the  vessel  due  to  on  signing  thereof.  To  the  true  and  faithful 
performance  of  all  and  every  of  the  foregoing  agreement  we  the 
said  parties  do  hereby  bind  ourselves,  our  heirs,  executors,  ad- 
ministrators, and  assigns,  and  also  the  said  vessels,  freight, 
tackle,  and  appurtenances,  and  the  merchandise  to  be  laden  on 
board,  each  to  the  other,  in  the  penal  sum  of  estimated  amount 
of  this  charter. 

In  witness  whereof  we  hereunto  set  our  hands  the  day  and  year 
first  above  written.  A  B. 


Signed  in  presence  of 


F  d-  Co. 


14.  Libel  for  Personal  Injury. 

Form  No.  552. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 

States  for  the District  of . 

The  libel  and  complaint  of  C  D  on  the  city  of  JVeiv  Tork,  against 
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the  steamer  J/,  her  engines,  etc.,  in  a  cause  of  personal  injury, 
alleges  as  follows: 

First,  That  the  libelant  is  a  longshoreman,  engaged  in  loading 
and  unloading  vessels,  and  the  said  steamer  is  now  within  the  juris- 
diction of  this  honorable  court. 

Second,  That  on  the  twenty-second  day  of  September,  iS88,  the 
libelant  was  engaged  on  board  the  said  steamer  driving  the  winch 
on  board  of  and  belonging  to  said  steamer  while  she  was  taking  on 
board  a  cargo  of  crude  oil  in  barrels  at  the  French  Dock  at  Bayonne, 
Nev)  Jersey. 

Third,  That  the  libelant  was  duly  employed  to  attend  to  said 
winch  ;  that  the  winch  was  improperly  constructed ;  that  when  he 
started  the  same  his  hand  slipped  and  was  drawn  into  the  cogs 
of  the  wheel  of  said  winch,  by  which  accident  he  lost  his  thumb 
and  two  fingers  of  his  right  hand  ;  that  said  winch  had  no  guard 
to  protect  the  same  and  to  prevent  injury  to  those  operating  the 
same ;  that  said  accident  was  caused  by  the  negligence  of  said  ship 
and  her  owners  in  failing  to  provide  a  proper  and  safe  winch  to  be 
operated  by  the  libelant. 

Fourth,  That  by  reason  of  the  said  accident  the  libelant  has 
sufTered  great  pain  and  will  lose  much  time,  and  will  be  maimed  for 
life;  and  he  claims  to  recover  for  such  damage  and  injury  the  sum 
oi  jive  thousand  dollars. 

Fifth,  That  said  accident  was  not  caused  by  any  fault  or  negli- 
gence on  the  part  of  the  libelant,  but  was  caused  solely  by  the 
fault  and  negligence  of  the  ow^ners  of  said  steamer  and  of  those  on 
board  of  and  in  charge  of  her  in  not  furnishing  a  proper  winch 
properly  guarded  and  constructed  as  to  be  safe  ;  that  the  libelant 
is  a  poor  man,  and  because  of  his  poverty  is  unable  to  pay  the  costs 
of  the  suit  or  to  give  security  for  the  same  ;  and  he  further  avers  that 
he  believes  he  is  entitled  to  the  redress  he  seeks  by  this  suit ;  that 
all  and  singular  the  premises  are  true  and  within  the  jurisdiction  of 
this  honorable  court :  wherefore  he  prays  [for  an  order  that  he  be 
allowed  to  sue  in  forma  pauperis.,  and]l  that  process  in  due  form 
of  law  may  issue  against  the  said  ship,  and  that  all  persons  in- 
terested therein  may  be  compelled  to  appear  and  answer  on 
oath  all  and  singular  the  matters  aforesaid,  and  that  the  said 
steamer  may  be  condemned  and  sold  to  pay  the  libelant's  claim 
with  costs.  A  and  B, 

(  Verification.)  Libelant's  Proctors. 

Indorsed:  On  the  above  libel  and  prayer  thereof,  it  is  ordered 
that  the  libelant  be  allow^ed  to  sue  in  forma  pauperis,  and  that  pro- 
cess issue  as  prayed  for,  A  B. 

September  25,  i888. 

1.   If  the  libelant  is  a  citizen,  that  part  for  permission   to  sue  in  forma  pau- 

of    the    prayer    in    brackets    may   be  peris  should  be  inserted  as  above,  and 

omitted,  and  process  will   issue  as  of  the  order  of  the  court  obtained.     See 

course  without  the  formal  order  of  the  Act   of   July  20,  1892,  27  U.   S.   Stat, 

court;  if  he  is  not  a  citizen,  a  prayer  252,  c.  209. 
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15.  Exceptions  to  a  Libel. 

Form  No.  5  53. 

United  States  District  Court,  District  of . 

A  B  ) 

against  > 

The  bark  C,  her  tackle,  etc.  ) 

D  E^  owner  and  claimant  of  the  above  named  bark  C,  hereby 
excepts  to  the  libel  of  A  B  against  the  said  bark,  for  the  following 
reasons  : 

First,  It  does  not  allege  the  speed  of  the  libelant's  vessel  F  prior 
to  the  collision. 

Second,  It  does  not  allege  the  condition  of  the  weather  at  the 
time  of  the  collision,  whether  the  wind  was  blowing  violently  or 
not,  nor  does  it  give  the  alleged  force  of  the  tide. 

Third,  It  is  verified  by  one  Z,  but  it  nowhere  states  who  L  is, 
or  what  connection  he  has  with  the  matter,  or  whence  he  derives 
his  information. 

Fourth,  The  second  article  thereof  is  scandalous  and  imperti- 
nent, jl/and  J/, 

March  -/,  i8P5.  Proctors  for  Claimant. 


II.  CLAIMS. 


1 .  Claim  of  Owner. 

Form  No.  554. 
District  Court  of  the  United  States  for  the 


District  of 


A  B 

against 
The  steamer  C,  her  engines,  etc. 

And  now  before  this  honorable  court  appears  Z",  one  of  the  owners 
of  the  steamer  C,  her  engines,  etc.,  intervening  for  the  interest  of 
himself  and  A'' and  2^,  the  remaining  owners  of  the  steamer  C,  in  the 
said  steamer,  and  makes  claim  to  the  said  steamer  C,  her  engines, 
etc.,  as  the  same  are  attached  by  the  marshal,  under  process  of  this 
court,  at  the  instance  of  A  B  [or  if  there  has  been  no  attachment, 
say  :  as  the  same  are  libeled  in  this  court  by  A  B) ;  and  the  said  Z 
avers  that  at  the  time  of  the  attachment  (or  libel)  herein,  the  said 
X,  2^,  and  Z  were  in  possession  of  the  said  steamer  C,  her  engines, 
etc.,  at  the  time  of  the  attachment  thereof,  and  that  they  are  true 
and  bona  Jide  owners  of  the  said  steamer  C,  her  engines,  etc.,  and 
that  no  other  person  is  the  owner  thereof :  wherefore  they  pray  to 
defend  accordingly.  Z. 

Sworn  to  and  subscribed  this  ) 


day  of 


-,  A.D.  i85— ,  before  me. 


L  and  J/,  Proctors  for  Claimant. 
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2.  Claim  of  Agent. 

Form  No.  555. 
District  Court  of  the  United  States  for  the  District  of 


A  B  ) 

against  >    Claim  of  agent. 

The  steamer  C,  her  engines,  etc.  ) 

And  now  before  this  honorable  court  appear  Jf,  /",  and  Z,  owners 
of  the  steamer  C,  her  engines,  etc.,  by  Af,  master  (or  agent)  of 
the  said  steamer,  and  claim  the  above  named  steamer  C,  and  pray  to 
defend  this  suit  accordingly.  L  and  M, 

Proctors  for  Claimant. 

A/,  being  duly  sworn,  says  that  X,  T,  and  Z  are  the  true  and 
bonajide  owners  of  the  steamer  C,  her  engines,  etc.,  against  which 
this  suit  has  been  commenced  by  A  B,  libelant,  and  that  no  other 
persons  are  the  owners  thereof  {where  agent  signs  claim)  ;  that  for 
the  purposes  of  this  suit  deponent  is  agent  of  the  owners,  and  is 
duly  authorized  by  the  said  owners  to  put  in  this  claim  {where 
master  signs  claim)  ;  that  at  the  time  of  the  commencement  of  this 
suit  the  said  steamer  C,  her  engines,  etc.,  was  in  his  possession, 
and  that  he  is  the  lawful  bailee  thereof  for  the  owners. 
Sworn  to  before  me,  this 

day  of 18 — . 


3.  Specification  of  Lien  —  Claim. 

Form  No.  556. 

(LawsNew  York  1862,  c.  482;  1863,0.422;  1879,0.334;  1885,0.273;  1886,  c.  88.) 

City  and  County  of  New  Tork,  ss. 

A,  of  the  city  of  JVew  Tork,  being  duly  sworn,  says  that  the  mas- 
ter (or  owner,  charterer,  builder,  or  consignee,  or  their  agent)  of  the 
schooner  B,  a  vessel  belonging  to  the  port  of  JVew  Tork,  is  justly  in- 
debted to  him  in  the  sum  of dollars  ^  on  account  of  work  done. 

or  materials  or  other  articles  furnished,  in  this  state  for  or  toward 
the  building,  repairing,  fitting,  furnishing,  or  equipping  such  ship 
or  vessel  {or  for  provisions  and  stores yurnished  within  this  state 
which  were  Jit  and  proper  for  the  use  of  such  vessel,  at  the  time 
when  the  same  were  furnished)  (or  on  account  of  the  wharfage  and 
expenses  of  keeping  such  vessel  in  port,  including  the  expense  incurred 
in  employing  persons  to  watch  her)  (or  on  account  of  loading  or 
unloading)  (or  for  advances  made  for  the  purpose  of  procuring  nec- 
essaries for  such  ship  or  vessel)  {or  for  the  insurance  thereof )  (or  2 
on  account  of  the  towing  or  piloting  of  such  vessel)  (or  on  account  of 
the  insurance  or  premiums  of  insurance  of  or  on  such  vessel  or  her 

1.  Fifty  dollars  or  upward  if  a  sea-         2.  When  the  debt  amounts  to  twenty- 
going  or   ocean-bound  vessel ;   fifteen     five  dollars  or  upward, 
dollars  or  upward  as  to  any  other  vessel. 
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freight).     And  that  by  reason  thereof  he  claims  a  lien  on  such  ves- 
sel, her  tackle,  apparel,  and  furniture.  A. 
Sworn  to  before  me,  this              ) 

day  of ,  \Z95.  \ 

(Annex  dill  of  particulars  of  claim.,  or  the  contract.) 

4.  Limitation  of  Liability— Claim. 

Form  No.  557. 

United  States  District  Court,  District  of . 

In  the  matter  of  the  libel  and  petition  ^ 

of  the  C  Steamship  Company  for  a  > 

limitation  of  liability,  etc.  ) 
District  of ,  ss. 

D  E,  being  duly  sworn,  says  that  he  is  a  merchant,  doing  busi- 
ness at street,  in  the  city  of ;  that  on  the day 

of he  shipped  on  board  the  steamship  C,   belonging  to  said 

C  Steamship  Company.,  four  thousand  barrels  of  flour  in  good  order 
and  condition,  and  of  the  value  of  ten  thousand  dollars ;  that  by  the 
negligence  and  carelessness  of  the  C  Steamship  Company.,  and  the 
negligence  and  carelessness  of  its  officers,  agents,  and  servants,  and 
by  and  with  the  privity  and  knowledge  of  said  steamship  company, 
the  said  flour  was  saturated  with  sea  water,  and  became  and  is  a  total 
loss  to  this  claimant ;  that  this  claimant  is  therefore  entitled  to  have 
and  receive  in  this  proceeding  the  sum  of  ten  thousand  dollars,  to- 
gether with  the  interest  from  February  10,  i894,  and  with  costs. 
Sworn  to  before  me,  this ) 

day  of ,  1^96.  \ 


{^In  proper  cases  annex  bill  of  particulars  of  claim.) 

III.  ANSWER. 

1.  In  GeneraL 

Form  No.  558. 

To  the  Honorable  A  B,  Judge  of  the  United  States  District  Court 
for  the District  of . 

The  answer  of  M,  owner  and  claimant  of  the  steamer  F,  to  the 
libel  and  complaint  of  D  against  the  said  steamer,  her  engines, 
tackle,  apparel,  and  furniture,  alleges  as  follows  : 

First,  He  admits  the  first  article  of  the  libel,  and  denies  the 
second,  third,  and  fourth  articles  thereof. 

Second,  He  alleges  that  the  facts  regarding  the  ccllicion  set  forth 
in  the  libel  herein  are  in  many  respects  erroneously  and  wrongfully 
alleged,  and  that  the  following  is  a  true  account  of  the  same,  and 
claimant  alleges  and  avers  that  the  collision  happened  in  the  follow- 
ing manner  : 

On  the  evening  of  the  frst  day  of  fune,  i8P5,  the  steamer  jP,  on 
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one  of  her  regular  trips  between  Charleston  and  New  York.,  was  in 
the  vicinity  of  New  York.,  to  which  port  she  was  bound,  steering 
dije  north  and  proceeding  at  the  rate  of  about  ten  knots  an  hour. 
The  night  was  dark  but  clear,  and  the  steamer  had  all  the  regula- 
tion lights  properly  set  and  burning  brightly,  a  competent  man  at 
the  helm  and  a  lookout  on  the  forecastle,  and  her  master,  a  mariner 
of  great  experience,  was  on  the  bridge  and  in  charge  of  her 
navigation. 

The  first  that  was  seen  of  the  schooner  E  was  a  red  light,  bearing 
about  a  point  on  the  starboard  bow  of  the  steamer,  and  about  a  mile 
distant.  The  master  of  the  steamer,  recognizing  the  fact  that  the 
light  was  the  light  of  a  sailing  vessel,  which  he  was  bound  to  avoid, 
altered  his  course  some  two  and  a  half  or  three  points  to  starboard, 
in  order  to  pass  under  the  sailing  vessel's  stern.  This  change  of 
the  steamer's  course  brought  the  red  light  a  point  or  so  on  the 
steamer's  port  bow,  and  the  vessels  would  have  therefore  passed 
each  other  in  safety  had  the  schooner  held  her  course.  But  when 
the  vessels  were  close  together,  the  sailing  vessel  altered  her  course, 
so  that  her  red  light  shut  in  and  her  green  light  came  into  view. 
The  engines  of  the  steamer  were  at  once  reversed,  but  it  was  too 
late  to  avoid  collision,  and  the  vessels  came  together  with  such  force 
that  the  schooner's  hull  was  torn  open  and  she  sank  shortly 
afterward. 

The  said  collision  w^as  in  no  way  caused  by  the  fault  or  negligence 
of  those  on  board  of  and  in  charge  of  the  steamer  7^,  but  was  caused 
by  the  negligence  and  carelessness  of  the  men  on  board  of  the 
schooner  ^,  in  that  they  kept  no  proper  lookout  and  failed  to  ob- 
serve the  steamer,  in  that  they  did  not  hold  their  course  as  they 
were  bound  by  law  to  do,  and  in  other  respects  which  will  be  shown 
on  the  trial  of  the  action. 

All  and  singular  the  premises  are  true:  wherefore  claimant  prays 
that  the  libel  herein  may  be  dismissed  with  costs.        L  and  J/, 

(  Verification.^  Claimant's  Proctors. 

Form  No.  559. 

(Precedent  in  Newton  v.  Stebbins,  10  How.  (U.  S.)  589.) 
January  Term,  \%Ji.6. 

To  the  Honorable  Samuel  R.  Belts,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  Southern  District  of 
New  York. 
And    now    Isaac   Newton,    intervening  for   his    interest    in    the 
steamboat  New  jfcrsey,  appears  before  this  honorable  court,  and  for 
answer  to  the  libel  and  complaint  of  jfohn  H.  Stebbins  against  the 
said  steamboat  New  Jersey,  her  engine,  boilers,  tackle,  apparel,  and 
furniture,  and  against  all  persons  lawfully  intervening  for  their  in- 
terest therein,  alleges  and  articulately  propounds  as  follows  : 

First,  That  this  respondent  was  the  owner  of  said  steamboat,  her 
boiler,  engine,  etc.,  in  October  last,  at  the  time  of  the  alleged  colli- 
sion of  said  sloop  Hamlet,  in  the  libel  mentioned,  and  the  New 
Jersey,  and  before  that  time,  and  afterward  until  the  sale  of  said 
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steamboat  to  William  B.  Dodge  and  John  S.  Moore,  on  or  about 
the  nineteenth  day  of  November  last;  and  that  since  such  sale  by 
this  respondent  to  said  Dodge  and  Moore,  this  respondent  has  been 
and  still  is  bound  to  indemnify  and  save  the  said  Dodge  and  Moore 
harmless  against  any  claim  or  demand  which  the  said  libelant,  or 
any  other  person,  may  have  against  said  steamboat,  her  boiler,  en- 
gine, etc.,  by  reason  of  any  such  collision,  and  has  been  ever  since 
such  sale,  and  still  is,  interested  in  said  steamboat,  her  engine, 
tackle,  apparel,  and  furniture,  as  mortgagee  for  the  purchase  money. 

Second,  This  respondent  also  admits  that  the  libelant  was  the 
master  of  the  said  sloop  Hamlet,  but  he  says,  on  information  and 
belief,  that  said  libelant  was  not  in  command  on  board  said  sloop 
at  the  time  of  the  collision  in  question,  nor  at  any  time  during  her 
said  trip  or  voyage.  This  respondent  also  admits  that  said  sloop 
was  at  Bristol,  on  the  Hudson,  as  alleged  in  the  first  article  of  said 
libel,  and  destined  on  a  trip  or  voyage  thence  to  New  York,  with  a 
cargo  of  some  sort  on  board,  but  he  is  not  informed,  save  from  the 
libel,  and  therefore  will  leave  the  said  libelant  to  prove,  of  what 
her  cargo  consisted;  and  this  respondent  denies,  on  information  and 
belief,  that  said  sloop  was,  as  alleged  in  said  libel,  tight,  stanch, 
and  well  built;  and  he  also  denies,  on  information  and  belief,  that 
said  sloop  w^as  completely  rigged  and  sufficiently  provided;  and  es- 
pecially does  he  deny  that  she  had  on  board,  and  in  her  service,  a 
full  and  complete  crew  for  the  navigation  of  said  sloop  on  her  des- 
tined voyage;  and  he  avers,  as  he  is  informed  and  believes,  that  she 
was  not  sufficiently  manned,  that  the  master  was  not  on  board  of 
her,  and  no  competent  person  in  charge  of  said  sloop  on  said  voyage. 

Third,  This  respondent  further  says  that,  as  he  is  informed  and 
believes,  on  the  afternoon  previous  to  the  collision  in  question,  the 
Neiv  Jersey  started  from  New  York  at  or  about  five  o'clock,  with  a 
towboat  of  about  two  hundred  tons  burden,  bound  for  Hudson,  and 
at  the  time  of  said  collision,  ^vhich  arose  from  running  the  sloop  into 
the  said  steamboat,  as  hereinafter  mentioned,  the  said  steamboat  was 
within  about  half  a  mile  from  a  point  on  the  Hudson  known  as 
Blue  Point,  a  distance  of  about  eighty  miles  from  New  York;  that 
the  time  of  the  collision  in  question  was  about  two  o'clock  in  the 
morning;  that  at  the  time  of  collision,  and  a  short  time  previous  to 
the  collision,  and  for  three  or  four  miles  before  the  sloop  struck  the 
steamboat,  the  steamboat  \vas  on  the  west  side  of  the  river,  and 
westward  of  the  course  of  the  sloop,  with  her  towboat  on  her  west 
side;  that  said  steamboat  had  had  a  fair  tide  until  a  little  before  the 
collision  happened,  but  at  the  time  of  the  collision  it  was  slack 
water;  that  a  short  time  previous  to  the  collision,  and  that  at  the 
time  thereof,  the  wind  was  from  the  westward  and  blowing  a  stiff 
breeze;  that  the  steamer,  a  short  time  previous  to  the  collision,  was 
slowed,  and  was  stopped  about  the  time  of  the  collision  ;  that  the 
steamboat  did  not  cross  the  bow  of  the  sloop,  nor  the  course  the 
sloop  was  running  at  the  time  the  sloop  came  in  sight,  and  that  the 
collision  arose  from  the  short  luffing  of  the  sloop,  through  the  fault 
and  wilfulness,  carelessness,  mismanagement,  or  misdirection  of  the 
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person  or  persons  in  charge  of  the  sloop,  which  the  persons  in 
charge  of  the  steamboat  could  not  have  foreseen  nor  guarded  against, 
whereby  the  said  sloop  was  run  into  the  said  steamboat  by  the 
person  in  charge  of  said  sloop,  and  with  so  much  force  and  violence 
as  to  drive  the  bowsprit  of  the  sloop  into  the  steamboat,  and  do  a 
great  damage  to  said  steamboat ;  or  that  the  said  collision  arose  other- 
wise from  the  fault,  mismanagement,  misdirection,  or  incompetency 
of  the  person  or  persons  in  charge  of  the  said  sloop,  and  that  the 
said  collision  happened  without  any  fault,  misdirection,  or  misman- 
agement of  the  persons  in  charge  of  said  steamboat.  And  this 
respondent  further  answering  says  that  he  is  not  informed  of  the  rate 
at  which  the  said  sloop  was  proceeding  before  and  after  their  arrival 
off  Blue  Pointy  but  he  has  reason  to  believe,  and  does  believe,  that 
the  said  sloop  was  proceeding  much  more  rapidly  through  the  water, 
both  before  and  after  their  arrival  off  Blue  Point,  than  as  aforesaid 
is  stated  in  said  libel;  and  he  denies,  on  information  and  belief,  that 
the  wind  failed  as  said  sloop  arrived  at  the  Point.  And  this  respond- 
ent denies,  on  information  and  belief,  that  the  said  steamboat,  with 
her  towboat,  at  the  time  she  came  in  sight  of  the  sloop,  or  at  any 
time  on  her  said  trip  or  voyage  from  Neiv  York,  either  did  or  could 
have  proceeded  at  the  rate  of  near  twelve  or  fifteen  miles  f)er  hour, 
but  she  w^as  moving  at  a  much  slow^er  rate,  and  very  slow ;  and  he 
likewise  denies,  as  he  is  informed  and  believes,  that  said  steamboat 
was  at  any  time  after  her  coming  in  sight  of  said  sloop  nearer  to  the 
east  shore  of  said  river  than  said  sloop;  but  whether  or  not  the  person 
or  any  persons  having  charge  of  said  sloop  directed  the  man  at  the 
helm  thereof  to  head  the  sloop  more  to  the  west  shore  of  said  river, 
and  whether  the  same  was  done  in  manner  and  form  as  alleged  in 
said  libel,  this  respondent  is  ignorant,  and  would  leave  said  libelant 
to  prove  the  same  ;  but  he  is  informed  and  believes  that  as  said  steam- 
boat, going  up  the  river,  was  passing  said  sloop  to  the  west  of  said 
sloop,  and  said  sloop,  going  down  the  river,  was  passing  to  the  east 
of  said  steamboat,  the  course  of  said  sloop  was  suddenly  altered 
through  the  manifest  fault  and  carelessness,  mismanagement,  or  mis- 
direction of  the  persons  in  charge  of  said  sloop,  and  so  directed  to  the 
westward  as  to  run  her  into  said  steamboat;  and  this  respondent 
further  says,  as  he  is  informed  and  believes,  that  as  the  said  steam- 
boat was  passing  said  sloop  to  the  westward,  with  her  towboat  in 
tow  on  her  west  side  as  aforesaid,  the  said  sloop  being  headed  toward 
the  eastward,  before  the  sudden  change  of  direction  of  said  sloop  as 
aforesaid,  he  is  informed  and  believes  that  said  steamboat  was 
directed  farther,  and  as  far  as  possible,  to  the  westward  to  keep  clear 
of  said  sloop,  and  that  she  was  not  directed  westward  so  as  to  cross 
the  bow  of  said  sloop;  and  that  the  said  steamboat  was  not  negligently 
or  carelessly,  or  otherwise,  headed  across  the  bows  of  said  vessel,  nor 
was  it  attempted  to  pass  said  steamboat  to  the  westward  across  the 
bow  of  the  sloop,  or  the  course  of  the  sloop;  and  this  respondent 
denies,  on  information  and  belief,  that  it  was  in  consequence  of  any 
"^g^ig6"t  conduct  or  fault  of  those  in  charge  of  said  steamboat  that 
said  steamboat  struck  the  end  of  said  sloop's  bowsprit,  and  says,  as 
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he  is  informed  and  believes,  that  the  allegation  is  more  correct,  as  it 
is  in  accordance  with  the  fact,  to  say  that  the  end  of  the  bowsprit 
of  the  sloop  struck  the  steamboat,  than  that  the  steamboat  struck  the 
endof  the  bowsprit  of  the  sloop,  which  is  not  true,  as  this  respondent 
is  informed  and  believes.  And  this  respondent  admits  that  said 
sloop  sunk  at  or  soon  after  the  collision,  but  he  says,  as  he  is  informed 
and  believes,  it  was  through  the  weakness  and  insufficiency  of  the 
said  sloop,  and  through  the  carelessness  and  mismanagement  and 
insufficiency  of  those  who  had  charge  of  her. 

Fourth,  This  respondent  further  says  that,  as  he  is  informed  and 
believes,  it  is  not  true,  as  alleged  in  the  third  article  of  said  libel, 
that  it  was  impossible  for  said  sloop  Haitilct  to  get  out  of  the  way 
of  the  said  steamboat,  for  the  reasons  supposed  in  that  article,  nor 
for  any  reason  whatever ;  but,  on  the  contrary  thereof,  this  respond- 
ent is  informed  and  believes  that  said  steamboat  was  pursuing  her 
course  on  the  westerly  side  of  the  river  as  aforesaid,  and  that  said 
collision  was  occasioned  entirely  by  the  fault,  misdirection,  mis- 
management, or  incompetency  of  the  persons  having  charge  of  the 
sloop,  in  suddenly  altering  and  varying  her  course  as  aforesaid,  and 
in  not  keeping  on  her  course  as  the  said  sloop  ought  and  might  have 
done,  and  for  which  she  had  sufficient  headway;  or  otherwise 
through  the  fault,  misconduct,  mismanagement,  or  incompetency  of 
the  person  having  charge  of  said  sloop.  And  he  further  says  that  if 
the  person  or  persons  in  charge  of  said  sloop  had  used  proper  pre- 
caution or  reasonable  skill  or  care,  as  in  duty  bound  to  do,  to  avoid 
said  collision,  said  collision  might  and  would  not  have  happened. 
And  this  respondent  further  says,  as  he  is  informed  and  believes, 
that  every  precaution  was  taken  and  effort  made,  and  all  reasonable 
care,  skill,  and  diligence  used,  by  the  persons  having  charge  of  said 
steamboat,  to  avoid  such  collision. 

Fifth,  This  respondent,  on  information  and  belief,  denies  that  said 
sloop  at  the  time  of  said  collision  was  tight,  stanch,  or  strong,  but, 
on  the  contrary  thereof,  was  old,  weak,  and  insufficient ;  and  this 
respondent  says  that  he  is  not  informed,  except  from  the  libel, 
whether  the  said  libelant  was,  at  the  time  of  said  collision,  or  since 
has  been,  the  owner  of  the  said  sloop,  her  tackle,  apparel,  and 
furniture,  and  therefore  does  not  admit  the  same,  but  leaves  him  to 
prove  the  same  as  he  may  be  advised. 

Sixth,  Whether  the  said  libelant  has  sustained  damages  to  the 
amount  of  three  thousand  and  jive  hundred  dollars,  or  to  any 
amount,  by  the  collision  aforesaid,  and  the  sinking  of  said  sloop 
with  her  cargo,  this  respondent  is  not  informed,  save  by  said  libel, 
and  does  not  admit  the  same,  and  leaves  him  to  prove  the  same  as 
he  may  be  advised ;  but  this  respondent  insists  that  neither  said 
steamboat  Neiv  jfersey  nor  this  respondent  is  liable  for  any  part  of 
such  damage,  if  any  there  be. 

Seventh,  That  the  said  collision,  as  this  respondent  is  informed 
and  believes,  occurred  within  the  body  of  the  county  of  Ulster  or 
of  Dutchess,  in  the  state  of  N'eiv  Tork,  and  not  within  the  admiralty 
and  maritime  jurisdiction  of  this  maritime  court,  and  that  therefore 
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this  honorable  court  has  not  jurisdiction,  and  ought  not  to  proceed 
to  enforce  the  claim  alleged  in  the  libel  aforesaid  against  said  steam- 
boat, or  against  this  respondent  intervening  for  his  interest  therein  ; 
and  this  respondent  claims  the  same  benefit  of  this  exception  as  if 
he  had  demurred  to  said  libel,  or  pleaded  specially  to  the  jurisdic- 
tion of  this  court. 

Eighth,  That  all  and  singular  the  premises  are  true ;  in  verifica- 
tion whereof,  if  denied,  the  said  respondent  craves  leave  to  refer  to 
the  depositions  and  other  proofs  to  be  by  him  exhibited  in  this 
cause:  wherefore  this  respondent  prays  that  this  honorable  court 
would  be  pleased  to  pronounce  against  the  libel  aforesaid,  and  to 
condemn  the  libelant  in  costs,  and  otherwise  right  and  justice  to 
administer  in  the  premises.  J.  Newton. 

Form  No.  560. 

(Precedent  in  St.  John  v.  Paine,  10  How.  (U.  S.)  563.) 

To  the  Honorable  Samuel  R.  Beits.,  Judge  of  the  District  Court 
of  the  United  States  for  the   Southern  District  of  JVew  York. 

And  now  Edivard  B.  St.  John.,  of  the  city  of  Neiv  Tork.,  in  the 
district  aforesaid,  intervening  for  his  interest  in  the  steamboat  Nep- 
tune^ appears  before  the  honorable  court,  and  for  answer  to  the  libel 
and  complaint  of  Zcbulon  A.  Paine,  of  Eastport^  in  the  state  of 
Maine.,  Sarah  Norivood.,  of  same  place,  and  yohn  Bucknam,  Andreiv 
Bradford,  Joseph  Su??iner,  James  Mc  Collar.,  Ambrose  Tucker., 
James  Woorster,  Henry  Cuff.,  Augustus  Norton.,  against  the  steam- 
boat Neptune.,  and  all  parties  intervening  for  their  interest  in  the 
same,  propounds  as  follo^vs  : 

First,  That  the  respondent  at  the  time  in  the  said  libel  set  forth, 
to  wit,  on  the  fourteenth  day  of  July  aforesaid,  and  before  and 
afterwards,  was  the  lawful  owner  of  the  said  steamboat  Neptune.,  a 
vessel  of  seven  hundred  and  twenty  tons  or  thereabouts,  now  in  the 
service  of  the  United  States,  and  having  sailed  for  Texas  or  Mexico. 

Second,  And  the  respondent,  as  to  the  allegations  of  the  said  libel- 
ants, and  each  of  them,  in  the  first,  fifth,  sixth,  seventh,  eighth, 
ninth,  and  tenth  articles  of  the  said  libel  contained,  says  that  he  is 
ignorant  of  and  not  informed  concerning  the  same  save  by  the  said 
libel,  and  cannot  therefore  admit  or  deny  the  same  to  be  true,  but 
leaves  the  same  to  be  proved  according  to  the  custom  and  practice 
of  this  court ;  and  the  said  respondent  further  alleges  and  propounds 
that  the  matters  in  the  second,  third,  and  fourth  articles  of  the  said 
libel  are  in  great  part  falsely  alleged,  and  that  the  truth  is,  as  this 
respondent  is  informed  and  believes,  as  is  hereinafter  particularly 
propounded. 

Third,  That  the  said  steamboat  Neptune,  being  in  good  order  and 
well  and  sufficiently  equipped  and  manned,  sailed  from  the  port  of 
New  Tork,  in  the  state  of  New  Tork,  at  five  o'clock  in  the  after- 
noon of  the  fourteenth  day  of  July,  184^,  bound  for  Newport  and 
Providence  in  the  state  of  Rhode  Island,  and  in  prosecution  of  her 
voyage  proceeded  on  her  passage,  at  her  regular  rate,  until  about 
one  mile  from   Stratford  light-boat,  when,  at  or  about  eight  or  ten 
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o'clock  in  the  evening,  a  vessel  was  seen  about  of  half  a  quarter  a 
mile  ahead,  which  vessel  the  respondent  understood  to  have  been  the 
schooner  lole,  as  is  alleged  in  said  libel. 

Fourth,  That  immediately  on  seeing  the  said  schooner  lole^  the 
course  of  the  said  steamboat  Neptune  was  changed  to  windward  of 
the  said  schooner,  for  the  purpose  of  giving  said  schooner  the  course 
she  was  then  running.  That  when  the  said  steamboat  was  about 
ten  or  twelve  lengths  from  the  said  schooner,  it  was  observed  that 
the  latter  had  changed  her  course,  and  was  luffing  up  so  as  to  cross 
the  bows  of  the  said  steamboat ;  that  when  first  seen,  said  schooner  was 
running  west  by  south,  from  which  she  changed  suddenly  to  about 
northwest ;  that,  on  seeing  the  said  schooner  had  changed  her  course, 
the  bell  of  the  steamboat  was  immediately  rung  to  stop  her,  and  all 
efforts  made  to  avoid  the  collision,  but  the  said  schooner  came 
directly  across  the  bows  of  the  said  steamboat,  and,  the  latter  having 
some  headway,  a  collision  could  not  be  avoided ;  that  the  said 
schooner  was  struck  about  midships,  and  her  crew  at  once  jumped 
from  the  rigging  on  board  the  said  steamboat ;  that  the  first  report 
was  that  no  one  was  left  on  board  the  schooner  ;  the  next  was  that 
a  female  and  child  were  left  on  board,  upon  hearing  v^^hich  a  small 
boat  was  immediately  lowered  from  the  Neptune  and  sufficiently 
manned,  and  every  other  possible  effort  was  made  for  the  purpose 
of  saving  the  persons  on  board  of  the  said  schooner,  but  that,  be- 
fore or  about  the  time  the  boat  could  be  lowered,  the  said  schooner 
disappeared,  but  whether  any  person  or  persons  were  in  her  at  the 
time  she  sunk  this  respondent  is  not  informed,  save  by  the  said 
libel,  and  cannot  state  ;  that  the  captain  of  the  said  steamboat,  and 
the  men  with  him  who  manned  the  said  small  boat,  continued  to 
row  about  the  place  of  the  disappearance  of  the  said  schooner  for 
more  than  half  an  hour,  but  finding  no  person  or  persons  needing 
their  aid,  they  returned  to  the  Neptune;  that  at  the  urgent  request 
of  the  said  passengers  on  board  the  said  steamboat,  who  feared 
she  might  have  become  leaky  by  the  collision,  the  said  boat  returned 
to  Neiv  Tork^  and  on  being  examined  was  found  to  be  in  safe 
condition,  only  injured  a  little  at  the  bows,  and  fully  able  to  have 
continued  her  voyage  in  safety. 

Fifth,  That  Thomas  J.  Davis  w^as,  at  the  time  of  the  occurrence 
aforesaid,  master  and  captain  of  said  steamboat,  and  had  been  on 
board  of  her  for  a  year  or  more  preceding ;  and  that  Nathan  Child, 
former  captain  of  said  boat,  a  pilot  accustomed  to  conduct  and 
manage  steamboats  in  the  harbor  of  New  York  and  on  the  route 
said  boat  was  then  proceeding,  and  yohn  Driver,  a  wheelsman 
familiar  and  experienced  in  the  management  of  said  boat,  and  who 
had  been  employed  on  board  of  her  the  preceding  seven  years^  were 
in  the  pilot  house,  at  the  wheel,  at  the  time  of  the  said  occurrence  ; 
and  that  all  and  every  of  said  persons  were  skilful  and  sufficient  in 
the  management  of  said  boat,  and  were  in  no  way,  nor  were  the 
crew  employed  in  said  boat,  inexperienced,  incompetent,  unskilful, 
insufficient,  careless,  or  negligent  in  the  management  of  said  steam- 
boat, as  is  falsely  alleged  in  the  fourth  article  of  the  libel  aforesaid; 
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nor  was  the  said  steamboat  at  the  said  time  carelessly,  improperly, 
or  unskilfully  navigated ;  nor  was  the  loss  of  the  said  schooner  and 
cargo  and  other  effects  in  the  said  libel  named,  nor  the  lives  of  the 
said  woman  and  child,  if  any  such  loss  took  place,  occasioned  by 
the  fault,  carelessness,  or  unskilful  management  of  the  steamboat, 
as  is  also  falsely  alleged  in  the  said  fourth  article  of  the  said  libel 
aforesaid. 

Sixth,  That  the  reason  why  the  said  schooner  was  not  seen  earlier 
than  at  the  distance  of  one  quarter  of  a  mile  was,  that  a  heavy 
black  cloud  shut  her  out  from  view,  and  she  had  no  lights  visible  on 
board  which  could  enable  the  captain,  or  pilot,  or  the  other  wheels- 
man, or  any  of  the  crew  of  the  said  steamboat,  to  discover  the  said 
schooner  sooner. 

Seventh,  That  as  soon  as  the  said  schooner  was  seen,  the  course 
of  the  said  steamboat  was  immediately  changed,  according  to  the 
rule  customary  in  such  cases,  so  as  to  give  the  schooner  the  course 
she  was  pursuing.  That  this  threw  the  broadside  of  the  Neptune 
to  view  from  the  schooner,  so  that  the  man  at  the  wheel  on  board 
the  schooner  saw  the  head  and  stern  lights  of  the  steamboat  more 
distinctly,  and  her  course  was  plainly  seen  by  him. 

Eighth,  That  the  wind  was  blowing  fresh,  and  the  luffing  up  of 
the  schooner  so  as  to  cross  the  bows  of  the  steamboat,  when  the 
position  and  course  of  the  latter  were  so  evident  to  those  on  board 
the  schooner,  could  not  have  been  expected  by  any  person  on  board 
the  steamboat,  and  was  contrary  to  all  proper  and  lawful  rules  of 
navigation. 

Ninth,  That  the  said  captain,  pilot,  wheelsman,  and  crew  of  the 
said  steamboat  Neptune  used  the  greatest  skill  and  care  in  the  man- 
agement of  the  same  on  the  night  aforesaid,  and  took  every  possible 
precaution  to  prevent  the  occurrence  of  any  accident ;  and  that  the 
said  steamboat  did  not  in  any  manner  negligently  run  against  the 
said  schooner,  as  is  falsely  alleged  in  the  second  article  of  the  said 
libel. 

Tenth,  That  on  the  occurrence  of  the  said  accident,  the  captain 
of  the  said  steamboat,  with  a  sufficient  number  of  his  crew,  manned 
the  small  boat  and  went  in  her,  so  as  to  afford  every  possible  assist- 
ance to  the  persons  or  property  on  board  the  said  schooner  ;  and 
the  allegations  in  the  third  article  of  the  said  libel,  that  no  captain 
could  be  found  on  board  of  said  steamboat,  and  that  no  assistance 
was  offered  or  given  to  save  the  lives  of  those  on  board  of  the  said 
schooner,  are  false. 

Eleventh,  That  the  accident  aforesaid  was  occasioned  by  the 
great  negligence  and  want  of  care  of  the  officers  and  crew  of  the 
schooner  lole,  in  not  providing  powerful  lights  on  deck  so  that 
the  said  schooner  could  be  discerned  at  a  distance,  and  in  changing 
the  course  of  the  said  schooner  right  across  the  bows  of  the 
said  steamboat  when  the  latter  was  in  full  view  of  the  said  officers 
and  crew,  and  that  it  was  not  occasioned  by  the  fault,  carelessness, 
or  unskilful  management,  or  by  any  malice  or  evil  design,  on  the 
part  of  the  said  captain,  pilot,  or  any  of  the  crew  on  board  the  said 
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steamboat  Neptune^  as  is  falsely  alleged  in  the  fourth  article  of  said 
libel,  and  that  the  owner  of  the  said  steamboat  Neptune  is  not 
therefore  liable  to  pay  the  damages  by  the  libelant  sustained. 

Twelth,  That  as  to  the  allegations  in  the  said  tenth  article  of 
said  libel  contained,  this  respondent  says,  that  some  person  or  persons, 
on  behalf  or  in  the  name  of  the  libelants,  or  one  of  them,  informed 
the  said  Law  of  the  occurrence  and  accident,  and  stated  who  was 
the  counsel  employed  therein  ;  that  said  Law  immediately  called  on 
said  counsel  of  libelants,  and  on  behalf  of  the  owner  of  said  steam- 
boat offered  to  leave  the  whole  matter  to  the  decision  of  any  two 
disinterested  persons,  who  might  choose  a  third  as  umpire ;  that 
said  counsel  of  libelants  promised  to  see  his  clients,  and  acquaint 
said  Law  with  their  answer  to  said  proposition  ;  that  the  only  reply 
or  answer  made  was  the  sending  of  an  officer  of  this  court  to  take 
possession  of  said  boat  by  virtue  of  the  said  libel  in  this  cause. 

Thirteenth,  That  all  and  singular  the  premises  are  true  ;  in  verifi- 
cation whereof,  if  denied,  the  respondent  craves  leave  to  refer  to 
the  deposition  and  other  proofs  by  him  exhibited  in  this  cause: 
wherefore  the  respondent  prays  that  this  honorable  court  would 
please  to  pronounce  against  the  libel  aforesaid,  and  to  condemn  the 
libelants  in  costs,  and  otherwise  right  and  justice  to  administer  in 
the  premises.  E.  B .  St.  John, 

Woodruff  2Si6.  Goodman,  Proctors.  Respondent. 

Form  No.  561. 

(Precedent  in  Waring  v.  Clarke,  5  How.  (U.  S.)  p.  445.) 

To  the  Honorable  Theo.  H.  Mc  Caleb,  Judge  of  the  District  Court 
of  the  United  States,  within  and  for  the  Eastern  District  of 
Louisiana. 

And  now  Peter  Dalman,  of  the  city  of  Lafayette,  in  the  district 
aforesaid,  and  Nathaniel  S.  Waring,  intervening  for  their  interest 
in  the  said  steamboat  De  Soto,  and  for  answer  to  the  libel  and  com- 
plaint of  Thomas  Clarke  as  late  master  of  the  steamboat  Luda,  and 
agent  of  P.  F.  Marionoux  and  T.  y.  Abel,  late  owners  of  the 
steamboat  Z.«rfflr,  against  the  steamboat  De  Soto,  her  tackle,  apparel, 
etc.,  and  against  Peter  Dalman  and  Nathaniel  S.  Waring-  and 
Parker,  as  owners  of  the  said  steamboat  De  Soto,  and  also  against 
all  persons  intervening  for  their  interest  in  said  steamboat  De  Soto, 
allege  and  articulately  propound  as  follows  : 

First,  That  the  respondents  are  the  true  and  lawful  owners  of  the 
said  steamboat  De  Soto. 

Second,  That  it  doth  appear  from  the  allegations  of  the  said  libel, 
and  these  respondents  expressly  propound  and  allege  the  fact  to  be 
so,  that  the  trespass,  tort,  or  collision  set  forth  and  alleged  in  the 
said  libel,  if  any  such  did  take  place  in  the  manner  and  form  set 
forth  in  said  libel,  which  these  respondents  most  respectfully  deny, 
was  on  the  river  Mississippi,  off  and  near  the  mouth  of  Bayou 
Goula,  about  ninety-Jive  miles  above  the  city  of  New  Orleans, 
within  the  state  of  Louisiana,  within  the  body  of  a  county  or  parish 
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of  said  state,  to  wit,  the  parish  of  Iberville^  or  county  of  Iberville^ 
in    said  state. 

Third,  The  tide  does  not  ebb  and  flow  at  the  place  where  the 
said  collision,  tort,  or  trespass  is  alleged  to  have  taken  place. 

Fourth,  That  it  is  not  alleged  in  said  libel,  and  these  respondents 
aver  and  propound  that  the  said  collision  did  not  take  place  on  the 
high  seas,  or  in  sailing  or  navigating  to  or  from  the  sea. 

Fifth,  That  neither  the  said  steamboat  Luda  nor  the  said  steam- 
boat De  Soto  were,  at  the  time  the  said  collision  took  place,  or  the 
tort  or  trespass  aforesaid  is  alleged  to  have  been  committed,  em- 
ployed in  sailing  or  navigating  on  any  maritime  voyage,  but  were 
wholly  employed,  and  then  were  actually  pursuing  a  voyage  con- 
fined to  the  river  Alississippi,  to  wit,  the  said  steamboat  Luda  on  a 
voyage  from  the  city  of  Neiv  Orleans  to  Bayou  Sarah,  about  one 
hundred  and  sixty  miles  above  the  city,  and  the  said  steamboat  De 
Soto  on  a  voyage  or  trip  from  Bayou  Sarah  aforesaid  to  the  city  of 
JVew  Orleans,  w^here  her  said  voyage  or  trip  was  to  end. 

Sixth,  That  neither  the  said  steamboat  Luda  nor  the  said  steam- 
boat De  Soto  were  built,  designed,  or  fitted,  or  ever  intended  to 
be  employed  or  used  in  any  manner  for  a  maritime  or  sea  voyage, 
nor  have  they,  or  either  of  them,  ever  been  used,  employed,  or  en- 
gaged in  any  such  maritime  or  sea  voyage,  but  were  wholly  built,  de- 
signed, or  intended  for  the  navigation  of  the  said  river  Mississippi, 
or  other  rivers  or  streams  entering  therein,  and  the  transportation  of 
goods  and  passengers  from  the  said  city  of  JVew  Orleans  up  the  said 
river  or  streams  to  the  interior  of  the  country,  and  the  transporta- 
tion of  passengers,  goods,  cotton,  and  other  produce  of  the  country 
from  the  landings,  and  places,  and  plantations  of  the  inhabitants  on 
the  bank  or  banks  of  said  rivers  and  streams  to  the  said  city  of  JVew 
Orleans,  without  proceeding  any  further  down  the  said  river 
Mississippi,  nearer  to  its  mouth  or  to  the  sea,  and  were  both  so 
employed  at  the  time  of  the  said  collision,  trespass,  or  tort  is  alleged 
to  have  been  committed. 

Seventh,  That  this  honorable  court,  by  reason  of  all  the  matters 
and  things  so  above  propounded  and  articulated,  has  not  jurisdic- 
tion, and  ought  not  to  proceed  to  enforce  the  claim  alleged  in  the 
libel  aforesaid  against  the  said  steamboat  De  Soto,  or  against  them, 
these  respondents,  intervening  for  their  interest,  or  against  these 
respondents  in  their  proper  persons,  as  prayed  for  in  and  by  said 
libel. 

Eighth,  That  all  and  singular  the  premises  are  true ;  in  verifica- 
tion whereof,  if  desired,  these  respondents  crave  leave  to  refer  to 
the  depositions  and  other  proof  to  be  by  them  exhibited  in  this 
cause.  And  the  said  respondents,  in  case  their  said  plea  to  the  juris- 
diction of  the  court,  so  as  above  propounded,  articulated,  and 
pleaded,  should  be  overruled,  then  they,  for  further  defensive 
answer,  articulately  propound  and  say  : 

First,  That  they  admit  that  the  said  two  steamboats  did  come  into 
collision  at  the  time  stated  in  the  said  libel,  but  they  do  expressly 
deny  that  the  said  collision  was  caused  or  did  happen  by  any  fault. 

446  Volume  I. 


562.  ADMIRALTY.  562. 

negligence,  or  intention  of  these  respondents,  or  the  master,  officers, 
or  crew  of  the  said  steamboat  De  Soto,  or  any  other  person  or  per- 
sons for  whom  these  respondents,  or  the  said  steamboat  £)e  Soto, 
can  in  any  manner  be  liable  or  responsible. 

Second,  That  the  said  collision  was  caused  by  the  fault  or  negli- 
gence, or  want  of  skill,  in  the  person  or  persons  having  charge  or 
command  of  the  said  steamboat  Liida,  or  the  pilots,  officers,  or 
crew  of  said  steamboat,  or  that  the  same  was  by  accident,  for  which 
these  respondents  are  not  liable. 

Third,  That  the  said  sinking  of  the  said  steamboat  Luda,  and  her 
loss  alleged  in  said  libel,  was  not  caused  by  any  damage  she  received 
in  the  collision  aforesaid,  but  by  the  negligence,  want  of  skill,  and 
fault  of  the  person  or  persons  in  charge  of  the  said  steamboat  Luda. 

Fourth,  That  at  the  time  the  said  collision  did  take  place  the  said 
steamboat  Luda  was  not  seaworthy,  and  was  not  properly  provided 
with  a  commander  and  other  usual  and  necessary  officers  of  com- 
petent skill  to  manage  and  conduct  the  said  steamboat,  by  reason  of 
which  the  collision  aforesaid  did  take  place,  and  the  said  boat  did 
afterward  sink. 

Fifth,  That  the  said  steamboat  Dc  Soto  did  suffer  a  great  damage 
by  the  said  collision,  to  the  amount  of  jive  hundred  dollars,  and 
these  respondents  have  and  will  suffer  great  damage  by  the  seizure 
and  detention  of  said  steamboat  De  Soto  under  the  process  issued  in 
this  case,  and  to  the  amount  of  Jive  thousand  dollars  :  wherefore, 
and  by  reason  of  all  the  matters  and  things  herein  propounded  and 
pleaded,  these  respondents  pray  that  this  honorable  court  will  pro- 
nounce against  the  said  libel,  that  the  same  may  be  dismissed,  and 
the  said  steamboat  De  Soto  restored  to  your  respondents,  with  all 
costs  in  this  behalf  expended. 

That  your  honor  may  pronounce  for  the  damages  claimed  by 
these  respondents,  as  before  stated,  and  condemn  the  libelants  to 
pay  the  same,  in  solido,  to  these  respondents,  and  that  your  re- 
spondents may  have  all  such  other  and  further  order,  decree,  and 
relief  in  the  premises  as  to  law  and  justice  may  appertain,  and  the 
nature  of  their  case  may  require. 

Peter  Dahnan. 
N.  S.    Waring. 

2.  Answer  to  Libel  in  Limitation  of  Liability. 

Form  No.  562. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of . 

The  answer  oi  D  E  to  the  libel  and  petition  in  limitation  of  lia- 
bility of  the  C  Steamship  Company,  owner  of  the  steamship  C, 
alleges  as  follows  : 

First,  He  admits  the  first  article  of  the  libel ;  he  admits  the  strand- 
ing of  the  steamship  C,  substantially  as  alleged  in  the  second  article, 
except  that  he  denies  the  allegation  that  the  said  ship  was  in  all 
things  properly  manned  and  equipped,  and  he  denies  that  the  rock 
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therein  mentioned  was  unknown  to  experienced  navigators,  and  was 
not  indicated  on  the  regular  charts  of  the  locality ;  he  denies  the 
third  article,  except  the  allegation  as  to  the  commencement  of  various 
legal  proceedings  against  the  steamship  C ;  and  he  leaves  libelant 
to  its  proof  as  to  the  fourth  article  of  the  libel. 

Second,   He  alleges  that  he  is  a  resident  of  the  city  of ,  and 

was  the  owner  and  shipper  of  Jf.OOO  barrels  of  flour  on  board  of  the  said 
ship,  at  the  time  of  the  stranding  described  in  the  libel,  under  a 
bill  of  lading  duly  issued  therefor  by  the  master  or  agent  of  said 
ship ;  and  he  alleges  that  the  said  stranding  was  caused  by  the  fault 
and  negligence  of  those  in  charge  of  the  said  ship,  and  was  done, 
occasioned,  and  incurred  by  and  with  the  privity  and  knowledge  of 
the  libelant  herein,  in  that  the  charts  which  were  on  board  of  the 
ship  at  the  time  of  the  stranding,  and  which  were  furnished  by  the 
libelant,  were  antiquated  and  wrong;  that  the  rock  on  which 
the  said  ship  struck  was  not  marked  on  said  charts,  as  alleged  in  the 
libel,  but  it  w^as  plainly  shown  on  the  more  recent  charts  of  the 
locality  issued  by  the  United  States  Government ;  and  the  fact  that 
the  ship's  charts  were  old,  and  that  more  recent  and  accurate  charts 
had  been  issued,  was  known  or  ought  to  have  been  known  to  the 
libelant  herein,  and  to  the  officers  in  charge  of  the  ship,  if  they  had 
been  competent  and  skilful  seamen. 

Third,  That  by  reason  of  the  said  stranding  of  the  said  ship,  and 
the  negligence  and  carelessness  of  the  petitioner  herein,  and  its  officers 
and  servants,  the  said  flour  belonging  to  this  claimant  has  become  a 
total  loss,  to  the  damage  of  the  claimant  in  the  sum  of  ten  thousand 
dollars ;  and  claimant  avers  that  he  has  filed,  with  the  commissioner 
appointed  herein  to  receive  proof  of  claims,  due  proof  of  his  said  loss 
within  the  period  limited  by  the  court  in  its  monition  issued  in  this 
proceeding  :  wherefore  he  prays  that  the  court  will  dismiss  the  libel 
and  petition  of  the  petitioner  herein,  and  will  condemn  the  petitioner 
and  the  said  steamship  C,  her  engines,  tackle,  apparel,  and  furniture, 
to  pay  the  loss  and  damage  of  this  claimant,  with  interest  and  costs, 
and  will  otherwise  right  and  justice  administer  in  the  premises. 

R  and  S, 

(  Verification.)  Claimant's  Proctors. 

IV.  PETITION  UNDER  RULE  59. 

Form  No.  563. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of . 

The  petition  of  C  jD,  owner  and  claimant  of  the  steamboat  JS, 
against  the  steam  tug  Z,  her  engines,  etc.,  respectfully  shows  to  the 
court  : 

First,  That  petitioner  is  the  owner  of  the  steamboat  E,  and  said 
steamboat  was,  on  the  tenth  day  of  March,  i895,  libeled  in  this 
court  by  one  J^,  the  owner  of  the  canal  boat  G,  which  boat  was,  on 
the  t-wenty-eighth  day  of  February,  i895,  injured  by  a  collision  with 
the  said  steamboat  £. 
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Second,  That  the  facts  and  circumstances  of  said  collision  were 
as  follows  : 

On  the  morning  of  the  twenty-sixth  of  February^  i895,  the  said 
steamboat  E  had  entered  the  port  of  New  York  from  sea,  and  was 
proceeding  slowly  up  the  North  river  to  her  dock  at  the  foot  of 
Canal  street,  New  York.  The  morning  was  fair,  the  tide  ebb,  and 
the  wind  light  from  the  southwest,  and  the  master  and  first  officer 
of  the  steamboat  were  on  her  bridge  with  a  Sandy  Hook  pilot,  who 
was  in  charge  of  the  navigation  of  the  ship. 

As  the  steamer  was  approaching  the  pier  at  the  foot  of  ZT  street, 
which  pier  is  covered  by  a  high  shed,  the  tug  Z,  towing  the  libel- 
ant's canal  boat,  emerged  from  the  slip  on  the  upper  side  of  the 
pier,  at  a  high  rate  of  speed,  and  without  giving  the  customary  signal 
which  the  law  requires  of  steam  vessels  on  leaving  their  slips,  and 
thereupon  attempted  to  cross  the  bows  of  the  steamboat.  The  en- 
gines of  the  latter  were  at  once  reversed,  and  an  alarm  whistle  blown, 
but  the  stem  of  the  ship  struck  the  port  side  of  the  canal  boat,  inflict- 
ing the  injury  complained  of. 

Third,  That  the  collision  was  in  no  way  caused  by  the  fault  or 
negligence  of  those  in  charge  of  the  steamboat  E,  but  was  due  en- 
tirely to  the  negligence  of  those  in  charge  of  the  tug  Z,  for  which 
reason  the  said  tug  Z  ought  to  be  proceeded  against  in  this  suit  for 
the  said  damage.  Nevertheless  the  libelant  has  not  proceeded 
against  the  tug  Z,  but  has  brought  his  action  against  the  steamboat 
E  alone. 

Fourth,  That  petitioner  files  herewith  an  answer  to  the  libel,  and 
a  stipulation  with  good  and  sufficient  sureties,  agreeing  to  pay  to 
the  libelant  or  claimant  or  any  new  party  brought  into  this  suit  by 
reason  of  the  process  prayed  for,  all  such  costs,  damages,  and  ex- 
penses as  shall  be  awarded  against  the  petitioner  by  the  final  decree 
of  this  court  or  of  any  appellate  court. 

All  and  singular  the  premises  are  true,  and  the  steam  tug  Z  is 
now  within  the  jurisdiction  of  this  honorable  court :  wherefore  the 
petitioner  prays  that  process  in  due  form  of  law  may  issue  against 
the  said  steam  tug  Z,  her  engines,  etc.,  and  that  all  persons  inter- 
ested therein  may  be  cited  to  appear  and  answer  on  oath  all  and 
singular  the  matters  aforesaid ;  and  that  this  court  will  dismiss  the 
libel  against  the  steamboat  E^  and  will  hold  the  steam  tug  Z  solely 
liable  for  the  above  described  collision,  and  will  otherwise  right  and 
justice  administer  in  the  premises.  R  and  5", 

(  Verification  J)  Petitioner's  Proctors. 

V.  ORDERS. 

1.  Against  Stipulators  to  Show  Cause,  Ete. 

Form  No.  564. 

At  a  stated  term  of  the  District  Court  of  the  United  States  of 

America    for  the  District  of  ,   held   at    the   United 

States  court  rooms  in  the  city  of  ,  in  the  said  district,  on 
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the  twenty -sixth  day  of  February^  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-jive.  Present :  The  Honorable  A  B^ 
District  Judge. 

CD  ) 

against  > 

The  schooner  F,  her  tackle,  apparel,  and  furniture.  ) 

On  reading  and  filing  a  certified  copy  of  the  final  decree,  made 
and  entered  in  the  above  entitled  cause  on  Xhe  fifteenth  day  of  Feb- 
ruary^ iS95,  with  due  proof  of  service  of  a  copy  of  the  said  final 
decree  on  F  and  G,  Esqs.,  proctors  for  the  claimant  herein,  on 
the  fifteenth  day  of  February,  iS95;  and  more  than  ten  days  having 
elapsed  since  the  rendering  of  said  decree,  and  service  of  a  copy 
thereof ;  and  the  said  decree  not  having  been  fulfilled  or  satisfied, 
nor  stayed  by  appeal:  now,  on  motion  of  ^and  Af,  proctors  for 
the  libelant  herein,  it  is  ordered  that  the  stipulators  for  value  and 
for  claimant's  costs  herein  do  cause  the  engagement  of  their  stipula- 
tion to  be  performed,  or  show  cause  within  four  days,  or  on  the 
first  day  of  jurisdiction  thereafter,  why  execution  should  not  issue 
against  them,  their  goods,  chattels,  and  lands,  according  to  their 
said  stipulation.  A  F, 

U.  S.  District  Judge. 

2.  Appointingf  Appraiser,  and  for  Monition  and  Injunction. 

Form  No.  565. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for 

the District  of ,  held  at  the  court  rooms  in  the  Federal 

building  in  the  city  of on   the  first  dscy  of  February,    iW5. 

Present:     Honorable  A  B,  District  Judge. 
In  the  matter  of  the  libel  and  petition  ^ 

of  the    C  Steamship   Company  for  > 

limitation  of  liability,  etc.  ) 

The  above  named  petitioner,  the  C  Steamship  Company,  having 
filed  its  libel  in  this  court,  praying  for  a  limitation  of  its  liability  by 
reason  of  certain  matters  and  things  in  the  libel  alleged,  and  praying 
that  the  value  of  its  interest  in  its  vessel,  the  steamship  C,  and  her 
freight  pending,  may  be  appraised,  and  its  appraised  value  paid  into 
the  registry  of  court  in  this  proceeding,  or,  at  its  option,  a  stipula- 
tion be  given  in  the  amount  of  such  appraised  value,  to  abide  the 
final  decree  of  the  court  in  this  proceeding,  and  also  praying  for  a 
monition  to  all  persons  claiming  damages  by  reason  of  the  matters 
alleged  in  the  libel,  and  an  injunction  against  the  continuation  of  all 
actions,  suits,  and  proceedings  already  begun  against  it  or  about  to 
be  begun  against  it  by  reason  of  such  matters  :  now,  on  motion  of  L 
and  S,  proctors  for  libelants,  it  is  ordered  that  D,  E,  and  F  be,  and 
they  hereby  are,  appointed  appraisers  to  appraise  the  value  of  the 
interest  of  the  C  Steamship  Company  in  the  steamship  C  and  her 
freight  pending,  and  to  report  thereon  to  the  court;  and  it  is  further 
ordered  that  6"  L.  Esq.,  be,  and  he  hereby  is,  appointed  the  com- 
missioner to  receive  and  report  all  claims  of  loss  or  damage  arising 
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out  of  the  matters  and  things  in  the  libel  alleged;  and  it  is  further 
ordered  that  a  monition  issue  directed  to  all  persons  claiming  loss  or 
damage  by  reason  of  the  matters  and  things  in  the  libel  alleged,  citing 
them  to  appear  and  make  proof  of  their  claims  before  the  said  commis- 
sioner at  or  before  a  day  named  in  said  writ,  and  also  to  appear  and 
answer  the  libel  herein;  and  it  is  further  ordered  that  notice  of  such 
monition  be  published  in  the  New  York  Herald  once  a  day  for  four- 
teen days,  and  thereafter  once  a  week  until  the  return  of  said  monition, 
and  that  a  copy  of  such  monition  be  served  on  all  parties,  or  their 
proctors,  who  have  already  commenced  actions,  suits,  and  proceedings 
against  the  said  steamship  C  or  its  owner,  the  said  C  Steatnship  Com- 
pany^ by  reason  of  the  matters  set  forth  in  the  libel;  and  it  is  further 
ordered  that  the  further  prosecution  of  all  and  any  actions,  suits, 
or  proceedings  which  are  already  commenced,  or  are  about  to  be  com- 
menced, against  the  steamship  C,  or  against  the  C  Steamship  Com- 
pany as  owner  of  said  steamship,  in  consequence  of  any  claim  or 
claims  arising  out  of  the  matters  and  things  alleged  in  the  libel  herein, 
be,  and  the  same  hereby  is,  restrained  and  enjoined  until  the  further 
order  of  this  court. 

3.  For  Monition  and  for  Transfer  to  Trustee. 

Form  No.  5  66. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for 

the District  of ,  held  at  the  court  rooms  in  the  Federal 

building  in  the  city  of  ,  on  \}ae,  first  day  of  February,  i8P5. 

Present :  Honorable  A  B,  District  Judge. 
In  the  matter  of  the  libel  and  petition  ^ 

of  the    C  Steamship   Company  for  > 

limitation  of  liability,  etc.  ) 

The  above  named  petitioner  having  filed  its  libel  and  petition  in 
this  court,  praying  for  a  limitation  of  its  liability  by  reason  of  certain 
matters  and  things  alleged  in  the  libel  herein,  and  for  a  monition  to 
all  persons  claiming  loss  or  damage,  and  for  a  transfer  to  a  trustee 
of  its  interest  in  the  steamship  C  and  her  freight  pending  :  now,  on 
motion  of  L  and  M^  proctors  for  libelant,  it  is  ordered  that  a  moni- 
tion issue  to  all  persons  claiming  loss  or  damage  by  reason  of  the  mat- 
ters alleged  in  the  libel,  citing  them  to  appear  and  make  proof  of 
their  claims  before  a  commissioner  of  this  court  at  or  before  a  day 
to  be  named  in  said  writ,  and  6"  Z,  Esq.,  is  hereby  appointed  the 
commissioner  to  receive  such  claims,  and  is  hereby  directed  to  make 
due  report  of  the  same  to  the  court ;  and  the  marshal  of  this  district  is 
hereby  directed  to  publish  the  said  monition  according  to  the  practice 
of  this  court  until  the  said  writ  be  returned;  and  it  is  further  ordered 
that  the  said  C  Steatnship  Company  do  make  a  transfer  of  its  inter- 
est in  the  said  steamship  C  and  her  pending  freight  to  a  trustee, 
and  E  T",  Esq.,  is  hereby  appointed  such  trustee,  and  is  hereby 
directed  to  receive  such  interest  and  freight  and  hold  the  same  until 
the  further  order  of  this  court,  for  the  benefit  of  all  claimants  who 
may  prove  to  be  legally  entitled  thereto. 
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4.  On  Return  of  Monition. 

Form  No.  567. 

At  a  stated  term  of  the    District  Court  of  the  United  States  for 

the District  of ,  held  at  the  court  rooms  in  the  city  of 

,  on  the  fifth  day  of  August^  i895.     Present:  Honorable  A 

B^  District  Judge. 

In  the  matter  of  the  libel  and  petition  ^ 

of  the  C  Steamship  Company  for  > 

limitation  of  liability,  etc.  ) 

The  monition  issued  by  this  court  on  the  fifth  day  of  February^ 
1895,  against  all  persons  claiming  loss  or  damage  by  reason  of  the 
matters  and  things  in  the  libel  herein  alleged,  citing  them  to  appear 
and  make  proof  of  their  respective  claims,  on  or  before  the  fifth  day 
of  August,  1895,  before  S  Z,  Esq.,  a  commissioner  of  this  court 
appointed  for  that  purpose,  and  to  answer  the  libel  and  petition  in 
this  proceeding,  having  been  this  day  duly  returned  to  the  court; 
and  such  monition  having  been  duly  published  by  the  marshal  of  the 
district  as  required  by  law^  and  the  practice  of  this  court,  as  appears 
by  the  return  of  the  marshal  herein;  and  5"  Z,  Esq.,  the  com- 
missioner above  named,  having  made  and  filed  his  report  herein, 
whereby  it  appears  that  the  following  claims  have  been  duly  pre- 
sented to  him  in  accordance  with  said  monition,  and  that  no  other 
claims  have  been  presented,  to  wit,  the  claims  of: 

D  E  for  loss  of  4,000  barrels  of  flour $10,000.00 

E  F  for  loss  of  certain  reaping:  machines 8,000.00 

G  H  for  damap:e  to  cases  of  oil 12,481.26 

/  M  for  personal  injuries 5,000.00 

M  N  for  supplies  furnished  to  the  steamship  C 4,381.00 

P  S  for  collision  between  the  steamship  C  and  the  bark  L .  .     8,000.00 

Total $47,862.26 

and  no  other  claimants  having  appeared  on  proclamation  duly 
made  in  open  court  upon  the  return  of  the  said  monition,  and  the 
claimants  above  named  having  appeared  and  filed  answers  to  the 
libel  and  petition  herein:  now,  on  motion  of  Z.  and  3f,  Esqs., 
proctors  for  petitioner,  it  is  ordered  that  the  default  of  all  per- 
sons claiming  loss  or  damage  by  reason  of  the  matters  and  things 
in  the  libel  herein  alleged  who  have  not  appeared  and  presented 
their  claims  in  that  behalf  as  aforesaid,  be  and  the  same  is  hereby 
entered;  and  it  is  further  ordered  that  all  further  proceedings  before 
S  Z,  Esq.,  the  commissioner  herein,  be  susp>ended  until  the 
hearing  and  determination  of  the  issues  raised  by  the  answers  to  the 
libel  herein. 

5.  On  Mandate. 

Form  No.  568. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for 

the District  of ,  held  at  the  court  room  in  the  Federal 
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building  in  the  city  of ,  on  the day  of ,  i895. 

Present :  Honorable  L  M,  District  Judge. 

A  B  1 

against  > 

The  schooner  C,  her  tackle,  apparel,  and  furniture.  ) 

The  above  named  libelant  having  appealed  to  the  United  States 

Circuit  Court  of  Appeals  for  the Circuit,  from  a  decree  of 

this  court  entered  herein  on  the  day  of ,  iS94,  dis- 
missing the  libel  of  the  libelant,  with  costs ;  and  the  said  United 
States  Circuit  Court  of  Appeals  having  heard  said  appeal  and  re- 
versed the  said  decree  of  the  District  Court,  with  costs  of  the  ap- 
pellate court,  amounting  to  clghty-Jive  dollars;  and  having  directed 
that  the  libelant  recover  of  the  schooner  C,  her  tackle,  apparel,  and 
furniture,  the  sum  of  one  thousand  dollars,  his  damages,  together 
with  his  costs  in  this  court,  as  appears  by  the  mandate  of  the  said 
United  States  Circuit  Court  of  Appeals,  duly  filed  in  this  court ;  and 
the  libelant's  costs  in  this  court  having  been  taxed  at  the  sum  of 
one  hundred  dollars  :  now,  on  motion  of  R  and  G,  libelant's  proc- 
tors, it  is  ordered,  adjudged,  and  decreed  by  the  court  that  the  libel- 
ant recover  of  the  schooner  C,  her  tackle,  apparel,  and  furniture,  the 
sum  of  one  thousand  dollars  damages  and  eighty-Jive  dollars  costs  on 
appeal,  and  one  hundred  dollars  costs  of  this  court,  amounting  in  all 
to  the  sum  of  one  thousand  one  hundred  and  eighty-Jive  dollars,  and 
that  said  schooner  C,  her  tackle,  apparel,  and  furniture,  be  con- 
demned therefor ;  and  it  is  further  ordered  that  the  stipulators  for 
value  and  for  claimant's  costs  do  cause  the  engagement  of  their 
stipulations  to  be  performed,  or  show  cause  within  four  days  from 
the  date  hereof,  or  on  the  first  day  of  jurisdiction  thereafter,  why 
execution  should  not  issue  against  them,  their  goods,  chattels,  and 
lands. 

VI.  Decrees. 

1.  Interlocutory  Decrees. 

a.  On  Default— Suit  in  Rem. 

Form  No.  569. 

At  a  stated  term  of  the  District  Court  of  the  United  States  of 

America    for    the  District   of   ,   held   at   the    United 

States   court  room  in  the  city  of  ,  on    Wednesday^  the  ninth 

day  of  Aprils  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-one.     Present :  The  Honorable  A  B,  District  Judge. 
C  B  ) 

against  > 

The  barge  S,  her  tackle,  apparel,  and  furniture.  ) 

The  marshal  having  returned,  on  the  monition  issued  in  the  above- 
entitled  cause,  that  he  had  attached  the  said  vessel,  her  tackle,  ap- 
parel, and  furniture,  and  that  he  had  given  due  notice  to  all  persons 
claiming  the  same  that  the  court  would  on  this  day  proceed  to  the 
trial  and  condemnation  of  the  said  vessel,  her  tackle,  etc.,  should  no 
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claim  be  interposed  for  the  same  :  whereupon,  on  motion  of  JF  and 
G,  Esqs.,  proctors  for  the  libelants,  proclamation  was  made  for 
all  persons  interested  in  the  said  vessel,  her  tackle,  etc.,  to  appear 
and  interpose  their  claims ;  and,  no  person  appearing,  on  like  mo- 
tion it  is  further  ordered  that  the  defaults  of  all  persons  be  and  the 
same  are  accordingly  hereby  entered,  and  that  the  said  vessel,  her 
tackle,  etc.,  be  condemned  to  pay  the  demands  of  the  libelant. 

And  it  is  further  ordered  that  it  be  referred  to  S  Z,  Esq.,  a 
commissioner  of  this  court,  to  ascertain  and  compute  the  amount  due 
the  libelant  for  damages  by  collision,  and  to  report  the  same  to 
this  court  with  all  convenient  speed.  A  B, 

U.  S.  District  Judge. 

b.  On  Default— Suit  in  Personam. 
Form  No.  570. 

At  a  stated  term  of  the  District  Court  of  the  United  States  of 

America  for  the District  of ,  held  at  the  United  States 

court  rooms    in  the  city  of ,  on    Wednesday,  the  ninth  day 

of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-one.     Present:  The  Honorable  A  B,  District  Judge. 

CD      ) 
against     > 

BB.      ) 

The  marshal  having  returned,  on  the  monition  issued  irf  the  above 
entitled  cause,  that  he  had  served  a  copy  of  the  same  on  the  above 
named  respondent  personally,  and  the  said  B  B,  respondent,  having 
been  at  the  above  mentioned  time  and  place  duly  called  in  open  court, 
and  not  appearing,  on  motion  of  Band  G,  Esqs.,  proctors  for  the 
libelant,  it  is  ordered  that  the  default  of  B  B,  the  said  respond- 
ent, be  and  the  same  is  accordingly  hereby  entered,  and  that  said 
respondent  be  decreed  to  pay  the  demands  of  the  libelant.  And 
on  like  motion  of  Band  G,  proctors  for  the  libelant,  it  is  further 
ordered  that  it  be  referred  to  S  Z,  Esq.,  a  commissioner  of  this 
court,  to  ascertain  and  compute  the  amount  due  the  libelant  for 
damage  to  cargo,  and  report  thereon  to  this  court  with  all  conven- 
ient speed.  A  B, 

U.  S.  District  Judge. 

e.  On  Failure  to  Answer. 

Form  No.  571. 

At  a  stated  term  of  the  District  Court   of  the    United  States  of 

America    for  the District  of ,  held    at    the  city  hall 

in  the  city  of ,  on    Wednesday,  the  third  day  of   October,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-Jive. 
Present  :     The  Honorable  A  B,   District  Judge. 

CD  '  ^ 

against  \ 

The  steamboat  B,  her  engines,  tackle,  apparel,  and   [ 

furniture  —  B  Steamboat  Company,  c\a.\ma.nt.       J 

The  time  to  file  and  perfect  the  claimant's  answer  having  expired, 
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and  no  answer  having  been  filed,  on  motion  of  F"  and  G,  Esqs., 
proctors  for  the  libelant,  it  is  ordered  that  the  default  of  the  claim- 
ant in  not  answering  be  and  the  same  is  hereby  entered. 

And,  on  like  motion,  it  is  further  ordered  that  it  be  referred  to 
one  of  the  commissioners  of  this  court  to  ascertain  and  compute  the 
amount  due  the  libelant  for  his  wages  as  seaman  on  board  the 
steamboat  E.  and  to  report  thereon  to  this  court  with  all  convenient 
speed.  A  B, 

U.  S.  District  Judge. 

d.  Interloeutopy  Decree  and  Order  of  Referee. 
Form  No.  572. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for 

the  District  of ,  held  at  the  city  of on  the  nineteenth 

<iay  of  May^  i895.     Present :  Honorable  A  B,  District  Judge. 
L  M  )    ' 

against  > 

The  schooner  /?,  her  tackle,  apparel,  and  furniture.  ) 

This  cause  coming  on  to  be  heard  on  the  pleadings  and  proofs 
adduced  by  the  respective  parties,  and  having  been  argued  and  sub- 
mitted, and  due  deliberation  having  been  had,  it  is  now  ordered, 
adjudged,  and  decreed  by  the  court  that  the  libelant  herein  recover 
against  the  schooner  i?,  her  tackle,  etc.,  the  damages  by  him  sus- 
tained by  reason  of  the  matters  and  things  in  the  libel  herein 
alleged,  with  costs ;  and  it  is  further  ordered  that  it  be  referred  to 
S  L^  Esq.,  a  commissioner  of  this  court,  to  ascertain  and  compute 
the  said  damages  of  the  libelant,  and  report  thereon  to  this  court 
■with  all  convenient  speed.  A  B, 

U.  S.  District  Judge. 
2.  Final  Decrees. 

a.  In  General. 
Form  No.  5  73- 

At  a  stated  term  of  the  District   Court  of  the  United  States  of 

America,   for   the  District    of  ,  held  at  the   United 

States  court  rooms  in  the  city  of ,  on  the  twenty-jifth  day  of 

March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-three.     Present :  The  Honorable  A  B,  District  Judge. 
CD  ) 

against  > 

The  steamship  J?,  her  engines,  etc.  ) 

On  reading  and  filing  the  report  of  5"  Z,  Esq.,  United  States 
commissioner,  to  whom  the  above  matter  was  referred,  by  which 
there  is  reported  due  the  libelant  for  damages  by  collision  the  sum 
of  $4i^91.4S;  on  motion  of  E  and  G,  Esqs.,  proctors  for  the 
libelant,  it  is  ojdered  that  the  report  be  in  all  things  confirmed, 
and  that  the  libelant  recover  in  this  action  against  the  steamship  jB, 
her  engines,  etc.,  the  amount  reported  due,  together  with  his  costs  to 
be  taxed,  and  that  said  steamship  be  condemned  therefor.     And  it 
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is  further  ordered  that  the  clerk  of  this  court  issue  a  writ  of  ven- 
ditioni exponas,  to  the  marshal  of  the  district,  for  the  sale  of  said 
steamship,  returnable  February  term,  the  marshal  giving  six  days' 
notice  of  sale,  pursuant  to  law.  And,  on  like  motion,  it  is  further 
ordered  that,  out  of  the  proceeds  of  the  sale  of  the  said  steamship 
E,  her  engines,  etc.,  when  paid  into  the  registry  of  the  court,  the 
clerk  of  this  court  pay  to  the  libelant  C  D,  or  his  proctors,  the 
amount  reported  due,  together  with  his  taxed  costs.  And,  on  like 
motion  of  7^  and  G,  Esqs.,  proctors  for  the  libelant,  it  is  further 
ordered  that,  unless  an  appeal  be  taken  from  this  decree  within  the 
time  limited  and  prescribed  by  the  rules  and  practice  of  this  court, 
that  the  clerk,  after  deducting  the  taxed  costs  of  the  officers  of 
court,  distribute  the  proceeds  in  satisfaction  of  this  decree. 

A  B, 
U.  S.  District  Judge. 
7^  and  G,  Proctors  for  Libelant. 

Form  No.  574. 

At  a  stated  term  of  the  District  Court  of  the  United  States   for 

the District  of ,  held  at  the  Federal  building  in  the 

city  of ,  on  ihejiyth  day  of  April,  i895.    Present :  Honorable 

A  B,  District  Judge. 

CD  ) 

against  > 

Steam  tug  //,  her  engines,  etc.  ) 

The  court  by  its  interlocutory  decree  herein,  dated  October  2,  i894y 
having  ordered,  adjudged,  and  decreed  that  the  libelant  above  named 
recover  of  the  steam  tug  //,  her  engines,  etc.,  the  damages  by  him 
sustained  by  reason  of  the  matters  and  things  in  the  libel  alleged, 
and  having  referred  the  matter  to  a  United  States  commissioner  to 
ascertain  and  report  the  amount  of  libelant's  damages,  and  the  com- 
missioner having  heard  evidence  on  behalf  of  the  libelant  and  of 
claimant,  and  having  reported  the  amount  of  the  libelant's  damages 
at  the  sum  of  nine  thousand  dollars,  and  no  exceptions  having  been 
filed  by  either  party  to  said  report  within  the  time  limited  by  the 
rules  of  this  court,  it  is  now,  on  motion  of  B  and  B,  libelant's 
proctors,  ordered,  adjudged,  and  decreed  by  the  court  that  the  libel- 
ant recover  of  the  steam  tug  H,  her  engines,  etc.,  the  sum  of  nine 
thousand  dollars,  together  with  the  sum  of  %126.50,  interest  thereon 
from  the  fourth  day  of  March,  i893,  to  the  date  of  this  decree,  being 
ttvo  years  and  one  month,  and  together  with  the  costs  of  the  libel- 
ant as  taxed  at  the  sum  of  $538.80,  the  whole  amounting  to  the 
sum  of  $10,665.30,  and  that  the  steam  tug  //,  her  engines,  etc.,  be 
condemned  therefor ;  and  it  is  further  ordered  that  unless  this  decree 
be  satisfied  or  an  appeal  be  taken  therefrom  within  the  time  pre- 
scribed by  law,  the  stipulators  for  value  and  for  costs  to  cause  the 
engagement  of  their  stipulations  to  be  performed,  or  show  cause 
within  four  days  thereafter  why  execution  should  not  issue  against 
them,  their  goods,  chattels,  and  lands.  A  B, 

U.  S.  District  Judge. 
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Sirs:  Please  take  notice  that  the  foregoing  is  a  copy  of  a  final 
decree  in  the  above  named  cause,  this  day  duly  entered  in  the  office 
of  the  clerk  of  the  United  States  District  Court  for  the Dis- 
trict of .                                                  Yours,  etc., 

B  and  B, 

New  York,  April  5,  i895.  Libelant's  Proctors. 

To  C  and  Z.,  Esqs.,  Proctors  for  Claimant. 

b.  Against  Two  Vessels,  Both  in  Fault. 
Form  No.  5  7  5  • 

At  a  stated  term  of  the  District  Court  of  the  United  States  for 

the District  of ,  held  at   the  Federal  building  in  the 

city  of ,  on  the day  of  ,  \%95.    Present:  The 

Honorable  A  B,  District  Judge. 

CD 

against 

The  steamboat  E,  her  engines,  etc.,  and 

the  steam  tug  F,  her  engines,  etc. 

An  interlocutory  decree  having  heretofore  been  entered,  whereby, 
among  other  things,  it  was  adjudged  that  the  libelant  above  named 
recover  his  damages  caused  as  set  forth  in  the  libel  herein  against 
both  the  steamboat  E  and  the  steam  tug  F;  and  the  matter  having 
been  referred  to  S  Z,,  United  States  commissioner,  to  ascertain  and 
report  the  amount  of  such  damages,  and  the  said  commissioner  having 
reported  such  damages  at  the  sum  of  three  thousand  four  hundred 
and  fifty  dollars,  and  the  claimants  of  the  steamboat  E  and  the 
steam  tug  F  having  filed  exceptions  to  such  report,  and  the  said  excep- 
tions having  been  overruled  by  the  court ;  and  the  libelant's  costs 
having  been  taxed  at  the  sum  of  one  hundred  and  twenty  five  dollars; 
it  is  now  ordered,  adjudged,  and  decreed  by  the  court  that  the  libel- 
ant C  Z>  do  recover  against  the  steamboat  E.,  her  engines,  etc., 
and  the  steam  tug  i^,  her  engines,  etc.,  the  sum  of  three  thousand 
four  hundred  and  fifty  dollars,  and  the  further  sum  of  one  hundred 
and  twenty  five  dollars,  making  in  all  the  sum  of  three  thousand  five 
hundred  and  seventy  five  dollars,  and  that  the  said  steamboat  E 
and  the  said  steam  tug  F  be  condemned  therefor ;  and  it  is  further 
ordered  that  the  claimants  of  the  steamboat  E^  or  their  sureties,  do 
pay  one  half  of  the  said  sum,  and  the  claimant  of  the  steam  tug  7^, 
or  her  sureties,  do  pay  the  other  half  of  the  said  sum;  but  that  any 
balance  of  either  of  said  halves  which  the  libelant  may  not  be  able 
to  collect  from  either  of  the  said  vessels,  or  their  sureties,  be  paid 
by  the  other  vessel,  her  claimants  or  sureties ;  and  it  is  further 
ordered  that,  on  payment  by  either  vessel  of  one  half  of  said  sum, 
all  the  proceedings  by  the  libelant  against  such  vessel  be  stayed 
until  the  return  by  the  marshal  of  an  unsatisfied  execution  against 
the  other  vessel  for  the  other  half  of  said  amount,  or  until  it  shall 
otherwise  appear  that  the  libelant  is  unable  to  collect  the  other 
half  of  his  damages  against  the  said  other  vessel  by  process  from  the 
court ;    and  it  is  further  ordered  that,  unless  an  appeal  be  taken  from 
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this  decree  within  the  time  allowed  by  law  and  prescribed  by  the 
rules  and  practice  of  the  court,  the  stipulators  for  value  and  for 
costs  on  the  part  of  the  respective  steam  vessels  do  cause  the  engage- 
ment of  their  stipulations  to  be  performed,  or  show  cause  within 
four  days  thereafter  why  execution  should  not  issue  against  them, 
their  goods,  chattels,  and  lands,  A  B, 

U.  S.  District  Judge. 

e.  Final  Decree,  Apportionment,  Cross-Libel. 
Form  No.  576. 

At  a  stated   term  of  the  District  Court  of  the  United  States  for 

the District  of  ,  held  at  the  Federal   building  in  the 

city  of ,    on  the  first  day  of  March.,    i895.     Present :  The 

Honorable  A  B,  District  Judge. 
CD 

against 

The  steamship  £,  her  engine,  etc., 

£  Steamship  Company^  claimant. 

E  Steamship  Company 

against 

The   steamship  F,  her  engine,    etc., 

C  D,  claimant. 

An  interlocutory  decree  having  been  entered  in  the  first  above 
cause  on  January  15,  iS95,  and  in  the  second  above  cause  on  Jan- 
uary 16,  1895,  wherein  and  whereby  it  was  ordered  that  the  colli- 
sion mentioned  in  the  pleadings  herein  was  caused  by  the  fault  of 
both  the  steamship  E  and  the  steamship  F,  and  further  ordering 
that  the  matter  be  referred  to  S  Z.,  Esq.,  United  States  commis- 
sioner, to  ascertain  and  compute  the  damages  sustained  by  each  of 
the  above  libelants  by  reason  of  the  said  collision ;  and  the  said 
commissioner  having  made  and  filed  his  report,  wherein  he  fixes 
the  damage  caused  by  the  collision  to  the  steamship  JS  at  the  sum 
of  ten  thousand  dollars,  and  the  damage  to  the  steamship  F  at  the 
sum  oi  five  thousand  dollars,  and  no  exception  having  been  filed  to 
such  report  ;  and  the  costs  of  the  libelant  C  D  having  been  taxed 
at  the  sum  of  five  hundred  dollars,  and  the  costs  of  the  libelant,  the 
E  Steamship  Company,  having  been  taxed  at  the  sum  of  t-wo  hun- 
dred and  fifty  dollars  :  now,  therefore,  it  is  hereby  ordered,  ad- 
judged, and  decreed  by  the  court,  that  the  libelant  the  E  Steam- 
ship Company,  owner  of  the  steamship  E.,  do  recover  against  the 
steamship  F,  her  engines,  etc.,  one  half  of  the  excess  of  the  amount 
of  the  damages  sustained  by  it  over  the  amount  of  the  damages 
sustained  by  the  libelant  C  D,  to  wit,  the  sum  of  tivo  thousand 
five  hundred  dollars,  and  in  addition  thereto  one  half  the  difference 
between  the  costs  taxed  by  the  respective  libelants,  to  wit,  the  sum 
of  one  hundred  and  ttventv-five  dollars,  amounting  in  all  to  the  sum  of 
two  thousand  six  hundred  and  twenty  five  dollars,  and  that  the  steam- 
ship F,  her  engines,  etc.,  be  condemned  therefor  ;  and  it  is  further  or- 
dered that,  unless  an  appeal  be  taken  from  this  decree  within  the  time 
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limited  by  law,  the  stipulators  for  value  and  for  costs  on  behalf  of 
the  steamship  F  do  cause  the  engagement  of  their  stipulations  to 
be  performed,  or  show  cause  within  four  days  after  the  expiration 
of  said  time  to  appeal,  or  if  that  be  not  a  day  of  jurisdiction,  then 
on  the  first  succeeding  day  of  jurisdiction,  why  execution  should 
not  issue  against  them,  their  goods,  chattels,  and  lands. 

A  B, 
U.  S.  District  Judge. 

d.  Final  Decree  and  Summary  Judgment  against  Stipulators. 

Form  No.  577. 

At  a  stated  term  of  the  District  Court  of  the  United  States  of 

America  for  the  District  of ,  held  at  the  United  States 

court  rooms  in  the  city  of ,  on   Wednesday,  \.\\&  fourth  day  of 

March,  in  the  year  of  our   Lord  one  thousand  eight  hundred  and 
ninety-Jive.     Present :  The  Honorable  A  B.   District  Judge. 
CB  )   ' 

against  [- 

The  steamer  £,  her  tackle,  apparel,  and  furniture.  ) 

On  reading  and  filing  a  certified  copy  of  an  order  made  in  the 
above  entitled  cause  on  the  tiventy-sixth  day  of  February,  i895, 
requiring  the  stipulators  for  value  and  for  claimant's  costs  herein  to 
cause  the  engagement  of  their  stipulations  to  be  performed,  or  show 
cause  within  four  days,  or  on  the  first  day  of  jurisdiction  thereafter, 
why  execution  should  not  issue  against  them,  their  goods,  chattels, 
and  lands,  according  to  their  said  stipulation,  with  an  affidavit  of 
service  of  a  copy  of  said  order  on  F  and  G,  Esqs.,  proctors  for 
the  claimant  herein,  on  the  twenty-seventh  day  of  February,  iS95, 
and  no  cause  being  shown  :  now,  on  motion  of  -^and  Af,  proctors 
for  the  libelant  herein,  it  is  ordered  and  decreed  that  a  summary 
judgment  be,  and  the  same  is  hereby,  entered  against  B  S  and  T  W, 
the  stipulators,  for  value  and  claimant's  costs  herein  for  the  sum  of 
five  thousand  two  hundred  andjifty  dollars,  the  amount  of  their  said 
stipulations ;  and  that  the  libelant  have  execution  thereon  to  satisfy 
this  decree.  A  B, 

U.S.  District  Judge. 

e.  Limitation  of  Liability  —  Decree. 
Form  No.  578. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for  the 
District  of  ,   held  at  the  court  rooms  in  the  Federal 


building  in  the  city  of ,  on  the  twenty-ninth  day  of  November , 

iS95.     Present :  Honorable  A  B,  District  Judge. 
In  the  matter  of  the  libel  and  petition  ) 

of  the  C  Steamship  ComJ>any  for  > 

limitation  of  liability,  etc.  ) 

A  libel  and  petition  having  been  filed  in  this  court  on  the  thirtieth 
day  of  January,  i895,  by  the  C  Steamshif  Company,  owner  of  the 
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steamship  C,  wherein  said  C  Steamship  Company,  by  reason  of  cer- 
tain matters  and  things  in  the  libel  alleged,  prayed  for  a  limitation  of 
its  liability  on  account  of  a  certain  stranding  of  the  said  steamship  C 
on  the  tenth  day  of  February,  i8^^  (and  also  denied  all  liability  by 
reason  of  the  said  stranding) ;  and  a  monition  having  thereupon 
issued  out  of  this  court  against  all  persons  claiming  loss  or  damage  by 
reason  of  the  matters  and  things  in  the  libel  alleged,  citing  them  to 
appear  and  make  proof  of  their  respective  claims  on  or  before  the 
fifth  day  of  August,  i895,  before  6"  L,  Esq.,  a  commissioner  of 
this  court  appointed  for  that  purpose,  and  to  answer  the  libel  and 
petition  in  this  proceeding;  and  the  said  monition  having  on  said ffth 
day  of  August,  iS95,  been  duly  returned  to  this  court,  with  proof  of 
due  publication  thereof  by  the  marshal  of  this  district;  and  the  said 
commissioner  having  on  said  ffth  day  of  August,  i895,  reported  to 
this  court  that  the  following  persons  and  no  others  had  duly  appeared 
before  him  and  made  proof  of  their  claims  as  directed  by  said  moni- 
tion, to  wit,  D  E,EF,  G  H,  IM,  MN,  and  RS;  and  the  defaults 
of  all  other  parties  claiming  loss  or  damage  by  reason  of  the  matters 
and  things  in  the  libel  alleged  having  been  thereupon  duly  entered, 
and  no  other  parties  having  appeared  on  proclamation  duly  made  in 
open  court  upon  the  return  of  said  monition ;  and  the  claimants  above 
named  having  appeared  and  filed  answers  to  the  libel  herein,  and  the 
issues  raised  by  such  answers  having  come  on  to  be  heard  by  the  court 
and  having  been  argued  and  submitted  by  the  advocates  for  the 
respective  parties,  and  due  deliberation  having  been  had,  it  is  now 
therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  peti- 
tioner herein  is  in  no  way  liable  for  the  stranding  alleged  in  the  libel 
herein,  or  for  the  damages  thereby  occasioned,  and  that  the  claims 
of  the  above  named  claimants  be,  and  they  hereby  are,  dismissed  with 
costs  to  the  petitioner,  and  that  the  said  petitioner  and  its  steamship 
C  be,  and  the  same  hereby  are,  forever  released  and  discharged  from 
every  and  all  claims  arising  out  of  the  said  stranding  of  whatsoever 
kind,  and  that  the  proceeds  of  said  steamship  C  now  in  the  registry 
of  this  court  be  returned  to  the  petitioner  (or  the  bonds  given  by  it  to 
abide  the  final  decree  of  this  court  be  canceled^  (or  the  said  steam- 
ship C,  now  in  the  hands  of  E  T,  trustee,  be  retransf  erred  by  said 
trustee  to  the  said  petitioner^ ;  and  it  is  further  ordered  that  all  per- 
sons whatsoever,  who  now  claim  or  who  may  hereafter  claim  dam- 
ages for  any  loss,  destruction,  damage,  or  injury,  done,  occasioned,  or 
incurred  by  reason  of  the  stranding  of  the  steamship  C  in  the  libel 
described,  be,  and  they  hereby  are,  perpetually  restrained  and  enjoined 
from  commencing  or  further  prosecuting  any  actions,  suits,  or  pro- 
ceedings whatever  against  the  said  steamship  C  or  the  C  Steamship 
Company  because  of  any  loss,  damage,  or  injury,  done,  occasioned,  or 
incurred  to  them  by  reason  of  the  above  mentioned  stranding  (or 
ordered,  adjudged,  and  decreed  by  the  court  that  the  said  stranding 
was  in  no  way  done,  occasioned,  or  incurred  by  or  with  the  privity  or 
knowledge  of  the  petitioner,  the  said  C  Steamship  Company,  and 
that  the  said  petitioner  is  therefore  entitled  to  limit  its  liability  to  the 
extent  of  the  value  of  its  interest  in  the  steamship  C  and  her  freight 
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fending,  and  is  hereby  forever  released  and  discharged  from  any 
further  liability,  by  reason  of  the  said  stranding,  to  any  person  or  per- 
sons whatsoever ;  but  that  the  said  stranding  ivas  caused  by  and  on 
account  of  the  negligence  of  the  ojficers  and  servants  of  the  said  C 
Steamship  Company  in  command  of  the  steamship  C,  and  the  said  C 
Steamship  Co?Hpany  and  the  steamship  C  are  therefore  liable  to  the 
claimants  herein  to  the  extent  of  the  value  of  the  interest  of  said  C 
Steamship  Company  in  said  steatnship  C,  and  her  freight  pending; 
and  the  matter  is  hereby  referred  to  S  L,  Esq.,  the  commissioner 
heretofore  appointed  to  receive  claims  herein,  to  take  proof  of  such 
claims,  and  to  report  to  the  court  the  priorities  among  such  claims, 
if  any  exist,  and  the  proportion  of  the  fund  in  court  which  is  due  to 
each  of  said  claimants)"^  (or  ordered,  adjudged,  and  decreed  by  the 
court  that  the  said  stranding  mentioned  in  the  libel  herein  was  done, 
occasioned,  and  incurred  with  the  privity  and  knowledge  of  the  peti- 
tioner, the  said  C  Steamship  Company,  and  that  the  said  petitioner 
is  in  no  way  entitled  to  a  limitation  of  its  liability,  and  the  libel  herein 
is  therefore  dismissed  with  costs  to  the  claimants ;  and  it  is  further 
ordered  that  unless  an  appeal  be  taken  from  this  decree  within  the 
tim.e  prescribed  by  law^  the  petitioner  do  pay  into  the  registry  of  court 
an  amount  which,  together  with  the  proceeds  of  the  said  steamship  C 
now  in  said  registry,  shall  equal  the  full  amounts  of  all  the  claims 
heretofore  filed  in  this  proceeding  with  S  L,  Esq.,  cotnmissioner^ 
with  interest  and  costs,  and  that  the  clerk  of  this  court  do  thereupon 
pay  to  each  of  said  claimants  the  amount  of  his  said  claim  ,  with  inter- 
est and  costs);  and  (in  any  case  if  a  stipulation  has  been  given) 
it  is  further  ordered  that  unless  an  appeal  be  taken  from  this  decree 
-within  the  time  limited  by  law,  and  prescribed  by  the  rules  and 
practice  of  this  court,  the  stipulators  for  value  (or  for  claimant s 
costs)  do  cause  the  engagement  of  their  stipulations  to  be  performed, 
or  show  cause  within  four  days  after  the  expiration  of  the  said  time 
to  appeal  why  execution  should  not  issue  against  them,  their  goods, 
chattels,  and  lands. 

VII.  COMMISSIONER'S  REPORT. 
1.  In  General. 

Form  No.  579. 

United  States  District  Court, District  of . 

A  B  ) 

against  > 

The  steam  tug  C,  her  engines,  etc.  ) 

I,  S  L,  the  United  States  commissioner  to  whom  the  above  mat- 
ter was  referred  by  decree  dated  \}ae.  first  day  of  September,  iS95,  to 
ascertain  the  amount  of  the  damage  sustained  by  the  libelant  by 
reason  of  a  collision  between  his  schooner,  the  Z),  and  the  above 

1.  A  decree  in  this  form  would  have  to  pay  the  fund  in  court  to  the  claim- 
to  be  followed  by  a  second  report  of  ants,  and  thereafter  making  perpet- 
the  commissioner,  and  a  second  de-  ual  the  injunction  against  further 
cree  directing  the  clerk  of  the  court     suits. 
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named  steam  tug  C,  on  the  twenty-sixth  day  of  March ^  i895,  do 
hereby  report  that  I  have  been  attended  by  the  proctors  for  the  re- 
spective parties,  and  have  heard  witnesses  for  both  parties,  whose 
testimony  is  filed  herewith;  and  I  assess  the  libelant's  damages  at 
the  following  figures : 

Damage  to  hull  of  the  schooner  Z> $  548.26 

Spars  replaced 231.00 

New  foresail  and  jib 173-46 

Repainting 45-oo 

Demurrage  for  20  days,  at  $25  per  day 500.00 

Total $1497.72 

All  of  which  is  respectfully  submitted.  S  Z., 

October  5,  iS95.  U.  S.  Commissioner. 

2.  In  Proceeding's  for  Limitation  of  Liability. 

Form  No.  580. 

United  States  District  Court, District  of . 

In  the  matter  of  the  libel  and  petition  J 

of  the    C   Steamship  Company    for  > 

limitation  of  liability,  etc.                    ) 
To  the  District  Court  of  the  United  States  for  the District  of 


I,  S  L,  the  commissioner  appointed  by  this  court  to  receive  and 
report  all  claims  of  loss  or  damage  arising  out  of  the  matters  and 
things  in  the  libel  herein  alleged,  do  hereby  report  that  the  claims 
herew^ith  set  forth  are  claims  arising  by  reason  of  the  matters  alleged 
in  the  libel,  and  that  they  were  presented  to  and  proved  before 
me  by  the  parties  named  below,  on  the  dates  set  opposite  their  re- 
spective names,  viz.  : 

Feb.  20,  1896.  D    E  for  loss  of  4,000  barrels  of  flour $10,000.00 

Mch.  I,  1896.  E    /^  for  loss  of  certain  reaping  machines 8,000.00 

"  I,   1896.   G   H  for  damage  to  cases  of  oil 12,481.26 

"  3,   1896.  /    M  for  personal  injuries 5,000.00 

"  10,  1896.  M  N  for  supplies  furnished  to  the  steamship  C.  .  .  .  4,381.00 

"  15,  1896.  R    S  for  collision  between  the  steamship  Cand  the 

bark  L 8,000.00 

Total $47,962.26 

and  that  no  other  claims  have  been  presented  to  me.  5'  Z., 

August  0,  1 8.96.  Commissioner. 

3.  Exceptions  to  Commissioner's  Report. 

Form  No.  581. 

United  States  District  Court,  Southern  District  of  JVctv  Tork, 
A  B 
against 
The  steam  tug  C.  her  engines,  etc. 

The  claimant  of  the  steam  tug  C  hereby  excepts  to  the  report  of  the 
commissioner  herein  in  the  following  particulars  : 

First,   In  that  he  has  disregarded  the  weight  of  the  evidence  in 
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assessing  the  damage  to  the  hull  of  the  schooner  D  at  %5Jf8.26^  in- 
stead of  at  %2S9.00. 

Second,  In  that  he  has  allowed  for  a  new  foresail  and  jib  the 
sum  of  $173.46,  whereas  the  testimony  shows  that  no  new  sails 
were  put  on  the  vessel,  but  the  old  ones  were  repaired  and  used. 

Third,  In  that  he  has  allowed  demurrage  at  the  rate  of  $25  per 
day,  instead  of  at  $10  per  day.  A,  S,  and  /I/, 

Claimant's  Proctors. 

Sir  :  Take  notice  that  we  shall  bring  on  the  above  exceptions  for 
hearing  on  the  fentk  day  of  October,  i8P5,  at  the  opening  of  court 
on  that  day.  Yours,  etc., 

A,  S,  and  M, 

October  6,  iS95.  Claimant's  Proctors. 

To  C  and  Z,  Esqs.,  Libelant's  Proctors. 

VIII.  STIPULATIONS. 

1.  For  Libelant's  Costs. 

STIPULATION      FOR     LIBELANT'S     COSTS,    ENTERED    INTO     PURSUANT 
TO    THE    RULES    AND    PRACTICE    OF    THIS    COURT. 

Form  No.  582. 
District    Court    of    the    United    States    for    the    District 


of . 

Whereas  a  libel  was  filed  in  this  court  on  the  /irst  day  of  June^ 
i890,  hy  A  ^  against  the  ship  C,  her  tackle,  apparel,  and  furniture. 
for  the  reasons  and  causes  in  the  said  libel  mentioned ;  and  the 
parties  hereto  hereby  consenting  that,  in  case  of  default  or  con- 
tumacy on  the  part  of  the  libelant  or  his  sureties,  execution  for  the 
sum  of  two  hundred  and  fifty  dollars  may  issue  against  them,  their 
goods,  chattels,  and  lands ;  now,  therefore,  it  is  hereby  stipulated 
and  agreed,  for  the  benefit  of  whom  it  may  concern,  that  the  libel- 
ant herein  and  the  stipulators  undersigned,  C  D,  residing  at  No.  — 
W.  21st  street,  in  the  city  of  JVew  York,  and  by  occupation  a  ship- 
ping broker,  and  E  F,  residing  at  No.  —  39th  street,  in  the  city  of 
Brooklyn,  and  by  occupation  a  builder,  shall  be  and  each  of  them  is 
hereby  bound  in  the  sum  of  tivo  hundred  and  fifty  dollars,  conditioned 
that  the  libelant  above  named  shall  pay  all  costs  and  expenses  which 
shall  be  awarded  against  him  by  the  final  decree  of  this  court,  or 
upon  appeal  by  the  appellate  court.  A  B. 

Taken  and  acknowledged  this day  )  C  D. 

of ,  i85-,  before  me, .  \  E  F. 

Southern  District  of  New  York,  ss. 

C  D  and  E  F,  the  above  stipulators,  being  duly  sworn,  each  de- 
poses and  says  that  he  resides  as  above  set  forth,  and  that  he  is 
worth  the  sum  of  five  hundred  dollars  over  and  above  all  his  debts 
and  liabilities.  C  D. 

Sworn  to  this day  of ,  /  B  F. 

1 89-,  before  me.  .  \ 
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2.  For  Claimant's  Costs. 

STIPULATION  FOR  CLAIMANT'S    COSTS,  ENTERED  INTO  PURSUANT  TO 
THE  RULES  AND  PRACTICE  OF  THIS  COURT, 

Form  No.  583. 

District  Court  of  the  United  States,   for  the  District  of 

:     Whereas  a  libel  was  filed  in  this  court  on  the  nineteenth 


day  of  November .,  iS91,  by  A  J^  against  the  ship  C,  her  tackle, 
apparel,  and  furniture,  for  the  reasons  and  causes  in  the  said  libel 
mentioned  ;  and  whereas  a  claim  to  the  said  ship  C  has  been  filed 
by  Z,  of  the  city  of  JVew  Yori,  the  owner  of  the  said  ship,  and  the 
parties  hereto  hereby  consenting  that,  in  case  of  default  or  contumacy 
on  the  part  of  the  claimant  or  his  sureties,  execution  for  the  sum  of 
two  hundred  and  fifty  dollars  may  issue  against  their  goods,  chattels, 
and  lands  :  now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the 
benefit  of  whom  it  may  concern,  that  the  claimant  herein  and  the 

stipulators  undersigned,  C  Z>,  residing  at  No. W.  21st  street-, 

in  the  city  of  New  Tork,  and  by  occupation  a  shipping  broker,  and 

E  F,  residing  at  No.  39th  street,  in  the  city  of  Brooklyn,  and 

by  occupation  a  builder,  shall  be  and  each  of  them  is  hereby  bound 
in  the  sum  of  two  hundred  and  fifty  dollars,  conditioned  that  the 
claimant  above  named  shall  pay  all  costs  and  expenses  which  shall  be 
awarded  against  him  by  the  final  decree  of  this  court,  or  upon  appeal 
by  the  appellate  court,  Z. 

CD. 

Taken  and  acknowledged  this J  E  F. 

day   of   ,    1 89-,    before    me,  > 

Southern  District  of  New  Tork^  ss. 

C  D  and  E  F,  the  above  stipulators,  being  duly  sworn,  each 
deposes  and  says  that  he  resides  as  above  set  forth,  and  that  he  is 
worth  the  sum  oi  five  hundred  dollars  over  and  above  all  his  debts 
and  liabilities.  C  D, 

Sworn  to  this day  of  ^  E  F. 


\%9—,   before  me, 


3.  Fop  Value. 

Form  No,  584. 

STIPULATION   FOR  VALUE,  ENTERED   INTO  PURSUANT  TO  THE   RULES 
AND  PRACTICE  OF  THIS  COURT. 

District  Court  of  the   United   States,  for  the District  of 


Whereas  a  libel  was  filed  on  the  first  day  of  February,  i895,  by 
A  B  against  the  steamer  C,  her  engines,  tackle,  apparel,  and  furni- 
ture, for  the  reasons  and  causes  in  the  said  libel  mentioned ;  and 
whereas  the  said  steamer  C  is  now  in  the  custody  of  the  marshal 
of  this  district,  under  process  duly  issued  out  of  this  court  in  accord- 
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ance  witti  the  prayer  of  said  libel  [or  whereas  the  issuing  of  process 
has  been  waived  on  the  stipulation  of  the  claimant  hereinafter  named 
to  appear  in  the  suit  and  give  satisfactory  security) ;  and  whereas 
a  claim  to  said  vessel  has  been  filed  by  Z,  of  the  city  of  JVew  York, 
and  the  value  thereof  has  been  fixed  by  consent  (or  by  the  court) 
(or  by  appraisal)  atfve  thousand  dollars,  for  the  purpose  of  bond- 
ing, as  appears  by  the  said  consent  indorsed  hereon  ;  and  the  parties 
hereto  hereby  consenting  and  agreeing  that,  in  case  of  default  or 
contumacy  on  the  part  of  the  claimant  or  his  sureties,  execution  for 
the  above  agreed  amount,  with  interest  thereon  from  this  date,l  may 
issue  against  their  goods,  chattels,  and  lands:  now,  therefore,  the 
condition  of  this  stipulation  is  such  that  if  the  claimant  herein,  and 
C  D,  residing  at  No.  —  W.  21st  street,  in  the  city  of  JVew  Tork,  and 
by  occupation  a  shipping  broker,  and  E  F,  residing  at  No.  —  S9th 
street,  in  the  city  of  Brooklyn^  and  by  occupation  a  builder,  the 
stipulators  undersigned,  shall  abide  by  all  orders  of  the  court,  inter- 
locutory or  final,  and  pay  the  amount  awarded  by  the  final  decree 
rendered  by  this  court,  or  by  any  appellate  court  if  an  appeal  in- 
tervene, with  interest,  then  this  stipulation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue.  Z. 

Taken  and  acknowledged  this \  E  F. 

day  of  ,  i8P-,   before   me,  >  C  D. 

Southern  District  of  New  Tork,  ss. 

C  D  and  F  F,  the  above  stipulators,  being  duly  sworn,  each  de- 
poses and  says  that  he  resides  as  above  set  forth,  and  that  he  is  worth 
the  sum  of  ten  thousand  dollars  over  and  above  all  his  debts  and 
liabilities. 

Sworn  to  before  me,  this 

day  of  ,  i8P-. 


(  When  value  is  fxcd  by  consent^  the  following  should  be  indorsed 
on  the  stipulation.)  The  value  of  the  said  steamer  C  is  hereby 
fixed,  for  the  purpose  of  bonding  in  this  suit,  at  the  sum  oi  five 
thousand  dollars,  and  the  foregoing  stipulation  is  approved  as  to 
form,  amount,  and  sufficiency  of  surety.  L  and  M., 

New  Tork^ ,  i8.9— .  Proctors  for  Libelant. 

(  When  value  is  fixed  by  the  court,  the  court  should  approve  the 
stipulation . ) 

4.  On  Filing  Petition  under  Rule  59. 

STIPULATION  FOR  PETITIONER'S    COSTS,  ENTERED    INTO    PURSUANT 
TO  THE   RULES   AND    PRACTICES  OF  THIS  COURT. 

Form  No.  585. 
District  Court  of  the  United  States  for   the  District  of 


Whereas  a  petition  was  filed  in   this  court  on  the  thirtieth  day  of 

1.  In  a  stipulation  for  value  in  limita-     interest  thereon  from  the  close  of  the 
jnof  liability  proceedings,  say,  "with     voyage  described  in  the  libel  herein." 
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March^  i89-,  by  C  Z>,  owner  and  claimant  of  the  steamboat  E^ 
against  the  steam  tug  Z,  her  engines,  etc.,  for  the  purpose  of  making 
said  steam  tug  L  a  party  defendant  with  the  steamboat  ^  in  a  suit 
heretofore  brought  against  said  steamboat  E  by  one  F^  for  the  rea- 
sons and  causes  in  the  said  libel  mentioned ;  and  the  parties  hereto 
hereby  consenting  that,  in  case  of  default  or  contumacy  on  the  part 
of  C  D  ox  his  sureties,  execution  for  the  sum  of  two  hundred 
and Jifty  dollars  may  issue  against  him,  his  goods,  chattels,  and 
lands.  Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the 
benefit  of  whom  it  may  concern,  that  the  petitioner  herein  and  the 
stipulators  undersigned,  A  JS,  residing  at  No.  —  W.  20th  street, 
in  the  city  of  Nenv  Tork,  and  by  occupation  a  builder,  and  M N ^ 
residing  at  No.  —  E.  Jf^J^th  street,  in  the  city  of  Nciv  Tork,  and  by 
occupation  a  broker,  shall  be  and  each  of  them  is  hereby  bound  in 
the  sum  of  tivo  hundred  and  Jifty  dollars,  conditioned  that  the  peti- 
tioner above  named  shall  pay  to  the  libelant  and  to  any  claimant  or 
new  party  brought  in  by  virtue  of  the  process  asked  for  herewith 
all  such  costs,  damages,  and  expenses  as  shall  be  awarded  against 
the  petitioner  by  the  court  upon  the  final  decree  in  said  cause, 
whether  rendered  in  the  original  or  appellate  court. 
Taken  and  acknowledged  this )  C  f). 

day    of   ,    i85— ,    before   me.  >  A  B. 

.    )  M  N. 

Southern  District  of  New  York,  ss. 

A  B  and  M N^  the  above  stipulators,  being  duly  sworn,  each  de- 
poses and  says  that  he  resides  as  above  set  forth,  and  that  he  is 
worth  the  sum  oi Jive  hundred  dollars  over  and  above  all  his  debts 
and  liabilities.  A  B. 

Sworn  to  this day  of ,  ')  M  N. 

i89—,  before  me.  > 


IX.  TESTIMONY  AND  DEPOSITIONS. 

1.  Notice  of  Examination  De  Bene  Esse. 

Form  No.  586. 

United  States  District  Court,  District  of 

A  B 

against 

The  ship  C,  her  tackle,  apparel,  and  furniture. 

Sirs :  Please  take  notice  that  the  testimony  of  Z)  E,  a  witness  on 
behalf  of  the  claimant  herein,  who  is  about  to  proceed  to  sea  (or 
ivho  is  about  to  go  out  of  the  United  States,  or  out  of  the  district  in 
which  this  case  is  to  be  tried,  and  to  a  greater  distance  than  100 
miles  frofn  the  place  of  trial  before  the  time  of  trial)  (or  who  is 
ancient  or  infirm),  will  be  taken  de  bene  esse  at  the  ofHce  of  7? and 
6",  proctors  for  claimant.  No.  —  Wall  street,  JVew  Tork,  on  the 
twenty-fifth  day  of  fanuary,  i895,  at  2  o'clock  p.m.  on  that  day,  be 
fore   WD,  Esq.,  a  notary  public,  and  you  are  hereby  notified  to  be 
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present  at  such  time  and  olace,  and  put  interrogatories  to  said  witness 
if  you  shall  see  fit.  Yours,  etc., 

.  January  23d,  i895.  R  and  S, 

To  L  and  M,  Esqs.,  Proctors  for  Claimant. 

Proctors  for  Libelant. 


LETTER    ROGATORY    TO    FOREIGN    JURISDICTION 

Form  No.  587. 

(Precedent  in  Nelson  v.  U.  S.,  Pet.  C.  C.  236.) 

United  States, 

District  of  Pennsylvania. 

The  President  of  the  United  States  to  any  judge  or  tribunal  hav- 
ing jurisdiction  of  civil  causes  at  Havana,  Greeting :  Whereas  a 
certain  suit  is  pending  before  us  in  which  John  D.  Nelson,  Henry 
Abbott,  and  "Joseph  E.  Taten  are  claimants  of  the  schooner  Perse- 
verance and  cargo,  and  the  United  States  of  America  are  the  de- 
fendants, and  it  has  been  suggested  to  us  that  there  are  witnesses 
residing  within  your  jurisdiction  without  whose  testimony  justice 
cannot  completely  be  done  between  the  said  parties ;  we  therefore 
request  you  that,  in  furtherance  of  justice,  you  will  by  the  proper  and 
usual  process  of  your  court  cause  such  witness  or  witnesses  as  shall 
be  named  or  pointed  out  to  you  by  the  said  parties,  or  either  of  them, 
to  appear  before  you  or  some  competent  person  by  you  for  that  pur- 
pose to  be  appointed  and  authorized,  at  a  precise  time  and  place,  by 
you  to  be  fixed,  and  there  to  answer  on  their  oaths  and  affirmations 
to  the  several  interrogatories  hereunto  annexed,  and  that  you  will 
cause  their  depositions  to  be  committed  to  writing  and  returned  to  us 
under  cover  duly  closed  and  sealed  up,  together  with  these  presents, 
and  we  shall  be  ready  and  willing  to  do  the  same  for  you  in  a  simi- 
lar case  when  required. 

(  Witness,  etc.) 

2.  Notice  of  Motion  to  Suppress  Deposition. 

Form  No.  588. 


United  States  District  Court, 
A  B 


District  of 


against  > 

The  ship  C,  her  tackle,  apparel,  and  furniture.  ) 

Sirs  :  Please  take  notice  that  we  shall  move  this  court,  at  the  court 

room  in  the  Federal  building  in  the  city  of ,  on  the  Jifth  day 

of  February,  iS95,  at  the  opening  of  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  for  an  order  suppressing  the  depo- 
sition oi  D  E  herein,  on  the  ground  that  no  sufficient  notice  of  tak- 
ing the  same  was  given  to  us,  and  for  such  other  and  further  relief 
as  may  be  just.  Yours,  etc.,  L  and  M, 

Dated  February  1,  i895.  Proctors  for  Libelant. 

To  P  and  S,  Esqs., 

Proctors  for  Claimant. 
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3.  Commission  to  Take  Testimony. 

Form  No.  589. 

The  President  of  the  United  States  of  America  to  A  B ,  Esq., 
consul  of  the  United  States  at  the  city  of  Liverpool^  in  the  King- 
dom of  Great  Britain^  Greeting:  Know  ye,  that  we,  in  confidence 
of  your  prudence  and  fidelity,  have  appointed  you  a  commissioner, 
and  by  these  presents  do  give  you  full  power  and  authority 
diligently  to  examine  upon  their  corporal  oaths,  or  affirmations,  be- 
fore you  to  be  taken,  and  upon  the  interrogatories  hereunto 
annexed,  C  D^  E  F,  and  G  U,  as  witnesses  on  the  part  of  the 
libelant  in  a  certain  cause  now  pending  undetermined  in  the  Dis- 
trict Court  of  the  United  States  of  America  for  the District 

of ,  wherein   L  M  is  libelant  against  the  steamship  N^  her 

engines,  etc.  And  we  do  further  empower  you,  the  said  consul, 
to  examine  on  the  same  behalf,  and  in  like  manner,  any  other  person 
or  persons  who  may  be  produced  as  witnesses  before  you;  and  we 

do  hereby  require  you ,  before  whom  such  testimony  may  be 

taken,  to  reduce  the  same  to  writing,  and  to  close  it  up  under  your 
hand  and  seal,  directed  to  S  L^  Esq.,  clerk  of  the  District  Court 

of  the  United  States  for  the District  of ,  at  the  city 

of ,  as  soon  as  may  be  convenient  after  the  execution  of  this 

commission;  and  that  you  return  the  same  when  executed,  as  above 

directed,  with  the  title  of  the  cause  indorsed  on  the  envelope  of  the 

commission. 

Witness  the   Honorable  D  JR,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of ,  at  the  city  of 

,  ih-is  first  day  of  February,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ninety-five,  and  of  our  independ- 
ence the  one  hundred  and  nineteenth.  S  L, 

Clerk  of  the  District  Court  of  the  United 

States  for  the District  of . 

[Annex  interrogatories  and  cross-interrogatories.^ 

4.  Interrogatories  at  Foot  of  Pleading-. 

Form  No.  590. 

Interrogatories  addressed  to  the  claimants  herein  which  they  are 
required  to  answer,  in  writing,  under  oath. 

First,  Was  not  the  steam  tug  A,  whose  owner  is  the  libelant 
herein,  the  first  vessel  to  reach  the  ship  B  after  fire  broke  out  on 
her  on  July  1,  iS90? 

Second,  Did  not  the  master,  or  some  one  in  authority,  on  the  ship 
B  direct  those  on  the  steam  tug  A  to  cut  the  B's  lines  and  haul 
her  out  into  the  stream  as  speedily  as  possible  ?  Who  was  it  that 
gave  such  order? 

Third,  State  in  a  general  way  of  what  the  cargo  of  the  B  con- 
sisted at  the  time,  and  what  was  its  value. 

Fourth,  Was  there  any  freight  due  and  unpaid  to  said  ship,  and 
if  so,  what  amount  and  from  whom?  A  and  B, 

September  3,  18PO.  Proctors  for  Libelant. 
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X.  PROCESS  AND  WRITS. 

1.  In  General. 

a.  Process  in  Rem. 
Form  No.  591. 


District  of 


The  President  of  the  United  States  of  America  to  the  marshal 

of  the District  of ,  Greeting  :     Whereas  a  libel  hath 

been  filed  in  the  District  Court  of  the  United  States  for  the 

District  of ,  on  the  first  day  of  February  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ninety-six^  hy  A  £  against 
the  ship  C,  her  tackle,  apparel,  and  furniture,  for  the  reasons  and 
causes  in  the  said  libel  mentioned,  and  praying  the  usual  process  and 
monition  of  the  said  court  in  that  behalf  to  be  made,  and  that  all 
persons  interested  in  the  said  ship  C,  her  tackle,  etc.,  may  be  cited 
in  general  and  special  to  answer  the  premises,  and  all  proceedings 
being  had,  that  the  said  ship  C,  her  tackle,  etc.,  may,  for  the  causes 
in  the  said  libel  mentioned,  be  condemned  and  sold  to  pay  the 
demands  of  the  libelant. 

You  are  therefore  hereby  commanded  to  attach  the  said  ship  C, 
her  tackle,  etc.,  and  to  detain  the  same  in  your  custody  until  the 
further  order  of  the  court  respecting  the  same,  and  to  give  due  notice 
to  all  persons  claiming  the  same,  or  knowing  or  having  anything  to 
say  why  the  same  should  not  be  condemned  and  sold  pursuant  to  the 
prayer  of  the  said  libel,  that  they  be  and  appear  before  the  said 
court,  to  be  held  in  and  for  the  Southern  District  of  JVew  Tork^  on 
the  eighteenth  day  of  February^  iS96,  at  eleven  o'clock  in  the  fore- 
noon of  the  same  day,   if  the  same  shall  be  a  day  of  jurisdiction, 
otherwise  on  the  next  day  of  jurisdiction  thereafter,  then  and  there 
to  interpose  a  claim  for  the  same,  and  to  make  their  allegations  in 
that  behalf.     And  what  you  shall  have  done  in  the  premises,  do  you 
then  and  there  make  return  thereof,  together  with  this  writ. 
Witness  the  Honorable  A  B,  judge  of  the  said  court,  at  the  city  of 
,  in  the District  of ,  this  first  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-six,  and  of  our  independence  the  one  hundred  and  twen- 
tieth. S  Z,  Clerk. 

F  and  F,  Proctors  for  Libelant. 

In  obedience  to  the  within  monition  I  attached  the  ship  C,  her 
tackle,  apparel,  and  furniture  therein  described,  on  the  first  day  of 
February,  i896,  and  have  given  due  notice  to  all  persons  claiming 
the  same  that  this  court  will  on  the  eighteenth  day  of  February 
inst.  (if  that  day  shall  be  a  day  of  jurisdiction,  if  not,  on  the  next 
day  of  jurisdiction  thereafter)  proceed  to  the  trial  and  condemnation 
thereof,  should  no  claim  be  interposed  for  the  same. 

U.  S.  Marshal. 
February  17,    iS96. 

469  Volume  I. 


592.  ADMIRALTY.  593. 

b.  Process  In  Personam. 
Form  No.  592. 


District  of 


The  President  of  the  United  States  of  America  to  the  marshal  of 
the District  of  ,  Greeting :  Whereas  a  libel  in  per- 
sonam hath  been  filed  in  the  District  Court  of   the  United  States 

for  the District  of ,  on  the  jirst  day  of  February^  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six, 
hy  A  B  against  C  Z>,  for  the  reasons  and  causes  in  the  said  libel  men- 
tioned, and  praying  the  usual  process  and  monition  of  the  said 
court  in  that  behalf  to  be  made,  you  are  therefore  hereby  com- 
manded, and  we  do  hereby  further  empower  and  strictly  charge 
and  command  you,  the  said  marshal,  that  you  cite  and  admonish 

the  said   respondent ,  if  he  shall  be   found  in   your   district, 

that  he  be  and  appear  before  the  said  District  Court,  on  the  fourth 
day  of  February ,  at  the  United  States  court  rooms  in  the  city  of 
,  then  and  to  answer  the  said  libel,  and  to  make  his  allega- 
tions in  that  behalf ;  and  have  you  then  and  there  this  writ,  with 
your  return  thereon. 

Witness  the  Honorable  A  B^  judge  of  said  court,  this  first  day 
of  February,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-six,  and  of  our  independence  the  one  hundred 
and  t'wentieth.  S  L,  Clerk. 

E  and  F,  Libelant's  Proctors. 

c.  Process  in  Personam,  with  Clause  of  Foreign  Attachment. 

Form  No.  593. 

The  President  of  the  United  States  of  America  to  the  marshal 
of  the  Southern  District  of  Neiv  Tork,  Greeting  :  Whereas  a  libel 
has  been  filed  in  the  District  Court  of  the  United  States  of  America 
for  the  Southern  District  of  New  York,  on  \.\\q.  first  day  of  May, 
1895,  by  A  B,  libelant,  against  the  C  Steamship  Company,  re- 
spondent, in  a  certain  action,  civil  and  maritime,  for  collision  therein 
alleged  to  have  been  sustained  by  the  schooner  D,  the  property  of 
A  B  the  said  libelant,  amounting  to  one  thousand  dollars,  and  pray- 
ing that  a  citation  may  issue  against  the  said  respondent,  with  a  clause 
of  foreign  attachment,  pursuant  to  the  rules  and  practice  of  this 
court :  now^,  therefore,  we  do  hereby  command  you  the  said  marshal 
to  cite  and  admonish  the  said  respondent,  if  it  shall  be  found  in  your 
district,   to  appear    before   the  said  District    Court  at  the  United 

States  court  rooms  in  the  postoffice  building,  city  of ,  on  the 

day  of ,  i8P^,  then  and  there  to  answer  the  said  libel, 

and  to  make  its  allegations  in  that  behalf ;  and  if  the  said  respondent 
cannot  be  found,  that  you  attach  its  goods  and  chattels  to  the  amount 
sued  for;  and  if  such  property  cannot  be  found,  that  you  attach  its 
credits  and  eflFects  to  the  amount  sued  for,  in  the  hands  of  E  F, 
garnishee,  to  wit,  the  freight  moneys  of  the  steamship  M;  and 
that  you  cite  and  admonish  the  said  garnishee  E  F  to  appear  before 
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the  said  District  Court,  at  the  time  and  place  aforesaid,  and  answer 
on  oath  as  to  the  said  debits,  credits,  or  effects  of  the  said  respondent 
in  his  hands,  and  to  such  interrogatories  touching  the  same  as  may 
be  propounded  by  Libelant ;  and  have  you  then  and  there  this  writ 
with  your  return  thereon. 

Witness  the  Honorable  A  B^  judge  of  said  court,  this  fifth  day  of 
January^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-Jivc,  and  of  our  independence  the  one  hundred  and  nine- 
teenth. S  Z,  Clerk. 
L  and  iJ/,  Libelant's  Proctors. 

I  hereby  certify  that  on  thcjifth  day  of  "January^  i895,  at  the  city 
of  JV^eiv  f'ork,  in  my  district,  I  personally  served  the  within  process 
upon  the  within  named  £  F^  garnishee,  after  having  attempted  and 
been  unable  to  find  the  said  respondent,  the  C  Steamship  Company^ 
or  any  of  its  goods  and  chattels,  within  this  district,  by  exhibiting  to 
the  said  E  F^  garnishee,  the  within  original,  and  at  the  same  time 
leaving  with  him  a  copy  thereof.  y  F, 

U.  S.  Marshal,  Southern  District  JVe-vo  York, 
yanuary  6,  i895. 

d.  Citation. 
Form  No.  594. 

By  the  Honorable  E  H  L,  Judge  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit,  to  A  B : 

Whereas  F  L  W^  ,  has  lately  app>ealed  to  the  United  States 

Circuit    Court    of  Appeals    for  the  Circuit  from  the  final 

decree  lately  rendered  in  the  District  Court  of  the  United  States 

for  the District  oi  New  York,  made  in  your  favor  and  against 

the  steam  tug  H,  her  engines,  etc.,  whereof  the  said  ^is  claimant, 
and  has  given  the  security  required  by  law:  you  are  therefore 
hereby  cited  to  appear  before  the  said  United  States  Circuit  Court 

of  Appeals  for  the  Circuit,   at  the  city  of  ,    on  the 

seventeenth  day  of  May,  i895,  to  do  and  receive  what  may  apper- 
tain to  justice  to  be  done  in  the  premises. 

Given  under  my  hand  at  the  city  of ,  in  the District 

of  A^ew  York,  in  the Circuit,  this  eighteenth  day  of  April, 

i895.  E  H'L, 

U.  S.  Circuit  Judge. 

e.  Monition  — Limitation  of  Liability. 

Form  No.  595. 

The  President  of  the  United  States  of  America  to  the  marshal  of 
the District  of  ,  Greeting  :  Whereas  a  libel  and  peti- 
tion hath  been  filed  in  the   District  Court  of  the   United  States  for 

the  District  of  ,  by  the    C  Steamship    Company,   as 

owner  of  the  steamship  C,  praying  for  a  limitation  of  its  liability, 
in  consequence  of  the  stranding  of  the  steamship  Cas  set  forth  in  the 
libel  herein,  for  the  reasons  and  causes  in  the  said  libel  mentioned, 
and  praying  that    a    monition    issue,  citing   all    persons   claiming 
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loss  or  damage  by  reason  of  the  matters  and  things  in  the  libel 
alleged  to  appear  and  make  proof  of  their  respective  claims  before  a 
commissioner,  at  or  before  a  time  named  in  said  writ;  and  whereas 
the  value  of  the  interest  of  said  C  Steamship  Company  has  been 
appraised  by  appraisers  duly  appointed  by  this  court,  and  a  stipu- 
lation with  good  and  sufficient  surety  has  been  given  for  such 
appraised  value,  to  abide  the  final  decree  of  this  court :  now,  there- 
fore, you  are  hereby  commanded  and  enjoined  to  cite  all  persons 
claiming  loss  or  damage  by  reason  of  the  matters  and  things  in  the 
libel  herein  alleged  to  appear  and  make  due  proof  of  their  claims 
before  S  L,   Esq.,  the  commissioner  appointed  for  that  purpose, 

at  his  office.  No. street,  city  of ,  at  or  before  the 

Jifth  day  of  August,  i895,  and  to  direct  all  such  claimants  to  appear 
and  answer  the  allegations  of  the  libel  herein  on  or  before  the  said 
last  named  date,  or  within  such  further  time  as  the  court  may  grant, 
or  their  defaults  will  be  entered ;  and  you  are  also  commanded  to 
publish  this  monition  in  the  JVew  York  Herald  once  a  day  for  four- 
teen days,  and  thereafter  once  a  week  until  this  writ  be  returned ; 
and   what  you  have  done   in  the  premises  do  you  on  saidi  Jifth  day 
of  August,  i896,  make  return  to  the  court,  together  with  this  writ. 
Witness  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 
States  for  the District  of ,  the  Jifth  day  of  Febru- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-Jive,  and   of   our    independence    the    one    hundred  and 
nineteenth. 

2.  Mandate. 

a.  Notice  of  Motion  for  Mandate. 
Form  No.  596. 

United  States  Circuit  Court  of  Appeals,  Circuit. 

A  B,  appellant, 

against 

The  schooner  C,  her  tackle,  apparel,  and  furniture, 

D  E,  claimant  and  appellee. 

Sir :  Please  take  notice  that  we  shall   move  this   court    on    the 

fourth  day  of  February,  iS95,  at  10. SO  A.  m.  on  that  day,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  an  order  that  a  mandate  in 

the  form  annexed  issue  in  the  above  entitled  cause  to  the  District 

Court  of  the  United  States  for  the District  of ,  and 

for  such  other  and  further  relief  as  may  be  just. 

Yours,  etc.  7^  and  G, 

Proctors  for  Appellant. 

Dated, ,  February  1,  i895. 

To  Z  yl/,  Esq.,  Proctor  for  Claimant  and  Appellee. 

b.  Order  for  Mandate. 

Form  No.  597. 

At  a  stated  term  of  the  United  States  Circuit  Court  of  Appeals 
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for  the Circuit,  held  at  the  court  room  in  the  I^ederal  huilding 

in  the  city  of ,  on  \h&  fourth  day  of  February^  iS95.  Present : 

Honorable  L  M,  M  N,  OP,  Circuit  Judges. 

A  B,  appellant 

against 

The  schooner  C,  her  tackle,  apparel,  and  furniture, 

D  E,  claimant  and  appellee. 

The  appeal  from  the  final  decree  herein  of  the  District  Court  of 

the  United  States  for  the District  of  having  come 

on  to  be  heard,  on  the  record  of  said  District  Court,  and  on  further 
testimony  taken  in  this  court,  and  having  been  argued  and  submitted 
by  R,  advocate  for  appellant,  and  S,  advocate  for  appellee,  and  due 
deliberation  having  been  had,  it  is  now  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  said  decree  of  the  District  Court  be  re- 
versed, with  costs  of  this  court  and  of  the  District  Court  to  the 
appellant,  and  that  a  mandate  issue  herein  to  said  District  Court  in 
the  form  hereto  annexed.  L  M. 

M  N. 
OP. 
c.  Mandate. 

Form  No.  598. 

United  States  of  America,  ss. 

)  The  President  of  the  United  States  of  America  to  the  Hon- 
\      orable  the  Judge  of  the  District  Court  of  the  United  States 

for  the District  of ,  Greeting  :  Whereas  lately  in  the 

District  Court  of  the  United  States  for  the District  of , 

before  you,  in  a  cause  between  A  B,  libelant,  and  the  schooner  C,  her 
tackle,  apparel,  and  furniture,  the  decree  of  your  said  court  is  in  the 
words  and  figures  following,  to  wit :  "This  cause  having  come  on  to 
be  heard  on  the  pleadings  and  proofs  of  the  respective  parties,  and 
having  been  argued  and  submitted,  and  due  deliberation  having  been 
had,  it  is  now  ordered,  adjudged,  and  decreed  by  the  court  that  the 
libel  of  the  libelant  A  B  be,  and  the  same  is  hereby,  dismissed,  with 
costs,  and  the  said  costs  having  been  taxed  at  the  sum  of  one  hun- 
dred dollars,  it  is  further  ordered  that  D  E,  claimant  of  the  schooner 
E,  recover  of  the  said  A  B  the  said  sum  of  one  hundred  dollars,  and 
that  he  and  his  stipulators  for  costs  on  filing  libel  be  condemned 
therefor,"  as,  by  an  inspection  of  the  transcript  of  the  record  of  said 
court  which  was  brought  into  the  United  States  Circuit  Court  of 

Appeals  for  the Circuit  by  virtue  of  an  appeal,  according  to 

the  act  of  Congress  in  such  case  made  and  provided,  more  fully  and 
at  large  appears ;  and  whereas  during  the  past  term  the  said  appeal 
came  on  to  be  heard  before  the  said  United  States  Circuit  Court  of 
Appeals,  on  the  transcript  of  the  record  of  the  said  District  Court, 
and  on  new  evidence  taken  in  this  court,  and  the  said  appeal  was 
argued  to  the  court  by  the  advocates  for  the  respective  parties  : 
on  consideration  whereof  it  is  now  here  by  the  court  ordered,  ad- 
judged, and  decreed  that  the  said  decree  of  the  District  Court  be, 
and  the  same  is  hereby,  reversed,  with  costs  to  the  appellant  of  this 
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court,  taxed  at dollars,  and  that  the  libelant  A  B  recover  of 

the  schooner  C,  her  tackle,  apparel,  and  furniture,  the  sum  of  one 
thousand  dollars,  his  damages,  together  with  his  costs  of  said  Dis- 
trict Court  to  be  taxed  ;  you,  therefore,  are  hereby  commanded  that 
such  further  proceedings  be  had  in  said  cause,  as,  according  to  right 
and  justice  and  the  laws  of  the  United  States,  ought  to  be  had,  the 
said  appeal  notwithstanding. 

Witness  Honorable  Melville  W.   Fuller.,   Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  the day  of ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-tivo. 
T  L,  Clerk  of  the  United  States  Circuit 

Court  of  Appeals,  Circuit. 

COSTS  OF  APPELLANT. 

Clerk $  

Printing  Record   

Attorney 

Notary 


3.  Execution. 

Form  No.  599. 

The  President  of  the  United  States  of  America  to  the  marshal 

of  the  United  States  for  the District  of ,  Greeting : 

Whereas  a  libel  was  filed  in  the Court  of  the  United  States 

for  the District  of  JVew  Tork,  in  the yudicial  Cir- 
cuit, on  the  first  day  of  jfuly,  i895,  hy  A  B  against  the  C  Com- 
■pany.,  on  filing  which  libel  process  issued  and  was  duly  executed ; 
and  whereas  such  proceedings  were  thereupon  had,  that  a  judgment 
was  entered  in  the  said  District  Court,  on  the  fifth  day  of  October, 
1895,  in  favor  of  the  said  A  B  against  the  C  Company  for  the  sum 
of  two  thousand  dollars,  and  costs  to  be  taxed,  which  costs  have 
been  taxed  at  one  hundred  and  fifty  dollars  :  now,  therefore,  we 
command  you,  that  of  the  goods  and  chattels  of  the  said  C  Com- 
pany in  your  district,  you  cause  to  be  made  the  said  sum  of  two 
thousand  one  hundred  and  fifty  dollars,  and  if  sufficient  goods  and 
chattels  of  the  said  C  Company  cannot  be  found  within  your  dis- 
trict, that  then  you  cause  the  said  sum  to  be  made  of  the  lands  and 
tenements  whereof  the  said  C  Company  was  seised  on  the  said  fifth 
day  of  October.,  iS95,  or  at  any  time  afterward,  in  whose  hands  so- 
ever the  same  may  be,  and  have  you  said  money,  together  with  this 
writ,  with  your  doings  thereon,  before  the  said  District  Court,  at 

the  United  States  court  rooms  in  the  city  of ,  on  the  first 

Wednesday  of  November  next,  to  render  to  said  A  B  in  satisfaction 
of  the  said  judgment. 
Witness  the  Honorable  Melville   W.  Fuller,  Chief  Justice  of  the 

United  States,  t\\\?>  fifth  day  of  October,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  ninety  five. 

S  L,  Clerk. 
C  and  Z>,  Attorneys  for  Libelant. 
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Levy  and  collect  the  sum  of  two  thousand  one  hundred  and  fifty 
dollars,  with  interest  from  the.  fifth  day  of  October,  i895,  together 
with  your  fees  and  poundage.  C  and  D, 

Libelant's  Attorneys. 
To  the  United  States  Marshal  of  the District  of . 

4.  Venditioni  Exponas. 

a.  The  Writ. 
Form  No.  6oo. 

District  of ,  ss. 


The  President  of  the  United  States  of  America  to  the  marshal  of 

the District  of ,  Greeting  :     Whereas  a  libel  was  filed 

in  the  District  Court  of  the  United  States  for  the District  of 

,  on  the  third  day  of  "June,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety,  by  A  B,  against  the  ship  C,  her 
tackle,  apparel,  and  furniture,  and  praying  that  the  same  may  be 
condemned  and  sold  to  pay  the  claim  of  the  said  libelant.  And 
whereas  the  said  ship  C  issued  out  of  the  said  District  Court  in  pur- 
suance of  the  prayer  of  the  said  libel  and  is  now  in  custody  by  virtue 
thereof ;  and  such  proceedings  have  been  thereupon  had  that  by  the 
interlocutory  sentence  and  decree  of  the  said  court  in  this  cause  made 
and  pronounced,  on  the  eighteenth  day  of  yune,  one  thousand  eight 
hundred  and  ninety,  the  said  ship  C,  her  tackle,  apparel,  and  furni- 
ture, was  ordered  to  be  sold  by  you,  the  said  marshal,  after  giving 
six  days'  notice  of  such  sale,  according  to  law.  And  that  you  have 
the  moneys  arising  from  such  sale,  together  with  this  writ,  at  a 
District  Court  of  the  United  States,  to  be  held  for  the  Southern 
District  of  JVew  York,  at  the  city  of  New  York,  on  the  twenty-sixth 
day  of  June,  one  thousand  eight  hundred  and  ninety,  and  that  you 
then  pay  the  same  to  the  clerk  of  the  court:  therefore,  you,  the  said 
marshal,  are  hereby  commanded  to  cause  the  said  ship  C,  her  tackle, 
apparel,  and  furniture,  so  ordered  to  be  sold,  to  be  sold  in  manner 
and  form,  upon  the  notice,  and  at  the  time  and  place  by  law 
required.  And  that  you  have,  and  pay  the  moneys  arising  from  such 
sale,  pursuant  to  the  aforesaid  order  or  decree,  and  have  you  also 
then  and  there  this  writ. 
Witness  the  Honorable  A  B,  judge  of  the  said  court,  at  the  city 

of ,  in  the District  of ,  this  eighteenth  day 

of  yune,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety.  C  D,  Clerk. 

{MarshaP s  return  to  above.) 

In  obedience  to  the  above  precept  I  have  sold  the  said  ship  C,  her 
tackle,  apparel,  and  furniture,  and  such  sale  amounts  to  one  thousand 
four  hundred  and  twenty  dollars,  which  sum  I  have  paid  to  the 
clerk  of  this  court,  as  I  am  above  commanded.  E  F, 

U.  S.  Marshal. 
Dated  X}[i\%  twenty-sixth  day  of  yune,  i890. 

475  ■  Volume  I. 


60 1 .  A  DM  IRA  L  TT.  603. 

b.  Order  for  Appraisal. 
Form  No.  6ox. 

At  a  stated  term  of  the  District  Court  of  the  United  States  of 

America  for  the District  of ,  held  at  the  United  States 

court  rooms,  in  the  city  of ,  on  the  second  day  of  February, 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-stx. 
Present :  The  Honorable  A  B,  District  Judge. 
The  P  Barge  Co.,  et  al., 
against 
The  tug  A  and  steamer  C,  etc. 

On  reading  and  filing  affidavit  and  notice  of  motion, "and  on  motion 
of  B  and  B,  proctors  for  the  steam  tug  -<4,  it  is  ordered  that  C,  D, 
and  F  be  and  they  are  hereby  appointed  appraisers  to  appraise  the 
value  of  the  tug  A,  her  engine,  tackle,  apparel,  and  furniture. 

And  it  is  further  ordered  that  notice  of  the  appointment  of  said 
C,  D,  and  E  as  such  appraisers  be  given  to  them,  and  that  notice 
of  the  time  and  place  of  such  appraisement  be  given  to  the  libelant's 
proctors,  and  to  the  proctors  for  the  C  And  it  is  further  ordered 
that  said  appraisement  be  had  on  one  day's  notice.  And  it  is  further 
ordered  that  bonds  be  accepted  for  the  amount  of  such  appraised 
value  of  said  tug,  the  sureties  to  justify  before  a  commissioner  of 
this  court  on  notice  of  the  proctors  for  the  respective  parties. 

e.  Appraiser's  Oath. 
Form  No.  602. 

United    States    District    Court,    District    of   ,   in 

Admiralty. 

A  B 

against 

The  schooner  C,  her  tackle,  apparel,  and  furniture. 

C,  Z>,  and  E,  the  undersigned,  having  been  appointed  appraisers 
to  appraise  the  value  of  schooner  C,  her  tackle,  apparel,  and  furni- 
ture, do  severally  solemnly  swear  that  they  will  faithfully  appraise 
the  same  to  the  best  of  their  skill  and  ability.  D. 

Subscribed    and    sworn    to,  this ^  E. 

day  of ,  18 — ,  before  me,  >  C 


d.  Notice  of  Appraisement. 
Form  No.  603. 

United    States    District    Court,    District    of   ,    in 

Admiralty. 

A  B  ) 

against  > 

The  schooner  C,  her  tackle,  apparel,  and  furniture.  ) 

The  undersigned,  having  been  appointed  appraisers  to  appraise 
the  value  of  the  schooner  C,  her  tackle,  apparel,  and  furniture,  do 
hereby  give  public  notice  that   they  will  proceed  to  appraise  the 
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said  schooner,  her  tackle,   etc.,   at  Pier  No.  SI,  East  river,  New 
York,  on  the  9th  instant,  at  eleven  o'clock  a.m.  of  that  day. 
Brooklyn,  February  1,  i896.  C. 

D. 
E. 
e.  Report  of  Appraisers. 

Form  No.  604. 

To  the  Honorable  A  B,  Judge  of  the  District  Court  of  the  United 

States  for  the District  of . 

CD  1 

against  > 

The  schooner  E,  her  tackle,  etc.  ) 

The  undersigned,  who  were  appointed  by  order  of  this  court,  dated 
February  2,  i896,  appraisers  to  appraise  the  value  of  the  schooner 
E,  her  tackle,  etc.,  do  hereby  report  that  they  have  examined  the 
said  vessel  at  Pier  No.  SI,  East  river,  JVezu  York,  on  the  ninth  day  of 
February,  iS96,  and  have  appraised  her  value  at  the  sum  of /wo 
thousand  and  Jive  hundred  dollars,  which  sum  they  hereby  report 
to  the  court  as  the  value  of  the  said  vessel,  her  tackle,  apparel,  and 
furniture.  C, 

D, 

E, 

Appraisers. 

5.  Bond  to  Marshal  for  Release  of  Vessel  Attached. 

Form  No.  605. 

District   Court  of  the  United  States  of  America  for  the 

District  of . 

Know  all  men  by  these  presents  that  we,  C  D  and  E  F,  of  the  city, 
county,  and  state  of  New  York,  are  held  and  firmly  bound  unto  y  K, 

Esq.,  marshal  of  the  United  States  for  the District  of , 

in  the  sum  of  (  double  the  amount  claimed  in  the  libel) dollars,  to 

be  paid  to  the  said  J  K,  marshal,  etc.,  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  bind  ourselves  and  each  of  us,  our 
and  each  of  our  heirs,  executors,  and  administrators,  jointly  and  sev- 
erally, firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
ihc  first  day  of  August  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety  five.    Whereas  a  libel  has  been  filed  in  the  District 

Court  of  the  United  States  for  the District  of ,  on  the 

thirtieth  day  of  yuly,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety  five,  by  A  B,  libelant,  against  the  steamer  C, 
her  engines,  tackle,  apparel,  and  furniture,  for  the  sum  oi  five  thou- 
sand dollars,  on  which  process  of  attachment  has  issued,  and  the 
said  steamer  C,  her  engines,  etc.,  is  in  custody  of  the  marshal 
under  the  said  attachment,  and  Z,  owner  thereof,  has  applied  for  a 
discharge  of  said  steamer  C,  her  engines,  etc.,  from  the  custody  of 
the  marshal,  and  has  filed  a  claim  claiming  the  said  steamer,  her 
engines,  etc.,  as  owner,  and  has  filed  a  stipulation  for  the  claimant's 
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costs,  pursuant  to  the  rules  and  practice  of  the  said  court :  now, 
therefore,  the  condition  of  this  obligation  is  such  that,  if  the  above 
bounden  C  D  and  E  F  shall  abide  by  and  perform  the  decree  of 
this  court,  then  this  obligation  shall  be  void,  otherwise  the  same 
shall  be  and  remain  in  full  force  and  virtue. 
Sealed  and  delivered,  and  taken  ^  CD.   (seal) 

and  acknowledged,  this y  E  F.  (seal) 

day  of ,  1 87-,  before  me, 


United  States  of  America, 
District  of . 

C  D  and  E  F,  being  duly  sworn,  do  depose  and  say,  and  each  for 
himself  says,  that  he  is  worth  the  sum  of  {^double  the  amount  of  the 

bond) dollars  over  and  above  all  his  just  debts  and  liabilities. 

Sworn  to  this day  of  ) 

,  A.  D.  1 87-,  before  } 


me. 


I  approve  of  the  sufficiency  of  the  sureties  to  the  within  bond. 
Dated  this  first   da.y  oi  August,  i895.      {^Signed  by  the  judge  or 
libelants  proctor.) 

XL  APPEALS. 

1.  Notice  of  Appeal. 

Form  No.  6o6. 

District  Court  of  the  United  States, District  of 

C  /?,  libelant, 

against 

The  steam   tug  H.,    her  engines,   etc., 

F  L  JV,  claimant. 

Sirs  :  Please   take  notice  that  the  claimant  above  named  hereby 

appeals    from  the  final  decree  entered  in  this  action  on  or  about 

April  5,  i895,  and  from  each  and  every  part  thereof,  to  the  United 

States  Circuit  Court  of  Appeals  for  the Circuit. 

,  April  11,  i895. 

Yours,  etc.,  F,  F,  and  W, 

Proctors  for  the  Claimant-appellant. 
To  B  and  F,  Esqs., 

Proctors  for  the  Libelant. 
B  L  F,  Esq., 

Clerk  of  said  District  Court. 

2.  Petition  of  Appeal. 

Form  No.  607. 

United  States  Circuit  Court  of  Appeals.     Second  Circuit. 
A  F  ) 

against  > 

The  schooner  C,  her  tackle,  apparel,  and  furniture.  ) 

To  the  judges  of  the  above  named  court :  The  petition  of  appeal 
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of  A  B  respectfully  shows  to  the  court  that  on  the  Jirsi  day  of 
March ^  iSS*-^,  petitioner  filed  his  libel, in  the  District  Court  of  the 

United  States  for  the  District  of ,  against  the  schooner  C,  her 

tackle,  etc.,  for  the  reasons  and  causes  in  the  libel  mentioned,  and 
prayed  that  the  said  schooner  might  be  condemned  and  sold  to  pay 
libelant's  claim.  Thereafter  Z>,  owner  of  the  said  schooner,  ap- 
peared in  the  cause,  and  filed  a  claim  to  the  vessel  and  a  stipulation 
for  her  value,  and  an  answer  in  which  he  denied  all  liability,  and 
such  proceedings  were  thereafter  had  that  the  matter  came  on  to  be 
heard  by  the  judge  of  the  District  Court  on  the  fifteenth  day  of 
April,  i895;  and  the  said  judge,  after  having  taken  evidence  and 
heard  argument  from  counsel,  and  having  duly  deliberated  upon  the 
matter,  did  on  the  twenty  fifth  day  of  April  enter  his  final  order 
or  decree,  wherein  and  whereby  he  dismissed  the  libel  of  the  libelant 
with  costs ;  and  petitioner  is  advised  and  believes  that  the  said 
decree  is  erroneous  and  ought  to  be  reversed  :  for  these  and  other 
reasons  petitioner  appeals  from  said  final  decree  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit,  and  on  said  ap- 
peal intends  to  seek  a  new  decision  on  the  law  and  facts,  both  upon 
the  pleadings  and  proofs  in  the  District  Court,  and  upon  new  plead- 
ings and  proofs  to  be  introduced  in  this  court,  and  to  that  end  he 
prays  that  the  records  and  proceedings  of  said  District  Court  may 
be  returned  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  and  that  the  said  decree  of  the  District  Court  may 
be  reversed  and  libelant  be  held  entitled  to  recover  against  the 
schooner  C,  her  tackle,  etc.,  and  that  the  court  will  otherwise  right 
and  justice  administer  in  the  premises.  7^  and  G, 

Proctors  for  Libelant  and  Appellant. 
Allowed, 

L  J/,  {^District  or  Circuit)  Judge. 
New  York,  March  4,  \890. 

3.  Assig^nment  of  Error. 

claimant's  assignments  of  error. 

Form  No.  6o8. 

United  States  District  Court, District  of . 

CD  ) 

against  > 

The  steam  tug  //,  her  engines,  etc.  ) 

The  claimant  assigns  for  error  in  the  decree  of  the  District  Court 
that  the  learned  judge  erred: 

First,  In  finding  that  the  tug  //left  Delatvare  Breakwater  \n  the 
face  of  evident  signs  of  an  approaching  storm. 
Second,  In  finding  that   W  was  master  of  the  //. 
Third,  In  finding  that  the  witness   W^offered  Ko  testify  for  the 
claimant  so  as  to  avoid  a  criminal  prosecution. 

Fourth,   In  finding  that  the  said  W^was  afterward  given  employ- 
ment by  the  claimant. 
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Fifth,  In  finding  that  such  dealing  with  JF tends  to  raise  a  doubt 
as  to  the  testimony  of  the  witness  y. 

Sixth,  In  finding  that  the  master  of  the  //,  contrary  to  the  judg- 
ment of  other  captains  in  the  Dcla-ware  Breakwater  at  that  time, 
went  to  sea  in  the  face  of  strong  indications  of  the  approach  of  a 
storm. 

Seventh,  In  finding  that  a  dangerous  storm  was  encountered  out- 
side of  the  capes  of  the  Delaware. 

Eighth,  In  finding  that  the  tug  H  should  have  put  back 
when  the  weather  prevented  her  from  any  progress  with  her 
tow. 

Ninth,  In  finding  as  a  conclusion  of  law  that  the  master  of  the 
tug  H  was  guilty  of  negligence  for  lack  of  ordinary  prudence,  in 
continuing  to  face  the  storm  and  not  turning  back  to  the  Delaware 
Breakwater. 

Tenth,  In  not  finding  that  the  barge  6"  sank  through  her  own 
unseaworthiness. 

Eleventh,    In    not    finding  that   the   master  of  the   If  exercised 
ordinary  care  and  skill. 
■  Twelfth,  In  not  dismissing  the  libel  with  costs. 

R,  B,  and  W, 
Proctors  for  Claimants. 

4.  Bond  on  Appeal. 

Form  No.  609. 

Know  all  men  by  these  presents,  that  we,  A,  residing  at  No.  601 
West  street,  JVew  York  city.,  and  ^,  residing  at  No.  25  JSast  street. 
New  York  city,  are  held  and  firmly  bound  unto  C  D,  of  the  city  of 
New  York,  in  the  sum  of  two  hundred  andjifty  dollars  (and,  if  it  is 
desired  to  stay  the  execution  of  the  decree  of  the  District  Court,  add  : 

and  in  the  further  sum  of ^  dollars^,  to  be  paid  to  the  said  C 

D,  his  heirs,  executors,  administrators,  and  assigns,  for  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  execu- 
tors, and  administrators,  jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals  and  dated  the  ninth  day  of  Sep- 
tember, i894- 

Whereas  Z  Af,  owner  of  the  steamship  A",  has  appealed  to  the 

United    States  Circuit  Court  of   Appeals  for  the  Circuit, 

from  a  decree  of  the  District  Court  of  the  United  States  for  the 

District  of ,  dated  September  1,  \89^,  dismissing  his 

libel  against  the  steamboat  P,  with  costs:  now,  therefore,  the  condi- 
tion of  this  obligation  is  such  that  if  the  above  named  appellant,  L 
M,  shall  prosecute  his  appeal  with  effect,  and  pay  all  costs  which 
may  be  awarded  against  him  as  such  appellant  if  his  appeal  be  not 
sustained  (and,  if  the  bond  is  to  stay  execution,  add  :  and  shall  abide 
by  and  perform  whatever  decree  may  be  rendered  by  the  appellate 
court  in  said  cause,  or,  on  its  mandate,  by  the  court  ^e/ow),  then  this 

1.  Double  the  amount  of  the  decree  of  the  District  Court. 
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obligation  shall  be  void,  otherwise  the  same  shall  be  and  remain  in 
full  force  and  virtue.  A. 

Sealed  and  delivered,  and  taken  and')  B. 

acknow^ledged,  this day  of 

,  1855,  before  me,  etc. 


District  of 


A  and  ^,  being  severally  duly  sworn,  depose  and  say  each  for 
himself  that  he  resides  in  the  above  named  district,  and  is  worth 
{^double  the  amount  of  the  bond)  over  all  his  just  debts  and  liabilities. 
Sworn  to  before  me,  this )  A . 

day  of ,  i895.  }  B. 


The  foregoing  bond  is  hereby  approved  as  to  form,  and  amount 
and  sufficiency  of  sureties. 

Dated, ,  i8P5.  M  N,  Judge. 
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Of  Service  of  Writs  and  Papers,   see  the  title  SER  VICE  OF  WRITS  AND 
PAPERS. 


ADOPTION  OF  CHILDREN.^ 


I.  PETITION,  484. 

1.  The  Formal  Parts,  484. 

a.  Commencement,  484. 

b.  Conclusion,  485. 

(i)   Generally,  485. 

(2)    With  a  Prayer  for  Appointment  of  Next  Friend,  486. 

c.  Verification,  486. 

(i)  By  Petitioner  Seeking  to  Adopt  Child,  486. 

(a)   Generally,  486. 

(l))    Under  the  Delaware  Statute,  486. 
(2)  By  Petitioner  Relinquishing  Custody  of  Child,  487. 

d.  Certificate  of  Moral  Character  of  Petitioner,  487. 

2.  The  Particular  Allegations,  488. 

a.  Name,  Residence,  Age,  and  Occupation  of  Petitioner,  488. 

b.  Name,  Age,  Sex,  and  Residence  of  Child,  488. 

c.  Statement  of  Child' s  Property  or  Possessions,  488. 


1.  Scope  of  This  Article. — In  most  of 
the  states  the  mode  of  adoption  pro- 
vided by  statute  is  by  petition  to  the 
probate  or  a  like  court  reciting  the 
requisite  facts.  A  decree  is  made  by 
the  court,  based  upon  these  facts,  which 
judicially  confers  upon  the  child  the 
capacity  to  inherit  and  the  other  inci- 
dents of  the  status  authorized  by  the 
statute.  This  is  a  judicial  procedure 
involving  the  rendition  of  the  judg- 
ments. I  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  727.  Under  some  stat- 
utes, however,  children  are  adopted 
by  means  of  certain  declarations  or 
contracts  to  that  eflfect,  executed,  de- 
livered, and  recorded  in  the  manner 
prescribed  by  law.  It  is  proposed  to 
give  in  this  article  only  such  forms  as 
constitute  a  part  of  the  proceedings  of 
some  court,  and  to  that  extent  prop- 
erly forms  of  pleading  and  practice; 
the  forms  of  Deeds  and  Indentures 
OF  Adoption,  and  such  like  instru- 
ments, will  not  be  included. 

Adoption  of  Adults. — The  Pennsyl- 
vania statute  expressly  authorizes  the 
adoption  of  adults,  i  Pepp.  &  L.  Dig., 
p.    112,  §   2;    P.   L.    1889,    p.    168.     A 


number  of  states,  too,  provide  for  the 
adoption  of  any  child,  some  courts 
holding  that  the  word  "child"  in- 
cludes adults  as  well  as  minors,  i  Am. 
and  Eng.  Encyc.  of  'L.k-vj  (2d  ed.) 
732.  The  proceeding  is  analogous 
to  that  of  the  adoption  of  a  minor, 
and  the  forms  being  so  similar  it  is 
hardly  necessary  to  include  in  this  title 
any  forms  peculiarly  adapted  to  the 
adoption  of  an  adult.  The  form  de- 
sired can  be  readily  framed  by  refer- 
ence to  the  statute,  and  using  the  forms 
for  the  adoption  of  children  as  pat- 
terns. 

Proceedings  Are  Purely  Statutory. — 
The  proceedings  for  the  adoption  of 
children  are  purely  statutory,  being 
unknown  to  the  common  law  and  re- 
pugnant to  its  precepts,  i  Am.  and 
Eng.  Encyc.  of  Law  726  et  seq. 

Statutes  must  be  Strictly  Followed.  — 
The  right  of  adoption  being  merely 
statutory,  the  statutes  relating  thereto 
must  be  strictly  followed  in  every  re- 
quirement so  as  to  authorize  the  court 
to  render  a  valid  decree,  i  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  727 
et  seq. 
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d.  Names  and  Residence  of  Child's  Parents,  489. 

(i)  Both  Parents  Living,  489. 

(2)  Both  Parents  Being  Dead,  489. 

(3)  One  Parent  Being  Dead,  489. 

(4)  Child's  Father  having  Deserted  His  Family,  489. 

(5)  Both  Parents  having  Abandoned  Child,  490. 

(6)  One  Parent  having  Abandoned  Child,  490. 

(7)  Both  Parents  Being  Hopelessly  Insane  or  Intemperate, 

490. 

(8)  One  Parent  Being  Hopelessly  Insane  or  Intemperate,  49 1 . 

(9)  Parents  having  been  Adjudged  Habitual  Drunkards, 

491. 

(10)  Parents  having  been  Deprived  of  the  Custody  of  Their 

Child,  491. 

(11)  Parents  having  been  Divorced,  492. 

(12)  Parents  having  been  Deprived  of  Civil  Rights,  492. 

e.  Name  and  Residence  of  Child s  Guardian,  492. 

f  Name  and  Residence  of  Child' s  Next  of  Kin  Residing  in  the 

State,  493. 
g.    Where  Child  Has  Neither  Parents,  nor  Guardian,  nor  Next 

of  Kin,  493. 
h.    That  Child  Is  an  Inmate  of  a  Charitable  Institution,  493. 
i.  Allegation  of  Consent,  493. 

(i)   Of  Parent,  Guardian,  or  Next  of  Kin,  493. 

(2)  Of  Parents  Who  have  Previously  Adopted  the  Child, 

494. 

(3)  Of  Chairman  of  County  Commissioners,  494. 
■y                      (4)   Of  County  Commissioners,  494. 

'"  (5)   Of  Overseers  of  the  Poor,  495. 

(6)  Of  the  Mayor  of  the  City,  or  Clerk  of  the  Superior  Court, 

495- 

(7)  Of  Charitable  Institution,  495. 

(8)  Of  Child  over  a  Certain  Age,  495. 
j.  Reasons  for  Adoption,  496. 

k.  Ability  to  Bring  Up,  and  Provide  Nurture  and  Education,  496. 
/.    That  the  Adoption  will  Promote  the  Interests  of  the  Child,  496. 
m.    That  the  Adoption  will  Be  Fit  and  Proper,  496. 
n.    That  Petitioner  Is  a  Person  of  Good  Moral  Character,  497. 
o.  Alleging  Notice  to  Parents,  497. 

(1)  By  Personal  Service,  ^gy. 

(2)  By  Publication,  497. 

3.  The  Complete  Form,  498. 

a.  In  General,  498. 

b.  Precedents,  500. 

4.  The  Petition  under  the  Nebraska  Statute,  504. 

a.  Petition  of  Relinquishment,  etc.,  on  the  Part  of  Persons  having 

Control  of  Child,  504. 

b.  Petition  by  Person  Seeking  to  Adopt  Child,  505. 
6.   Offer  to  Adopt,  under  the  Kansas  Statute,  505. 

6.  Petition  of  Child  Adopted  in  Another  State,  505. 

II.  CONSENT,  506. 

1.   Of  the  Parents,  506. 

a.  In  General,  506. 

b.  Residing  Out  of  County,  508. 

c.  Under  the  Kansas  Statute —  Consent  and  Relinquishment,  509. 
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».  Of  Guardian,  509. 

3.  Of  Next  of  Kin,  509. 

4.  Of  Next  Friend,  509. 

6.  Of  Selectmen  of  the  Town,  510. 

6.  Of  County  Commissioners  and  Like  Public  Officers,  510. 

7.  Of  Charitable  Institution,  510. 

8.  O/"  C4/7^  ^t/^r  a  Certain  Age,  511. 

III.  NOTICE  OF  THE    PROCEEDINGS,  AND  ORDER  FIXING   DAY  OF 
HEARING,  512. 

1.  Summons,  512. 

2.  Notice,  513. 

a.  Personally  Served,  ^12,. 

b.  Published  and  Posted,  514. 

3.  Waiver  of  Notice,  514. 

4.  Order  Fixing  Day  for  Hearing,  515. 

a.  In  General,  515. 

b.  Where  Next  Friend  has  been  Appointed,  515. 

IV.  APPOINTMENT  OF  NEXT  FRIEND,  516. 

1.  Notice  that  Next  Friend  will  be  Appointed,  516. 

2.  Order  Fixing  Day  for  Appointment,  516. 

3.  Order  of  Appointment,  ^ly. 

V.  Order  or  decree  of  adoption,  518. 

1.  In  General,  518. 

2.  Nunc  Pro  Tunc  Order,  532. 

3.  Order  Based  upon  Adoption  in  Another  State,  533. 

4.  Revocation  or  Annulment  of  Order,  533. 

CROSS-REFERENCES. 

For  Forms  relating  to  the  Change  of  Name  of  Children  and  Other  Persons,  see 
the  title  NAMES. 

For  Forms  relating  to  the  Legitimization  of  Children,  see  the  title  LEGIT- 
IMACY. 

I.  PETITION. 

1.  The  Formal  Parts. 

a.  Commeneement.  1 
Form  No.  610. 

State  of  Illinois,      )  In  the  County  Court  2  of  Greene  county. 
County  of  Greene.  \       February  Term,  i89^.3 

1.  For  the  formal  commencement  of  vidual  statute  under  which  the  pro- 
a  petition  in  any  particular  jurisdiction,  ceedings  are  instituted.  The  petition 
including  the  statement  of  venue,  the  must  be  presented  to  the  proper  court 
term  of  court,  and  the  title  of  the  pro-  of  a  certain  county  in  the  statute 
ceeding,  consult  the  title  Petitions,  named :    in    some    jurisdictions    the 

2.  Jurisdiction  of  adoption  proceed-  county  in  which  the  child  resides;  in 
ingsisvestedin  the  Circuit  Court,  City  others  the  county  in  which  the  peti- 
Court,  County  Court,  Court  of  Com-  tioner  resides ;  and  in  others  the  county 
mon   Pleas,  Orphans'  Court,  Probate  in  which  the  parents  reside. 

Court,    Superior  Court,  etc.,  depend-         3.  In  states  where  the  court  having 
ing   upon    the  wording   of    the   indi-     jurisdiction  of  the  proceedings  is  sit- 
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In   the  matter  of  the   adoption   of  "^  ^ 

Samuel  Short,  a  minor  (or  an  in-  I 

fant),  by  yohn  Doe  (or  by  John  [ 

Doe  and  Jane  Doe    his  ivife^.    J 

To  the  Honorable  County  Court  (or  To  the  Honorable  John  Mar- 
shall, Judge  of  the  County  Court)  of  the  county  of  Greene,  in  the 
state  of  Illinois:  The  petition  of  ydh'n  Doe^  (or  o/"  John  Doe  and 
fane  Doe   his  tvife)^  respectfully  shows  : 

b.  Conclusion.  4 

(1)  Generally. 

Form  No.  6 1 1 . 

Wherefore  your  petitioner  (or  petitioners)  prays  (or  pray)  this 
court  for  an  order  granting  leave  to  adopt  as  his  (or  their)  own 
child  (or  children)  the  said  Samuel  Short  (or  the  said  Samuel  Short 
and  the  said  Samantha  Short) ,  and  that  from  and  after  the  date  of 
such  order  the  said  child  (or  children)  be  decreed  to  be  considered,  to 
all  legal  intents  and  purposes,  the  child  (or  children)  of  your  said  pe- 
titioner (or  petitioners) ,  and  that  said  child  (or  children)  be  rendered 
capable  of  inheriting  the  estate  of  your  petitioner  {ox petitioners), 
and  that  the  name  of  the  said  Satuucl^hort  be  changed  to  that  of 
Samuel  Doe  (or  add,  and  that  the  name  of  the  said  Samantha  Short 
be  changed  to  that  of  Samantha  Doe,  to  suit  the  facts  of  the  case), 
pursuant  to  the  statute  in  such  case  made  and  provided.'**    And  that 

ting  all  the  time,  instead  of  the  words  wife  or  the  husband  consents,     i  Am. 

'*  February  Term,   1896,"  insert   this,  and  Eng.  Encyc.  of  Law  (2d  ed.) 

'•  February  5,  1896."  731. 

1.  Instead  of  this  title  the  cause  may  4.  For  the  formal  conclusion  of  a 
be  entitled  thus  :  "In  the  matter  of  the  petition  in  any  particular  jurisdiction, 
application  of  John  Doe  and  Jane  Doe  consult  the  title  Petitions. 

his   wife,  for   leave   to   adopt  Samuel         6.  Or  instead  of  the  words  "pursuant 

Short,  an  infant;"  or,  "In the  matter  to  the  statute  in  such  case  made  and 

of   the  petition  of   John  Doe  for  the  provided,"  in  some  jurisdictions  it  is 

adoption  of  Samuel  Short,  a  minor;  "  proper  to  use  the  following,  which  may 

or,  "  In  the  matter  of  the  application  of  be   inserted  instead  :    "In   accordance 

John  Doe  for  an  order  declaring  a  child  with  the  provisions  of  an  Act  of  the 

adopted,"  or  the  like,  to  conform  to  the  Legislature  {or  General  Assembly),  &n- 

practice  of  the  particular  jurisdiction,  titled, '  An  Act  providing  for  the  Adop- 

2.  As  a  rule,  any  person  a  resident  tion  of  Children  '  {or  ^ An  Act  relating- 
of  the  state  and  of  legal  age  is  capable  to  the  Adoption  of  Children,^  orwords 
of  adopting  a  child  as  his  own ;  but  to  like  effect,  to  fit  the  wording  of  the 
there  may  be  certain  statutory  restric-  particular  act),  approved  February  5, 
tions  imposed,  as  that  the  person  1895."  Or  in  a  jurisdiction  where 
adopting  must  be  fifteen  years  older  there  is  a  statute  limiting  or  making 
than  the  child  adopted,  etc.  i  Am.  exceptions  to  the  general  law  of  adop- 
AND  Eng.  Encyc.  of  Law  (2d  ed.)  tion,  instead  of  the  words  in  the  form 
731.  above     mentioned    may    be    inserted 

8.  Under  some  statutes  the  person  these,  "except  only  as  otherwise  pro- 
seeking  to  adopt  a  child,  if  married  vided  in  an  Act  providing  for  the  Adop- 
and  not  lawfully  separated  from  his  tion  of  Children,  approved  March  9, 
wife,  or  her  husband,  as  the  case  may  1877,"  which  is  the  case  under  the 
be,   cannot   adopt  a  child   unless   the  New  Jersey  statute. 
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all  orders  may  be  made  in  the  premises  as  to  this  court  may  seem  fit 
and  proper  according  to  law.  jfohn  Doe 

(or  John  Doe, 
[Fedruary  6,  iS96.]^  ^ane  Doe). 

[Oliver  Elstuorth, 
Attorney  for  the  petitioner  (or  petitioners)  .'\  2 

(2)  With  a  Prayer  for  Appointment  of  Next  Friend. 

Form  No.  612. 

{^After  the  *  in  Form  No.  611,  if  the  allegation  has  been  made  to 
the  effect  that  the  child  has  neither  parents,  guardian,  nor  next  of 
kin  residing  in  the  state  who  can  consent  to  the  adoption  proceedings, 
add  the  following  prayer :)  And  your  petitioner  (or  petitioners) 
further  prays  {or  pray)  that  some  suitable  and  proper  person  may 
be  appointed  by  the  court  to  act  as  the  next  friend  of  the  said  child  (or 
children)  for  the  purpose  of  this  proceeding,  so  that  such  next  friend 
may  consent  to  the  adoption  of  said  child  (or  children)  by  your 
petitioner  {or petitioners). 

c.  Verification.  3 
(1)  By  Petitioner  Seeking  to  Adopt  Child. 
{a)   Generally. 

Form  No.  613. 

State  of  Nebraska,  ) 
County  of  Colfax.    \ 

John  Doe  {and  Jane  Doc  his  wife),  being  first  duly  sworn,  on 
oath  says  (or  say)  that  he  has  (or  they  have  each)  read  the  foregoing 
petition  and  statement  by  him  (or  them)  subscribed,  and  knows  (or 
know)  the  contents  thereof,  and  that  the  facts  therein  stated  are  true, 
freely  and  voluntarily  made.*  John  Doe 

Subscribed  in  my  presence,  and  ^  {fane Doe). 

sworn  to  before  me,  X^xx^  fifth 

day  of  February,   A.D.    \%96. 

fohn  Marshall,  County  Judge.* 

{b)  Under  the  Delaware  Statute. 
Form  No.  614, 
(Del.  Laws  1893,  P-  606.) 
{Commencing  as   in  Form  No.  6  IS,  to  suit  Delaware,  and  con- 

1.  The  petition  may  be  dated  thus  3.  For  the  formal  parts  of  a  verifica- 
instead  of  at  the  commencement,  and  tion,  and  the  forms  of  verification  in 
is  usually  so  dated,  when  the  date  is  of  any  particular  case  or  jurisdiction,  con- 
the  particular  day  not  of  the  term  of  suit  the  title  Verification. 

gQurt.  *•  O^  append    instead     the   official 

2.  The  signature  of  petitioner's  coun-  signature  of  any  other  authorized  oflS- 
sel  is  not  necessary.  cer  before  whom  the  affidavit  is  made. 
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tinuing  down  to  *),  and  that  Samuel  Short  (and  Samantha  Short), 
the  child  (or  children)  whose  name  (or  names)  is  (or  are)  men- 
tioned in  the  foregoing  petition,  came  (or  are  about  to  come)  into  the 
possession  of  the  petitioner  (or  petitioners)  lawfully  with  the  con- 
sent of  Solomon  Short  and  Sarah  Short,  the  parents  of  said  child  (or 
children). 

(Signatures  and  Jurat  as  in  Form  No.  613.) 

(2)  By  Petitioner  Relinquishing  Custody  of  Child. 

Form  No.  615. 
State  of  Nebraska,  ) 
County  of  Colfax.  ) 

Richard  Roe,  guardian  of  Samuel  Short  (and  Samantha  Short), "^ 
being  first  duly  sworn,  deposes  and  says  that  he  has  heard  read  the 
foregoing  statement  and  petition  by  him  subscribed,  and  knows 
the  contents  thereof,  and  that  the  facts  therein  set  forth  are  true,  as 
he  verily  believes.  Richard  Roe. 

(Jurat  as  in  Form  No.  613.) 

d.  Certificate  of  Moral  Character  of  Petitioner. 
Form  No.  616. 
(Del.  Laws  1893,  p.  606,  ^2.) 
State  of  Delaware, 


County  of  Kent.        \ 

John  Calhoun  and  Alexander  Hamilton,  being  first  duly  sworn 
according  to  law,  say  and  certify  that  they  are  citizens  and  resi- 
dents of  the  county  of  Kent,  state  of  Delaware;  that  they  are  per- 
sonally acquainted  with  the  said  John  Doe  and  the  said  Jane  Doe, 
the  petitioners  whose  names  are  subscribed  to  the  foregoing  petition  ; 
that  the  said  John  Doe  and  Jane  Doe  are  personally  known  to  them 
to  be  persons  of  good  moral  character  and  fit  to  be  intrusted  with 
the  nurture  and  proper  education  of  Samuel  Short  (and  Samantha 
Short),  a  child  (or  children)  named  in  said  petition,  and  for  making 
a  reasonable  provision  for  his  (or  their)  future  usefulness  and  hap- 
piness in  life,  and  for  making  reasonable  provision  for  the  usefulness 
and  happiness  of  any  child,  children,  or  young  person  or  persons  that 
may  be  placed  in  their  charge. 

John  Calhoun. 
Alexander  Hamilton. 
Sworn  (or  affirmed)  to  and  subscribed  before  me, 

\h:\% fifth  day  of  February.  A.D.  \%96. 

John  Hancock, 

(l.  s.)  Clerk  of  the  Orphans'  Court. 

1.  Or,  if  the  petition  and  relinquish-  "John  Doe  and  Jane  Doe,  his  wife, 
ment  were  made  by  the  parent  or  par-  parents  of,"  or  "  Jane  Doe,  the  mother 
ents  of  the  child,  instead  of  '♦  Richard  of,"  or  "John  Doe,  the  father  of,"  as 
Roe,  guardian  of,"  insert  the   words    the  case  may  be. 
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2.  The  Particular  Allegations. 

a.  Name,  Residence,  Age,  and  Occupation  of  Petitioner. 
Form  No.  617. 

(  Commencement  as  in  Form  No.  610.)  That  your  petitioner  (or 
petitioners)  is  (or  are)  a  resident  (or  residents)  of  Carrollton,  in 
Greene  county,  in  the  state  of  Illinois;'^  [that  your  petitioner  yohn 
Doe  \s  thirty-Jive  years  of  age,  having  been  born  October  24th,  A.D. 
i860;  that  your  petitioner  Jane  Doe  is  thirty  years  of  age,  having 
been  bom  December  1st,  iS65;  and  that  the  said  ^ohn  Doc  is  a 
bookbinder  by  trade]. 2 

b.  Name,  Age,  Sex,  and  Residence  of  Child. 

Form  No.  618. 

(  Commencement  as  in  Form  No.  610;  allegation  as  in  Form  No. 
617.)  That  your  petitioner  (or  petitioners)  desires  (or  desire)  to 
adopt  Samuel  Short,  a  male  child,  not  of  their  own  birth,  who  is 
(or  is  about)  Jive  years  of  age,  having  been  born  on  (or  about)  the 
Jirst  day  of  February,  A.D.  i2>91  [and  Samantha  Short,  a  Jemale 
child,  not  oj  their  own  birth,  who  is  Jour  years  oj  age,  having  been 
born  on  the  third  day  oJ  February,  1892),  and  to  make  said  child 
(or  children)  capable  of  inheriting  the  estate  of  said  petitioner  (or 
petitioners)  [pursuant  to  the  statute  in  such  case  made  and  pro- 
vided] ;3  and  said  child  (or  children)  now  resides  (or  reside)  at 
Carrollton,  in  the  county  of  Greene,  in  the  state  of  Illinois. 

c.  Statement  of  Child's  Property  op  Possessions. 

Form  No.  619. 

(  Commcncc7>icnt  as  in  Form  No.  610;  allegations  as  set  out  in 
Forms  Nos.  617  and  618, )  That  said  Samuel  Short,  the  minor  afore- 
said, owns  no  property  of  any  kind  whatever  [or  also  add,  when  the 
facts  warrant  the  allegation,  these  words:  "and  that  the  said  Sa- 
mantha Short,  the  minor  aforesaid,  is  the  legal  owner  in  fee  of  three 
certain  parcels  of  land,  situated  in  the  city  of  Columbia,  county  of 
Boone,  in  the  state  of  Missouri,  to  wit,  lots  3  and  4,  in  block  6,  of 
Jones^ s  addition  to  the  city  of  Colutnbia  aforesaid,  and  that  she  has 
and  owns  the  sum  of  three  hundred  dollars,  deposited  to  her  account 
in  the  Orphans'  Savings  Bank  of  Greene  county,  in  the  city  of 
Carrollton  aforesaid"].* 

1.  While  it  is  necessary  to  the  valid-  sary,  though  often  used  in  the  form, 
ity  of  an  order  for  the  adoption  of  a  and  may  be  varied  to  conform  to  the 
child  that  the  adopting  parents  and  practice  of  certain  jurisdictions,  as  will 
the  judge  should  be  residents  of  the  be  seen  in  note  5  on  p.  485,  supra. 
same  county,  this  fact  need  not  appear  4.  The  words  in  [  ]  are  given  as  an 
upon  the  face  of  the  adoption  papers,  illustration  of  the  proper  allegation 
In  re  Williams,  102  Cal.  70.  where  the  child  sought  to  be  adopted 

2.  The  words  in  [  ]  are  necessary  is  the  owner  or  in  possession  of  prop- 
only  in  jurisdictions  where  they  are  erty,  and  its  phraseology  may  be 
required  by  statute.  varied  to   suit   the   facts   of   any  par- 

3.  The  words  in  [     ]  are  not  neces-  ticular  case. 
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d.  Names  and  Residence  of  Child's  Parents. 

(1)  Both  Parents  Living. 

Form  No.  620. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  and  618;  allegation  as  in  Form  No.  619  when  such  is 
required  for  the  provisions  of  the  particular  statute  under  ivhich  the 
proceedings  are  instituted. )  That  the  names  of  the  parents  of  said 
child  (or  children)  are  Solomon  Short  and  Sarah  Shorty*  and  that 
said  parents  now  reside  at  Carrollton^  in  the  county  of  Greene,  in 
the  state  of  Illinois. 

(2)  Both  Parents  Being  Dead. 

Form  No.  621. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  619  when  such  are  required  by  the  particular  statute  un- 
der which  the  proceedings  are  instituted.)  That  the  names  of  the 
parents  of  said  child  (or  children)  are  Samuel  Short  and  Sarah 
Short,  and  that  both  said  parents  are  now  dead  [the  said  Solomon 
Short  having  departed  this  life  on  (or  about)  the  frst  day  of  Janu- 
ary, A.D.  i896,  and  the  said  Sarah  Short  having  departed  this  life 
on  (or  about)  the  ffth  day  of  January,  A.D.  i895].'^ 

(3)  One  Parent  Being  Dead. 

Form  No.  622. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  and  618;  allegation  as  in  Form  No.  619  when  such  is  re- 
quired by  the  provisions  of  the  particular  statute  under  which  the 
proceedings  are  instituted. )  That  the  names  of  the  parents  of  said 
child  (or  children)  are  Solomon  Short  and  Sarah  Short;  that  the 
said  Solomon  Short)  (or  the  said  Sarah  Short),  the  father  (or  the 
mother)  of  said  child  (or  children) ,  is  now  dead  [having  departed 
this  life  on  (or  about)  the  frst  day  of  January,  A.D.  i896]  ,2  and 
that  the  said  Solomon  Short  (or  the  said  Sarah  Short),  the  father 
(or  the  mother)  of  said  child  (or  children)  aforesaid,  now  resides  in 
Carrollton,  in  the  county  of  Greene,  in  the  state  of  Illinois. 

(4)  Child's  Father  having  Deserted  His  Family. 

Form  No.  623. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms  Nos. 
617  and  618;  allegation  as  in  Form  No.  619  when  such  is  required 
by  the  provisions  of  the  particular  statute  under  which  the  proceed- 
ings are  instituted. )  That  the  names  of  the  parents  of  said  child  (or 
children)  are  Solo7non  Short  Andi  Sarah  Short;  that  the  said  Solomon 

\.  The  words  in  [     ]  not  necessary;        2.  The  words  in  [     ]  are  not  neces- 
only  serving  to  make  the  petition  more     sary. 
specific. 
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Short,  the  father  of  the  said  child  (or  children)  aforesaid,  has  aban- 
doned and  deserted  his  family  for  the  space  and  period  of  more  than 
one  year  next  preceding  the  making  of  the  application  ;  and  that 
the  said  Sarah  Short,  the  mother  of  the  said  child  (or  children) 
aforesaid,  now  resides  in  Carrollton,  in  the  county  of  Greene,  in 
the  state  of  Illinois;  [and  that  the  place  of  residence  of  said  Solomon 
Short,  the  father  of  said  child  (or  children)  aforesaid,  is  to  your  peti- 
tioner (or  petitioners)  unknown  (or  that  the  said  Solomon  Short, 
the  father  of  the  said  child  (or  children)  aforesaid,  now  resides,  as 
your  petitioner  (or  petitioners)  is  (or  are)  informed,  in  the  state  of 
California,  at  a  place  therein  to  your  petitioner  (or  petitioners) 
unknown  at  the  time  of  the  fling  of  this  petition^^- 

(5)  Both  Parents  having  Abandoned  Child. 

Form  No.  624. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms  Nos. 
617  to  619  when  such  are  required  by  the  provisions  of  the  partic- 
ular statute  under  which  the  proceedings  are  instituted.)  That  the 
names  of  the  parents  of  the  said  child  (or  children)  are  Solomon 
Short  and  Sarah  Short;  that  the  said  Solomon  Short  and  the  said 
Sarah  Short,  the  parents  of  the  said  child  (or  children)  aforesaid, 
have  abandoned  said  child  (or  children),  and  that  the  place  of  resi- 
dence of  said  Solomon  Short  and  the  said  Sarah  Short,  the  said  par- 
ents aforesaid,  is  (continuing  after  the  manner  of  the  allegation  in 
Form  No.  623,  toft  the  facts  of  the  case). 

(6)  One  Parent  having  Abandoned  Child. 

Form  No.  625. 

(  Cointncncement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  619  when  such  arc  required  by  the  provisions  of  the 
particular  statute  under  which  the  proceedings  are  instituted. )  That 
the  parents  of  the  said  child  (or  children)  are  Solomon  Short  and 
Sarah  Short;  that  the  said  Soloiyion  (or  Sarah)  Short,  the  father 
(or  mother)  of  the  said  child  (or  children) ,  has  abandoned  the  said 
child  (or  children),  and  that  the  place  of  residence  of  the  said 
Solomon  (or  Sarah)  Short  is  to  your  petitioners  unknown  (or  as  in 
the  manner  of  the  allegation  in  Form  No.  623,  to  ft  the  facts  of 
the  case),  and  that  the  said  Solomon  (or  Sarah)  Short,  the  father 
(or  mother)  of  the  said  child  (or  children),  now  resides  in  Carroll- 
ton,  in  the  county  of  Greene,  state  of  Illinois. 

(7)    Both  Parents  being  Hopelessly  Insane  or  Intemperate. 

Form  No.  626. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  619  when  such  are  required  by  the  provisions  of  the 

1.  The  words  in  [     ]  are  not  necessary,  but  make  the  petition  more  specific. 
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particular  statute  under  which  the  proceedings  are  instituted. )  That 
the  parents  of  said  child  (or  children^  are  Solomon  Short  and  Sarah 
Short;  that  the  said  Solomon  Short  and  the  said  Sarah  Short,  the 
parents  of  the  said  child  (or  children)  as  aforesaid,  both  are  hope- 
lessly insane  (or  intemperate) . 

(8)  Onb  Parent  Being  Hopelessly  Insane  or  Intemperate. 

Form  No.  627. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  619  when  such  arc  required  by  the  provisions  of  the 
■particular  statute  under  which  the  proceedings  are  instituted. )  That 
the  parents  of  said  child  (or  children)  are  Solomon  Short  and  Sarah 
Short;  that  the  said  Solomon  (or  Sarah)  Short,  the  father  (or  the 
mother)  of  the  said  child  (or  children)  as  aforesaid,  is  hopelessly 
insane  (or  intemperate),  and  that  the  said  Solomon  (or  Sarah) 
Short,  the  father  (or  mother)  of  said  child  (or  children)  as  afore- 
said, now  resides  in  Carrollton,  in  the  county  of  Greene,  state  of 
Illinois. 

(ff)  Parents  having  been  Adjudged  Habitual  Drunkards. 

Form  No.  628. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  619  when  such  are  required  by  the  provisions  oj^  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That  the 
parents  of  the  said  child  (or  children)  are  Solomon  Short  and  Sarah 
Short;  that  the  said  Solomon  Short  (or  Sarah  Short)  (or  Solomon 
Short  and  Sarah  Short)  the  father  (or  the  mother)  (or  the  parents) 
of  the  said  child  (or  children)  as  aforesaid,  has  (or  have)  been  ad- 
judged to  be  an  habitual  drunkard  (or  habitual  drunkards)  ;  [and 
that  the  said  other  parent,  the  said  Sarah  Short,  the  mother  of  said 
child  (or  children)  as  aforesaid,  now  resides  SitCarrollton,  county  of 
Greene,  state  of  Illinois^,^ 

(10)  Parents  having  been  Deprived  of  the  Custody  of 
Their  Child. 

Form  No.  629. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  619  when  such  are  required  by  the  provisions  oj"  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That  the 
parents  of  said  child  (or  children)  are  Solomoti  Short  and  Sarah 
Short;  that  the  said  Solomon  (or  Sarah)  Short  (or  Solomon  Short 
and  Sarah  Short),  the  father  (or  the  mother)  (or  the  parents)  of 
said  child  (or  children)  as  aforesaid,  has  (or  have)  been  judicially 
deprived  of  the  custody  of  the  said  child  (or  children)  on  account 
of  cruelty  (or  neglect) ;    [and  that  the  other  parent  of  said  child  (or 

1.  The  words  in  [  ]  may  be  used  to  have  been  adjudged  an  habitual 
when  only  one  parent  has  been  alleged     drunkard. 
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children),  the  said  Sarah  Short,  the  mother  as  aforesaid,  now  resides 
in  Carrollton,  county  of  Greetie,  and  state  of  7llinois'\A 

(11)  Parents  having  been  Divorced. * 

Form  No.  630. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  619  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That  the 
parents  of  said  child  (or  children)  are  Solomon  Short  and  Sarah 
Short;  that  the  said  Solomon  Short  has  been  adjudged  guilty  of 
adultery  (or  of  cruelty)  and  for  that  cause  has  been  divorced  from  the 
said  Sarah  Short,  his  wife,  the  mother  of  the  said  child  (or  chil- 
dren) as  aforesaid,  and  that  the  said  Sarah  Short,  the  mother  of  said 
child  (or  children)  as  aforesaid,  now  resides  in  Carrollton,  county 
of  Greene,  state  of  Illinois. 

(12)  Parents  having  been  Deprived  of  Civil  Rights. 

Form  No.  631. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  619  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That  the 
parents  of  said  child  (or  children)  are  Solomon  Short  and  Sarah 
Short;  that  the  said  Solomon  (or  Sarah)  Short  (or  the  said  Solomon 
Short  and  Sarah  Short),  the  father  (or  the  mother)  (or  the  parents) 
of  the  said  child  (or  children) ,  has  (or  have)  been  deprived  of  his 
(or  her)  (or  their)  civil  rights  [and  for  that  cause  divorced  from 
the  said  Sarah  (or  Solomon)  Short,  the  mother  [or  father)  of  the 
said  child  (or  children)  as  aforesaid], ^  and  that  the  said  Sarah  (or 
Solomon)  Short,  the  mother  [or father)  of  the  said  child  (or  chil- 
dren) as  aforesaid,  now  resides  in  Carrollton,  county  of  Greene, 
state  of  Illinois. 

e.  Name  and  Residence  of  Child's  Guardian. 

Form  No.  632. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  619  when  such  are  required  by  the  provisions  of  the 
particular  statute  under  which  the  proceedings  arc  instituted.)  That 
Richard  Roe  is  the  duly  appointed  guardian  of  said  child  (or  chil- 
dren), and  that  the  said  Richard  Roe,  the  guardian  aforesaid,  now 
resides  at  Carrollton,  in  the  county  of  Greene,  in  the  state  of  Illinois. 

1.  The  words  in  [  ]  are  to  be  used  Cal.,  ^  224,  such  father's  consent  is  un- 
only  when  one  of  the  parents  has  been  necessary  to  the  adoption  proceedings, 
deprived  of  custody  of  the  child  by  rea-  This  is  true  though  the  divorce  was  ob- 
son  of  cruelty  or  neglect.  tained  prior  to  the  enactment  of  such 

2.  Where  the  father  of  the  adopted  section  of  the  code,  and  was  based  upon 
child  has  been  divorced  from  its  mother  an  act  of  adultery  not  committed  in 
for  adultery,  under  which  proceeding  California.  /«  r«  Williams,  103  Cal.  70. 
the  custody  of  the  child  has  been  given  3.  Use  words  in  [  ]  where  parents 
to  the  mother,  under  the  Civ.  Code  of  are  divorced. 
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f.  Name  and  Residence  of  Child's  Next  of  Kin  Residing  in  the  State. 

Form  No.  633. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms  Nos. 
617  to  619  luhen  such  are  required  by  the  provisions  of  the  partic- 
ular statute  under  which  the  proceedings  are  instituted. )  That  Rich- 
ard Roe  is  the  next  of  kin  residing  in  this  state  having  the  care  of 
the  said  child  (or  children^.,  and  that  the  said  Richard  Roe.,  the 
next  of  kin  residing  in  this  state  as  aforesaid,  now  resides  at  Car- 
rollton,  in  the  county  of  Greene,  state  of  Illinois. 

g.  Whepe  Child  Has  Neither  Parents,  nor  Guardian,  nor  Next  of  Kin.  1 

Form  No.  634. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
No.  617  to  619  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That  the 
parents  of  the  said  child  (or  children')  were  {or  are)  Solomon  Short 
and  Sarah  Short.,  both  of  whom  are  now  dead  (or  hopelessly  in- 
sane) (or  Hopelessly  intemperate)  (or  have  abandoned  said  child  or 
children)  ;  and  that  the  said  child  (or  children)  has  (or  have)  no 
legal  guardian  duly  appointed  (or  no  next  of  kin  residing  in  this 
state)  who  can  consent  to  the  adoption  of  said  child  (or  children) 
by  your  petitioner  {or  petitioners) . 

h.  That  Child  Is  an  Inmate  of  a  Charitable  Institution. 
Form  No.  635. 
(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  619  when  such  are  required  by  the  provisions  of  the 
particular  statute  under  which  the  proceedings  are  instituted. )  'That 
the  said  Samuel  Short  {and  the  said  Samantha  Short)  is  an  inmate 
(or  are  inmates)  of  The  Orphanage  for  Friendless  Children,'^  sit- 
uated at  Carrollton.,  in  the  county  of  Greene.,  in  the  state  of  Illinois., 
having  been  committed  there  for  incorrigibility  3  under  the  provi- 
sions of  the  statute  in  such  case  made  and  provided. 

i.  Allegation  of  Consent. 
(1)  Of  Parent,  Guardian,  or  Next  of  Kin. 
Form  No.  636. 
(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms  Nos. 

1.  It  is  no  objection  to  the  main-  tution  to  which  the  child  has  been 
tenanceof  a  petition  by  a  husband  and  committed,  as  the  "  House  of  Refuge 
wife  to  the  Probate  Court,  under  the  for  Juvenile  Offenders,"  or  "The  In- 
Mass.  Pub.  Stat.,  c.  148,  for  the  adop-  diana  Reformatory  for  Women  and 
tion  of  a  child,  alleged  to  be  of  un-  Girls,"  "Home  for  Friendless  Chil- 
known  parentage  and  a  foundling,  that  dren,"  etc. 

the  petition  does  not  also  allege  that  the  3.  Here  state  the  ground  or  grounds 

child  is  not  one  of  the  class  excepted  upon  which  the  commitment   of    the 

in  ^  I.  Edds,  appellant,  137  Mass.  346.  child  to  the  institution  was  based,  as 

3.   Here  state  the  name  of  the  insti-  crime,  incorrigibility,  etc. 
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611  and  632;  allegation  as  in  Form  No.  634  when  such  is  required 
by  the  provisions  of  the  particular  statute  under  which  the  proceed- 
ings are  instituted.)  That  the  said  parents  (or  the  said  mother, 
Sarah  Short)  (or  the  said  father,  Solomon  Short)  (or  the  said  guard- 
ian) (or  the  said  next  of  kin  residing  in  this  state)  consent  (or  con- 
sents) to  the  adoption  of  the  said  child  (or  children)  by  the  peti- 
tioner {^or  petitioners),  which  said  consent  is  in  writing  and  is  filed 
herewith. 

(2)  Of  Parents  Who  have  Previously  Adopted 
THE  Child. 

Form  No.  637. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  631  when  such  are  required  by  the  provisions  of  the 
particular  statute  under  which  the  proceedings  are  instituted. )  That 
the  said  adopted  parents  (or  the  said  adopted  mother)  (or  the  said 
adopted  father)  consent  (or  consents)  to  the  adoption  of  said  child 
(or  children)  by  the  petitioner  (or  petitioners),  which  said  consent 
is  in  writing  and  is  filed  herewith. l 

(3)  Of  Chairman  of  County  Commissioners. 

Form  No.  638. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  635  when  such  are  required  by  the  provisions  of  the 
particular  statute  under  which  the  proceedings  are  instituted. )  That 
Robert  Russell,  chairman  of  the  county  commissioners  of  said  county 
of  Ramsey,  has  consented  to  the  adoption  of  said  child  (or  children) 
by  your  petitioner  (or  petitioners),  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  which  said  consent  is  in 
writing  and  is  filed  herewith. 2 

(4)  Of  County  Commissioners. 

Form  No.  639. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  635  when  such  are  required  by  the  provisions  of  the 
particular  statute  under  which  the  proceedings  are  instituted.)*  That 
the  board  of  county  commissioners  of  said  county,  by  a  resolution 
duly  passed,  have  consented  to  the  adoption  of  the  said  child  (or 
children) ,  and  certified  in  such  resolution  of  consent  that  the  adop- 
tion of  said  child  (or  children)  would  promote  the  interests  of  the 
said  child  (or  children) .  and  would  be  generally  fit  and  proper;  and 

1.   Under  the  Massachusetts  statutes,  2.  Under    the    Minnesota     statute, 

where  the  second  adoption  is  sought  where  there  are  neither   parents    nor 

to    be    made   of    a    child    previously  guardian  the  chairman  of  the  county 

adopted    by   another,    the   consent   of  commissioners  is   authorized   to  con- 

the  first  adopted  parents  is  necessary,  sent  to  adoption  proceedings, 
provided    the    person    sought    to    be 
adopted  is  not  of  age. 
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that  a  certified  copy  of  such  resolution  so  passed  by  the  commis- 
sioners as  aforesaid  is  herewith  filed. ^  * 

(5)  Of  Ovkrsbkrs  of  the  Poor. 

Form  No.  640. 

(  Commencing  as  in  Form  No.  639,  and  continuing  down  to  *) 
the  overseers  of  the  poor  have  consented  to  the  adoption  of  said 
child  (or  children),  which  said  consent  is  in  writing,  both  signed 
and  filed  herewith. 2 

(6)  Of  the  Mayor  of  the  City,  or  Clerk  of  the  Superior 

Court. 

Form  No.  641. 

{^Commencing  as  in  Form  No.  639,  and  continuing  down  to*) 
the  mayor  of  the  city  of  Logan,  in  the  county  of  Harrison  afore- 
said (or  the  clerk  of  the  Superior  Court  within  and  for  the  county 
of  Harrison  aforesaid)  {continuing  and  concluding  as  in  Form 
No.  638). 3 

(7)  Of  Charitable  Institution. 

Form  No.  642. 

{.Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  635  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted.)  That 
the  Orphans''  Home,  by  a  resolution  of  its  board  of  directors  duly 
passed,  have  consented  to  the  adoption  of  the  said  child  (or  chil- 
dren), and  certified  in  such  resolution  of  consent  that  such  adoption 
of  said  child  (or  children)  would  promote  the  welfare  and  happi- 
ness of  said  child  (or  children) ;  and  that  a  copy  of  such  resolution 
so  passed  by  the  directors  as  aforesaid  is  herewith  filed. 

(8)  Of  Child  Over  a  Certain  Age. 

Form  No.  643. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  642  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That  the 
said  Samuel  Short  is  over  the  age  of  fourteen  years,  to  wit,  of  the 
age  oi  fifteen  years,  having  been  born  on  \}[ie.  first  day  of  January, 

1.  Under  the  statute  of  Wyoming,  statutes  make  it  the  duty  of  some 
where  the  child  has  neither  parents  other  public  officer  to  give  this  Con- 
nor guardian  it  is  the  office  of  the  sent,  and  this  allegation  may  be  mod- 
county  commissioners  to  consent  to  eled  to  conform  to  the  statute  of  each 
his  adoption  by  another.  particular  jurisdiction. 

2.  Under  the  Michigan  and  Penn-  3.  Under  the  statute  of  Iowa  the 
sylvania  statutes  the  overseers  or  mayor  of  the  city  or  the  clerk  of  the 
guardians  of  the  poor  may  consent  to  Superior  Court  of  the  county  must 
the  adoption  of  an  orphan  child  who  consent  to  the  adoption  of  a  child 
has  no  guardian  or  next  friend.     Some  who  has  neither  parents  nor  guardian. 
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A.D.  \Z81  [and  that  the  said  Samantha  Short  is  over  the  age  of 
fourteen  years,  to  wit,  of  the  age  of  sixteen  years,  having  been  bom 
on  \.\i&  first  day  of  February.,  A.D.  i850]  ,1  and  that  the  said  Samuel 
Short  (or  t1}e  said  Samuel  Short  and  Sarah  Short)  has  (or  have) 
acquiesced  in  filing  this  petition,  and  consented  to  be  adopted  as  the 
child  (or  children)  of  the  said  yohn  Doe  (or  the  said  John  Doe  and 
Jane  Doe  his  wife).,  which  said  consent  is  in  writing  and  duly  exe- 
cuted, and  has  been  filed  herewith. 

j.  Reasons  for  Adoption. 
Form  No.  644. 
(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  6Jf3  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That  the 
said  child  (or  children)  has  (or  have)  resided  from  time  to  time  with 
your  said  petitioner  {ox petitioners).,  and  that  the  said  Solomon  (or 
Sarah)  Short  (or  the  said  Solomon  and  Sarah  Short),  the  father  (or 
mother)  {or parents)  of  said  child  (or  children) .,  is  (or  are) ,  by  reason 
of  his  {or  their)  poverty  and  lack  of  means  (or  hopeless  insanity)  (or 
hopeless  intemperance,  or  state  any  other  cause  which  is  based  on 
the  facts  of  the  case),  wholly  unable  to  suitably  provide  for  and 
properly  educate  the  said  child  (or  children) ,  and  for  this  reason  it 
would  be  to  the  interest  and  for  the  welfare  of  said  child  (or  chil- 
dren) that  it  (or  they)  should  be  adopted  by  your  said  petitioner 
(or  petitioners) . 

k.  Ability  to  Bring  Up,  and  Provide  Nurture  and  Education. 
Form  No.  645. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  644  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That 
your  petitioner  (or  petitioners)  is  (or  are)  able  and  willing  to 
properly  bring  up  said  child  {or  children) ,  and  to  furnish  said  child 
(or  children)  with  suitable  nurture  and  education,  having  reference 
to  the  degree  of  its  (or  their)  parents. 

1.  That  the  Adoption  will  Promote  the  Interests  of  the  Child. 
Form  No.  646. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  645  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That  the 
interests  and  welfare  of  said  child  (or  children)  will  be  promoted 
by  its  (or  their)  adoption  by  your  said  petitioner  (or  petitioners). 

m.  That  the  Adoption  will  Be  Fit  and  Proper. 

Form  No.  647. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 

1.  Omit  words  in  [     ]  if  the  girl  is  under  age  of  fourteen  years. 
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Nos.  617  to  646  iv/ien  suck  are  required  hy  the  provisions  of  the  par- 
ticular statute  under  -which  the  proceedings  are  instituted. )  That 
such  adoption  of  said  child  {ox  children)  by  your  petitioner  {ox pe- 
titioners) will  in  all  respects  be  fit  and  proper. 

n.  That  Petitioner  Is  a  Person  of  Good  Moral  Character. 

Form  No.  648. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  647  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That 
your  said  petitioner  (or  petitioners)  is  (or  are)  a  person  (or  per- 
sons) of  good  moral  character  [as  will  appear  from  the  certificate 
of  moral  character  signed  by  John  Calhoun  and  Alexander  Hamil- 
ton^ two  reputable  citizens,  residents  of  said  county,  in  the  state  of 
,  herewith  filed]  .^ 

o.  Alleging  Notice  to  Parents. 

(1)  By  Personal  Service. 

Form  No.  649. 

( Commencing  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  647  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted.)  That 
the  said  Solomon  (or  Sarah)  Short  (or  the  said  Solomon  Short  and 
Sarah  Short)  has  (or  have)  been  duly  notified  as  to  the  time  and 
place  when  and  where  your  petitioner  [ox  petitioners)  would  make 
this  application  by  petition  for  the  adoption  of  the  said  Samuel  (or 
Sarah)  Short,  which  notice  was  given  by  personal  service,  as  will 
appear  from  the  proof  of  service  filed  herewith. 

(2)  By  Publication. 

Form  No.  650. 

(  Commencement  as  in  Form  No.  610;  allegations  as  in  Forms 
Nos.  617  to  647  when  such  are  required  by  the  provisions  of  the  par- 
ticular statute  under  which  the  proceedings  are  instituted. )  That 
the  said  Solomon  (or  Sarah)  Short  (or  the  said  Solomon  Short  and 
Sarah  Short)  has  (or  have)  been  duly  notified  as  to  the  time  and 
place  when  and  where  your  petitioner  {ox  petitioners)  would  make 
this  application  by  petition  for  the  adoption  of  the  said  Samuel  (or 
Sarah)  Short  (or  the  said  Samuel  Short  and  Sarah  Short),  which 
notice  was  given  by  publication  once  a  week  for  three  successive 
weeks  in  The  Marion  County  Bulletin,  a  weekly  paper  published 
and  printed  in  the  county  of  Marion,  the  last  publication  there- 
of being  at  least  four  weeks  before  the  time  appointed  for  the 
hearing  of  this  petition,   to  wit,  on   the  fifth   day  of  February, 

1.  The  words  in  f  ]  are  unnecessary,  but  tend  to  make  the  allegation 
more  explicit. 
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A.D.  1 896,  which  will  appear  from  the  proof  of  publication  filed 
herewith. 

3.  The  Complete  Form, 
a.  In  General,  i 

The  necessary  statements  of  a  petition  for  the  adoption  of  a  child 
must  depend  entirely  upon  the  provisions  of  the  adoption  statutes  of 
each  jurisdiction  ;  no  one  statute  requires  all  the  allegations  found  in 
Forms  Nos.  610  to  650^  supra.  The  proper  allegations  may  be  ascer- 
tained from  the  wording  of  the  statute  itself,  and  a  complete  form  in 
any  instance  readily  drawn  by  the  right  combination  of  the  forms 
found  above,  thus  : 

Form  No.  651. 

P^^         c  p        '>  In  the  C/rc2<?V  Court,  ^e^rwary  Term, A.D. i896. 

In  the  matter  of  the  adoption  )     ^       -ir.-, 

of  Samuel  Short,  a  minor,  >    ^^    '.^. 
,       ov  7       7^  \     .retition. 

by  John  Doe.  ) 

To  the  Honorable  Circuit  Court  of  the  county  of  Posey,  in  the  state 
of  Indiana:  The  petition  of  yohn  Doe  respectfully  shows,  that  your 
petitioner  is  an  unmarried  man,  a  resident  of  Mount  Vernon,  in 
the  county  of  Posey,  in  the  state  of  Indiana;  that  your  petitioner  is 
desirous  of  adopting  Samuel  Short,  a  male  child,  who  is  Jive  years 
of  age,  having  been  born  on  the  Jirst  day  of  February ,  iS91,  and  of 
making  said  child  capable  of  inheriting  his  estate,  pursuant  to  the 
statute  in  such  case  made  and  provided,  and  that  said  child  now 
resides  in  Mount  Vernon,  in  the  county  of  Posey,  state  of  Indiana; 
that  the  said  child  owns  no  property  of  any  kind  whatever  ;  that  the 
names  of  the  parents  of  said  child  are  Samuel  Short  and  Sarah  Short, 
both  of  whom  now  reside  in  Mount  Vernon,  county  of  Posey,  state 
of  Indiana;  that  the  said  parents  consent  to  the  adoption  of  said 
child  by  your  petitioner,  which  said  consent  is  in  writing,  duly 
executed,  and  is  filed  herewith  ;  that  your  petitioner  is  able  to  prop- 
erly bring  up  and  furnish  said  child  with  suitable  nurture  and  educa- 
tion, having  reference  to  the  degree  of  its  parents:  wherefore  your 
petitioner  prays  this  court  for  an  order  granting  leave  to  adopt  as 
his  own  child  the  said  Samuel  Short,  and  that  from  and  after  the 
date  of  such  order  the  said  child  be  decreed  and  considered  to  all 
legal  intents  and  purposes  to  be  the  child  of  your  petitioner,  and 
that  said  child  be  rendered  capable  of  inheriting  the  estate  of  your 
petitioner,  and  that  the  name  of  said  Samuel  Short  be  changed  to  that 
of  Samuel  Doe,  and  that  all  orders  may  be  made  in  the  premises  as 
to  this  court  may  seem  fit  and  proper  according  to  law. 

John  Doe,  Petitioner. 

1.  To  confer  jurisdiction  upon  a  show  jurisdiction  both  as  to  the  sub- 
superior  court  in  the  adoption  pro-  ject-matter  and  the  person.  Ex  p. 
ceedings,  the  record  must  affirmatively     Clark,  87  Cal.  638. 
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State  of  Indiana,  \ 
County  of  Posey.  \ 

John  Doe.,  being  first  duly  sworn,  on  oath  says  that  he  has  read 
the  foregoing  petition  and  statement  by  him  subscribed,  and  knows 
the  contents  thereof,  and  that  the  facts  therein  stated  are  true,  and 
freely  and  voluntarily  made.  John  Doe. 

Subscribed  in  the   presence  of  and  ) 

sworn  to  before  me,  this,  Jifth  day  > 

of  February,  A.D.  i896.  ) 

yohn  Hancock, 

(L.S.)        Clerk  of  the  Circuit  Qoyytt. 

OR 

Form  No.  652. 

To  the  Honorable  the  County  Court  of  Waliuorth  county,  in  the 
state  of  Wisconsin:  The  petition  of  yohn  Doe  and  Jane  Doe,  his 
lawful  wife,  residents  of  the  city  of  Elkhorn,  in  said  county  of  Wal- 
worth and  state  of  Wisconsin,  respectfully  shows  to  this  honorable 
court  that  they,  your  petitioners,  are  desirous  of  adopting  a  child  not 
their  own  by  birth,  to  wit,  Samuel  Short,  who  is  a  child  of  Solomon 
Short  and  Sarah  Short  his  wife,  who  are  residents  of  the  county 
of  Walworth,  in  the  state  of  Wisconsin;  that  said  Samuel  Short  is 
an  infant  under  the  age  of  fourteen  years,  and  was  ten  years  of  age 
on  Xh-e.  first  day  of  January,  A.D.  i856/  that  said  Solomon  Short 
and  Sarah  Short  his  wife  have  given  their  written  consent  to  such 
adoption ;  that  your  petitioners  are  of  sufficient  ability  to  bring  up 
said  child  and  furnish  him  suitable  nurture  and  education,  having 
reference  to  the  degree  and  condition  of  its  parents  :  w^herefore  your 
petitioners  pray  that  by  an  order  of  this  honorable  court  said  child 
shall,  from  and  after  the  date  of  such  order,  be  deemed  to  all  legal 
intents  and  purposes  the  child  of  your  petitioners,  and  that  by  such 
order  the  name  of  such  child  may  be  changed  to  Samuel  Doe,  pur- 
suant to  the  statute  in  such  case  made  and  provided.  And  your 
petitioners,  as  in  duty  bound,  will  ever  pray,  etc.  John  Doe. 

February  5,  i896.  Jane  Doe. 

State  of  Wisconsin, 
Walworth  county. 

yohn  Doe  and  Jane  Doe,  being  duly  sworn,  do  depose  and  say 
that  they  are  the  petitioners  above  named ;  that  they  have  heard 
read  the  foregoing  petition  and  know  the  contents  thereof,  and  that 
the  same  is  true  to  the  best  of  their  knowledge  and  belief, 

yohn  Doe. 
Subscribed  and  sworn  to  i}n\%  fifth  )  Jane  Doe, 

day   of   February,  A.D.     \896,  > 
before  me.  ) 

yohn  Hancock, 
Clerk  of  the  County  Court. 
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b.  Precedents. 

IN    ARKANSAS.! 

Form  No.  653. 
(Precedent  in  Morris  v.  Dooley,  59  Ark.  485.) 

[State  of  Arkansas,     )    In    the   Probate    Court,    February   Term, 
County  of  Phillips.     \  A.D.  \^90. 

In  the  matter  of  the  adoption  of  Mary 

Ellen  Parsons  by  Mark  A.  Dooley.'\^ 

Your  petitioner,  Mark  A.  Dooley,  would  most  respectfully  repre- 
sent that  he  is  desirous  of  adopting  as  his  heir  Mary  Ellen  Parsons, 
who  is  an  orphan  [a  resident  of  the  county  of  Phillips  in  the  state 
aforesaid]  ^  seven  years  of  age ;  that  she  has  no  father  nor  mother 
living,  nor  property  of  any  kind ;  that  he  prays  the  court  to  make 
an  order  permitting  him  to  adopt  said  child.  Mark  A .  Dooley. 
Sworn  to  before  me  this  seventeenth  I 

day  of  February,  i890.  ) 

y.  C.  Rembert, 
County  Clerk. 

Indorsed  :  Filed  this  day,  April  11,  iS90. 


y.  C.  R ember t. 
County  Clerk. 


IN   ILLINOIS. 


Form  No.  654. 

(Precedent  in  Barnard  v.  Barnard,  119  111.  96.) 

To  A.  y.  Merriman,  County  Judge  of  McLean  county:  The 
undersigned  represents  to  your  honorable  court  that  he  is  desirous 
of  adopting  as  his  own  a  minor  male  child  by  the  name  of  Charles 
E.  Barr,  aged  four  years  August  20,  i870,  and  hereby  requests 
your  honorable  court  to  make  an  order  declaring  said  minor  child 


1.  Under  the  Arkansas  Act  of  1885 
the  method  of  adopting  a  child  is  by 
petition  filed  in  the  Probate  Court  of 
the  county  where  the  child  resides, 
which  petition  must  specify  the  name 
of  the  petitioner,  the  name  of  the  child, 
its  age,  whether  it  has  any  property, 
and  if  so  how  much ;  wheUier  such 
child  has  a  father  and  mother  living, 
and  if  so  where  they  reside.  And 
this  petition  must  be  verified  by 
the  oath  or  affirmation  of  the  pe- 
titioner. 

2.  The  words  in  [  ]  are  not  found  in 
the  precedent. 

3.  A  proceeding  in  the  Probate 
Court  to  adopt  a  child,  under  the 
Arkansas  Act  of  1S85,  c.  28,  is  a  special 
statutory  proceeding,  not  according  to 
the  course  of  the  common  law,  nor  in 
the  exercise  of  the  court's  general 
jurisdiction;  and  a  judgment  rendered 


therein  will  be  void  upon  collateral 
attack  if  neither  the  order  nor  the  peti- 
tion for  adoption  states  that  the  child 
is  a  resident  of  the  county.  Morris  v. 
Dooley,  59  Ark.  483.  For  that  reason 
the  words  in  [  ]  have  been  supplied  to 
render  the  precedent  valid — the  peti- 
tion having  been  held  insufficient  for 
the  want  of  this  allegation. 

In  the  case  of  /«  re  Newman,  75 
Cal.  213,  the  petition  alleged  in  sub- 
stance :  That  Mary  Maldonado  was  the 
mother  of  a  child ;  that  his  father,  J. 
M.  Maldonado,  was  a  nonresident  of 
the  state  and  did  not  reside  with  the 
child,  and  that  he  had  been  adjudged 
guilty  of  adultery,  and  had  been  ju- 
dicially deprived  of  the  custody  of  the 
child  on  account  of  neglect,  and  on 
account  of  such  neglect  and  adultery 
Mary  Maldonado  had  been  divorced 
from  him,  etc. 
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his  adopted  child,  and  capable  of  inheriting  his  estate,  and  that  his 
name  be  changed  to  Charles  E.  Barnard;  the  mother,  Lucinda  A. 
Read,  of  said  minor  child,  consenting  and  requesting  that  the  above 
petition  be  granted.  Walter  Barnard. 

Bloomingion,  August  20,  i870.^ 

I,  Lucinda  A.  Read,  the  mother  of  the  above  named  child, 
hereby  consent  and  request  that  the  petition  of  the  above  named 
Walter  Barnard  be  granted.  Lucinda  A,  Read. 

Bloomington,  August  20,  i876>. 

AND 

Form  No.  655. 

(Precedent  in  Tynan  v.  Weinhard,  153  111.  599.) 

To  the  Honorable  Judge  of  the  Alton  City  Court :  Your  petitioner, 
the  undersigned,  Jacob  Toung,  respectfully  represents  to  your 
honor  that  he  is  a  resident  of  the  town  of  Greenwood,  in  the  county 
of  Madison  and  state  of  Illinois;  that  he  desires  to  adopt  as  his 
own  a  minor  female  child  named  Mary  E.  Murray,  and  to  change 
her  name  to  Mary  E.  Toung;  that  Mary  Ellen  Murray,  the 
mother  of  said  child,  is  dead ;  that  Michael  Murray,  of  said  town 
of  Greenwood,  is  the  father  of  said  child,  and  consents  to  her  adop- 
tion by  your  petitioner,  and  to  the  change  of  her  name  as  above  set 
forth;  that  said  Michael  Murray  hsid  notice  of  this  application; 
that  it  will  be  to  the  interest  of  said  child  to  be  adopted  as  the  child 
of  your  petitioner:  wherefore  your  petitioner  prays  your  honor  to 
enter  an  order  declaring  said  minor  child  the  adopted  child  of  your 
petitioner,  and  changing  her  name  to  Mary  E.  Toung,  and  your 
petitioner  will  ever  pray,  etc.  Jacob  Toung. 

IN    MAINE. 

Form  No.  656. 
(Precedent  in  Hurley  v.  Robinson,  85  Me.  405.) 

To  the  Honorable  Judge  of  Probate  for  the  county  of  Knox: 
Respectfully  represents  Samuel  Pillsbury,  of  Rockland ,  in  said 
county,  and  Sarah  M.  Pillsbury  his  wife,  that  they  are  desirous  of 
adopting  William  U.  Clark,  a  child  of  Edward  H.  Clark,  of  Rock- 
land, in  the  county  of  Knox,  and  Helen  L.  Clark  his  wife,  which 
said  child  was  born  in  Rockland,  on  the  tenth  day  of  June,  A.D. 
i869;  that  your  petitioners  feel  that  they  are  of  sufficient  ability  to 
bring  up  and  educate  said  child  properly  :  wherefore  they  pray  for 
leave  to  adopt  said  child,  pursuant  to  the  statute  in  such  case  made 
and  provided,  and  that  his  name  be  changed  to  that  of  William  H. 
Clark  Pillsbury.  Samuel  Pillsbury. 

Sarah  M.  Pillsbury. 

Dated  this  nineteenth  day  of  March,  A.D.  id>89. 

1.  Upon  the  back  of  which  petition  August  20,  1870.  y.  W.  Straight^ 
is  the  following  indorsement :    "Filed     Clerk." 
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IN    NORTH    CAROLINA. 

Form  No.  657. 
(Precedent  in  Davis  v.  King,  89  N.  Car.  441.) 

State  of  North  Carolina,  )  j.^^  r^  ^^8-. 

County  or  Lenoir.  \ 

In  the  matter  of  the  adoption  of  ^ 

Richard  Taylor.^  a  minor,  by  > 

Richard  W.  King.  ) 

The  petition  of  Richard  W.  King.,  Mary  E.  Taylor^  and  Richard 
Taylor  respectfully  showeth  unto  your  worship,  that  your  petition- 
ers reside  in  the  said  county  of  Lenoir;  that  the  petitioner  Richard 
Taylor  was  born  on  the  seventeenth  day  of  jfanuary,  18^^/  that 
your  petitioner  Mary  E.  Taylor  is  the  mother,  and  your  petitioner 
Richard  IV.  King  is  the  putative  father,  of  said  Richard  Taylor., 
who  was  begotten  and  born  out  of  lawful  wedlock  ;  that  the  said 
Richard  W.  King  was  unmarried  at  the  time  of  the  birth  of  the 
said  Richard  Taylor;  that  both  of  said  parents  are  living,  and  the 
said  Richard  Taylor  has  no  estate,  and  resides  with  his  mother, 
Mary  E.  Taylor;  that  the  said  Richard  W.  King  desires  and  in- 
tends to  adopt  the  said  Richard  Taylor  for  his  the  said  Richard 
Taylor'' s  life,  to  which  adoption  the  said  Mary  E.  Taylor  hereby 
assents,  as  is  signified  by  her  signing  and  becoming  a  party  of  rec- 
ord to  this  proceeding;  and  also  desires  that  said  Richard  Taylor 
may  be  declared  his  legitimate  child  in  pursuance  of  sections  7  and 
8,  of  chapter  9,  of  Battle's  Revisal.  Your  petitioners  further  show 
that  the  said  Richard  Taylor  desires  to  change  his  name  from  Rich- 
ard Taylor  to  Richard  King.  Wherefore  your  petitioners  pray 
your  worship  to  sanction  and  allow  such  adoption,  by  an  order 
granting  letters  of  adoption,  and  to  decree  that  the  name  of  the  said 
Richard  Taylor  may  be  changed  to  Richard  King.,  and  that  they 
may  have  such  other  relief  as  the  case  requires ;  and  also  to  declare 
the  said  Richard  Taylor  the  legitimate  child  of  the  said  Richard  W. 
King.  Richard  W.  King. 

Mary  E.   Taylor. 
Richard  Taylor. 

Attorney  of  the  Petitioners. 

(  Verification  by  Richard  W.  King.,  as  in  Form  No.  613.) 

IN    OREGON. 

Form  No.  658. 
(Precedent  in  Furgeson  v.  Jones,  17  Oregon  206,  11  Am.  St.  Rep.  808.) 

To  the  Honorable  John  Peebles.,  County  Judge  for  the  county  of 
Marion  and  state  of  Oregon:  Your  petitioners,  D.  W.  Jones  and 
Sarah  A.  Jones  his  wife,  of  the  city  of  Salem  and  state  of  Oregon, 
respectfully  represent  to  your  honorable  court  that  they  now  have  the 
care  and  custody  of  Mary  Ellen  Jenner.,  a  female  child  of  the  age 
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of  ten  years ;  that  the  parents  of  said  child  are  Sylvester  H.  Jenner^ 
now  residing  in  San  Francisco^  California.,  apd  Emma  G.  yenner, 
since  divorced  from  said  Sylvester  H.  Jenner  and  married  XoGeorge 
Charlesworth;  that  in  said  decree  of  divorce  the  care  and  custody 
of  said  child  was  given  to  its  mother,  Emma  G.  yenner,  now 
Emma  G.  Charlesworth;  that  your  petitioners  desire  to  adopt  the 
said  Alary  Ellen  yenner  as  their  own  child,  and  pray  your  honorable 
court  for  a  decree  making  said  child  to  all  legal  intents  and  purposes 
the  child  of  petitioners,  and  that  the  name  of  said  child  be  changed 
to  Mary  Ellen  yones.  D.    W.  yones. 

S.  A.  yones  A 

IN    PENNSYLVANIA. 

Form  No.  659. 

(Precedent  in  Van  Matre  v.  Sankej,  148  111.  536.) 

State  of  Pennsylvania,  }  t    r-'       ^    c /^  r>7         c       j  * 

,-  .  \  '  ^  In  Court  or  Common  Fleas  01  said  county. 

Lycoming-  county.  )  ■^ 

To  the  Honorable  the  Judge  of  the  Court  of  Comtnon  Pleas  and  of 
the  Orphans^  Court  of  the  county  aforesaid :  The  petitioner,  Samuel 
SanJkey,  shows  to  this  honorable  court  that  he  is  a  married  man, 
without  children,  now^  living  in  and  a  resident  of  the  city  and  county 
of  San  Francisco,  in  the  state  of  California,  and  that  he  is  now  a 
temporary  resident  at  IVilliamsport,  in  the  county  aforesaid, 2  and 
as  such  resident  he  is  desirous  of  adopting  Caroline  Sankey,  often 
and  commonly  called  Carrie  Sankey,  as  his  heir-at-law,  and  your 
petitioner  represents  that  he  will  perform  the  duties  of  a  parent  to 
said  Carrie  Sankey.  And  your  petitioner  further  represents  that 
said  Carrie  Sankey  is  an  orphan,  and  is  the  daughter  of  Cyrus  K. 
Sankey  and  Caroline  his  wife,  and  that  said  Cyrus  K.  Sankey  was 
the  brother  of  your  petitioner,  and  that  he  and  his  wife  died  intestate 
and  wholly  insolvent,  and  that  your  petitioner  is  next  of  kin  to  said 
Carrie  Sankey,  and  as  such  he  desires  to  adopt  said  orphan  child,  as 
stated  above.  Your  petitioner  further  represents  that  all  the  brothers 
and  sisters  of  said  C.  K.  Sankey  cheerfully  consent  that  your  peti- 
tioner shall  adopt  said  child,  who  is  now  of  the  age  of  nine  years, 
for  the  purpose  of  caring  for  her,  educating  her,  and  protecting  her 
as  his  own  child.  Your  petitioner  shows  to  the  court  that  the  kin- 
folks  on  the  part  of  the  mother  of  said  child  are  not  so  situated  and 
circumstanced  that  they  can  care  for  said  child. 

Respectfully  submitted, 

Samuel  Sankey. 

1.  The  proceedings  under  this  peti-  ing  that  the  petitioner  was  a  resicjent  of 
tion  were  adjudged  void,  as  it  did  not  California,  and  that  he  "  is  now  a 
appear  of  record  that  the  court  had  temporary  resident  at  Williamsport" 
acquired  jurisdiction  over  the  father,  in  Lycoming  county,  Pa.,  alleged  suf- 
Sylvester  H.  Jenner,  either  by  appear-  ficient  residence  to  give  the  court 
ance  or  by  notice  of  the  proceedings  jurisdiction  to  grant  an  order  for 
by  personal  service  or  by  publication,  adoption.    Van  Matre  v.  Sankey,  148 

2.  It  was  held  that  the  petition  alleg-  111.  536. 
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4.  The  Petition  under  the  Nebraska  Statute. 

a.  Petition  of  Relinquishment,  Etc.,  on   the  Part  of  Persons  Having 

Control  of  Child. 

Form  No.  6  6o. 

In  the  County  Court  of  Colfax  county,  Nebraska. 
In  the  matter  of  the  adoption  \ 

of  Samuel  Short,  an  infant.  \ 

To  yohn  Marshall,  County  Judge  in  and  for  said  county  :  Now 
comes  Richard  Roe,  a  resident  of  Schuyler,  in  the  county  of  Colfax 
and  state  of  Nebraska,  and  makes  this  -written  statement,  and  re- 
spectfully shows  to  the  court  that  Samuel  Short  is  the  child  of  Sol- 
omon Short  and  Sarah  Short;  that  said  child  is  Q\io\xX.  jive  years  old, 
having  been  born  on  or  about  the  twenty-jifth  day  of  January,  A.D. 
j891;  that  said  Solomon  Short  and  said  Sarah  Short,  parents  of 
the  said  child,  both  are  now  dead ;  that  he  the  said  Richard  Roe 
is  the  lawful  guardian  and  entitled  to  the  custody,  control,  and  dis- 
position of  said  child ;  that  John  Doe  and  Jane  Doe,  husband  and 
wife,  now^  residing  in  Schuyler,  in  the  county  of  Colfax  and  state 
of  Nebraska,  desire  to  adopt  said  child;  and  that  they  are  proper 
and  suitable  persons  so  to  do. 

Your  petitioner  hereby  voluntarily  relinquishes  all  right  to  the 
custody  of  and  control  over  the  said  Samuel  Short,  and  all  claim 
and  interest  in  and  to  the  services  and  wages  of  said  child,  to  the 
end  that  said  child  shall  be  fully  adopted  by  the  said  fohn  Doe  and 
fane  Doe:  your  petitioner  therefore  prays  the  court  to  fix  a  day 
for  the  hearing  of  said  matter,  and  that  such  notice  may  be  given 
thereof  as  the  law  directs,  and  that  the  said  court  at  such  hearing 
will  enter  a  decree  of  adoption  of  the  said  Samuel  Short  by' the  said 
John  Doe  and  Jane  Doe,  and  for  such  further  orders  and  relief  as 
to  the  court  may  seem  proper.  Richard  Roe  (Guardian  of 

Samuel  Short,  an  infant) ,  Petitioner. 
Witnesses  to  the  signature 

of  the  petitioner: 
John  Smith. 
William  Jones 

State  of  Nebraska,  ) 
County  of  Colfax.  ^ 

Richard  Roe,  being  first  duly  sworn,  deposes  and  says  that  he 
has  heard  read  the  foregoing  statement  and  petition,  by  him  as  the 
guardian  of  Satnuel  Short,  an  infant,  subscribed,  and  knows  the  con- 
tents thereof,  and  that  the  facts  therein  set  forth  are  true,  as  he 
verily  believes.  Richard  Roe. 

Subscribed  in  my  presence,  and  sworn  ^ 
to  before  me,  this  fifth  day  of  Feb-  > 
ruary,  A.D.  i856.  ) 

John  Marshall, 

County  Judge. 
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b.  Petition  by  Person  Seeking  to  Adopt  Child. 
Form  No.  661. 

In  the  County  Court  of    Colfax  county,  Nebraska. 
In  the  matter  of  the  adoption  ) 

of  Samuel  Short,  an  infant.  \ 

To  jfohn  Marshall,  County  Judge  in  and  for  said  county:  Now 
come  yohn  Doe  and  Jane  Doe,  husband  and  wife,  both  residing  in 
Schuyler,  in  the  county  of  Colfax,  state  of  Nebraska,  and  declare 
that   they  freely  and   voluntarily  adopt   Samuel  Short,  the  infant 

child  of  ,  and  now  about  jive  years  and  three  months  old, 

having  been  born,  as  it  is  said,  on  or  about  the  first  day  of  Decem- 
ber, A.D.  i896;  that  they  will  and  do  hereby  freely  and  volun- 
tarily adopt  said  child  as  their  own,  without  any  limitations  or 
conditions  whatsoever  :  wherefore  we  pray  that  the  prayers  of  the 
petition  filed  herein  by  Solomon  Short  and  Sarah  Short,  the  parents 
of  said  Samuel  Short,  may  be  granted.  ^ohn  Doe, 

Witnesses  to  the  signature  of  the  )  Jane  Doe, 

petitioners:         yohn  Smith.       >  Petitioners. 

William  Jones.  ) 

(  Verification  as  in  Form  No.  613.) 

5.  Offer  to  Adopt,  under  the  Kansas  Statute. 

Form  No.  662. 

The  state  of  Kansas,  )        t^-udz^/^       4.    c  r^      1  ^ 

^      J  ^  '  >  ss.  In  the  Probate  Court  01  Cowley  county. 

Low  ley  county.  \  -^      .        -^ 

Samuel  Short,  a  minor  male  child,  aged  ten  years,  and  Solomon 
Short  and  Sarah  Short,  his  parents,  now  appearing  before  the  Pro- 
bate Court  of  Cowley  county  aforesaid,  and  the  said  Solomon  Short 
and  Sarah  Short  thereto  consenting,  we,  the  undersigned,  do  hereby 
offer  to  adopt  the  said  Samuel  Short,  the  minor  child  above  men- 
tioned, as  our  own  child  and  heir-at-law^.  John  Doe. 

Jane  Doe. 
Done  in  the  Probate  Court  of  Cowley  county,  \h\%  fifth  day  of  Feb- 
ruary, A.D.  i856.  Marion  Dale,  Probate  Judge. 
In  witness  whereof,  I,  the  undersigned,  Probate  Judge  of  Cowley 
county,  have  hereto  set  my  hand  and  affixed  the  seal  of  the  said 
Probate  Court,  this  fifth  day  of  February,  A.D.  1^96. 
(l.  s.)                                                 Marion  Dale,  Probate  Judge. 

6.  Petition  of  Child  Adopted  in  Another  State.^ 

Form  No.  663. 

In  the  matter  of  the  adoption  of  ^ 

Samuel  Short  by  fohn  Doe,  in  >  No.  108. 

the  state  of  Illinois.  ) 

To  the  Honorable  fohn  Marshall,    Circuit   Court :  Your  peti- 

1.  This  petition  is  pursuant   to  the     has  been  held  constitutional.     State  v. 
Indiana  statute  authorizing  such  a  pro-     Meyer,  63  Ind.  33. 
ceeding  (Rev.  Stat.  1894,  §  841),  which 
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tioner  respectfully  shows  that  on  the  fifth  day  of  August^  iS95,  in 
the  County  Court  of  Greene  county,  of  the  state  of  Illinois.,  he  was 
duly  adopted  by  yohn  Doe  as  his  heir-at-law,  under  and  pursuant  to 
the  laws  of  said  state  then  and  there  in  force ;  that  a  certified  copy 
of  the  entire  proceedings  of  said  court  in  said  matter  is  herewith 
filed  and  made  a  part  of  said  proceedings  :  wherefore  he  prays  that 
this  court  cause  said  certified  copy  of  said  proceedings  to  be  entered 
upon  the  order  book  of  said  court,  and  that  he  be  declared  the 
adopted  heir-at-law  of  said  yohn  Doe  in  this  state. 

Samuel  Short. 
II.  CONSENT.l 

1.  Of  the  Parents. 


a.  In  General. 

Form  No.  664. 

State  of  Wisconsin.       \  ^  .     r  . 

r^        ^        c  ijr  1       \i    \  ss.     Consent  or  parents. 
County  or   Walworth.  \  ^ 

We,  the  undersigned,  parents  of  Samuel  Short,  an   infant  male 

child,  who  was  five  years  of  age  on  the  fifteenth   day  of  January., 


\.  To  constitute  a  valid  adoption  or- 
dinarily the  written  consent  of  the 
child's  parents  must  be  obtained,  if 
living,  or  the  consent  of  the  surviving 
parent  if  one  is  dead,  provided  they  be 
known,  and  not  hopelessly  intemperate 
or  insane,  and  have  not  abandoned  the 
child ;  or  notice  must  be  served  upon 
them  of  the  adoption  proceedings,  i 
Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  729,  930.  Where  the  parents 
are  dead  or  not  known,  or  hopelessly 
intemperate  or  insane,  or  have  aban- 
doned the  child,  the  consent  of  the 
guardian  or  next  of  kin  residing  in  the 
state,  or  of  the  next  friend,  must  be  ob- 
tained, or  notice  of  the  proceedings 
served  upon  him.  t  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  730.  The 
exact  rule  of  consent  in  this  proceeding 
must  be  governed  by  the  particular 
statute.  The  Michigan  Act  is  a  fair 
sample  of  the  general  provision  in 
reference  to  this  matter;  under  its  pro- 
visions a  child  may  be  adopted  "with 
the  consent  (a)  of  the  parents,  or  sur- 
vivor of  them,  if  either  is  living;  {h) 
or,  if  abandoned  by  one  parent,  with 
the  consent  of  the  other;  (r)  if  illegiti- 
mate, with  the  consent  of  the  mother; 
{d)  if  the  child  is  an  orphan,  or  aban- 
doned by  its  parents  or  parent,  then 
with  the  consent  of  the  nearest  of  kin 
or  guardian  ;  or  of  the  principal  officer 
of  any  asylum,  hospital,  or  home  of 
which  the  child  is  an  inmate ;  or  of  two 


superintendents  of  the  poor  of  the 
county,  or  the  director  of  the  poor  of 
the  city  or  township,  in  which  the  child 
resides ;  or  the  principal  officer  of  any 
institution,  public  or  private,  in  the 
state  or  elsewhere,  in  whose  care  such 
orphan  or  abandoned  child  may  be ;  {e) 
if  the  parents,  surviving  parent,  mother 
of  an  illegitimate  child,  or  parent  who 
has  not  aljandoned  the  child,  if  one  has 
abandoned  it,  has,  in  a  writing  duly 
executed  and  acknowledged  before  an 
officer  authorized  to  take  acknowledg- 
ment of  deeds,  surrendered  and  re- 
leased all  parental  rights  in  and  to  such 
child,  and  the  custody  and  control 
thereof,  to  an  incorporated  asylum, 
hospital,  or  home  in  which  it  is  an  in- 
mate, for  the  purpose  of  enabling  such 
corporation  to  have  the  child  adopted 
and  its  name  changed  and  made  an  heir 
under  this  act,  then  by  the  consent  of 
the  principal  officer  of  such  corpora- 
tion ;  in  such  case  the  release  afore- 
said is  to  be  filed  with  the  instrument 
of  adoption  in  the  Probate  Court; 
(y)  if  such  child  is  legally  an  inmate 
of  the  state  public  school,  the  super- 
intendent of  such  school  and  county 
agent  of  the  state  board  of  charities 
for  the  county  where  the  person 
adopting  the  child  resides  must 
consent ;  (g)  in  every  case  the  child 
must  also  consent  if  above  the  age  of 
ten  years."  Gary's  Prob.  L.  (2d  ed.), 
^  871a. 
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A.D.  i856,  hereby  consent  that  said  Samuel  Short  may  be  adopted 
by  said  jfohn  Doe  and  said  Jatie  Doe  his  wife,  as  prayed  for  in  the 
annexed  petition,  and  pursuant  to  the  statute  in  such  case  made 
and  provided.  Solomon  Short. 

February  5,  i896.  Sarah  Short. 

[In  presence  of:  yohn  Smith. 
William  Jones. 

(Acknowledgment. ) 

(  Verijication.)^'^ 

Form  No.  665. 
State  of  Connecticut., 
County  of  Litchjield. 

I,  Samuel  Short,  the  minor  child  to  be  given  in  adoption  by  the 
within  and  foregoing  agreement,  being  more  than  fourteen  years  of 
age,  do  hereby  consent  to  said  agreement  and  to  be  given  in  adop- 
tion as  therein  set  forth.  Samuel  Short. 

Form  No.  6  6  6. 
State  of  Indiana., 
County  of  Posey. 

I,  Solomon  (or  Sarah)  Short,  the  father  (or  mother)  of  Samuel 
Short,  hereby  consent  to  the  adoption  of  him  the  said  Sa?nuel  Short 
by  John  Doe  and  Jane  Doe  his  wife,  and  that  the  name  of  the  said 
Samuel  Short  be  changed  to  that  of  Samuel  Doe. 

Dated  and  signed  by  me  t\\\sjij'th  day  of  February,  i896. 

Solomon  Short 
(or  Sarah  Short). 
Form  No.  667. 
State  of  Illinois,  ) 
Greene  county.     \ 

I,  Solomon  Short,  of  Carrollton,  in  the  county  of  Greene  Q.nd  state 
of  Illinois,  father  of  Samuel  Short,  a  minor  child  of  mine,  do  hereby 
consent  to  the  adoption  of  said  child  by  John  Doe  and  Jane  Doe, 
his  wife,  in  manner  and  form  as  provided  by  an  act  of  the  general 
assembly  of  the  state  of  Illinois,  approved  February  27 ,  A.D.  i87>^. 

Dated  Xhisjifth  day  of  February,  i896.  Solomon  Short. 

Form  No.  668. 

(Precedent  in  Hurley  v.  Robinson,  85  Me.  400.) 

The  undersigned,  being  the  father  of  said  child,  William  H. 
Clark,  the  mother  being  dead,  hereby  consents  to  the  adoption  as 
above  prayed  for.  Edward  H.   Clark. 

Form  No.  669. 
(Precedent  in  Furgeson  v.  Jones,  17  Oregon  204,  11  Am.  St.  Rep.  808.) 

State  of  Oregon,        } 
County  of  Marion.  \ 

I,  Emma  G.   Charlcsworth,  being  duly  sworn,  say  that  I  am  the 

1.  The  consent  must  be  in  writing,  quired  bv  the  provisions  of  the  partic- 
but  need  not  be  acknowledged,  wit-  ular  statute  under  which  the  proceed- 
nessed,  or  verified,  unless  such  is  re-     ings  are  instituted. 
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mother  of  Mary  Ellen  yenner.,  mentioned  in  the  aforesaid  petition 
of  D.  W.  yoncs  and  wife ;  that  I  was  divorced  from  Sylvester  H. 
yenner  at  San  Francisco,  on  or  about  September  i,  i876,  and  that 
the  court,  in  granting  the  divorce,  awarded  the  care  and  custody  of 
said  child  to  its  mother,  deponent  herein  ;  that  I  hereby  consent  to 
the  adoption  of  said  child  by  said  D.  W.  yones  and  wife,  and  that 
the  name  of  said  child  be  changed  to  Mary  Ellen  yones. 

Emma  G.  Charlesworth. 
Subscribed  and  sworn  to  before  me, 

this  nineteenth  day  oi  March,  i877. 

(seal)  Seth  R.  Hammer, 

Notary  Public. 

Form  No.  670. 
(Precedent  in  Nugent  v.  Powell  (Wyoming   1893),  33  P^c,  Rep.  23.) 

In  Probate  Court  of  Laramie  county,  territory  of   Wyoming. 

To  Isaac  Bergman,  Judge  of  Probate:  The  undersigned,  Mrs. 
Esther  Leonard,  would  respectfully  represent  that  she  is  the  mother 
oi  Emily  Leonard,  a  minor  female  child  of  the  age  ofyb^r  years,  and 
is  willing  to  relinquish  all  right  to  the  said  Emily  Leonard  to  Michael 
Powell  and  Elizabeth  Powell  his  wife,  who  have  signified  their 
willingness  to  adopt  said  child  and  to  assume  the  relation  of  parents 
to  her;  and  she  further  represents  that  she  is  a  resident  of  Laramie 
county,  territory  of  Wyoming.  Mrs.  Esther  Leonard. 

Sworn  to  and  subscribed  to  before  me,  ) 

this, fourth  day  of  yanuary,  i882.    \ 

Isaac  Bergman,  Judge  of  Probate. 

b.  Residing  Out  of  County. 

Form  No.  671. 
State  of  New  York,  ^ 
County  of  Suffolk.     \ 
In  the  matter  of  the   adoption  of  ) 

Samuel  Short,  a  minor,  by  yohn  > 

Doe  and  yane  Doe  his  wife.       ) 

We,  Solomon  Short  and  Sarah  Short,  the  parents  of  Samuel 
Short,  a  minor,  state  that  we  and  each  of  us  reside  outside  the 
county  of  Suffolk  and  in  the  county  of  Queens,  and  that  we  do 
hereby  consent  to  the  adoption  of  the  said  Samuel  Short  by  yohn 
Doe  and  yane  Doe  his  wife,  who  reside  in  the  town  of  Babylon, 
in  the  county  of  Suffolk,  according  to  the  statute  in  such  case  made 
and  provided. 

Witness  our  hands  thisfffth  day  of  February,  i896. 
In  the  presence  of  Solomon  Short 

yohn  Alar  shall,  Sarah  Short. ^ 

County  Judge  of  Queens  County. 

1.  Under  the  New  York  statute  the  nied  by  the  proper  certificate,  as  in  the 
consent  of  the  parents  residing  out  of  caseof  instrumentsrelatingtorealprop- 
thecountyinadditiontothismustbeac-  erty  executed  under  similar  circum- 
knowledged  or  proved,  and  accompa-  stances,     i  Birdseye  Stat.  (N.  Y.)  466. 
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c.  Under  the  Kansas  Statute  —  Consent  and  Relinquishment. 

Form  No.  672. 

The  state  of  Kansas,  )  t    i.u     r>     l   ^   r^       *.    e  r^      7  4. 

^      ,  ,  '  >  ss.    in  the  Produce  (^ourt  01  Cowley  county. 

Cow/ej>/ county.  )  -^  -^ 

I,  Sarah  Short.,  the  undersigned,  a  resident  of  Cowley  county,  in 
the  state  of  Kansas,  mother  of  Samuel  Short,  a  minor  child  aged 
five  years,  his  father  being  dead,  with  the  approval  of  the  probate 
judge  of  said  county,  first  obtained  in  open  court,  do  hereby  relin- 
quish all  right  to  said  minor  child  unto  yohn  Doc  and  yane  Doe 
his  wife,  who  are  desirous  of  adopting  him  as  their  own. 

Approved  this  fifth  day  of  February,  i896. 

Marion  Dale,  Probate  Judge. 
In  witness  whereof,  I,  the  undersigned, 

Probate    Judge    of     Cowley  county, 

have  hereto  set  my  hand  and  affixed 

the  seal  of  the  said  Probate  Court, 

this^M  day  of  February,  A.D.  i85>5. 

Marion  Dale,  Probate  Judge. 


2.  Of  Guardian.i 
3.  Of  Next  of  Kin.2 


4.  Of  Next  Friend. 

Form  No.  673. 
State  of  Wisconsin,      ) 
County  of  Walworth.  \ 
In  the  matter  of  the  adoption  of  Samuel  \ 

Short,  a  minor,  by  yohn  Doe.  \ 

Whereas,  on  the  fifth  day  of  February,  A.D.  i895,  upon  the  peti- 
tion of  yohn  Doe,  asking  for  an  order  granting  leave  to  adopt  Sam- 
uel Short,  a  male  child,  and  for  the  appointment  of  some  proper  and 
suitable  person  to  act  as  the  next  friend  of  him  the  said  Samuel 
Short,  for  the  purpose  of  consenting  to  the  adoption  aforesaid,  ac- 
cording to  the  statute  in  such  case  made  and  provided,  3  I,  Richard 


1.  Forms  for  the  consent  of  the 
p^uardian  are  similar  to  those  found  in 
Forms  Nos.  664  to  672,  with  this  excep- 
tion, that  the  words  "Richard  Roe" 
should  be  inserted  instead  of  the  words 
"  Solomon  Short,  "  "  Sarah  Short,  " 
or  "  Solomon  Short  and  Sarah  Short," 
and  that  the  word  "  guardian  "  should 
be  inserted  instead  of  the  words 
"parent,"  "father,"  "mother,"  or 
"parents,"  making  the  other  gram- 
matical changes  necessary  after  mak- 
ing these  insertions. 

2.  Forms  for  the  consent  of  the  next 
of  kin  are  similar  to  those  found  in 
Forms  Nos.  664  to  672,  with  this  excep- 
tion, that  the  words  "Richard  Roe" 


should  be  inserted  instead  of  the  words 
"Solomon  Short,"  "Sarah  Short,"  or 
"  Solomon  Short  and  Sarah  Short," 
and  that  the  words  "next  of  kin" 
should  be  inserted  instead  of  the  words 
"parent,  "father,"  "mother,"  or 
"parents,"  making  the  other  gram- 
matical changes  necessary  after  mak- 
ing these  insertions. 

3.  Or,  instead  of  the  words  "accord- 
ing to  the  statute  in  such  case  made 
and  provided,  "  insert  the  words  "by 
virtue  of  the  provisions  of  an  act  en- 
titled, *  An  Act  relating  to  theAdoption 

of  Children, '  approved  the day 

of  month,  18 — ,"  or  such  like 

expressions  to    suit    the    custom    and 
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Roe,  by  an  order  of  the Court  of county,  in  the  state  ot 

,  was  appointed  the  next  friend  of  him  the  said  Samuel  Short 

for  the  purposes  herein  above  mentioned  :  therefore,  I,  the  said  Rich- 
ard Roc,  do  hereby  certify  that  upon  inquiry  and  investigation,  and 
after  hearing  the  testimony  of  the  witnesses,  I  am  satisfied  that  the 
adoption  of  said  child  by  the  said  John  Doc  would  promote  the  wel- 
fare of  said  child ;  and  that  as  such  next  friend  so  appointed  as 
aforesaid  I  do  hereby  consent  to  the  adoption  of  him  the  said  Samuel 
Short  by  him  the  said  yohn  Doe  [and  that  the  name  of  the  said 
Sainuel  Short  be  changed  to  that  of  Samuel  Doe'\.^ 
Witness  my  hand  and  seal  th.\?,  Jifth  day  of  February,  A.D.  i856. 
[Acknowledgment.)^  Richard  Roe. 

5.  Of  Selectmen  of  the  Town. 

Form  No.  674. 

State  of  Connecticut,  county  of  Litchfield,  ss. 

We,  the  undersigned,  selectmen  of  the  town  of  Haddam,  in  the 
county  of  Middlesex,  in  the  state  of  Connecticut,  in  which  town  the 
within  named  child,  Satnuel  Short,  resides,  do  hereby  consent  to 
the  within  and  foregoing  agreement  whereby  said  child  is  given  in 
adoption  to  yohn  Doe,  of  the  town  of  Haddam,  in  the  county  of 
Middlesex,  in  the  state  of  Connecticut. 

yohn  yones, 

Williafn  Walton, 

Henry  Smith, 

Thomas  Thompson, 

Samuel  Sampson, 

Myron  Moore, 


Selectmen  of   the 
Town  of  Haddam. 


6.  Of  County  Commissioners  and  Like  Public  Officers.^ 
7.  Of  Charitable  Institution. 

Form  No.  675. 
(I  Thornt.  Ind.  Pr.  F.  417.) 

Proceedings  had  before  the  board  of  control  of  the  Indiana  Re- 
formatory Institution  fior  Women  and  Girls  (or  0/"  the  House  of 
^^f^S^  f*^^  yuvenilc  Offenders')  this  first  day  of  yanuary,  i896, 
in  the  matter  of  the  petition  of  yohn  Doe  to  the  Circuit  Court  for 

practice  of  the  particular  jurisdiction  3.  Where  the  particular  statute  pre- 
fer which  the  proceedings  are  insti-  scribes,  as  the  proper  person  or  persons 
tuted.     See  supra,  notes,  P-  485-  whose  consent  must  be  obtained,  such 

1.  Words  in  [  i  to  be  used  when  persons  as  the  county  commissioners, 
child's  name  is  sought  to  be  changed,  overseers  of  the  poor,  etc.,  instead  of 

2.  Acknowledgment  as  in  the  case  the  words  "selectmen  of  the  town" 
of  conveyances  of  real  property,  when  found  in  Form  No.  674  substitute  the 
such  is  required  by  the  provisions  of  words  used  in  the  statute  and  model 
the  particular  statute  under  which  the  the  form  to  fit  the  facts  in  like  man- 
proceedings  are  instituted.  ner  as  in  Form  No.  674. 
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the  adoption  of  Samuel  Short.,  one  of  the  inmates  of  said  institution 
(or  House  of  Refuge)  :  On  motion  of  John  fohnson  it  is  ordered 
that  the  consent  of  the  board  of  control  be  and  the  same  is  hereby 
given  to  the  adoption  of  said  Samuel  Short.,  now  an  inmate  of  said 
institution  (or  House  of  Refuge).,  by  said  fohn  Doe.,  as  prayed  for 
in  his  petition  to  the  Posey  Circuit  Court. 

A  true  copy  from  the  records  of  said  board  of  control. 

Harvey  Hastings .,  President. 

ATTEST:   Peter  Peterson.,  Secretary. 

Form  No.  676. 

Reading,  Pa.,  June  10,  i893. 

At  a  meeting  of  the  board  of  managers  of  the  Home  for  Friend- 
less Children,  of  the  city  of  Reading,  duly  convened  this  date,  it 
was  :  "  Resolved,  That  the  consent  of  the  board  be  and  it  is  hereby 
given  to  the  proposed  adoption  by  John  Doe  of  Samuel  Short,  a 
minor  child  without  parents,  who  has  been  an  inmate  of  this  institu- 
tion for  three  years  last  past ;  that  the  board  is  satisfied,  from  inquiry, 
that  the  said  John  Doe  is  a  person  of  good  moral  character  and  able 
to  provide  for  said  minor,  and  that  the  welfare  of  said  Samuel  Short 
will  be  promoted  by  such  adoption."    attest  :     fohn  Adams, 

(seal)  Secretary. 

8.  Of  Child  Over  a  Certain  Age.i 

Form  No.  677. 

State    of   

County  of 

I,  Samuel  Short,  the  minor  child  of  Solomon  Short  and  Jane  Short 
his  wife,   for  whose  adoption  John  Doe  and    Jane   Doc   his  wife 

have  filed  in  the Court  a  petition,  which  is  now  pending  for 

determination  at  the  April  term  of  said Court,  A.D.  \%d6, 

hereby  state  that  I  am  over  fourteen  years  of  age,  to  wit,  of  the  age 
of  fifteen  years  and  tiuo  months,  having  been  born  on  the  first 
day  of  January,  A.D.  \%81,  and  that  I  hereby  acquiesce  in  the  pro- 
ceedings instituted,  and  consent  to  become  the  adopted  son  of  the 
said  John  Doe  and  Jane  Doe  his  wife,  who  have  petitioned  as 
aforesaid,  and  that  I  also  consent  to  be  hereafter  known  by  the  name 
of  Samuel  Doe  instead  of  the  name  of  Samuel  Short. 
Done  in  the  presence  of  the  court,  )  Samuel  Short. 

ih\^ fifth  day  of  February,  i896.  ) 
John  Marshall, 
Judge  of  the Court. 

{^Acknowledgment. )  2 

1.  Under  the    provisions  of  some  of  2.  Acknowledgment   as  in  the  case 

the  statutes  the  consent  of   the  child  of  conveyances  of  real  property,  when 

must  also  be  obtained  where  he  is  over  such  is  required  by  the  provisions  of 

a  certain  age,  varying  from  ten  years  the  particular  statute  under  which  the 

upward,     i  Am.  and  Eng.  Encyc.  of  proceedings  are  instituted. 
Law  (2d  ed.)  731. 
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Form  No.  678. 

In  the  County  Court  of  Rock  county,  Nebraska. 
In  the  matter  of  the  adop-  ) 

tion  of  Samuel  Short.      \ 

I,  Samuel  Shorty  a  minor  over  the  age  of  fourteen  years,  do 
hereby  consent  that  Solomon  Short  and  Sarah  Shorty  my  parents, 
may  release  and  relinquish  all  right  to  the  custody  of  and  control 
over  me,  and  all  claims  and  interest  in  and  to  my  services  and 
wages.  I  also  consent  to  the  adoption  of  myself  by  yohn  Doe  and 
yane  Doe  his  wife,  upon  the  limitation  and  according  to  the  condi- 
tions contained  in  the  verified  petition  of  said  John  Doe  and  Jane 
Doe  his  wife,  filed  in  this  court  and  dated  on  Xhe, fifth  day  of  Feb- 
ruary, A.D.  18^6.  Samuel  Short. 

Form  No.  679. 

(Precedent  in  Hurley  v.  Robinson,  85  Me.  405.) 

I,  the  child  above  named,  being  of  the  age  of  fourteen  years, 
hereby  consent  to  the  adoption  as  above  prayed  for. 

William  H.   Clark. 

III.  NOTICE  OF  THE  PROCEEDINGS,  AND  ORDER  FIXING  DAY  OF 

HEARING. 

A  failure  to  obtain  the  consent  of  the  person  whose  consent  un- 
der the  statute  is  essential  to  the  validity  of  the  proceedings  necessi- 
tates the  notification  of  such  person, i  which  is  done  by  summons  or 
other  notice  personally  served  upon  him,  or  by  publication  in  the 
manner  prescribed  by  the  statute. 

1.  Summons.2 

Form  No.  680. 
State  of  Indiana,  ) 
County  of  Posey.  \ 

The  state  of  Indiana  to  the  sheriff  of  Posey  county.  Greeting: 
You  are  hereby  commanded  to  summon  Solomon  Short  and  Sarah 
Short  his  wife  to  appear  in  the  Posey  Circuit  Court,  before  the 
judge  thereof,  on  the  fifth  day  of  February,  iS96,  the  first  Monday 
of  the  February  term  of  said  court,  to  be  held  in  the  courthouse  in 
Mount  Vernon  on  the  first  Alonday  of  February,  i896,  to  answer 
the  petition  of  fohn  Doe  and  fane  Doe  his  wife  who   desire   to 

1.  I  Am.  and  Eng.  Encyc.  of  Law  Humphrey,  Appellant,    137   Mass.  84. 

(2d  ed.)  729.  No  notice  to  the  child  is  necessary  in 

Under  the  Mass.  Pub.  Stat.,  c.  148,  ^  4,  the  proceeding  for  its  adoption,  unless 

notice  of  a  petition  for  the  adoption  of  expressly  required  by  statute ;  the  as- 

a  child  is  necessary  in  all  cases  where  sent  of  the  guardian  will  be  sufficient, 

the  written  consent  required  by  section  Van  Matre  r.  Sankey,  148  111.  536. 

2  is  not  submitted  to  thecourt  with  the  2.  Where  the  statute  requires  notice 

petition,  even  if  a  case  is  presented  by  by  summons,  the  form  of  the  summons 

the  petition,  which,  if  proved  to  exist,  in  use   in   the   particular  jurisdiction 

would  authorize  the  judge  of  probate  may  be  found  by  consulting  the  title 

to  decree  the  adoption  without  consent.  Summons. 

512  Volume  I. 


681. 


ADOPTION  OF  CHILDREN. 


681. 


adopt  Samuel  Short  as  their  heir-at-law,  and  of  this  writ  make  due 
return. 

Witness  the  clerk  of  said  court,  and  the  seal  thereof  hereunto  affixed  at 
Mount  Vernon,  this  tenth  day  of  January,  i896. 

(seal  )  John  Hancock, 

Circuit  Clerk. 
State  of  Indiana, 
County  of  Posey. 

Served  the  within  summons  on  the  fifteenth  day  of  January, 
A.D.  i8P^,  by  reading  the  same  to  and  within  the  hearing  of  the 
said  Solomon  Short  and  Sarah  Short  his  wife. 

David  Crockett, 
Sheriff  of  Posey  County,  l 

2.  Notice.2 


::l 


a.  Personally  Served. 

Form  No.  6  8  i . 
State  of  Illinois, 
County  of  Greene. 

To  Solomon  Short  and  Sarah  Short,  the  parents  of  Samuel  Shorty 
a  minor  :  You  are  hereby  notified  that  on  the  fifth  day  of  February, 
A.D.  i8P6,  between  the  hours  of  ten  A.M.  and  three  P.M.  of  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard,  we,  John  Doe  and 
fane  Doe  his  wife,  will  present  a  petition  to  the  County  Court  of 
Greene  county  in  said  state,  asking  for  an  order  of  adoption  of  the 
said  Samuel  Short,  your  son,  by  the  said  John  Doe  and  fane  Doe 
his  wife,  and  also  an  order  changing  the  name  of  the  said  Samuel 
Short  to  that  of  Samuel  Doe,  according  to  the  statute  in  such  case 
made  and  provided, ^  and  you  are  hereby  notified  to  appear  and 
make  such  objections  to  the  filing  of  such  petition  in  the  granting 
of  such  order  as  you  may  see  fit.  John  Doe. 

February  1,  i896.  Jane  Doe. 

State  of  Illinois, 
County  of  Greene. 

John  Smith,  being  duly  sworn,  on  his  oath  says  that  on  Xho.  first 
day  of  February,  A.D.  \896,  he  delivered  to  the  above  named  Solo- 
mon Short  and  Sarah  Short  a  true  copy  of  the  foregoing  notice. 
Subscribed  and  sworn  to  before  me,  this  \  John  Smith, 

fifth  day  of  February,  A.D.  \896.         \ 
(l.  s.)  John  Hancock, 

County  Clerk. 


ss. 


1.  The  various  returns  of  service 
of  summons  proper  to  be  made  bv 
an  officer  may  be  found  by  consult- 
ing  the   title   Service  of   Process. 

2.  Where  the  statute  provides  for 
notice  other  than  by  summons,  the 
form  of  the  notice  in  use  in 
the    particular    jurisdiction    may    be 


found  by  consulting  the  title  Notice. 
3.  Or,  instead  of  the  words  *'  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided ,"  insert  the 
words  "according  to  the  provisions  of 
the  act  of  the  general  assembly,"  etc., 
under  the  circumstances  indicated  in 
note  5,  p.  485,  supra. 


I  E.  of  F.  P.— 33 
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b.  Published  and  Posted. 
Form  No.  682. 

At  a  court  of  probate  holden  at  Haddam,  within  and  for  the  /'ro- 
3a/e  District  of  Ifaddam,  on  the  second  day  of  yanuary,  A.D.  i^96. 
Present:   yohn  Marshall,  Judge. 

Upon  the  exhibition  to  this  court  of  the  agreement  whereby  yohn 
Doe  and  yane  Doe  agreed  to  adopt  as  their  own  child  and  heir-at- 
law  Samuel  Short,  the  minor  son  of  Solomon  Short  and  Sarah  Short 
his  wife ;  and  the  said  Solomon  Short  and  Sarah  Short  agreed  to 
give  in  adoption  to  the  said  yohn  Doe  and  yane  Doe  his  wife  the 
said  Samuel  Short,  it  is  ordered  that  a  hearing  upon  said  agree- 
ment be  had  at  the  courthouse  in  Haddam,  in  the  county  of  Middle- 
sex, state  of  Connecticut,  on  Xhe.  fifth  day  of  February,  A.D.  18P6, 
at  ten  o'clock  in  the  forenoon;  and  that  notice  be  given  to  all  persons 
interested  to  appear  at  said  hearing  and  show  cause,  if  any  they 
have,  why  said  agreement  should  not  be  approved,  by  publishing  this 
order  for  two  weeks  successively  in  the  Haddam  Courier,  a  news- 
paper published  at  Haddam,  in  the  county  of  Middlesex,  in  the  state 
of  Connecticut,  and  by  posting  a  copy  of  this  order  on  the  public  sign- 
post of  the  town  of  Haddam,  in  the  county  of  Middlesex,  in  the  state 
of  Connecticut,  nearest  to  the  place  of  residence  of  said  child,  at 
least  six  days  before  the  day  hereinbefore  assigned  by  this  court  for 
said  hearing. 
State  of  Connecticut, 
County  of  Middlesex 

On  the  first  day  of  February ,  A.D.  \%96,  I,  yohn  Smith,  of  the 
town  of  Haddam,  in  the  county  of  Middlesex ,  in  the  state  of  Con- 
necticut, do  hereby  certify  that  I  have  caused  a  copy  of  the  foregoing 
order  of  the  Court  of  Probate,  in  and  for  the  Probate  District  of  Had- 
dam, for  a  hearing  upon  the  agreement  for  the  adoption,  by  yohn 
Doe  and  yane  Doe  his  wife,  of  the  minor  child,  Samuel  Short,  to 
be  published  for  two  weeks  successively  in  the  Haddam  Courier,  a 
newspaper  published  at  Haddatn,  in  the  county  of  Middlesex,  in  the 
state  of  Connecticut;  and  that  I  did  cause  a  copy  of  said  order  to  be 
posted  on  the  public  signpost  in  the  town  of  Haddam,  in  the  county 
of  Middlesex,  in  the  state  of  Connecticut,  nearest  to  the  place  of 
residence  of  said  child,  at  least  six  days  before  the  day  assigned  by 
said  court  in  its  said  order  for  said  hearing.  yohn  Smith. 

Subscribed  and  sworn  to  at  Haddam,  th\& first  ) 

day  of  February,  A.  D.  i896,  before  me.       > 

Abraham  Kent,  ) 

Justice  of  the  Peace. 

3.  Waiver  of  Notice. 

Form  No.  683. 
State  of  Georgia, 
County  of  Pulaski. 

We,  Solomon  Short  and  Sarah  Short,  parents  of  Samuel  Short, 
whom  yohn  Doe  and  yane  Doe  his  wife  desire  to  adopt  as  their 
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own  child,  hereby  waive  the  notice  required  by  law  to  be  given  in 
adoption  proceedings. 

Dated  and  signed  by  us  \)i\\?>  fifth  day  of  February,  A.D.  \Z96. 

Solomon  Short. 
Sarah  Short. 

4.  Order  Fixing  Day  for  Hearing,  i 

a.  In  General. 
Form  No.  684. 

In  the  matter  of  the  adoption  ) 

of  Samuel  Short,  a  minor,  V 

by  yohn  Doe.  ) 

It  appearing  to  the  court  from  the  allegations  in  the  verified 
petition  of  yohn  Doe,  wherein,  among  other  things,  it  was  prayed 
that  an  order  might  be  made  granting  leave  to  the  said  yohn  Doe 
to  adopt  said  Samuel  Short,  according  to  the  statute  in  such  case 
made  and  provided ;  and  it  further  appearing  that  the  consent  of 
Solomon  Short  and  Sarah  Short,  the  parents  of  said  Samuel  Short, 
had  been  obtained,  as  was  shown  by  their  consent  in  writing,  duly 
executed  and  filed  with  said  petition  :  it  is  therefore  ordered  that 
the  said  petition,  and  the  affidavit  of  verification  and  the  consent 
thereto  annexed,  be  filed  with  the  clerk  of  this  court,  and  that  the 
second  Monday  oi  February,  A.D.  18P6,  be,  and  the  same  is  hereby, 
fixed  for  the  hearing  of  said  petition,  and  the  examination  of  the 
parties  in  interest  thereunder,  between  the  hours  of  ten  A.M.  and 
three  P.M.  of  that  day. 

By  order  of  court,  this  tenth  day  of  yanuary,  A.D.  18P6. 

yohn  Marshall,   County  Judge. 

b.  Where  Next  Friend  has  been  Appointed. 
Form  No.  685. 

In  the  matter  of  the  adoption  \ 

of  Samuel  Short,  a  minor,  > 

by  yohn  Doe.  ) 

It  having  appeared  to  the  court  that  the  publication  of  the  notice 
of  the  filing  of  the  petition  of  adoption  in  this  cause,  and  of  the 
time  and  place  of  the  appointment  of  the  next  friend  of  the  said 
Samuel  Short,  the  minor  sought  to  be  adopted,  under  order  of  court 
made  on  the  tenth  day  of  yanuary,  A.D.  \'^96;  and  it  appearing 
further  that  on  the  fifth  day  of  February,  A.D.  i?>96,  one  Richard 
Roe,  a  suitable  and  proper  person,  was  by  the  court  appointed  as  the 
next  friend  of  the  said  Samuel  Short  for  the  purpose  of  consenting 
to  the  adoption  of  the  said  Samuel  Short  by  the  said  yohn  Doe: 
it  is  now  therefore  ordered  by  the  court  that  the  second  Monday  of 

1.  For  the  formal  parts  and  general  tice  of  any  particular  jurisdiction,  con- 
requisites  of  an  order  under  the  prac-     suit  the  title  Orders. 
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February,  A.T).  i896,  be  and  the  same  is  hereby  fixed  for  the  hear- 
ing of  the  said  petition  for  adoption,  and  examination  of  the  parties 
interested  in  the  proceedings,  between  the  hours  of  fen  A.M.  and 

three  P.M.  of  that  day,  at  the  courthouse  in ,  in  the  county 

and  state  aforesaid. 

By  order  of  the  court,  this  seventh  day  of  February,  A.D.  i8S6. 

John  Marshall,  County  Judge. 

IV.  APPOINTMENT  OF  NEXT  FRIEND.i 
1.  Notice  that  Next  Friend  will  be  Appointed. 

Form  No.  686. 

In  the  matter  of  the  adoption  \ 

of  Samuel  Short,  a  minor,  > 

by  John  Doe.  ) 

Notice  is  hereby  given  that  on  the.  first  day  of  January,  A.D. 
1 856,  the  petition  of  John  Doe  was  filed  in  the  ofiice  of  the  County 

Court  of ,  state  of ,  asking  for  an  order  granting  leave 

to  adopt  Samuel  Short,  the  minor  child  of  Solomon  Short  and  Sarah 
Short  his  wife,  according  to  the  statute  in  such  case  made  and  pro- 
vided ;  and  that,  it  appearing  to  the  court  upon  the  facts  related  in 
such  petition  that  it  was  necessary  to  appoint  some  proper  and  suit- 
able person  as  the  next  friend  of  the  said  Samuel  Short,  the  said 

court  did,  on  the day  of  ,   A.D.  \896,  fix  \\\e.  first 

Monday  in  February  as  the  day  upon  which,  between  the  hours  of 

ten  A.M.  and  three  P.M.,  at  the  courthouse  in county  and 

state  aforesaid,  some  suitable  and  proper  person  will  be  appointed 
as  the  next  friend  of  said  child,  according  to  the  statute  in  such  case 
made  and  provided.  John  Doe, 

Jane  Doe, 

February  5,  A.D.  id>96.  "  Petitioners. 

2.  Order  Fixing  Day  for  Appointment. 

Form  No.  687. 

In  the  matter  of  the  adoption  ^ 

of  Samuel  Short,  a  minor,  > 

by  John  Doe.  ) 

It  appearing  to  this  court,  upon  the  petition  of  John  Doe  praying 
for  an  order  granting  leave  to  adopt  Samuel  Short,  according  to  the 
statute  in  such  case  made  and  provided,  and,  among  other  things,  for 
the  appointment  of  a  proper  and  suitable  person  as  next  friend  of 
said  Samuel  Short  to  consent  to  such  order  of  adoption,  according  to 
the  provisions  of  the  statute  in  such  case  made  and  provided,  it  is  here- 
by ordered  that  the  first  Monday  in  February,  A.D.  \%96,  be  and 
the  same  is  hereby  fixed  as  the  day  when,  between  the  hours  of  ten 

1.  For  the  forms,  generally,  re-  friend,  consult  the  title  Next  Friend. 
lating    to    the    appointment    of    next 
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A.M.  and  three  P.M.  of  that  day,  at  the  courthouse  in  the  city  of 
,  in  the  county  of  ,  and  state  of ,  the  appoint- 
ment of  some  suitable  and  proper  person  as  next  friend  will  be 
made ;  and  it  is  further  ordered  that  notice  of  said  petition  and  of 
the  time  and  place  fixed  for  the  appointment  of  said  next  friend  be 

published  in  the County  Bulletin,'^  a  weekly  paper  published 

in ,  in  the  county  and  state  aforesaid,  at  least  once  a  week  for 

three  consecutive  weeks,  the  last  publication  to  be  at  least  

weeks  before  the  day  fixed  for  the  appointment  of  said  next  friend. 
By  order  of  the  court,  this^r^/  day  of  February^  A.D.  i8P5. 

John  Marshall.,  County  Judge. 

3.  Order  of  Appointment. 

Form  No.  6  88. 

In  the  matter  of  the  adoption  ^ 

of  Samuel  Short,  a  minor,  > 

by  John  Doe.  ) 

It  appearing  that  notice  of  the  filing  of  the  petition  for  the  fixing 
of  the  time  and  place  of  the  appointment  of  the  next  friend  of  the 
said  Samuel  Short,  under  the  order  of  the  court  as  made  on  the 
first  day  of   May,    A.  D.    iS96;  and    it    further    appearing    that 

Richard  Roe,  of ,  in  the  county  and  state  aforesaid,  is  a  suitable 

and  proper  person  to  be  appointed  as  the  next  friend  of  said  minor  : 
it  is  hereby  ordered  that  the  said  Richard  Roe  be  and  he  is  hereby 
appointed  as  the  next  friend  of  the  said  Samuel  Short  for  the  pur- 
pose of  consenting  to  the  adoption  of  said  minor  as  prayed  in  the 
petition  of  the  said  John  Doe,  according  to  the  statute  in  such  case 
made  and  provided. 

By  order  of  the  court,  t\v\%  fifth  day  of  March,  A.D.  \%96. 

John  Marshall, Judge. 

OR 

Form  No.  68g. 

In  the  matter  of  the  adop- 
tion of  Samuel  Short  by 
John  Doe. 

It  appearing  from  the  verified  petition  of  the  above  named  peti- 
tioner that  he  desires  to  adopt  Samuel  Short,  a  minor ;  that  the 
father  of  said  child  is  dead,  and  the  mother  has  abandoned  said 
child,  and  that  said  child  has  no  guardian  nor  any  known  next  of 
kin  residing  in  this  state  :  it  is  ordered  that  Richard  Roe,  a  suita- 
ble and  proper  person,  be  and  he  is  hereby  appointed  as  next 
friend  of  said  Samuel  Short  to  give  consent  to  such  adoption,  if  he 
shall  deem  it  proper  that  such  adoption  shall  take  effect. 
By  order  of  the  court,  this  first  day  of  April,  i896. 

John  Marshall,  County  Judge. 

1.  Under  some  statutes,  as  in  New  will  be  appointed  must  be  published 
Jersey,   the  notice  that  a  next  friend     in  two  newspapers  instead  of  one. 
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V.  ORDER  OR  DECREE  OF  ADOPTION. 

1.  In  General. 

The  order  or  decree  for  adoption,  as  to  its  formal  parts,  is  like 
any  other  order  or  decree  in  the  jurisdiction  where  the  proceedings 
are  pending.  ^  The  body  of  the  order  or  decree  should  state  cer- 
tain facts.  The  facts  necessary  to  be  stated  depend  upon  the  pro- 
visions of  the  particular  statute,  ordinarily  being  a  recital  of  the 
findings  of  the  court,  to  the  effect  that  the  allegations  in  the  peti- 
tion have  been  shown  to  be  true;  that  the  statutory  steps  prescribed 
have  been  followed;  that  the  petitioner  is  of  sufficient  ability  to 
bring  up  the  child  and  provide  it  with  suitable  nurture  and  educa- 
tion ;  that  the  adoption  would  be  generally  fit  and  proper  under 
the  circumstances  and  facts  of  the  case ;  that  the  adoption  would 
advance  the  welfare  and  interests  of  the  child ;  that  the  petitioner 
is  shown  to  be  a  person  of  good  moral  character,  etc.  The  follow- 
ing forms  will  serve  as  patterns  to  show  how  the  decree  or  order 
in  the  various  jurisdictions  may  be  drawn. 

IN    ALABAMA. 

Form  No.  690. 
In  the  Probate  Court  of  Dale  county. 


Alabama,  February  Term,  \^96. 

In  the  matter  of  the  adoption  of  ^  „  ,     r       ,         r     j      ^• 

c  1  CI     i  x.     ^  1,      T\  \  Kecord  of  order  of  adoption. 

Ciamuel  ohort  by  John  Uoe.     \  ^ 

Whereas  John  Doe  has  filed  with  the  judge  of  this  court  his  decla- 
ration, in  writing,  duly  acknowledged,  in  which  he  has  stated  his 
desire  to  adopt  Samuel  Shorty  a  minor  child,  as  his  own  child,  and 
has  asked  that  the  name  of  the  said  Samuel  Short  be  changed  to  that  of 
Samuel  Doe:  it  is  therefore  ordered  by  the  court  that  the  said  decla- 
ration of  adoption  and  prayer  for  the  change  of  name,  duly  acknowl- 
edged as  aforesaid,  be  spread  out  and  recorded  upon  the  minutes  of 
this  court,  which  was  accordingly  done  in  the  words  and  figures  as 
follows,  to  wit: 
State  of  Alabama,  ) 
Dale  county.  \ 

I,  John  Doe^  of  the  county  and  state  aforesaid,  hereby  state  that 
I  am  desirous  of  adopting  Samuel  Shorty  a  male  child  five  years  of 
age,  and  to  make  him  my  heir-at-law  ;  that  I  do  publicly  declare 
the  adoption  of  said  child  by  me  as  my  own,  and  further  declare 
that  I  am  desirous  that  the  said  Samuel  Short  shall  hereafter  be 
known  by  the  name  of  Samuel  Doe. 
In  testimony  whereof,  I  have   hereunto  set  my  hand  and  seal,  this 

first  day  of  January^  i896.  John  Doe.      (seal) 

In  the  presence  of:  ) 

John  Smith.         > 
William  Jones.  ) 

1.  For  the  formal  parts  and  general     of  decrees,  consult  the  titles  Decrees 
requisites  of  forms  of  orders  or  forms     and  Orders. 
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691. 


State  of  Alabama,  ) 
Dale  county.  \ 

I,  Norton  Porter^  a  notary  public  in  and  for  the  county  and  state 
aforesaid,  hereby  certify  that  John  Doe,  whose  name  is  signed  to 
the  foregoing  declaration  and  instrument  of  writing,  is  personally 
known  to  me,  and  that  he  acknowledged  before  me  on  this  day,  upon 
being  informed  of  the  contents  of  said  declaration  and  instrument  of 
writing,  that  he  executed  the  same  voluntarily  on  the  day  the  same 
bears  date.    Given  under  my  hand  \}!\\% first  day  of  January,  iS96. 

(seal)  Norton  Porter,  Notary  Public.^ 


IN    CALIFORNIA. 

Form  No.  6  g  i . 
(Precedent  in  In  re  Evans,  io6  Cal.  562.) 

County  of  Tulare,  ss. 

The  hereto  attached  agreement  of  Samuel  Evans,  adopting  the 
minor  child,  Hattie  Brown,  aged  about  nine  years,  whose  parents 
are  both  dead,  is  hereby  approved  by  me,  and  ordered  filed  with  the 
county  clerk  of  said  Tulare  county,  state  of  California. 

William   W.  Cross, 

Dated  January  16,  id)82.^  Superior  Judge. 


1.  In  lieu   of  acknowledgment   this 
declaration  may  be  proved  by  attesting 
witnesses  thus : 
State  of  Alabama, 
Dale  county. 

1,  Norton  Porter,  a  notary  public 
in  and  for  the  county  and  state  afore- 
said, hereby  certify  that  yokn  Smith 
and  William  yones,  who  are  the  at- 
testing witnesses  to  the  foregoing 
declaration  and  instrument  of  writing, 
are  personally  known  to  me,  and  ap- 
peared before  me  this  day,  and  upon 
separate  examinations  on  oath  stated 
that  yohn  Doe,  whose  name  is  signed 
to  the  foregoing  declaration  and  instru- 
ment of  writing,  acknowledged  to 
both  of  them,  as  attesting  witnesses 
aforesaid,  that  he  voluntarily  made 
and  executed  the  said  declaration  and 
instrument  of  writing  on  the  day  and 
year  the  same  bears  date.  Given  under 
my  hand  this  first  day  of  yanuary, 
i896.  Norton  Porter, 

(seal)  Notary  Public. 

2.  This  order  of  adoption  was  up- 
held in  In  re  Evans,  106  Cal.  562,  and 
was  held  to  fulfil  the  requirements  of 
§  227  of  the  Cal.  Civ.  Code  relating  to 
the  adoption  of  children ;  Garoutte, 
J.,  saying  that  '*  the  statute  lays  down 
no  rules  by  which  the  form  of  the 
judge's  order  should  be  measured  and 
its   sufficiency  tested.     The  real  pur- 


pose of  the  statute  in  requiring  the 
parties  to  come  before  the  judge  is  to 
enable  him  either  to  ratify  or  reject 
the  contract  of  adoption,  as  seems  best 
to  him  in  the  interest  of  the  child ; 
and  such  was  the  course  pursued  in 
the  present  case." 

Effect  of  Mere  Irregularities  in  the 
Proceedings. — After  adoption  papers 
have  been  executed,  and  the  adopter 
and  adopted  have  lived  together  as 
father  and  daughter  for  ten  years,  down 
to  the  day  of  his  death,  it  requires 
more  than  mere  irregularities  to  annul 
a  relationship  entered  into  with  all 
honesty  of  purpose,  and  lived  up  to  for 
many  years,  severed  only  by  the  hand 
of  death.  In  re  Evans,  106  Cal.  562. 
An  act  of  adoption  of  a  minor  child  in 
California  is  not  a  judicial  proceeding, 
so  that  the  order  of  adoption  cannot  be 
taken  in  any  sense  as  a  judgment  of  a 
court.  In  re  Williams,  102  Cal.  70, 
41  Am.  St.  Rep.  163. 

Failure  to  Examine  the  Parties  Sepa- 
rately.— Adoption  proceedings  cannot 
be  defeated  merely  because  the  judge 
who  signs  the  order  failed  separately 
to  examine  the  parties  thereto.  The 
code  provision  requiring  such  exami- 
nation is  directory.  So  held  in  In  re 
Williams,  102  Cal.  70,  41  Am.  St.  Rep. 
163,  where  the  order,  after  reciting 
the  facts  of  the    presentation   of   the 
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Form  No.  692. 


At  a  court  of  probate  holden  within  and  for  the  Probate  District 
of  Haddam,  on  the  Jifth  day  of  February,  A.D.  i2>96.  Present : 
yokn  Marshall,  Judge. 

In  the  matter  of  the  agreement  between  Solomon  Short  and  Sarah 
Short  his  wife,  parties  of  the  first  part,  and  John  Doe  and  Jane 
Doe  his  wife,  parties  of  the  second  part,  for  the  adoption,  by  said 
John  Doe  and  Jane  Doe  his  wife,  of  the  minor  child,  Samuel  Short , 
of  the  town  of  Haddam,  in  said  Probate  District,  this  court  finds 
that  the  order  of  notice  issued  for  the  hearing  on  said  agreement,  to 
be  this  day  had,  has  been  duly  and  legally  published  and  posted  ac- 
cording to  law  ;  and,  after  a  full  hearing  of  all  the  parties  interested, 
finds  that  it  will  be  for  the  welfare  of  said  child  and  for  the  public 
interest  that   said  agreement  be  approved  and  carried  into  effect. 


petitionof  the  deceased  and  his  wife,  and 
their  agreement  to  adopt,and  that  it  was 
proven  that  the  mother  of  the  respond- 
ent was  dead,  and  had  been  divorced, 
as  stated  in  the  petition,  concluded 
as  follows:  "And  the  said  Lewellyn 
and  Lucy  C.  his  wife,  and  said  child, 
all  being  present,  and  being  fully 
satisfied  that  the  interests  of  said  child 
will  be  promoted  by  such  adoption :  it 
is  hereby  ordered,  adjudged,  and  de- 
creed that  the  said  Lucy  W.,  child 
aforesaid,  shall  from  now  henceforth  be 
regarded  and  treated  in  all  respects 
as  the  child  of  said  Lewellyn  Williams 
and  Lucy  C.  Williams  his  wife." 

PreBtimption  that  Judge  Made  the  Order. 
— An  order  for  the  adoption  of  a  minor 
child  appearing  to  have  been  made  in 
open  court,  signed  by  the  judge  and 
filed  in  the  adoption  proceedings,  must 
be  considered  to  have  been  made  by  the 
judge,  notwithstanding  the  order  re- 
cites that  it  was  made  "  by  this  court." 
In  re  Newman,  75  Cal.  213.  In  this 
case,  the  order,  after  reciting  that  Mary 
Maldonado  had  consented  in  writing 
to  the  adoption,  that  she  had  been  pre- 
viously divorced  from  J.M.  Maldonado, 
the  father  of  the  minor,  and  that  he 
had  been  adjudged  guilty  of  adultery 
by  the  judgment  in  an  action  for  di- 
vorce and  had  been  deprived  of  the 
custody  of  said  child,  proceeded  as 
follows:  "It  is  therefore  ordered  by 
this  court  that  said  George  Bernard 
Maldonado  shall  henceforth  be  the 
adopted  son  of  said  Bernard  Newman, 
and  shall  be  regarded  and  treated  as 
the   child  of  said  Bernard   Newman. 


Done  in  open  court  this  twenty-eighth 
day  of  June,  1886. 

B.  T.  Williams,  Judge." 

Order  mtist  Show  Petitioner  to  be  a 
Resident  of  the  Proper  County.  —  The 
order  of  adoption  must  show  that  the 
person  adopting  the  child  is  a  resident 
of  the  county  in  which  the  order  or 
decree  is  made.  Thus,  in  Ex  f.  Clark, 
87  Cal. 638,  the  order  of  the  judge  which 
recited,  in  substance  :  That  the  parents, 
James  P.  and  Annie  E.  Clark,  Jacob 
Reulein  and  Katy  Reulein  his  wife,  ap- 
peared before  him,  bringing  with  them 
Charles  Henry  Clark,  aged  two  years 
and  eleven  months ;  that  he  examined 
each  person  separately,  and  from  such 
examination  found  that  Jacob  Reulein 
was  desirous  of  adopting  said  Charles, 
that  his  wife  Katy  consented  to  such 
adoption,  and  that  it  was  for  the  best 
interests  of  the  child  that  such  adop- 
tion should  take  place ;  that  the  parents 
having  signed  the  necessary  consent, 
and  said  Jacob  Reulein  having  exe- 
cuted the  proper  agreement,  it  is  there- 
fore ordered  that  said  Charles  Henry 
Clark  should  henceforth  be  regarded 
and  treated  in  all  respects  as  the  child 
of  said  Jacob  Reulein — was  insufficient. 

Variance  in  Order  and  Instrument  of 
Adoption.  —  An  order  of  adoption  is 
void  where  the  person  adopting  the 
child  is  mentioned  by  one  name  in  the 
decree  and  by  another  name  in  the  in- 
struments or  agreement  of  adoption, 
and  there  is  nothing  to  show  that 
the  two  names  indicate  one  and  the 
same  person.  Ex  f.  Clark,  87  Cal. 
638. 
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Said  agreement  is  therefore  hereby  approved,  and  said  agreement, 
with  this  approval,  is  ordered  to  be  recorded  and  kept  on  file. 

yohn  Marshall^ 
Judge  of  the  Court  of  Probate. 

IN   GEORGIA. 

Form  No.  693. 

In  the  matter  of  the  adoption  of 
Samuel  Short  by  John  Doe. 

It  appearing  to  the  court  that  Richard  Roe.,  the  guardian,  has 
consented  that  the  application  of  yohn  Doe  in  this  case  be  granted, 
and  it  further  appearing  that  the  said  Richard  Roe,  guardian  afore- 
said, has  had  legal  notice  of  said  application,  it  is  therefore  ordered 
and  adjudged  by  the  court  that  the  said  Samuel  Short  be  and  he  is 
hereby  declared  to  be  the  adopted  son  of  the  said  yohn  Doe,  and 
capable  of  inheriting  the  estate  of  the  said  yohn  Doe;  [and  it  is  fur- 
ther ordered  and  adjudged  by  the  court  that  the  name  of  said  child 
shall  henceforth  be  that  of  Samuel  Doe  instead  of  that  of  Samuel 
Short, -^"^  and  it  is  further  ordered  that  the  said  yohn  Doe  pay  the 
sum  of  ten  dollars  o.ndjij'ty  cents,  costs  of  this  proceeding. 

Judgment  signed  thisjifth  da.y  oi  February,  A.D.  i896. 

C   C.  Smith,  Judge  Superior  Court. 

IN   ILLINOIS. 

Form  No.  694. 

State  of  Illinois,    )  In  the  County  Court  of  Greene  county, 

Greene  county .      \      '         February  Term,  A.D.  i896. 
In  the  matter  of  the  petition  of  yohn  ) 

Doe    {and  yane  Doe  his  wij^c)  to  I 

adopt  Samuel  Short.  \ 

On  this  day  comes  (or  come)  the  said  petitioner  (or  petitioners) 
by  Oliver  Ellsworth,  his  (or  their)  attorney,  and  this  cause  com- 
ing on  to  be  heard  upon  the  petition  herein,  and  evidence  adduced 
by  the  petitioner  {or  petitioners) ,  and  the  court  having  heard  the  testi- 
mony in  open  court,  and  the  arguments  of  counsel,  and  now  being 
fully  advised  in  the  premises,  the  court  finds  that  the  allegations  in 
said  petition  are  fully  proven  ;  that  petitioner  (or  petitioners)  is  (or 
are)  a  resident  (or  residents)  of  Greene  county,  in  the  state  of  Illi- 
nois, and  desirous  of  adopting  said  child  ;  and  that  the  name  of  said 
child  be  changed  from  that  of  Samuel  Short  to  that  of  Samuel  Doe; 
that  said  child  is  a  male  eight  years  of  age,  and  a  resident  of  said 
county ;  that  the  parents  of  said  minor  child  consent  to  the  adoption 
of  said  child  by  the  petitioner  {or  petitioners)  ;  that  the  petitioner 
(or  petitioners)  is  (or  are)  of  sufficient  ability  to  bring  up  the 
said  child,  and  furnish  suitable  nurture  and  education  therefor ;  and 
that   it   is  fit  and  proper  that  such  adoption  should  be  made  :  it  is 

1.  The  words  in  [  ]  to  be  inserted  when  child's  name  is  ordered  to  be  changed. 
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therefore  ordered,  adjudged,  and  decreed,  in  accordance  with  the 
statute  in  such  cases  made  and  provided,  that  from  this  date  the  said 
child,  Samuel  Shorty  shall  to  all  legal  intents  and  purposes  be  the 
child  of  the  petitioner(5),  John  Doe  [and  yane  Doe)  and,  for  the 
purposes  of  inheritance  and  all  other  legal  incidents  and  consequences, 
shall  be  the  same  as  if  he  had  been  born  to  him  (or  them)  in  lawful 
wedlock,  and  that  the  name  of  said  child  be  changed  to  Samuel 
Doe,  according  to  the  prayer  of  the  petitioner(5)  herein. 
Approved  by  :   yphn  Marshall,   County  Judge. 

Form  No.  695. 

(Precedent  in  Tynan  v.  Weinhard,  153  111.  599.) 

p.         r    A  J,         '  [  In  the  OVjvCourt  of  Alton,  September  Term, i869. 

In  the  matter  of  the  adoption  of  ) 

Mary  E.  Murray,  a  minor,  \ 

by  yacob  Toung.  ) 

Now,  on  this  twenty-eighth  day  of  September,  iS69,  comes  yacob 
Toung,  and  presents  his  petition  to  court  for  leave  to  adopt  said 
Mary  E.  Murray  as  his  own  child,  and  to  change  her  name  to 
Mary  E.  Toung;  and  the  court  being  satisfied  of  the  truth  of  said 
facts  stated  in  said  petition,  that  the  said  petitioner  resides  in  the 
town  of  Greenwood,  in  the  county  of  Madison  and  state  of  Illinois ; 
that  said  Mary  E.  Murray  is  a  minor  aged  four  years  on  the 
twentieth  day  of  May,  x869;  that  the  mother  of  said  child  is  dead; 
that  her  father  had  notice  of  the  presentation  of  this  petition,  and 
consented  to  the  adoption  of  the  said  child  and  to  the  change  of  her 
name ;  and  the  court  being  satisfied  that  such  adoption  will  be  for 
the  best  interest  of  such  child:  it  is  ordered  by  the  court  that  from 
this  time  henceforth  the  said  Mary  E.  Murray  shall  to  all  legal 
intents  and  purposes  be  the  child  of  said  yacob  Toung,  and  that  her 
name  be  changed  to  Mary  E.  Toung.  It  is  further  ordered  that 
the  petitioner  pay  all  costs  of  this  proceeding. 
[Approved  by: ,  Judge  of  Alton  City  Court.] ^ 

Form  No.  696. 

(Precedent  in  Barnard  v.  Barnard,  119  111.  92.) 

[State  of  Illinois,  )  In  the    County  Court  of  McLean  county, 

McLean  co\xr\X.y.    \      '         August  Term,  i87(?.]2 
In  the  matter  of  the  adoption  of 

Charles  E.  Barr,  a  minor. 

And  now,  on  this  day,  comes   Walter  Barnard,  and  presents  his 
petition  to  the  court  to  the  effect  that  the  said  court  will  make  an 

1.  The  words  in  [     ]  are  not  found  on  the  records  of  a  nunc  fro  tunc  or- 

in  the  precedent.     This  order  was  ap-  der,  which  was  allowed  by  the  lower 

proved  by  the  court  and  his  approval  court,  whose  decision  was  reversed  on 

indorsed  on  the  back  thereof,  but  by  appeal. 

mistake  the  clerk  failed    to  enter  the        2.  The  words  in  [     ]  are  not  found 

order  upon  record.     Application  was  in  the  precedent,  and  are  added  merely 

made  twenty  years  after  for  the  entry  to  complete  the  form. 
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order  declaring  the  said  Charles  E.  Barr — a  minor  child,  aged  four 
years,  August  20.,  i870 — to  be  the  adopted  child  of  the  said  Walter 
Barnard,  and  capable  of  inheriting  his  estate  ;  and  also,  at  the 
same  time,  appears  Lucinda  A.  Read,  the  mother  of  said  child,  and 
signifies  her  willingness  to  such  adoption  by  signing  a  written  con- 
sent to  that  effect ;  and  the  said  petitioner  also  prays  an  order  of 
the  court  declaring  the  name  of  said  minor  child  to  be  changed  from 
that  of  Charles  E.  Barr  to  that  of  Charles  E.  Barnard:  it  is 
therefore  ordered  by  the  court  that  the  said  Charles  E.  Barr,  a 
minor,  be  and  is  hereby  made  and  declared  to  be  the  adopted  child 
of  the  said  Walter  Barnard,  and  as  such  adopted  son  is  capable  of 
inheriting  the  estate  of  the  said  Walter  Barnard,  as  in  such  cases 
by  law  made  and  provided.  And  it  is  further  ordered  by  the  court, 
that  the  name  of  the  said  Charles  E.  Barr,  a  minor,  be  changed  to 
Charles  E.  Barnard."^ 
[Approved  by  : 

A.y.  Merriman,  County  Judge  of  McLean  County,  Illinois.] 2 

IN    INDIANA. 

Form  No.  697. 

(Precedent  in  Barnes  v.  Allen,  25  Ind.  222.) 

State  of  Indiana,       )  In  the  Court   of    Common  Pleas, 

County  of  Carroll.  \      '         Term,  A.D.  18 — . 
In  the  matter  of  the  adoption  of    Wil-  ) 

Ham  Allen  Sayre,  a  minor,  and  Kate  > 

Sayre,  a  minor,  by  Hiram  Allen.         ) 

Comes  now  the  said  petitioner,  by  Boone  and  Shannon,  his  attor- 
neys, and  files  his  petition,  verified  by  the  affidavit  of  the  said  peti- 
tioner, specifying  the  name  of  said  petitioner,  the  names  of  the  said 
children,  viz.,  William  Allen  Sayre,  aged  5ZAf  years,  and  Kate  Sayre, 
ahout your  years,  and  alleging  that  they  have  no  property  in  posses- 
sion or  expectancy;  that  he  believes  the  father  of  said  children  is 
dead,  and  that  the  mother  of  said  children,  Margaret  Sayre,  is  living 
and  resides  at  Thorntown,  in  the  county  of  Boone,  and  that  said 
children  reside  with  her ;  and  thereupon  comes  also  said  Margaret 
Sayre,  in  her  own  proper  person,  in  open  court,  and  gives  her  con- 
sent to  the  adoption  of  said  children  by  the  said  petitioner ;  and  the 

1.  This  order  was  upheld  by  the  not  necessary  to  give  the  court  juris- 
court,  Sheldon,  J.,  dissenting,  against  diction;  and  for  that  reason  neither 
the  contention  that  the  order  was  a  the  name  of  the  father,  nor  his  con- 
nullity  because  (i)  it  was  not  shown  sent,  nor  his  death,  nor  his  abandon- 
in  the  petition  that  the  county  of  Mc-  ment  of  the  child  if  alive,  need  be 
Lean  was  the  county  of  the  residence  stated,  it  being  sufficient  to  give  the 
of  the  petitioner;  (2)  the  consent  of  mother's  name  and  her  consent,  the 
the  father  of  the  child  was  not  shown,  presumption  being  that  the  father 
by  the  petition,  to  have  been  obtained  was  dead  or  had  abandoned  his  child, 
to  the  adoption,  nor  was  it  therein  his  name  not  being  mentioned  in 
shown  that  he  was  dead,  nor  was  his  the  petition.  Barnard  v.  Barnard, 
name    given.     The   decision    decided  119  111.  92. 

in  effect,  that  the  recital  of  any  juris-  2.  The  words  in  [     ]  are   not  found 

dictional  facts  other  than  those  men-  in  the  precedent,  and  are  added  merely 

tioned  in  the  statute  specifically,   was  to  complete  the  form. 
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court,  having  heard  the  testimony  of  witnesses,  and  being  fully  and 
sufficiently  advised  in  the  premises,  and  being  satisfied  that  it  will 
be  for  the  interest  of  the  said  children,  do  order  that  the  said  William 
Allen  and  Kate  be  and  they  are  hereby  adopted  by  the  court  as 
the  heirs-at-law  of  the  said  Ifiram  Allen,  and  that  from  and  after 
the  date  hereof  the  said  William  and  Kate  take  the  name  of  the  said 
Allen,  and  be  entitled  to  and  receive  all  the  rights  and  interests  in 
the  estate  of  the  said  Hiram  Allen,  the  said  adopted  father,  by  de- 
scent or  otherwise,  that  said  children  would  do  if  the  natural  heirs  of 
the  said  Hiram  Allen;  and,  further,  that  from  and  after  the  date 
hereof,  the  said  Hiram  Allen,  the  adopted  father  aforesaid,  shall 
occupy  the  same  position  toward  said  children  that  he  would  if  he 
were  the  natural  father,  and  be  liable  for  their  maintenance,  educa- 
tion, and  in  every  other  way  responsible,  as  if  he  were  the  natural 
father  of  said  children,  William  and  Kate.  And  it  is  further 
ordered  that  the  said  Hiram  Allen  pay  the  cost  of  this  proceeding. 

IN    MAINE. 

Form  No.  698. 
(Precedent  in  Hurley  v.  Robinson,  85  Me.  400.) 

State  of  Maine,  )  r>     i   j    r-'       ^ 

r^        ^      c  T^  >  ss.      Probate  Court. 

County  ot  Knox.  \ 

To  Samuel  Pillsbury,  of  Rockland,  in  said  county,  and  Sarah 
M.  Pillsbury,  wife  of  said  Samuel  Pillsbury:  Whereas  you  have 
petitioned  this  court  for  leave  to  adopt  William.  H.  Clark,  a  child 
born  on  the  tenth  day  of  "June,  A.D.  \%69,  and  for  a  change  of  his 
name,  and  the  written  consent  required  by  law  has  been  given 
hereto  :  now,  therefore,  trusting  in  your  ability  to  bring  up  said 
child  and  to  furnish  him  with  suitable  nurture  and  education,  and 
being  satisfied  of  the  identity  and  relations  of  the  persons,  and  the 
fitness  and  propriety  of  such  adoption,  I,  Reuel  Robinson,  Esq., 
judge  of  said  court,  by  virtue  of  the  power  and  authority  vested  in 
me,  have  decreed  that  from  this  day  said  child  shall,  to  all  legal  in- 
tents and  purposes,  be  your  child,  and  that  its  name  shall  be  changed 
to  William  H.  Clark  Pillsbury,  which  he  shall  hereafter  bear,  and 
which  shall  be  his  legal  name.  You  therefore  assume  the  relations 
of  parents  to  said  child,  and  will  hereafter  cherish,  support,  edu- 
cate, and  otherwise  provide  for  him  as  though  you  were  his  natural 
parents. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the 
seal  of  said  court  to  be  affixed,  at  Rockland,  this  nineteenth  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-nine.  ■  Reuel  Robinson, 

(l.  s.)  Judge  of  Probate  Court. 

Form  No.  6gg. 
(Precedent  in  Warren  v.  Prescott,  84  Me.  483.) 

State  of  Maine,  \  In  Probate  Court  held  at  Augusta,  on  the 
Kennebec  county .    \  fourth  Monday  of  September,  i885. 

In  the  matter  of  the  petition  of  Charles  H.  Brick  and  Mary  Emma 
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Brick  his  wife,  oi  Augusta,  in  said  county,  for  leave  to  adopt  Alice, 
a  minor  child  under  the  age  oi fourteen  years,  of  unknown  parents, 
abandoned  by  them  and  now  in  the  custody  of  petitioners ; 
being  satisfied  of  the  identity  of  the  relations  of  the  parties,  and  the 
ability  of  the  petitioners  to  bring  up  and  educate  the  child  properly, 
having  reference  to  the  degree  and  condition  of  said  child's  parents 
and  of  the  fitness  and  propriety  of  the  adoption  prayed  for ;  and 
written  consent  to  said  adoption  having  been  given  by  H.  M.  Heath, 
appointed  by  the  judge  to  act  in  the  proceedings  as  the  next  friend 
of  said  child  up>on  proof  that  its  parents  have  long  since  abandoned 
her,  and  ceased  to  provide  for  her  support,  and  that  she  has  no  legal 
guardian  and  no  next  of  kin  in  this  state  :  ordered,  that  from  the 
date  hereof  the  said  child  shall  be  to  all  legal  intents  and  purposes, 
for  the  custody  of  the  person  and  all  rights  of  inheritance,  obedience, 
and  maintenance,  the  child  of  the  aforesaid  petitioners,  the  same  as 
if  born  to  them  in  lawful  wedlock,  except  that  the  said  child  shall 
not  inherit  property  expressly  limited  to  the  heirs  of  the  body  of  her 
adopters,  nor  property  from  their  lineal  or  collateral  kindred  by  right 
of  representation,  and  the  said  child  shall  hereafter  take  the  name 

of  Alice  Prescott  Brick.  [ , 

Judge  of  the  Probate  Court  of  Kennebec  County.  ]l 

IN    MICHIGAN. 

Form  No.  700. 

(Precedent  in  Morrison  v.  Sessions,  70  Mich.  302.) 

State  of  Michigan. 
County  of  Ionia. 

At  a  session  of  the  Probate  Court  for  the  county  of  Ionia,  held  at 
the  -probate  office  in  the  city  of  Ionia,  on  Monday,  the  twelfth  day 
of  May,  in  the  year  \%73:  Present,  William  H.  Wood'worth,  Judge 
of  Probate. 
In  the  matter  of  the  adoption  of  ^ 

May  Hendryx  by  Amasa  and   I 

Emily  Sessions,  and  changing   j 

her  name  to  May  Sessions.       j 

Upon  reading  and  filing  in  this  court  the  declaration  of  Amasa 
Sessions  and  Emily  Sessions  his  wife,  of  Ionia,  Michigan,  duly 
signed,  sealed,  and  acknowledged,  thereby  declaring  that  they  have 
adopted  a  child,  May  Hendryx,  of  the  age  of  seven  years,  the  child  of 
Mary  E.  Morrison,  of  Berlin,  in  said  county  of  Ionia,  parent  of  said 
child  now  surviving,  by  and  with  the  consent  of  the  said  Mary  E. 
Morrison,  duly  signed,  sealed,  and  acknowledged  by  her,  and  filed 
in  this  court,  with  the  intent  to  make  said  May  Hendryx  the  heir- 
at-law  of  said  Amasa  Sessions  and  Emily  Sessions,  and  desiring 
that  said  May  Hendryx  may  hereafter,  as  such  adopted  child,  bear 
their  family  name,  and  be  called  May  Sessions;  and  it  satisfactorily 

1.  The  words  in  [     ]  are  not  found  in  the  precedent. 
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appearing  to  the  court  of  the  good  faith  of  these  proceedings,  and 
that  the  said  Amasa  Sessions  and  Emily  Sessions  are  suitable  per- 
sons to  have  charge  of  said  child  :  therefore  it  is  ordered  that  said 
Amasa  Sessions  and  Emily  Sessions  do  hereafter  stand  as  parents 
to  said  child,  and  that  the  name  of  said  child  be  called  May  Sessions, 
and  that  said  Amasa  Sessions  and  Emily  Sessions  shall  be  liable  for 
all  the  duties,  and  entitled  to  all  the  rights,  of  parents  of  said  minor 
child,  and  that  said  child.  May  Sessions,  become  the  heir-at-law  of 
said  Amasa  Sessions  and  Emily  Sessions,  the  same  as  if  she  was 
indeed  their  own  child. 

[  William  H.  Woodworth, 

Judge  of  Probate. ^'^ 

IN    KANSAS. 

Form  No.  701. 

(Kelly's  Prob.  Guide,  §  587.) 


1 


Order  of  adoption. 


In  the  matter  of  the  adoption  of 

Samuel  Short,  minor  child  of 

Solomon     Short    and     Sarah 

Short,  by  jfohn  Doe  and  yane 

Doe  his  wife. 

On  tYa&Jifth  day  of  February,  A.D.  i8P5,  come  in  open  court 
yohn  Doe  and  yane  Doc,  husband  and  wife,  and  offer  and  propose 
to  adopt  Samuel  Short,  a  minor  child  agedybar  years,  on  thejirst 
day  of  yanuary,  A.D.  i896;  and  the  parents  of  said  minor,  being 
also  present  in  open  court  with  said  minor,  do  now  relinquish  all 
right  to  their  said  child  to  said  yohn  Doe  and  yane  Doe  his  wife,  and 
do  now  consent  to  the  adoption  of  said  minor  by  said  yohn  Doe  and 
yane  Doe  his  wife ;  and  the  court  being  satisfied  that  such  consent 
on  the  part  of  said  parents  of  said  minor  is  free  and  voluntary,  and 
the  court  being  further  satisfied  that  said  yohn  Doe  and  yane  Doe 
are  desirous  of  adopting  said  minor,  and  that  they  are  proper  and 
suitable  persons  to  assume  the  relation  of  parents  to  and  over  said 
minor,  the  court  doth  hereby  approve  and  confirm  the  said  adop- 
tion thus  made,  and  doth  declare  said  minor,  the  said  Samuel 
Short,  to  be  the  child  of  said  yohn  Doe  and  yane  Doe,  and  that  now 
and  hereafter  said  yohn  Doe  and  yane  Doe  his  wife  shall  be  and 
are  entitled  to  exercise  any  and  all  the  rights  of  parents  to  and 
over  said  minor,  and  be  subject  to  all  the  liabilities  incident  to  that 
relation,  and  declare  that  said  minor  [shall  now  assume  the  surname 
of  the  parties  thus  adopting  him,  and  shall  be  known  and  called  here- 
after Samuel  Short  Doe,  and]  2  shall  be  entitled  to  the  same  rights  of 

1.  The  probate  journal  showed  that  except    as  the    judge's    signature   to 

the   order   of   adoption,    and   another  the   whole    proceedings    of    the    day 

order    following    it,    constituted    the  embraced  all  that  was  entered  on  that 

proceedings    of    the    day.      The    last  day. 

order     was     duly     signed,     but     the         2.  Words    in   f     ]   to    be    inserted 

order    of    adoption    was    not    signed  when  child's  name  is  changed. 
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person  and  property  as  a  child  or  heir-at-law  of  the  said  yohn  Doe 
and  yane  Doe. 

IN    NEBRASKA. 

Form  No.  702. 

In  the  County  Court  of  Colfax  county,  Nebraska. 
In  the  matter  of  the  adoption  ) 

of  Samuel  Short,  an  infant.  \ 

Be  it  remembered,  that  on  Xhejifth  day  of  February,  A.D.  i?>96, 
Solomon  Short,  residing  in  Colfax  county,  Nebraska,  filed  in  this 
court  a  verified  petition  praying  that  Samuel  Short,  an  infant  child, 
might  be  legally  adopted  by  yohn  Doe  and  yane  Doe  his  wife,  and 
that  on  the  same  day  the  said  John  Doe  and  Jane  Doe  his  wife 
filed  their  verified  petition  praying  for  and  consenting  to  such 
adoption  ;  and  whereas  this  court  assigned  the day  of  Feb- 
ruary, i896,  at  ten  o'clock  A.  M.,  and  the  County  Court  room,  as  a 
time  and  place  of  hearing,  where  and  when  all  persons  interested 
might  appear  and  show  cause,  if  any  there  be,  why  the  prayer  of 
the  said  petition  should  not  be  granted ;  and  whereas  this  court  be- 
ing fully  satisfied  that  all  the  parties  interested  in  said  matter  have 
had  due  notice,  according  to  law,  and  no  one  appearing  to  oppose 
said  petitions,  or  show  cause  why  the  prayers  thereof  should  not  be 
granted  :  it  is  therefore  considered,  adjudged,  and  decreed  that  said 
infant  child,  Samuel  Short,  be,  and  he  hereby  is,  fully  and  legally 
adopted  by  the  said  John  Doe  and  Jane  Doe  his  wife,  and  that  said 
child  shall  be  known  by,  and  have  the  name  of,  Samuel  Doe,  and 
that  the  said  child  shall  have  all  the  legal  rights,  privileges,  immu- 
nities, and  heirships  as  if  he  had  been  born  to  the  said  John  Doe 
and  yane  Doe  his  wife  in  lawful  wedlock. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  the  seal  of  the 

said  county,  at  Schuyler,  this day  of  March,  A.D.  \%96. 

yohn  Marshall, 

County  Judge. 

IN  NEW  YORK.l 

Form  No.  703. 
State  of  New  York, 
County  of  Suffolk. 
In  the  matter  of  the  adoption  of  \     Before    yohn   Marshall,  County 

Samuel  Short  by  John  Doe.     ^         Judge  of  Suffolk  county. 

Whereas,  John  Doe,  of  the  town  of  Babylon,  in  the  county  of 
Suffolk,  of  lawful  age,  a  single  and  unmarried  man,  desires  to  adopt 
Samuel  Short,  a  male  child  Jive  years  of  age,  being  the  natural 

1.  An   order   made    by   the   county  was  held  that  this  showed  compliance 

judge    recited    that    "the  child    and  with  the  laws  of  1873,  c.  830,  providing 

Jacob  Bloedel  and  Nancy  A.  Bloedel  that  persons  adopting  children  should 

lis  wife,  having  this  day  appeared  be-  in  the   presence   of  the  county  judge 

fore  the  undersigned  county  judge  of  sign    the  consent   of   such   adoption. 

Erie  county,  and   the   parties  having  People    v.    Bloedel    (Buffalo    Super, 

signed  the  necessary  consent,"  etc.;  it  Ct.),  16  N.  Y.  Supp.  837. 

627  Volume  I. 


704.  ADOPTION  OF  CHILDREN.  704. 

child  of  Solomon  Short  and  Sarah  Short  his  wife;  and  the  said 
John  Doc  has  appeared  before  me  X)n\%Jifth  day  of  February,  iS96, 
and  the  necessary  consent  to  said  adoption  has  been  signed  by  said 
Solomon  Short  and  Sarah  Short,  the  parents  of  said  Samuel  Short, 
an  agreement  has  been  executed  by  said  John  Doe.  to  the  effect 
that  the  said  child  shall  be  adopted  and  treated  in  all  respects  as 
his  own  child  ;  and,  whereas,  I  have  examined  all  the  persons  so  ap- 
{>earing  before  me  as  aforesaid,  and  am  satisfied  that  the  interests  of 
the  said  Samuel  Short  would  be  promoted  by  said  adoption,  for  the 
following  reasons:  because  his  parents  are  poor  and  unable  to  prop- 
erly support  and  educate,  and  the  said  jfohn  Doe  is  able  to  bring  up 
and  provide  such  child  with  suitable  nurture  and  education  :  it  is 
therefore  ordered  and  decreed,  pursuant  to  the  statutes  in  such  case 
provided,  that  the  said  Samuel  Short  shall  be  adopted  by,  and  from 
this  date  considered  and  treated  in  all  respects  as  the  child  of,  said 
yohn  Doe.  Dated  at  Riverhead,  in  the  county  of  Suffolk,  \\vi% fifth 
day  of  February .  i896.  John  Marshall, 

Coufity  Judge  of  Suffolk  County. 

IX  NORTH    CAROLINA. 

Form  No.  704. 

(Precedent  in  King  -•.  Davis,  91  N.  Car.  143;  and  in  Davis  v.  King, 
89  N.  Car.  442.) 

State  of  North  Carolina,  I    -,    .^      c-  j.      •      r^     -j-zr/z-T"  ooa 

r^        ^       r  r        •  In  the  Sutterior  (^ourt,  J^all  Term,  io82. 

County  or  I^enoir.  \  ^ 

In  the  matter  of  the  adoption  of  Richard  ) 

Taylor,  a  minor,  and  the  change  of  > 

his  name  to  Richard  King.  ) 

Upon  reading  the  foregoing  petition  and  affidavit,  the  court  doth 
declare  that  the  facts  set  forth  in  the  said  petition  are  true,  and  it  is 
thereupon  decreed  that  the  name  of  the  said  Richard  Taylor  be  and 
the  same  is  hereby  changed  to  Richard  King;  and  it  further 
appearing  that  the  said  Richard  W.  King  is  a  proper  and  suitable 
person,  the  adoption  prayed  for  in  said  petition  is  hereby  sanctioned 
and  allo'Nved,  and  it  is  ordered  that  letters  of  adoption  of  the  said 
Richard  Taylor  be  granted  and  issued  to  the  said  Richard  W.  King^ 
and  that  the  said  Richard  Taylor  be,  and  is  hereby  declared  to  be, 
the  legitimate  child  of  the  said  Richard  W.  King,  in  pursuance  of 
sections  7  and  8  of  chapter  9  of  Battle's  Revisal,  and  this  order 
shall  have  the  effect  forthwith  to  establish  the  relation  of  parent 
and  child  between  the  said  Richard  W.  King  and  the  said  Richard 
Taylor,  for  the  life  of  the  said  Richard  Taylor,  with  all  the  duties, 
powers,  and  rights  belonging  to  the  actual  relationship  of  parent  and 
child;  and  should  said  Richard  W.  King  die  intestate,  the  said 
Richard  Taylor  shall  inherit  the  real  estate  and  be  entitled  to  the  per- 
sonal estate  of  the  said  Richard  W.  King  in  the  same  manner  and  to 
the  same  extent  said  Richard  Taylor  would  be  entitled  to  if  he  had 
been  the  actual  lawful  child  of  the  said  Richard  W.  King.  It  is 
further  decreed  that  this  order  be  recorded  in  the  office  of  the  clerk 
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of  the  Superior  Court  of  Lenoir  county  aforesaid,  this  twenty -fifth 
day  of  October,  i882.  W.  W.  N.  Hunter, 

Superior  Court  Clerk. 

[Approved: ,  ^ 

Judge  of   the  Superior   Court  > 
of  the  First  District.]!  ) 

IN    OHIO. 

Form  No.  705. 

In  the  matter  of  the  adoption  oi)   tt      -u  ,.     t>     i  *    r^     -^ 

c  J  CL     J  I,     e^  L      r\         {■  Hamilton   county  Probate  Court. 

Samuel  Short  by  John  Doe.    \  •' 

This  day  came  John  Doe  and  filed  his  petition,  declaring  his  de- 
sire to  adopt  Samuel  Short,  and  to  have  his  name  changed  to  Sam- 
uel Doe,  to  which  petition  is  attached  the  written  consent  of  Solo- 
mon Short,  his  father ;  and  the  court,  being  fully  advised  in  the 
premises,  do  find  that  said  John  Doe  is  an  inhabitant  of  this  state, 
and  a  resident  of  this  county,  and  that  said  Samuel  Short  is  of  the 
age  of  ten  years  on  iho.  first  day  of  January,  i896;  and  being  satis- 
fied of  the  ability  of  the  said  John  Doe  to  bring  up  and  educate 
said  child  properly,  having  reference  to  the  degree  and  condition  of 
his  parents,  and  that  said  adoption  is  fit  and  proper :  it  is  therefore 
ordered  that  from  this  date  the  said  Samuel  Short  be  and  is,  to  all 
legal  intents  and  purposes,  the  child  of  said  John  Doe,  petitioner, 
and  that  the  name  of  said  Samuel  Short  be  and  is  changed  to  Sam- 
uel Doe.  John  Marshall,  Probate  Judge. 

IN  OREGON. 2 
INDORSEMENT  UPON  PETITION    GRANTING  APPLICATION. 

Form  No.  706. 
(Precedent  in  Furgeson  v.  Jones,  17  Oregon  204,  11  Am.  St.  Rep.  808.) 

Indorsed  :  Ordered,  that  the  within  application  be  granted,  and 
that  a  decree  be  entered  in  accordance  with  the  prayer  of  this  peti- 
tion and  the  law  in  such  cases  provided.  J.  C.  Peebles, 

April  2,  1877.  County  Judge. 

Filed  April  2,  i877. 
George  A.  Edes, 

County  Clerk. 


1.  Words  in  [  ]  are  notfound  in  the 
precedent.  This  bill  was  enrolled  in 
the  office  of  the  Superior  Court  clerk 
of  Lenoir  county,  on  October  28,  1882, 
and  a  certificate  issued  to  Richard  W. 
King  to  the  effect  that  he  had  adopted 
Richard  Taylor  as  his  child,  and  that 
the  relation  of  parent  and  child  was 
established  between  them. 

2.  In  Furgeson  v.  Jones,  17  Oregon 
204,  II  Am.  St.  Rep.  808,  a  decree  of 
adoption  in  these  words  :  "Now  at  this 


day  comes  D.  W.  Jones  and  S.  A.  Jones 
his  wife,  and  present  to  this  court  their 
petition  asking  leave  to  adopt  Mary 
Ellen  Jenner,  who  is  ten  years  of  age, 
and  to  change  her  name  to  Mary  Ellen 
Jones;  and  it  satisfactorily  appearing  to 
the  court  that  said  Mary  Ellen  Jenner 
is  the  daughter  of  Sylvester  H.  Jenner 
and  Emma  G.  Jenner,  now  Emma  G. 
Charlesworth  ;  that  said  Emma  G.  Jen- 
ner was  divorced  from  said  Sylvester 
H.  Jenner  in  the  state  of  California, 
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IN  PENNSYLVANIA. 

Form  No.  707. 

(Precedent  in  Van  Matre  z'.  Sankey,  148  111.  536.) 

In  the  Court  of  Common  Pleas  of  ^  cy  g      o~q 

Lycoming-  county,  Pennsylvania.    \  -^  -^     ' 

Order  and  decree:  Samuel  Sankey.,  Esq.,  at  present  resident 
in  said  county  of  Lycoming.,  presented  his  petition  to  the  said  court 
declaring  his  desire  to  adopt  Caroline  C.  Sankey,  a  minor  child  of 
Cyrus  K.  Sankey,  deceased,  and  promising  to  perform  all  the  duties 
of  a  parent,  and  confer  upon  her  all  the  rights  of  a  child  and  heir; 
and  it  appearing  to  the  court  that  both  parents  of  said  minor  child 
are  dead,  and  that  the  uncles  and  aunts,  as  next  of  kin  on  the  father's 
side  of  said  minor  child,  consent  and  approve  of  said  adoption;  and 
after  careful  investigation  and  inquiry  it  appearing  to  the  court  that 
the  interests  and  the  welfare  of  the  said  minor  child  will  be  promoted 
by  being  adopted  as  the  child  and  heir  of  the  said  petitioner,  there- 
fore it  is  ordered  and  decreed  as  follows  :  And  now,  to  wit,  January 
2,  A.D.  1875,  at  an  adjourned  court  held  at  Williamsport,  in  said 
county,  it  is  ordered  and  decreed  that  Caroline  C.  Sankey,  a  rhinor 
child  of  Cyrus  K.  Sankey,  late  of  said  county,  deceased,  be,  and  she  is 
hereby  declared  to  be,  adopted  by  said  Samuel  Sankey,^.^,^^.,  with 
all  the  rights  of  a  child  and  heir  of  the  said  Samuel  Sankey,  and  that 
she  be  also  subject  to  all  the  duties  of  such  child,  and  shall  assume  the 
name  of  the  adopting  parent,  and  to  all  intents  and  purposes  have, 
enjoy,  and  inherit  all  the  rights  and  privileges  and  be  subject  to  all 
the  duties  of  a  lawful  child  of  said  adopting  parent,  of  which  a  copy 
of  this  record  shall  be  sufficient  evidence,  agreeably  to  the  provisions 
of  the  Act  of  the  General  Assembly  of  Pennsylvania,  approved  Afay 
Jf,  A.D.  i855. 

By  the  court :     James  Gamble, 

P.  J. 

IN  WISCONSIN. 

Form  No.  708. 

In  the   Walworth  County  Court.     In  Probate. 
In  the  matter  of  the  adoption  of  ^ 

Samuel   Short  by    John   Doe  > 

and  Jane  Doe  his  wife.  ) 

Upon  reading  and  filing  the  petition  of  John  Doe  and  Jane  Doe 

and  that  Sylvester  H.   Jenner  is  still  a  Charlesworth,  to  the  said  adoption  and 

widower  of  said  state;  that,  in  the  decree  change  of  name,  has  been  filed  with  the 

of  divorce  as  aforesaid,  the  care  and  petition   aforesaid   to   this  court,  and 

custody  of  said  Mary  Ellen  Jenner  was  that  the  said  D.  W.  Jones  and  Sarah  A. 

awarded  by  the  court  to  the  mother,  Jones  are  of  sufficient  ability  to  bring 

the  said  Emma  G.  Jenner,  now  Emma  up  said  child,  and  to  furnish  her  with 

G.  Charlesworth  ;  and  it  further  appear-  sufficient  care  and   attention   and  edu- 

ing  that  the  written  consent  of  the  said  cation,  and  that  it  is  fit  and  proper  and 

Emma    G.    Jenner,    now    Emma    G.  for  the  best  interests  of  said  child  that 
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his  wife,  from  which  it  appears  that  the  said  Saniuel  Short  is  a  child 
of  said  Solomon  Short  and  Sarah  Short  his  wife,  both  of  the 
county  of  Walworth  and  state  of  Wisconsin ;  that  said  Samuel 
Short  is  an  infant  under  the  age  of  fourteen  years,  and  VfO-sJive 
years  of  age  on  the  Jirst  day  of  January,  A.D.  \Z96;  that  said 
John  Doe  and  Jane  Doc  are  desirous  to  adopt  said  infant  as  their 
child;  and  said  Solomon  Short  and  Sarah  Short  his  wife,  the 
parents  of  said  child,  having  given  their  consent  in  writing  to  such 
adoption,  and  this  court  being  satisfied  of  the  identity  and  relations 
of  the  persons,  and  that  said  petitioners  are  of  sufficient  ability  to 
bring  up  and  furnish  suitable  nurture  and  education  for  said  child, 
having  reference  to  the  degree  and  condition  of  its  parents,  and  that 
it  is  proper  that  such  adoption  shall  take  eff"ect :  it  is  ordered  that 
from  and  after  the  date  hereof  said  Samuel  Short  shall  be  deemed 
to  all  legal  intents  and  purposes  the  child  of  the  petitioners,  yohn 
Doe  and  Jane  Doe  his  wife,  and  that  the  name  of  said  child 
be  changed  to  Samuel  Doe  according  to  the  prayer  of  said 
petition. 

Dated  thS.'&Jifth  day  of  February,  i896. 

By  the  court :  John  Marshall,  County  Judge. 

IN   WYOMING. 

Form  No.  709. 

(Precedent  in  Nugent  v.  Powell  (Wyoming  1893),  33  P^^-  Rep-  23.) 

Matter  of  adoption  of  ^  cv  ,      oo/n 

t:'     -1     T      ^     J         i  January  L,  loSz. 
rLmily  Leonard.        S  ^    ^' 

On  this  day  came  before  me  Mrs.  Esther  Leonard  and  Michael 

Powell,  and  the  said  Mrs.  Esther  Leonard  made  her  application  in 

w^riting  to  relinquish  all  her  right  to  her  minor  child,  Efnily  Leonard, 

a^edfour  years,  of  which  she  is  the  mother,  to  the  said  Michael 

Powell   and    Elizabeth    Powell   his  wife ;    and    the   said   Michael 

Powell  and   Elizabeth   Powell   being   willing   to    adopt    the    said 

minor   child,    Emily   Leonard,    I    hereby  consent    to    allow    such 

adoption  to   be  made,  said  child  to  be  hereafter  known  as  Emily 

Powell. 

Isaac  Bergman,  Judge. ^ 


said  adoption  should  take  place :  it  is 
therefore  ordered  by  the  court  that 
from  and  after  this  date  the  said  Mary 
Ellen  Jenner  shall  be  to  all  intents  and 
purposes  the  child  of  said  petitioners, 
D.  W.  Jones  and  Sarah  A.  Jones,  and 
that  the  name  be  changed  to  that  of 
Mary  Ellen  Jones.  John  C.  Peebles, 
judge" —  was  held  invalid  as  to  the 
father  of  the  child  because  the  record 
was  silent  as  to  his  appearance,  con- 
sent, or  notice — it  not  being  presumed 
that  the  court  had  jurisdiction  over  his 


person,  he  being  a  nonresident.  Fur- 
geson  V.  Jones,  17  Oregon  204,  11  Am. 
St.  Rep.  808. 

1.  Under  Wyoming  Rev.  Stat.,  ^^ 
2274,  2279,  a  father  having  relinquished 
all  claims  upon  his  minor  child  by 
abandonment,  it  is  unnecessary  to  pro- 
cure his  consent  to  the  adoption  of  such 
child,  and  no  notice  need  be  served  on 
him  of  adoption  proceedings.  The 
mother's  consent  will  be  sufficient. 
Nugent  V.  Powell  (Wyoming  1893),  3J 
Pac.  Rep.  22. 
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2.  Nunc  Pro  Tunc  Order.i 

Form  No.  710. 
(Precedent  in  Morris  v.  Dooley,  59  Ark.  483.) 

State  of  Arkansas,  )  In  the  Probate  Court,  February  Term,  A.D, 
County  oi  Phillips.  \       i890. 
In  the  matter  of  the  adop- 
tion  of    Mary  E>  Par- 
sons by  M.  A .  Dooley. 
Comes  Af.  A.  Dooley  and  files    and  presents  his    petition,   duly 
verified  by  oath,  praying  for  the  adoption  of  Mary  E.  Parsons,  a 
child  seven  years  of  age  [a  resident  of  the  county  of  Phillips,  in  the 
state  aforesaid]  ;2  and  it  appearing  that  said  petition  specifies,   as 
required  by  law,  the  name  of  the  petitioner,  the  name,  [residence] 2 
and  age  of  said  child,  and  that  said  child  has  no  property,  and  no 


1.  For  forms  of  wtf«c/rtf/««c  orders, 
generally,  consult  the  title  Orders. 

Motion  for  Order  Nunc  Pro  Tunc. — In 
Tynan  v.  Weinhard,  153  111.  598,  will 
be  found  a  motion  for  a  nunc  fro  tunc 
order  of  adoption,  substantially  as  fol- 
lows: Comes  now  Mary  E.  Tynan,  who 
files  this  motion  and  alleges  that  she  is 
the  daughter  of  Michael  and  Mary  E. 
Murray,  both  now  deceased,  and  that 
she  is  the  same  Mary  E.  Murray  here- 
inafter mentioned ;  that  on  or  about  the 
twenty-eighth  day  of  September,  1869, 
being  one  of  the  days  of  the  September 
Term,  1869,  Alton  City  Court,  said 
court  being  at  that  time  in  session,  a 
petition  being  presented  to  said  court 
by  Jacob  Young,  of  the  town  of  Green- 
wood, now  North  Alton,  in  the  county 
-of  Madison  aforesaid,  which  said  peti- 
tion was  in  substance  as  follows,  to  wit 
(here  set  out  the  petition  in  full,  in 
words  and  figures,  as  found  in  Form 
No.  65 1 ) ;  that  on  the  same  day  an  order 
was  made  by  said  court  in  substance 
as  follows  (here  set  out  in  full,  in  words 
and  figures,  the  order  found  in  Form 
No.  696) ;  that  said  order  was  duly  ap- 
proved by  the  judge  of  said  court  and 
ivas  indorsed  "Approved"  by  the  judge 
of  said  court  over  his  signature,  written 
on  the  back  of  said  order,  but,  through 
mistake  or  misapprehension  on  the  part 
of  the  clerk  of  said  court,  said  order  was 
not  entered  on  the  record  of  said  court, 
but  was  delivered,  together  with  said 
petition,  back  to  said  Jacob  Young,  who 
took  the  same  home  with  him,  suppos- 
ing it  was  handed  to  him  to  keep  as 
evidence  of  his  having  adopted  said 
child ;  and  thereafter  said  Jacob  Young 


frequently  showed  said  petition  and 
order  to  other  persons  in  support  of  his 
assertions  that  he  had  adopted  said 
Mary  E.  Murray  as  his  child,  and  she 
always  thereafter  passed  as  his  adopted 
child,  and  so  considered  herself;  that 
said  Jacob  Young  departed  this  life  on 
or  about  the  nineteenth  day  of  July, 
1875,  and  without  issue ;  that  the  names 
of  the  heirs  of  said  Jacob  Young  are 
unknown  to  the  said  Mary  E.  Tynan, 
and  by  diligent  inquiry  cannot  be  as- 
certained ;  that  after  the  death  of  said 
Jacob  Young,  said  petition  and  order 
could  not  be  found,  and  that  since  never 
have  been  found ;  that  said  Mary  E. 
Tynan  is  now  a  resident  of  the  city  of 
Portland,  in  the  state  of  Oregon;  that 
Jacob  Young  removed  from  the  town 
of  Greenwood  to  the  city  of  Portland, 
in  Oregon,  about  the  month  of  May, 
1873 ;  that  Mary  E.  Tynan  resided  with 
him  from  the  time  of  her  adoption  until 
his  death,  and  was  known  and  treated 
as  his  daughter,  and  went  by  the  name 
of  Mary  E.  Young  during  all  that  time ; 
that  on  the  fifth  day  of  May,  1853,  she 
was  married  to  one  John  Tynan,  of  the 
city  of  Portland,  state  of  Oregon.  The 
said  Mary  E.  Tynan  now  moves  the 
court  to  enter  such  order  of  adoption 
nunc  pro  tunc  as  made  by  this  court  in 
the  September  Term  of  this  court,  1869. 
2.  This  order  was  adjudged  void 
upon  collateral  attack  for  the  reason 
that  neither  the  order  nor  record  stated 
that  the  child  was  a  resident  of  Phillips 
County.  Morris  v.  Dooley,  59  Ark.  483. 
Amending  the  record  of  the  precedent 
to  show  such  facts  makes  this  form 
valid  as  given. 
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parents  living;  and  the  court,  deeming  it  for  the  best  interests  of 
the  child,  grants  the  prayer  of  the  petition,  and  enters  an  order  of 
adoption.  And  it  appearing  from  the  evidence  introduced,  and  be- 
ing within  the  recollection  and  knowledge  of  the  judge,  who  was 
then,  as  now,  judge  of  the  court,  that  judgment  was  duly  made  on 
\h&  first  day  of  the  February  term,  i8P(?,  being  February  17,  i890, 
but  erroneously  omitted  from  the  record,  on  motion  of  the  guardian 
of  the  child,  Dooley^s  administrator  and  Sarah  Morris  being  pres- 
ent and  resisting  this  motion  :  ordered  by  the  court  that  said  judg- 
ment be  entered  of  record  as  of  the  day  and  date  now  for  then. 

3.  Order  Based  upon  Adoption  in  Another  State.^ 

Form  No.  711. 

In  the  matter  of  the  adoption  of  ) 

Samuel  Short  by   yohn  IJoe,  \ 

in  the  state  of  Pennsylvania.    ) 

Comes  now  Samuel  Short  and  files  his  petition  as  follows  {here 
insert  in  full  the  petition,  in  ivords  and  figures,  as  fiound  in  Form. 
No.  66S) ;  and  shows  to  the  court  that  on  the  first  day  of  May, 
1895,  he  was  a  resident  of  Lycoming- county ,  in  the  state  of  Penn- 
sylvania, and  that  he  was,  on  said  first  day  of  May,  i895,  pur- 
suant to  the  laws  of  said  state,  by  an  order  of  the Court  of 

said  county  and  state,  duly  adopted  as  the  heir-at-law  of  ^ohn  Doe, 
and  herewith  files  a  copy  of  the  record  of  said  proceedings  and  order 
of  adoption,  as  follows  (here  insert  all  the  proceedings  and  the  order 
of  adoption)  :  it  is  therefore  ordered  by  the  court  that  the  said 
Samuel  Short  be  and  he  is  hereby  declared  to  be  the  heir-at-law  of 
said  John  Doe,  in  this  state,  and  that  he  pay  the  costs  of  this  pro- 
ceeding. 

4.  Revocation  or  Annulment  of  Order.2 

Form  No.  712. 
(Precedent  in  Morrison  v.  Sessions,  70  Mich.  297.) 

At  a  session  of  said  court,  held  at  the  court  rooms  in  the  city  of 
Ionia,  in  said  county  of  Ionia,  on  the  second  day  of  February,  A.D. 
1874.     Present:  Honorable  Wm.H.  Wood-worth,  Probate '^wA^q. 

1.  This  proceeding  is  under  the  In-  '•  was  eighteen  years  of  age,  and  knew 
diana  Acts  1865,  p.  185  (Rev.  Stat,  that  said  Preston  Brown  "  (the  adopt- 
1881,  §  829).  This  act  was  construed  ing  father)  "  was  a  person  of  unsound 
and  held  constitutional  in  State  v.  mind ;  and  that  so  knowing,  and  for 
Meyer,  63  Ind.  33.  the  purpose  of  becoming  the  heir  of 

2.  An  adoption  is  not  revocable  un-  said  Preston  Brown,  and  securing  the 
less  some  sufficient  reason  is  shown  property  of  said  Brown,  he  gave  his 
therefor.  Janes  v.  Cleghorn,  54  Ga.  9.  consent  to  said  adoption,  and  permitted 
A  complaint  seeking  to  have  annulled  said  adoption  to  be  made,"  does  not 
an  order  of  court  granting  the  prayer  show  such  fraud  as  will  vitiate  the 
of  a  petition  for  the  adoption  of  a  order  of  the  court.  Brown  v.  Brown, 
child,    and   containing    the    averment  loi  Ind.  340. 

"  that  at  the  time  of  said  adoption  In  Tucker  v.  Fisk,  154  Mass.  574, 
said   defendant"  (the   adopted   child)     a  petition  to  the  Probate  Court  seek- 
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In  the  matter  of  May  Sessions,  a  minor  child  of  Mary  E.  Morri- 
son, heretofore,  to  wit,  on  the  ninth  day  of  Alay,  iS73,  adopted  by 
Amasa  Sessions  and  Emily  Sessions,  as  more  fully  appears  by  the 
records,  heretofore,  to  wit,  on  the  twelfth  day  of  May,  entered  into 
this  court  in  this  behalf.  Now  comes  Amasa  Sessions  and  Mary 
E.  Morrison,  by  their  petition  duly  signed,  sealed,  and  verified  by 
their  said  oaths,  setting  forth,  among  other  things,  that  on  the  ninth 
day  of  May,  i873,  said  petitioners,  with  Emily  Sessions,  wife  of 
Amasa  Sessions,  entered  into  an  indenture,  after  praying  the  judge 
of  probate  to  enter  an  order  changing  the  name  of  the  daughter  of 
Mary  E.  Morrison,  to  wit,  May  Hendryx,  to  May  Sessions,  and 
to  constitute  her  heir-at-law  of  Amasa  Sessions  and  Emily  Sessions, 
which  order  was  granted,  and  that  afterward,  to  wit,  on  the  sixth 
day  of  July,  i873,  Emily  Sessions,  wife  of  Amasa  Sessions,  died, 
and  in  consequence  thereof  said  Amasa  Sessions  is  unable  to  have 
the  control  and  custody  of  said  child ;  and  praying  that  said  order, 
changing  the  name  of  May  Hendryx  to  May  Sessions,  and  consti- 
tuting her  heir-at-law  of  Amasa  and  E?7iily  Sessions,  may  be  set 
aside  and  held  for  naught ;  and  after  maturely  considering  the 
proofs  and  allegations  of  the  petitioners,  and  it  satisfactorily  appear- 
ing to  the  court  that  the  facts  set  forth  in  said  petition  are'true,  and 
that  the  prayer  of  said  petition  in  that  behalf  ought  to  be  granted  : 
it  is  hereby  ordered,  adjudged,  and  decreed  that  the  order  of  this 
court,  heretofore  entered  in  this  behalf,  to  wit,  on  Monday,  the 
twelfth  day  of  May  last  past,  is  hereby  revoked,  set  aside,  and  shall 
be  held  for  naught.  William  H.    Woodworth, 

Judge  of  Probate. 

Form  No.  713. 

(Precedent  in  Van  Matre  v.  Sankey,  148  111.  536.) 

January  2,  i879. 
The    appointment    of   Z.    G.   Huling,   as  guardian  of    Caroline 
C.  Sankey,  is  revoked,  and  Samuel  Sankey  is  allowed  to  adopt  the 
minor  child. 

ing  to  annul  a  decree  of  adoption  cur  in  the  proceedings;  that  these 
brought  by  the  next  of  kin  of  the  facts  were  suppressed  by  the  respond- 
adopting  parent,  who,  but  for  the  adop-  ent  and  concealed  from  the  court ;  and 
tion,  would  be  his  heirs-at-law,  alleged  that  the  decree  was  procured  by  means 
in  substance:  That  the  adopting  par-  of  the  fraud  thus  practiced  upon  the 
ent,  being  at  the  time  of  unsound  mind,  court,  etc.  It  was  held  that  this 
and  under  the  undue  influence  of  the  petition,  upon  the  addition  of  an 
respondent,  was  induced  by  means  of  averment  that  such  parent  left  prop- 
such  unsoundness,  and  undue  influence  erty  but  no  valid  will,  would  state  a 
and  fraud  of  the  respondent,  to  apply  case  calling  for  the  interposition  of  the 
for  respondent's  adoption,  and  to  con-  court. 
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For  Forms  relating  to  the  writ  of  Ad  Quod  Damnum  and  the  proceedings  con- 
nected therewith,  see  the' title  EMINENT  DOMAIN. 


ADULTERATION. 

For  Forms  relating  to  Prosecutions  for  Selling  Unwholesome  and  Adulterated 
Food,  etc.,  see  the  titles  OLEOMARGARINE;  UNWHOLESOME 
AND  ADUL  TERA  TED  FO OD. 


ADULTERY  AND  FORNICATION. 

I.  IN  GENERAL,  536. 
II.  INDICTMENT    AT    COMMON    LAW    FOR    OPEN    AND    NOTORIOUS 
LEWDNESS,  536. 

III.  SINGLE  ACTS  OF  ADULTERY,  537. 

1.  In  Minnesota,  537. 
3.  In  Massachusetts,  537. 

3.  In  Maine,  538. 

4.  In  Pennsylvania,  539. 

5.  In  Wisconsin,  539. 

6.  In  West  Virginia,  540. 

7.  In  Vermont  —  Man  in  Bed  with  Another  Man  s  Wife,  540. 

IV.  CONTINUING  ACTS  OF  ILLICIT  INTERCOURSE,  540. 

1.  Of  Adultery,  540. 

a.  In  Alabama,  540. 

b.  In  Florida,  541. 

c.  In  Indiana,  541. 

d.  In  Colorado,  542. 

e.  In  Massachusetts,  543. 

2.  Of  Fornication,  543. 

a.  In  Alabama,  543. 

b.  hi  Arkansas,   543. 

c.  In  Michigan,    544. 

d.  In  Mintiesofa,  544. 

e.  In  Missouri,   545. 

/.   In  North  Carolina,  545. 
g.   In  Texas,  547. 

'  CKOSS-KEFEKENCES. 

For  the  Substantive  Law  of  Adultery  as  a  Crime,  see  i  American  and 
English  Encyclopedia  of  Law  {2d ed.),  title  ADULTERY. 
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For  Points  of  Pleading  and  Practice,  see  \  ENCYCLOPiEDiA  OF  Pleading  and 

Practice,  title  ADULTERY. 
For  Adultery  as  a  Civil  Injury,  see  the  title  CRIMINAL  CONVERSA  TION. 

as  a  Ground  for  Divorce,  see  the  title  DIVORCE. 
See  also  the  titles  BIGAMY;  INCEST;  MISCEGENATION. 

I.  IN  GENERAL. 

Adultery  and  fornication  were  not  indictable  offenses  at  common 
law  except  where  their  commission  was  so  open  and  notorious  as  to 
amount  to  a  public  nuisance. ^  In  many  jurisdictions,  however,  these 
offenses  are  made  indictable  by  statutes  varying  considerably  in  their 
language. 2  The  following  forms  and  precedents  will  serve  as  pat- 
terns from  which  valid  indictments  may  readily  be  drafted  under 
any  of  these  statutes. 

II.  INDICTMENT  AT  COMMON  LAW  FOR  OPEN  AND  NOTORIOUS 

LEWDNESS. 

Form  No.  714. 

(Precedent  in  Grisham  v.  State,  2  Yerg.  (Tenn.)  589.) 

State  of  Tennessee.,  \  County  Court  of  Smith  county,  November 

Smith  county.  \    '"  Term,  iS28. 

[The  jurors  for  the  state  upon  their  oath  present]  that  John 
Grisham.,  yeoman,  and  Jane  Ligan.,  spinster,  being  scandalous  and 
evil  disposed   persons,    intending    (^and  contriving)   the  morals  of 


1.  State  V.  Brunson,  2  Bailey  (S. 
Car.)  150;  Grisham  v.  State,  2  Yerg. 
(Tenn.)  595;  Com.  xk  Jones,  2  Gratt. 
(Va.)  555.  See  also  i  Am.  and  Eng. 
ExcYC.  OF  Law  (2d  ed.),  title  Adul- 
tery. 

2.  See  for  example  Alabama  Crim. 
Code  (1886),  §  4012. 

Arkansas.— '^A'nA.  &  H.  Dig.,  §  1688. 
Colorado. — i    Mills  Anno.  Stat.,   § 

Connecticut.— Gen.    Stat.    (1888),    fj 

1523- 

District  of  Columbia. — Comp.  Stat., 
p.  160,  4  25: 

Florida. — Rev.  Stat.  (1892),  §  2595. 

Georgia. — Code  of  1882,  §  4534. 

Illinois. — Starr  &  Curt.  Stat.,  p. 
758.  If  33- 

Indiana. — Anno.  Stat.  (Burns  1894), 
k  2077. 

lo-.va.-Key.  Code  (Miller)  1888,  § 
4008. 

Kansas. — Gen.  Stat.  (1889),  If  2369. 

Maryland. — Pub.  Gen.  L.,  p.  461, 

Massacliusrtts. — Pub.  Stat.,  c.  207, 
««  3.  6,  8. 

Minnesota. — Stat,  of  1894,  §§  61^56, 
6557- 


Mississippi. — Rev.  Code  1880,  § 
2700. 

Montana. — Penal  Code,  §  457. 
O/iio. — Rev.  Stat..  ^  7020. 
Oklahoma. — Stat.  1893,  §  2174. 
Oregon. — Hill's  Anno.  Stat.  (1892) 

945- 

Pennsylvania. — Pepp.  &  L.  Dig.,  p. 
I 102,  ^  9. 

Rhode  Island.— Puh.  Stat.  (1882),  p. 
685,  ^  2. 

Washington. — Penal   Code,  §§  192, 

193- 

West  Virginia. — Code  of  1887,  P- 
901. 

Wisconsin.  —  Sanb.  &  B.  Anno. 
Stat.  2298. 

Who  may  Prosecute. — In  some  juris- 
dictions it  is  provided  by  statute  that 
no  prosecution  for  adultery  can  be 
commenced  except  on  the  complaint 
of  the  husband  or  wife  of  one  of  the 
guilty  parties.  State  v.  Dingee,  17 
Iowa  232;  State  v.  Roth,  17  Iowa  336; 
State  V.  Mayhan,  81  Iowa  122;  Bush 
V.  Workman,  64  Iowa  205. 

But  it  is  not  necessary  to  allege  in 
the  indictment  or  to  prove  that  the 
prosecution  was  so  commenced.  The 
question  should  be  raised  as  a  matter 
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divers  citizens  of  our  said  state  to  debauch  and  corrupt,  on  \h&  first 
of  January^  i826,  and  on  divers  other  days  and  nights  between  that 
day  and  the  day  of  taking  this  inquisition,  and  for  all  the  time  afore- 
said, in  the  county  aforesaid,  with  force  and  arms,  in  the  presence 
and  view  of  divers  good  citizens,  and  in  the  face  of  the  country, 
unlawfully,  wilfully,  wickedly,  and  scandalously  did  then  and  there 
live,  cohabit,  and  use  together  as  man  and  wife  in  the  lewd  acts  of 
fornication  and  adultery,  openly,  notoriously,  and  publicly,  they  not 
being  married,  to  the  great  scandal  of  the  said  good  and  worthy 
citizens  of  the  said  state,  to  the  manifest  corruption  of  their  and  the 
public  morals,  in  contempt  of  the  said  state  and  the  laws  of  the  land, 
to  the  evil  example  of  all  others  in  like  cases  offending,  and  against 
the  peace  and  dignity  of  the  state. ^ 

Andrew  Jackson^  Attorney-general. 

III.  SINGLE  ACTS  OF  ADULTERY. 
1.  In  Minnesota. 

Form  No.  715. 

The  District  Court  of  the  county  of  Ramsey  and  state  of  Minnesota. 
The  state  of  Minnesota 
against 
John  Doe  and  Ann  Styles. 

John  Doe  and  Ann  Styles  are  accused  by  the  grand  jury  of  the 
county  of  Ramsey  by  this  indictment  of  the  crime  of  adultery,  com- 
mitted as  follows  :  The  said  John  Doe  and  Ann  Styles.,  on  the  tenth 
day  of  Alay,  A.D.  i856,  at  the  city  of  St.  Paul,  in  said  county  of 
Ramsey,  did  unlawfully,  wickedly,  and  feloniously  have  carnal 
knowledge  of  the  bodies  of  each  other,  they  not  being  then  and  there 
married  to  each  other,  the  said  John  Doe  then  and  there  being  an 
unmarried  man  (or  a  married  man  having  a  lawful  wife  living 
other  than  the  said  Ann  Styles,  to  wit,  Caroline  Doe)  and  the  said 
Ann  Styles  then  and  there  being  the  lawful  wife  of  one  Frederick 
Styles,  then  living  at  said  city  of  St.  Paul,  in  the  county  aforesaid, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Minnesota. 2 

Dated  at  St.  Paul,  in  the  county  of  Ramsey,  the  11th  day  of 
June,  i896. 

2.  In  Massachusetts. 

Form  No.  716. 
(  Caption . )  3 
The  jurors  for  the  commonwealth  of  Massachusetts  upon  their 

of  defense.     State  v.  Brecht,  41  Minn.  Iowa  364;  State  r.  Mayhan, 81  Iowa  122. 

50;  State  7'.  Andrews  (Iowa  1895),  64  1.  This  indictment  was  sustained  by 

N.  W.  Rep.  404.  the  Supreme  Court.    Gri sham  ri.  State, 

Prosecution  of  Unmarried  Man. — Anun-  2  Yerg.  (Tenn.)  589. 

married  man  may  be  guilty  of  the  crime  2.  See  notes  to  the  following  form, 

and  punished  under  the  statute  upon  drawn  under  the  statute  of  Massachu- 

the  complaint  of  the   husband    of  the  setts. 

other  guilty  party.    State  t-. Wilson,  22  3.  See  the  title  Indictments. 
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oath  present  that  on  the  Jirst  day  of  jfafiuary,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nifiety-six,  at  the  city  of 
Boston,  in  said  county  of  Suffolk,  yohn  Doe,  physician,  and  Ann 
Coe,  a  married  woman,  both  late  of  Boston,  in  said  county,  did 
commit  the  crime  of  adultery  by  then  and  there  having  carnal 
knowledge  of  the  bodies  of  each  other, l  the  said  yohn  Doe  being 
then  and  there  a  married  man,  and  having  a  lawful  wife  then  living 
other  than  the  said  Ann  Coe,  to  wit,  one  Caroline  Doe,  and  the 
said  Ann  Coe  being  then  and  there  2  a  married  woman,  and  the  law- 
ful wife  of  one  Edv^ard  Coe,  then  living  at  Boston  aforesaid,  and 
the  said  John  Doe  and  the  said  Ann  Coe  not  being  then  and  there 
lawfully  married  to  each  other, 3  against  the  peace  of  said  common- 
wealth, and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided.  Daniel  Webster. 

Prosecuting  Attorney. 

3.  In  Maine. 

Form  No.  717. 
(Precedent  in  State  v.  Hutchinson,  36  Me.  263.) 

(  Caption.^ 

[The  grand  jurors,  etc.,  upon  their  oath  do  present]  that  Eleazer 
Hutchiiison,  of  Gardiner,  in  the  county  of  Kennebec,  on  t\\Q.  Jirst 
day  of  November,  A.D.  i85^,  at  Gardiner  aforesaid,  he  the  said 
Eleazer  Uutckinsoti  being  then  ahd  there  a  married  man  and 
having  a  lawful  wife  alive,  did  commit  the  crime  of  adultery  with 
Lucy  Hersey,  the  \vife  of  one  Moses  Hersey,  by  having  carnal 
knowledge  of  the  body  of  her  the  said  Lucy  Hersey  {^conclusions .^ 

Dennis  Kitnberley,  Freeman  P .  Lane, 

County  Attorney.  Foreman. 


1.  This  is  a  sufficient  description  of 
the  unlawful  act.  Com.  v.  Hussey, 
157  Mass.  415.  See  also  Com.  v.  El- 
well,  2  Met.  (Mass.)  190;  Com.  v. 
Bakeman,  131  Mass.  577. 

Under  the  statutes  of  Massachusetts 
either  party  who  is  married  is  guilty 
of  adultery,  or,  if  the  woman  is  mar- 
ried, both  parties  are  guilty  of  that 
offense  whether  the  man  is  married  or 
not.  Com,  V.  Call,  21  Pick.  (Mass.) 
509;  Com.  V.  Reardon,  6  Cush.  (Mass.) 
79.  See  also  Hill's  Anno.  Stat,  of  Ore- 
gon (2d  ed.),  §§  1858, 1859.  In  Pennsyl- 
vania also  a  married  man  who  has  sex- 
ual intercourse  with  a  woman  not  his 
wife  is  guilty  of  adultery.  Gorman  v. 
Com.,  124  Pa.  St.  536. 

A  man  indicted  for  rape  may  be  con- 
victed of  adultery  if  the  indictment 
contains  all  the  averments  necessary 
to  charge  that  offense.  Com.  v. 
Squires,  97  Mass.  59.  So  also  one  in- 
dicted for  adultery  may  be  found  guilty 


as  charged,  though  the  evidence  show 
that  he  was  by  the  same  act  guilty  of 
rape.   Com.  v.  Bakeman,  131  Mass.  577. 

2.  If  the  words  "then  and  there" 
are  omitted  at  this  point  the  indict- 
ment will  be  defective.  The  allegation 
of  marriage  must  be  of  the  time  of  the 
commission  of  the  offense  and  not  of 
the  time  of  the  finding  of  the  indict- 
ment.    State  V.  Thurstin,  35  Me.  206. 

3.  It  must  be  charged  in  some  apt 
language  that  the  guilty  parties  are 
not  married  to  each  other.  Moore  v. 
Com.,  6  Met.  (Mass.)  243;  Tucker  v. 
State,  35  Tex.  113. 

4.  It  was  objected  to  this  indictment 
that  it  did  not  appear  therein  that  at 
the  time  of  the  alleged  offense  Lucy 
Hersey  was  not  the  wife  of  the  defend- 
ant, but  the  court  said:  "It  is  im- 
possible to  misunderstand  the  meaning 
of  the  language  used  in  this  indict- 
ment. One  does  not  readily  perceive 
what  more  is  required  to  convey  to  an 


538 


Volume  I. 


718.  ADULTERY  AND  FORNICATION.  719. 

4.  In  Pennsylvania. 

Form  No.  718. 
(Precedent  in  Helfrich  v.  Com.,  33  Pa.  St.  68.) 

Lehigh  county,  ss.     Of  November  Session,  i2)58. 

The  grand  inquest  of  the  commonwealth  of  Pennsylvania, 
inquiring  for  the  body  of  the  county  of  Lehigh,  upon  their  oaths 
and  affirmations  respectively  do  present  that  Erastnus  H.  Helfrich, 
late  of  said  county  of  Lehigh,  yeoman,  on  the  seventeenth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  QXi6.  fifty - 
eight,  at  the  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,  then  and  there  being  a  married  man,  and  having  a  wife  in 
full  life,  to  wit,  Mary  Ann  Helfrich,  did  commit  adultery  with  a 
certain  Matilda  Moyer,  then  late  of  the  same  county,  contrary  to 
the  form  of  the  Act  of  Assembly  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  commonwealth  of  Penn- 
sylvania; and  the  inquest  aforesaid,  on  their  oaths  and  affirmations 
aforesaid,  respectively  do  further  present,  that  the  said  Erasmus  H. 
Helfrich,  heretofore,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  the  county  aforesaid,  and  within  the  jurisdiction  of  this  court, 
then  and  there  being  a  married  man  and  having  a  wife,  to  wit,  Mary 
Ann  Helfrich,  in  full  life,  did  commit  adultery  with  a  certain 
Matilda  Meyers,  then  late  of  the  same  county,  contrary  to  the  form 
of  the  Act  of  Assembly  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  said  common  wealth,  i 

Jeremiah  S.  Black, 
District  Attorney. 
5.  In  Wisconsin. 

Form  No.  719. 
(Precedent  in  Ketchingman  v.  State,  6  Wis.  418.) 

(  Caption.^ 

[The  grand  jurors  upon  their  oaths  present]  that  on  the  first 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
dind  fifty -three,  at  the  city  of  Racine  aforesaid,  one  fames  Ketch- 
ingman did  commit  the  crime  of  adultery  with  one  Caroline  White, 
the   wife  of  one  Orrin  White,  by   then  and  there   having  carnal 

ordinary   understanding   a   clear   and  case  whether  the  woman  is  or  is  not 

distinct  idea  of  the  nature  and  char-  married."     State    v.    Hutchinson,   36 

acter  of  the  offense  charged."     It  was  Me.  263. 

further  urged  against  the  indictment        1.  In  this  case  the  court  held  that  it 

that  it  did  not  clearly  allege  that  the  was  sufficient  to  state  in  the  indictment 

guilty  woman  was  married  to  another  that    the    defendant,    having   a   wife, 

man  at  the  time  of  the  commission  of  Mary  Ann   Helfrich,  in  full  life,  did 

the  ofifense,  but  of  this  objection  the  commit    adultery    with    one   Matilda 

court  said:  "In   the  present  case  the  Moyer,    without    otherwise     alleging 

allegation  is  full  and  distinct,  that  at  carnal  knowledge,  and  without  aver- 

the  time  set  forth  in  the  indictment  ring  that  Matilda  Moyer  was  not  his 

the  defendant  was  a  married  man;  the  wife.     See  Helfrich  v.  Com.,  33  Pa. 

offense  is  equally  committed  in  such  St.  68. 
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knowledge  of  the  body  of  her  the  said  Caroline  White^  he  the  said 
James  Ketchingman  then  and  there  being  a  married  man  and  having 
a  lawful  wife  then  alive,  and  she  the  said  Caroline  White  then 
and  there  being  a  married  woman  and  the  lawful  wife  of  the  said 
Orrin  While,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state. 

6.  In  West  Virginia. 

Form  No.  720. 

r,      J  ^      ^^.^'>In  the  Circuit  Court  of  said  county. 

Preston   county,  to  wit :  \  •' 

The  grand  jurors  of  the  state  of  West  Virginia,  in  and  for  the 
body  of  the  county  of  Preston,  upon  their  oaths  present  that  John 
Doe,  on  \\\Q^Jirst  day  of  ^a««ary,  eighteen  hundred  and  ninety-six, 
in  the  county  aforesaid,  did  commit  adultery  and  fornication  with 
one  Ann  Poe,  against  the  peace  and  dignity  of  the  state. ^^ 

William  G.  Brown,  Prosecuting  Attorney. 

7.  In  Vermont — Man  in  Bed  with  Another  Man's  Wife. 

Form  No.  721. 
(Precedent  in  State  v.  Miller,  fyi  Vt.  90.) 

(  Caption.^ 

[The  grand  jurors  for  the  state  upon  their  oaths  present]  that 
Omer  Miller,  late  of,  etc.,  was  found  in  bed  feloniously  together 
with  one  Josephine  Tatter,  under  circumstances  affording  presump- 
tion of  an  illicit  and  felonious  intention  [of  then  and  there  having 
carnal  intercourse  with  the  said  Josephine  Tatter),'^  the  said  Jose- 
phine Tatter  being  then  and  there  a  married  woman,  and  having 
then  and  there  a  lawful  husband  alive  other  than  said  Omer  Aliller, 
and  the  said  Omer  Miller  being  then  and  there  a  man  other  than 
the  husband  of  the  said  Josephitie  Tatter,  and  the  said  Omer  Miller 
and  the  said  Josephine  Tatter  not  being  then  and  there  lawfully 
married  to  each  other,  contrary,  etc. 3 

IV.  Continuing  acts  of  illicit  Intercourse. 

1.  Of  Adultery. 

a.  In  Alabama. 

Form  No.  722. 

The  state  of  Alabama,  ^  ^.        -^  /-     _^     77  r  t*  ono 

p.  J  -'  Lircuit  Court,  Jr'ebruary  i.e.rv[\.,  io96. 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 

1.  The  above  form  is  declared  suffi-  saying  that  it  did  not  appear  from  the 
cient  by  statute.  Code  W.Va.(i887)  901.  indictment  what  the  illicit  and  feloni- 

2.  The  words  in  parenthesis  are  not  ous  intent  of  the  parties  was.  State  v. 
found  in  the  original  indictment,  and  Miller,  6oVt.  90. 

for  this  reason  the  court  held  it  bad,        3.  See  the  title  Indictments. 
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this  indictment,!  to  wit,  on  the  Jir si  day  of  December,  A.D.  i895, 
and  on  divers  other  days  between  said  day  and  the  finding  of  this 
indictment,  at  said  county  of  Dale,  George  Smith,  late  of  said 
county,  a  married  man,  and  Ann  Coe,  late  of  the  county  aforesaid, 
a  married  woman,  did  live  together  in  adultery,  not  then  and  there 
being  married  to  each  other,  the  said  George  Smith  having  a  lawful 
wife  other  than  the  said  Attn  Coe,  to  wit,  jfane  Smith,  then  living, 
and  the  said  Ann  Coe  being  then  and  there  the  lawful  wife  of  one 
Edward  Coe,  then  living,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Alabama.    George  yones,  Solicitor  of  the  Third  Circuit. 

b.  In  Florida. 
Form  No.  723. 

In  the  Circuit  Court  for  the   Second  yudicial  Circuit  of  Florida, 
Leon  county,  February  Term,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-six. 
State  of  Florida 
against 
George  Smith  and  Arm    Coe. 

In  the  name  and  by  the  authority  of  the  state  of  Florida,  the 
grand  jurors  of  the  state  of  Florida,  impaneled  and  sworn  to  in- 
quire and  true  presentment  make  in  and  for  the  county  of  Leon, 
upon  their  oath  do  present  that  on  \\\q.  first  day  of  January,  A.D. 
\%96,  and  on  divers  other  days  between  said  day  and  the  date  of  this 
presentment,  at  the  county  of  Leon  aforesaid,  George  S?nith,  late  of 
the  county  of  Leon,  an  unmarried  man,  and  Ann  Coe,  late  of  said 
county,  a  married  woman,  and  the  lawful  wife  of  one  Edward  Coe, 
then  and  there  living,  did  unlawfully  associate  and  live  together  in 
an  open  state  of  adultery,  they  the  said  George  Smith  and  Ann  Coe 
not  then  and  there  being  married  to  each  other,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Florida. 2 

Henry  Harlow,  State's  Attorney 
for  the  6Vcowfl?  Judicial  Circuit  of  Florida. 

c.  In  Indiana. 
Form  No.  724. 

State  of  Indiana,  }  In  the  Circuit  Court  of  Indiana,  of  the  Jan- 

County  of  T'o^ey.  \      '         uary  Term,   i896. 
State  of  Indiana  ) 

against  > 

George  Smith  and  Ann    Coe.  ) 
The  grand  jury  of  the  county  of  Posey  upon  their  oath  do  present 

1.  Or    (George   Smith,  a   man,  did  given  in  this  note  is  declared  sufficient 

live  with  Ann  Coe,  a  woman,  in  the  for  the  charging   part  of   the   indict- 

state   of   adultery   or   fornication;    or  ment.     Crim.   Code   Ala.    273,   Form 

George  Smith,  a  man,  and  Ann  Coe,  a  No.  56. 

woman,  did  live  together  in  a  state  of        2.  If  either  of  the  guilty  parties  is 

adultery   or    fornication).    The   form  married     they    are     both     guilty    of 
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that  George  Smithy  on  \\\&  first  day  of  December^  i895,  and  at  divers 
other  times  between  said  day  and  the  date  of  this  presentment,  at 
the  county  of  Posey  aforesaid,  being  then  and  there  an  unmarried 
man  (or  a  jnarried  jfian),  and  Ann  Coe^  being  then  and  there  a 
married  woman,  and  the  lawful  wife  of  one  Edivard  Coe,  then  and 
there  living,  unlawfully  did  live  and  cohabit  together  in  a  state  of 
adultery,  they  the  said  George  Smith  and  the  said  Ann  Coe  not  be- 
ing then  and  there  married  to  each  other,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Indiana. 

Form  No.  725. 
(Precedent  in  State  v.  Chandler,  96  Ind.  592.) 

State  of  Indiana,  )         In  the    Circuit    Court   of   Monroe   county, 

Monroe  county.       (      "        Term, . 

[The  jurors  for  the  state  upon  their  oaths  present]  that  one  Wil- 
liam Chandler  ^  late  of  said  county,  on  the  fourteenth  day  of  August, 
A.D.  \d)83,  and  on  divers  other  days  and  times,  as  w^ell  before  as 
after  that  day  and  previous  to  this  presentment,  at  said  county  and 
state  aforesaid,  being  a  married  man,  and  having  a  lawful  wife 
then  living,  and  Grace  Beeman,  at  the  time  being  unmarried,  and 
Grace  Beeman  and  said  Williatn  Chandler  not  being  married  to 
each  other,  did  then  and  there  during  said  time  unlawfully  live  and 
cohabit  together  as  man  and  wife,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state. 

d.  In  Colorado. 

Form  No.  726. 

(  Caption. ^"^ 

The  grand  jurors  chosen,  selected,  and  sworn  in  and  for  the 
county  of  Boulder,  in  the  name  and  by  the  authority  of  the  people 
of  the  state  of  Colorado,  upon  their  oaths  present  that  George 
Smith,  a  man,  and  Ann  Coe,  a  woman,  on  \}cve.  first  day  of  Septem- 
ber. A.D.  \%95,  and  on  divers  other  days  between  that  time  and  the 
finding  of  this  indictment,  at  said  county  of  Boulder,  did  live  to- 
gether in  an  open  state  of  adultery  (or  fornication,  or  adultery  and 
fornication^,  they  the  said  George  Smith  and  Ann  Coe  not  being 
then  and  there  married  to  each  other,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  Colorado. 2 

adultery.     Rev.    Stat.    Fla.    (1892),   §  shall  be  deemed  and  held  to  be  a  per- 

2595.  son  of  color.     Rev.  Stat.  Fla.  (1892), 

If  the  indictment  is  drawn  under  §  §  2611. 

2609  or  2610,  one  of  the  guilty  parties  1.  See  the  title  Indictments. 

should   be   described   as   a   person  of  2.  See  i  Mills  Anno.  Stat,  of  Colo., 

color.  §    1309.     The    indictment   under   this 

And  every  person  who  shall  have  section  must  charge  both  parties  joint- 
one-eighth   or   more   of   negro   blood  ly.     King  v.  People,  7  Colo.  225. 
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e.  In  Massachusetts. 

Form  No.  727. 

(Precedent  in  Com.  v.  Dill,  159  Mass.  61.) 

{Caption.)'^ 

[And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present]  that  Sylvanus  S.  Dill  and  Lucinda  L.  Higgi7is^  both  of 
Welljlcet,  in  the  county  of  Barnstable,  on  the  Jirst  day  of  October, 
in  the  year  eighteen  hundred  and  eighty-six,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  finding  of  this 
indictment,  not  being  then  and  on  said  other  days  and  times  there 
lawfully  married  to  each  other,  the  sa.\d Lucinda  L.  Higgins\\3iw'va^ 
then  and  on  said  other  days  and  times  there  a  lawful  husband  alive 
other  than  the  said  Sylvanus  S.  Dill,  did  lewdly  and  lasciviously 
abide  and  cohabit  each  with  the  other,  against  the  peace  of  said 
commonwealth,  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided. 2  Daniel  Webster, 

Prosecuting  Attorney. 

2.  Of  Fornication. 

a.  In  Alabama. 
Form  No.  728. 

(Precedent  in  Lawsoo  v.  State,  20  Ala.  66.) 

ly-  '  >    In  the  Circuit  Court,  at  Spring  ^Qxra,  iS^P. 

The  grand  jurors  for  the  said  state,  sworn  and  charged  to  inquire 
for  the  said  county,  upon  their  oaths  present  that  jfohn  R.  Lavjson, 
a  man,  and  Mary  Swinney,  a  woman,  both  late  of  said  county,  on 
\}ive.  Jirst  day  of  January,  i8^S,  and  continually  from  that  day  to 
the  finding  of  this  indictment,  in  the  county  aforesaid,  did  live  to- 
gether in  fornication,  against  the  peace  and  dignity  of  the  state. 3 

Henry  Harloiv, 
Solicitor  of  the Circuit. 

b.  In  Arkansas. 
Form  No.  729. 

State  of  Arkansas  ) 

against  >     Pulaski  Circuit  Court. 

George  Smith  and  Ann  Coe.  ) 

The  grand  jury  of  Pulaski  county,  in  the  name  and  by  the 
authority  of  the  state  of  Arkansas,  accuse  George  Sfnith  and  Ann  Coe 
of  a  misdemeanor,  committed  as  follows:  The  said  George  Stnith, 

1.  See  the  title  Indictments.  S.  The   court  held   this   indictment 

2.  The  above  is  the  third  count  of  good,  but  for  error  in  the  admission 
the  indictment  in  Com.  v.  Dill,  159  of  evidence  at  the  trial  the  case  was 
Mass.  61,  upon   which   the   defendant  reversed. 

was  tried,  convicted,  and  sentenced. 
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State  of  Michigan, 
County  of  Wayne, 
City  of  Detroit. 


being  a  man,  and  the  said  Ann  Coe,  being  a  woman,  did  on  the 
twelfth  day  of  February,  A.D.  i896,  and  on  divers  other  days  be- 
fore and  after  said  day,  in  the  county  aforesaid,  lewdly  and  lascivi- 
ously cohabit  together  as  husband  and  wife,  they  the  said  George 
Smith  and  the  said  Ann  Coe  not  being  then  and  there  lawfully 
married  to  each  other,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Arkansas.!     Thomas  H.  Benton,  Prosecuting  Attorney, 

Judicial  Circuit  of  Arkansas. 

c.  In  Michigan. 

Form  No.  730. 

The  Recorder's  Court  in  and  for  the  city  of 
Detroit,  in  said  court,  of  the  November  Term 
thereof,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-one. 
In  the  name  of  the  people  of  the  state  of  Michigan,  I,  David  E. 
Harbaugh,  prosecuting  attorney  in  and  for  said  county  of  Wayne, 
who  prosecutes  for  and  on  behalf  of  the  people  of  said  state,  come 
now  here  in  said  court  and  give  the  said  court  here  to  understand 
and  be  informed  that  Thomas  Delany,  late  of  the  city  of  Detroit, 
and  Mary  Slevcart,  late  of  said  city  of  Detroit,  on  the  jirst  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-one,  and  on  divers  other  days  before  and  after  said  date,  at 
the  city  of  Detroit  aforesaid,  did  lewdly  and  lasciviously  associate 
and  cohabit  together,  he  the  said  Thomas  Delany  being  then  and 
there  a  man,  and  she  the  said  Mary  Stewart  being  then  and  there 
a  woman,  and  they  the  said  Thomas  Delany  and  the  said  Mary 
Stewart  not  being  then  and  there  married  to  each  other,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  Mich- 
igan. 2  David  E.  Harbaugh, 

Prosecuting  Attorney  of  Wayne  County,  Michigan. 

d.  In  Minnesota. 

Form  No.  731. 

The  District  Court  for  the  county  of  Ramsey  and  state  of  Minnesota. 
The  state  of  Minnesota     ) 
against  > 

John  Doe  and  Ann  Styles.  ) 

jfohn  Doe  and  Ann  Styles  are  accused  by  the  grand  jury  of  the 


1.  See  Mansf.  (Ark.)  Dig.,  «  1588; 
Sand.  &  H.  (Ark.)  Dig.,  §  1688;  Sul- 
livan V.  State,  32  Ark.  187 ;  Lyerly  v. 
State,  36  Ark.  39;  Bush  v.  State,  37 
Ark.  215;  Taylor  v.  State,  36  Ark.  84; 
Grouse  v.  State,  16  Ark.  566;  Hopper 
V.  State,  19  Ark.  143;  State  v.  Dunn, 
26  Ark.  34;  State  v.  Burget,  22  Ark. 
323- 


2.  In  Michigan  this  offense  is  a  joint 
act,  and  the  information  should  charge 
that  the  guilty  parties  lewdly  and  las- 
civiously associated  and  cohabited 
together.  It  is  not  sufficient  to  charge 
one  only  with  the  commission  of  the 
crime.  The  above  is  the  informa- 
tion in  Delany  t>.  People,  10  Mich. 
241,  so  amended  as  to  be   in  accord 
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county  of  Ramsey  by  this  indictment  of  the  crime  of  fornication, 
committed  as  follows:  The  said  yohn  Doe  and  Ann  Styles,  on  the 
tenth  day  of  May,  A.D.  i8Pi,  at  the  city  of  St.  Paul,  in  said 
county  of  Ramsey,  did  {^lewdly  and  lasciviously^"^  cohabit  together, 
they  not  being  then  and  there  lawfully  married  to  each  other,  the 
said  yohn  Doe  being  then  and  there  a  single  man  (or  a  married 
man)  and  the  said  Ann  Styles  being  then  and  there  a  single  woman, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Minnesota. 2 

e.  In  Missouri. 

Form  No.  732. 

(Precedent  in  State  v.  Bess,  20  Mo.  420.) 

State  of  Missouri,  /  \w\h^  Shannon  Circuit Qowxt,  AprillLe.xvci, 
County  of  Shannon.  \         i854- 

The  grand  jurors  for  the  state  of  Missouri,  impaneled,  etc.,  upon 
their  oath  present  that  yohn  Bess  and  Polly  Bess  [alias  Polly 
Cox),  both  late  of  Shannon  county,  on  the Jirst  day  of  Alay,  in  the 
year  eighteen  hundred  andjifty-three,  and  on  divers  other  days  be- 
tween that  day  and  the  time  of  the  finding  of  this  bill  of  indictment, 
with  force  and  arms,  at  Shannon  county  aforesaid,  did  then  and 
there  live  in  a  state  of  open  and  notorious  adultery,  and  did  then  and 
there  lewdly  and  lasciviously  abide  and  cohabit  with  each  other ; 
and  were  then  and  there  guilty  of  open  gross  lewdness  and  lascivious 
behavior  by  then  and  there  publicly,  lewdly,  and  lasciviously  abiding 
and  cohabiting  with  each  other,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state. 3  Thomas  H.  Benton, 

Prosecuting  Attorney  for  the  County  of  Shannon, 

f.  In  North  Carolina. 

Form  No.  733. 

(Precedent  in  State  v.  Cowell,  4  Ired.  (N.  Car.)  231.) 

ytr-ji  .     '  [  ss.     Superior  Court  of  Law,  Spring-Term,  18^. 

The  jurors  for   the  state  upon  their  oaths   present  that  Thomas 

with  the  opinion  of  the  court  in  that  State  v.  Foster,  21  W.  Va.  767,  26  W. 

case.  Va.  272. 

1.  The  words  *'  lewdly  and  lasciv-  An  indictment  for  fornication  must 
iously "  are  not  in  the  statute.  See  negative  the  fact  of  marriage  between 
Stat.  Minn.  (1894),  §  6557.  the   alleged  guilty   parties.     State  v. 

2.  In  Minnesota,  if  any  man,  whether  Dickinson,  i  Dev.  &  B.  (N.  Car.)  349; 
married  or  single,  and  a  single  woman  State  v.  Aldridge,  3  Dev.  (N.  Car.) 
cohabit  together,  they  are  both  guilty  331;  C rouse  v.  State,  16  Ark,  566; 
of  fornication.     Stat.  Minn.  (1894),  §  State  v.  Clinch,  8  Iowa  401. 

6557.  3.  It  was  objected  to  this  indictment 

In    West    Virginia    an    indictment  that  it  did  not  state  whether  the  ac- 

against   two    unmarried    persons    for  cused  parties  were  married  or  not,  but 

this  ofTense  must  allege  that  they  co-  the   court  held  that  it  was  sufficient 

habited   together,  and   that   they  did  under  the  statutes  of  Missouri  without 

so    with    a     common     guilty    intent,  such    allegation.     State    v.    Bess.    30 
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Cowell,  late  of  said  county,  laborer,  and  Amanda  Williams,  late  of 
said  county,  spinster,  on  the  tenth  day  of  March,  in  the  year  afore- 
said, and  on  divers  other  days  and  times  before  and  after  that  day, 
with  force  and  arms, in  the  said  county,  unlawfully  did  bed  and  cohabit 
together,  without  being  lawfully  married,  and  then  and  there  did 
commit  fornication  and  adultery,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state. 1  Nathaniel  Macon^  Solicitor. 

Form  No.  734. 

(Precedent  in  State  v.  Fore,  i  Ired.  (N.  Car.)  378.) 

State  of  North  Carolina,  /  ,  Superior  Court  of  La-w,  Fall  Term, 
Lenoir  county.  \      '        j^J^O. 

The  jurors  for  the  state  upon  their  oaths  present  that  Joel  Fore 
[a  free  man  of  color),  late  of  the  county  of  Lenoir,  on  thefrst  day 
of  August,  in  the  year  one  thousand  eight  hundred  a.ndi  forty,  and  on 
divers  other  days  and  times  before  the  taking  of  this  inquest,  with 
force  and  arms,  at  and  in  the  county  aforesaid,  did  take  into  his 
house  one  Susan  Chesnut  {a  'white  ivomayi),  and  they  did  then  and 
there  live  and  bed  and  cohabit  together  without  being  lawfully 
married,  contrary  to  the  form  of  the  statutes  in  such  case  made  and 
provided,  to  the  evil  example  of  all  others  in  like  case  offending, 
and  against  the  peace  and  dignity  of  the  state.  And  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  further  present  that  yoel 
Fore  (a  free  man  of  color)  ^  late  of  the  county  aforesaid,  and  on  the 
day  and  year  aforesaid,  and  on  divers  other  days  and  times,  at  and  in 
the  county  aforesaid,  with  force  and  arms,  did  take  into  his  house 
one  Susan  Chesnut  (a  luhite  ivomayi),  and  they  did  then  and  there 
have  one  or  more  children  without  parting  or  entire  separation, 
they,  the  said  Joel  Fore  and  Susan  Chesnut,  never  having  been 
lawfully  married,  contrary  to  the  Act  of  Assembly  in  such  case  made 
and  provided,  to  the  evil  example  of  all  others  in  like  case  offend- 
ing, and  against  the  peace  and  dignity  of  the  state. 2 

Nathaniel  Macon,  Solicitor. 

Form  No.  735. 

(Precedent  in  State  v.  Lyerly,  7  Jones  (N.  Car.)  159.) 

State  of  North  Carolina,  \  Superior  Court  of  Laiv,  Spring-  Term, 
Roucan  county.  \       iS59. 

The  jurors  for  the  state  upon  their  oath  present  that  George  M. 


Mo.  419.  But  under  the  same  statute 
it  was  held  that  the  indictment  must 
state  that  the  parties  lewdlv  and  las- 
civiously abided  and  cohabited  with 
each  other,  following  the  words  of  the 
statute.  State  v.  Byron,  20  Mo.  210. 
1.  Upon  this  indictment  the  defend- 
ants were  found  guilty  of  fornication 
but  not  of  adultery.  The  trial  court, 
being  of  opinion  that  the  verdict  of  the 
jury  amounted  to  a  verdict  of  acquittal, 


refused  to  render  the  judgment  prayed 
for  by  the  state,  and  ordered  that  the 
defendants  go  without  day.  From 
this  judgment  the  solicitor  appealed, 
and  the  Supreme  Court  reversed  the 
decision,  holding  that  the  state  was 
entitled  to  judgment  against  the  de- 
fendants for  the  crime  of  fornication. 
State  V.  Cowell,  4  Ired.  (N.  Car.)  231. 
2.  The  words  in  parenthesis  are  not 
in  the  precedent,  and  for  this  reason 
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Lyerly,  a  male,  late  of  said  county  of  Rowan,  and  yane  May, 
a  female,  late  of  said  county  of  Rowan,  on  the  Jirst  day  of  yan- 
uary,  in  the  year  of  our  Lord  eighteen  hundred  and  jifty-nine, 
and  on  divers  other  days  and  times,  both  before  and  after  that  day, 
with  force  and  arms,  in  said  county,  unlawfully  did  bed  and  cohabit 
together  without  being  lawfully  married ;  and  then,  and  on  said 
other  days  and  times,  and  there  did  commit  fornication  and  adultery, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. ^ 

Nathaniel  Macon,  Solicitor. 

g.  In  Texas. 

Form  No.  736. 

(Precedent  in  Golden  v.  State,  32  Tex.  741.) 

( Caption.^ 

[The  grand  jurors  for  the  state  upon  their  oaths  present  that] 
R.  Grijffin  Golden  and  yemima  Scott  did,  in  said  county  and  state 
aforesaid,  on  or  about  \hQ  fifteenth  of  February,  1S68,  commit 
adultery  by  living  together  and  cohabiting,  or  having  carnal  knowl- 
edge of  each  other,  at  divers  times  at  and  before  the  time  aforesaid, 
in  said  state  and  county,  he  the  said  R.  Grijfin  Golden,  at  the  time 
of  committing  the  adultery  with  the  said  yeminia  Scott,  being  a 
married  man,  and  his  wife  (yane)  then  living,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state. 2  yohn  Freeman, 

Foreman  of  the  Grand  Jury. 


the  court  said  that  the  indictment  was 
very  carelessly  drawn,  but  sustained 
it  nevertheless,  as  it  appeared  from  the 
context  that  the  parties  were  of  oppo- 
site sex. 

1.  The  above  indictment  was  sus- 
tained by  the  Supreme  Court.  State  v. 
Lyerly,  7  Jones  (N.  Car.)   158.     See 


also  a  similar  precedent  which  was 
likewise  sustained  in  State  v.  Tally,  74 
N.  Car.  322. 

2.  It  was  objected  that  this  indict- 
ment did  not  sufficiently  describe  any 
offense,  but  the  court  thought  other- 
wise, and  sustained  the  conviction. 
Golden  v.  State,  32  Tex.  737. 
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ADVERSE    POSSESSION. 

For  Forms  relating  to  Proceedings  for  the  Recovery  of  the  Possession  of  Real 
Property,  see  the  titles  EfECTMENT;  FORCIBLE  ENTRY  AND 
UNLAWFUL  DETAINER;  TRESPASS  TO  TRY  TITLE. 


ADVICE    OF    COUNSEL. 

See  the  titles  LIBEL;  MALICIOUS  PROSECUTION;  SLANDER. 


AFFIDAVITS.^ 

I.  IN  GENERAL,  551. 

1.    The  Title  of  Court  and  Cause,  551. 

a.  In  a  Court  of  Record,  551. 

(i)   Generally,  551. 

(2)  In  Chancery,  553. 

(3)  In  Probate  Court,  553. 

b.  Before  a  Justice  of  the  Peace,  5  54. 

c.  Before  Arbitrators,  554. 
8.    The  Venue,  554. 

3.  The  Body  of  the  Affidavit,  ^^d. 

4.  The  Jurat,  560. 

a.  In  General,  560. 

b.  Signature  of  Officer,  and  Seal,  563. 

(i)   Generally,  563. 

(2)  Notary  Public,  565. 

(3)  Clerk  of  Court,  566. 

(4)  Judge  of  Court  of  Record,  568. 

(5)  Justice  of  the  Peace,  569. 

(6)  Commissioner  of  Deeds,  569. 

(7)  Cofnmissioner  under  English  Statute,  29  Charles  II. , 

c.  5.  570. 

(8)  Commissioner    under    English    Statute,    3  and  4 

William  IV.,  c.  42,  342,  570. 

(9)  Before  One  of  the  Masters,  570. 
6.    The  Complete  Form,  570. 

a.    Classification  by  States,  571. 

(i)  In  Alabama,  571. 

(2)  In  Arkansas,  572. 

(3)  In  California,  572. 

(4)  In  Colorado,  573. 

(5)  In  Connecticut,  573. 

(6)  In  Delaware,  573. 

(7)  In  District  of  Columbia,  574. 

1.  Under  this  title  is  included  only  davits,  as  well  as  the  distinction  be- 
the  formal  parts  of  affidavits  generally,  tween  an  affidavit  and  a  deposition  or 
Foraffidavits  in  particular  proceedings,  oath,  see  i  Encyc.  of  Pl.  and  Pr. 
consult  the  particular  titles.  309,  310.     As  to  who  may  make  affida- 

For  the  definition  and  nature  of  affi-     vits,  see  i  Encyc.  of  Pl.  and  Pr.  329. 
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(8)  In  Florida,  574. 

(9)  Iti  Georgia,  575. 

(10)  In  Idaho,  575. 

(11)  In  Illinois,  575. 

(12)  In  Indiana,  576. 

(13)  In  Iowa,  576. 

(14)  In  Kansas,  577. 

(15)  In  Kentucky,  577. 

(16)  In  Louisiana,  S77- 

(17)  In  Maine,  578. 

(18)  In  Maryland,  578. 

(19)  In  Massachusetts,  580. 

(20)  In  Michigan,  580. 

(a)  Generally,  580. 

(^j   H^//^  F^««^  in  Two  Counties,  581. 

(21)  In  Minnesota,  582. 

(22)  /«  Mississippi,  582. 

(23)  /«  Missouri,  583. 

(24)  /«  Montana,  583. 

(25)  /«  Nebraska,  583. 

(26)  /«  Nevada,  584. 

(27)  /«  W^w  Hampshire ,  584. 

(28)  In  New  Jersey,  585. 

(29)  /«  A^w  F^r/^,  585. 

(30)  /«  North  Carolina,  585. 

(31)  /«  A^<7r/>^  Dakota,  586. 

(32)  /«  (9>^/<7,  586. 

(33)  In  Oregon,  586. 

(34)  In  Pennsylvania,   587. 

(35)  /«  Rhode  Island,  587. 

(36)  /«  South  Carolina,  587. 

(37)  /«  South  Dakota,  588. 

(38)  /«  Tennessee,  588. 

(39)  /«  7>jra5,  588. 

(40)  In  Utah,  589. 

(41)  In  Vermont,  589. 

(42)  In  Virginia,   590. 

(43)  /«  Washington,  590. 
,(44)  /«  J^j/  Virginia,  590. 

(45)  /«  Wisconsin,  591. 

(46)  /«  Wyoming,  591. 
^.   /«  />4^  Territories,  591. 

fT.  /«  />%<?  Federal  Courts,  592. 
//.   ^  Canada,  593. 
^.   7«  England,  594. 

(i)   Generally,  594. 

(2)  ^4/  Common  Law,  595. 

II.  AFFIDAVIT  BY  MORE  THAN  ONE  PERSON,  595. 

1.  Deponents  making  the  Same  Statements ,  595. 

2.  Deponents  making  Different  Statements,  597. 

III.  AFFIDAVIT  BY  PERSON  CONSCIENTIOUSLY  SCRUPULOUS  OF 
TAKING  AN  OATH,  598. 

1.  In  General,  598. 

2.  By  a  Quaker,  600. 
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IV.  AFFIDAVIT  BY  AN  ISRAELITE,  600. 
V.  AFFIDAVIT  BY  AN  ILLITERATE  PERSON,  601. 

VI.  AFFIDAVIT  BY  FOREIGNER  NOT  UNDERSTANDING  THE  ENG- 
LISH LANGUAGE,  602. 
VII.  AFFIDAVIT  BY  A  LUNATIC,  604. 
VIII.  AFFIDAVIT  BY  A  BLIND  PERSON,  604. 
IX.  AFFIDAVIT  BY  AN  AGENT,  605. 

1.  In  General,  605. 

2.  By  Attorney  in  Fact,  607. 

3.  By  Attorney  of  Record,  608. 

4.  By  Attorney  s  Clerk  or  Employ^,  6 1 2. 

5.  By  Partner  for  the  Firm,  613. 

X.  AFFIDAVIT  BY  OFFICER  OF  PRIVATE  CORPORATION,  616. 

1.  By  the  President,  616. 

2.  By  the  President  and  Secretary,  617. 

5.  By  the  Secretary,  617. 
4.  By  the  Treasurer,  618. 

6.  By  the  General  Manager,  618. 
6.  By  the  Cashier,  618. 

XI.  AFFIDAVIT  BY  AN  OFFICER  OR  AGENT  OF  A  MUNICIPAL  COR- 
PORATION, 619. 

1.  By  the  President  of  a  Village,   619. 

2.  By  the  Treasurer  of  a  City,  619. 

3.  By  a  County  Commissioner,  619. 

XII.  AFFIDAVIT  BY  COURT  OFFICIALS  OR   QUASI  COURT  OFFI- 
CERS, 620. 

1.  By  a  Sheriff,  620. 

2.  By  a  Clerk  of  the  Court,  620. 

3.  By  an  Executor  or  Administrator,  620. 

a.  By  Executrix,  620. 

b.  By  Administrator,  ()2\. 

c.  By  Administrator,  with  Will  Annexed,  62\. 

4.  By  an  Assignee  for  Benefit  of  Creditors,  621. 
6.   By  Special  Commissioners,  622. 

6.  By  Residuary  Trustee  of  State  Bank,  622. 

7.  By  a  Receiver,  623. 

XIII.  AFFIDAVIT  BY  PLAINTIFF,  623. 

XIV.  AFFIDAVIT  BY  DEFENDANT,  625. 
XV.  AFFIDAVIT  IN  OPEN  COURT,  627. 

XVI.  AFFIDAVIT  ON  INFORMATION  AND  BELIEF,  628. 
XVII.  AFFIDAVIT  MADE  IN  ANOTHER  STATE,  630. 

1.  The  Affidavit,  630. 

2.  The  Authentication,  633. 

XVIII.  AMENDED  AFFIDAVIT,  636. 

CROSS-REFERENCES. 

For  Forms  of  Affidavits  relating  to  particular  proceedings,  see  the  various 
particular  titles,  such  as  ARREST;  ATTACHMENT,  etc.,  and  the 
GENERAL  ANALYTICAL  INDEX  to  this  work. 
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For  Forms   relating  to  Affidavits  of  Merits,  see   the   title  AFFIDA  VITS 

OF  MERITS. 
For  Forms  of  Verification  to  Pleadings,  see  the  title  VERIFICA  TION. 
For  Forms  of  Oaths  and  Affirmations  generally,  see  the  title  OA  THS  AND 

AFFIRM  A  TIONS. 

I.  IN  GENERAL. 
1.  The  Title  of  Court  and  Cause.i 


a.  In  a  Court  of  Record. 
(1)  Generally. 


1.  Title. — The  title  embraces  the  en- 
tire heading  of  the  affidavit,  the  name 
or  style  of  the  court,  and  the  names 
of  the  parties,  i  Encyc.  of  Pl.  and 
Pr.  311. 

Wben  AfEldaTlt  should  be  Entitled. — 
Affidavits  should  regularly  be  entitled 
in  the  court  where  made,  or  intended 
to  be  used ;  and  if  there  be  a  cause  in 
court,  all  affidavits  made  use  of  during 
the  progress  thereof  must  be  entitled 
correctly  in  the  cause,  i  Burr.  Pr. 
342.  The  title  is  not  surplusage,  as 
without  it  the  body  of  the  affidavit 
would  be,  in  many  cases,  rendered 
meaningless.  The  requirements  re- 
lating to  title  have  been  held  to  be 
complied  with  sufficiently  where  an 
affidavit  refers  to  a  paper  properly  en- 
titled, to  which  it  is  appended;  or 
where  the  affidavit  was  correctly  en- 
titled when  sworn  to,  although  the 
title  of  the  cause  may  have  been  altered 
by  subsequent  amendment;  or  where 
the  affidavit  was  entitled  in  two  ways, 
one  of  which  was  right  and  the  other 
wrong,  and  the  affidavit  proceeded  to 
speak  of  the  cause  in  the  singular;  or 
where  the  title  appears  in  the  body 
of  the  affidavit,  instead  of  at  the 
commencement  as  is  usual ;  or  where 
the  affidavit  has  been  fully  identi- 
fied as  having  been  filed  in  that 
cause,  or  where  it  shows  upon  its  face 
that  it  is  an  affidavit  in  the  proper 
suit.     I  Encyc.  of  Pl.  and  Pr.  311- 

Thus  in  Kearney  v.  Andrews,  5  Wis. 
23,  the  omission  of  the  names  of  the 
parties  in  the  title  was  not  considered 
material  where  they  were  correctly  de- 
scribed in  the  body  of  the  affidavit. 
And  in  Shook  t-.  Rankin,  6  Biss.  (U. 
S.)  477,  the  want  of  a  title  in  the  affi- 
davit was  disregarded  where  it  was 
shown  the  deponent  knew  the  affidavit 
was  made  for  use  in  the  cause,  and  it 
being  presumed  that  the  counsel   to 


whom  it  was  forwarded  had  authority 
to  insert  the  title  of  the  cause.  And 
in  Yard  t;.  Bodine,  3  Harr.  (N.  J.)  490, 
it  was  held  that  the  want  of  a  title  did 
not  invalidate  the  affidavit  where  the 
justice  accepted  the  affidavit  and  sent 
it  with  the  papers,  thus  identifying  it. 
And  in  King  v.  Harrington,  14  Mich. 
532,  an  affidavit  indorsed  upon  and  re- 
ferring to  a  paper  properly  entitled 
was  held  sufficient  notwithstanding 
the  want  of  a  title.  But  in  Irroy  v. 
Nathan,  4  E.  D.  Smith  (N.  Y.)  68,  an 
affidavit  which  omitted  the  title,  and 
did  not  indicate  who  the  parties  were, 
was  considered  insufficient;  and  to  the 
same  effect  was  Burgess  v.  Stitt,  I3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  401. 
But  in  Illinois  it  seems  the  title  is  not 
requisite,  i  Encyc.  of  Pl.  and  Pr. 
312. 

Wlien  Affidavit  should  not  be  Entitled. 
— Where  there  is  no  cause  in  court,  nor 
action  pending,  as  where  the  affidavit 
is  made  before  the  commencement  of 
the  suit,  it  should  not  be  entitled  as  in 
the  cause.  Humphrey  v.  Cande,  2 
Cow.  (N.  Y.)  509.  This  is  true  of 
affidavits  for  attachments,  affidavits  to 
hold  to  bail,  affidavits  made  the  basis 
of  criminal  complaints  and  informa- 
tions, affidavits  on  motion  for  man- 
damus, affidavits  prior  to  the  actual 
commencement  of  replevin  proceed- 
ings, and  all  affidavits  of  a  similar  na- 
ture. Such  affidavits  should  not  be 
entitled  in  either  the  court  or  the 
cause.  I  Encyc.  OF  Pl.  AND  Pr.  312, 
313 ;  I  Burr.  Pr.  342 ;  People  v.  Dike- 
man,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 
124;  People  V.  Tioga  C.  PL,  i  Wend. 
(N.  Y.)  291;  Milliken  v.  Selye,  3 
Den.  (N.  Y.)  54.  But  in  Pindar  v. 
Black,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  95,  under  the  New  York  Code  it 
was  held  that  such  an  affidavit,  when 
entitled,  might  be  regarded  as  con- 
taining a  superfluous  title. 
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Form  No.  73  7- 
In  the  Circuit  Court, ^  February  Term,  i 
John  Doe,  plaintiff,       ^  3 


State  of 
County  of 


against  > 

Richard  Roe,  defendant.  ) 

1.  Instead  of  the  word  "Circuit" 
may  be  inserted  the  name  of  the  court 
of  the  particular  jurisdiction,  so  as  to 
make  the  reading,  "  In  the  District 
Court,"  or  "In  the  Superior  Court," 
etc.,  as  the  case  maybe.  In  Kearney 
V.  Andrews,  5  Wis.  23,  the  omission  to 
name  the  court  did  not  invalidate  the 
affidavit  in  a  justice's  court.  After 
appeal  is  made,  although  "the  title  of 
the  action  need  not  be  changed,"  the 
affidavits  for  motions  should  name  the 
court  in  which  they  are  to  be  used,  i 
Encyc.  of  Pl.  and  Pr.  311. 

In  Illinois  the  affidavit  need  not  give 
the  title  of  the  court.  Wilborn  v. 
Blackstone,  41  111.  264. 

2.  Instead  of  dating  the  affidavit, 
"  February  Term,  1896,"  it  is  often 
dated  of  the  day  when  made,  as, 
"  February  the  first,  1896."  The  date 
is  not  essential  to  an  affidavit.  A  mis- 
take in  datemay  be  shown  by  evidence. 
I  Encyc.  of  Pl.  and  Pr.  320. 

3.  Names  of  the  Parties  to  the  Suit — 
Generally. — The  names  of  the  parties 
should  be  given,  stating  the  Christian 
names  as  well  as  the  surnames.  This 
requirement  is  complied  with  if  the 
affidavit  is  annexed  to  and  refers  to  a 
petition  as  "the  foregoing  petition." 
Levy  V.  Wilson,  43  Iowa  605,  or  where 
the  affidavit,  such  as  an  affidavit  of 
service,  immediately  follows  or  is  in- 
dorsed upon  papers  which  are  prop- 
erly entitled.  A  misjoinder  in  the 
statement  of  parties  in  the  title  does 
not  vitiate  the  affidavit,  i  Encyc. 
OF  Pl.  and  Pr.  311.  Ordinarily,  if 
the  affidavit  is  incorrectly  entitled,  it 
cannot  be  used ;  thus,  on  a  writ  of 
error,  an  affidavit  entitled  "John  Doe 
V.  Richard  Roe  and  Samuel  Short," 
after  Richard  Roe  had  been  allowed  to 
sever  from  Samuel  Short  in  the  prose- 
cution of  the  writ,  was  held  insuffi- 
cient.    1  Encyc.  of  Pl.  andPr.  311. 

In  White  v.  Hess,  8  Paige  (N.  Y.) 
544,  the  omission  of  the  name  of  the 
party,  except  as  being  referred  to  by 
"  and  others,"  was  held  not  to  vitiate 
the  indictment.  And  m  Gray  v. 
Coombes,  14  Eng.  L.  &  Eq.  252,  the 
misspelling  of  the  names  of  the  parties 
was  disregarded,  as  idem  sonans.  But 
in   Arnold    v.    Nye,    11    Mich.  456,  a 


Affidavit  of  (ox  for^ 


failure  to  name  the  second  defendant 
except  by  the  words  et  al.  was  consid- 
ered fatal.  And  in  Watson  v.  Reisig, 
24  111.  281,  the  naming  of  the  defendant 
as  "Alanson"  instead  of  "Alonzo," 
and  omitting  the  names  of  the  other 
defendants  except  by  the  expression 
et  al.,  vitiated  the  indictment. 

In  Illinois,  however,  it  does  not 
seem  necessary  in  the  title  to  name 
the  parties.  Harris  v.  Lester,  80  111. 
307;  Hayes  v.  Loomis,  84  111.  18; 
McCormick  v.  Wells,  83  111.  239. 

The  English  courts  formerly  required 
great  particularity  in  respect  to  the 
names  of  the  parties ;  thus,  where  the 
title  stated  the  surnames  only,  or  where 
the  Christian  names  of  the  parties  were 
abbreviated,  or  where  the  title  stated 
the  full  name  of  one  of  several  plaintiffs 
or  defendants  with  the  words  "  and  an- 
other "  or  "  others,"  the  court  held  the 
affidavit  to  be  bad.     i  Burr.  Pr.  342. 

Stating  the  Character  in  Which  Parties 
Sue  and  are  Sued. — The  title  should 
state  the  character  in  which  the  parties 
sue  or  are  sued,  though  this  is  not  nec- 
essary if  otherwise  correct,  i  Encyc. 
OF  Pl.  and  Pr.  311.  And  if  the  char- 
acter in  which  a  party  sues  or  is  sued 
is  not  stated,  and  the  parties  are  cor- 
rectly named,  and  the  body  of  the  affi- 
davit or  any  accompanying  paper  shows 
its  applicability  and  object,  this  it  seems 
is  sufficient,     i  Burr.  Pr.  342. 

Position  of  Parties  Reversed. — Where 
in  the  titles  of  all  the  papers  in  the  pro- 
ceedings, including  the  affidavits,  the 
position  of  the  parties  is  reversed  so 
that  the  defendant  seems  to  be  suing 
the  plaintiff,  the  mistake  is  fatal.  But 
the  title  is  not  insufficient  because  it 
reads,  "  Richard  Roe  ats.  John  Doe," 
instead  of  "John  Doe  against  Richard 
Roe,"  I  Encyc.  of  Pl.  and  Pr.  311; 
though,  in  i  Burr.  Pr.  342,  it  is  said 
that  entitling  an  affidavit  in  this  man- 
ner is  a  fatal  defect,  unless  some 
accompanying  papers  are  properly  en- 
titled, so  that  the  defect  may  be  cured. 

In  Parkman  v.  Sherman,  i  Cai.  (N. 
Y.)  344,  reversing  the  position  of  the 
names  of  the  parties,  as  transposing 
the  plaintiff's  name  and  that  of  the 
defendant,  was  considered  fatal. 

4.  It   is  not   necessary  to   style  the 
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Form  No.  738. 

Commonwealth  of  Massachusetts^  )  Superior  Court,  April  Sitting, 
Suffolk.  \      May  21,  i893. 

"John  Doc      ) 
against  > 

Richard  Roe.  ) 

Form  No.  739. 

(Precedent  in  Reavis  v.  Cowell,  56  Cal.  589.) 

D.  M.  Reavis  )  In    the   District  ^    Court    of  the  Second  yudicial 


against 
Henry  Coivell. 


State    of 
County  of 


District  of  the  state  of  California.,  in  and  for  the 
county  of  Butte. 

(2)  In  Chancery. 2 

Form  No.  740. 

)  In  the 3  Court  of 


In  Chancery. 


county. 


(  Continuing  as  in  Form  No.  737.) 

IN  ALABAMA. 


In  Chancery. 

yohn  Doe,  complainant, 

against 
Richard  Roe,  defendant. 


Form  No.  741. 

Sixteenth  District,  Northwestern  Chan- 
cery Division,  at  Birmingham,  Ala- 
bama, February  Term,  \%96. 


IN  NEW  JERSEY. 

Form  No.  742. 

Between  John  Doe,  complainant,  ) 

and  >  New  Jersey,  ss. 

Richard  Roe,  defendant.  ) 

(3)  In  Probate  Court. 

Form  No.  743. 

State   of   ,  )  In  the  Probate  Court  of  — 

County  of .  )       Surrogate  Court  of 


-  county  (or  In  the 
county)  (or  In  the 


affidavit  as,  "Affidavit  of  nonresi- 
dence,"  or  "Affidavit  for  continuance," 
etc.,  but  this  is  often  done  and  serves 
to  identify  the  affidavit. 

In  Dunham  v.  Rappleyea,  i  Harr. 
(N.  J.)  75,  where  the  action  was  by 
John  Doe  against  Richard  Roe,  in 
trespass,  and  the  affidavit  was  entitled 
"  John  Doe  against  Richard  Roe,  in 
rfed/,"  the  affidavit  was  considered  fatal 
as  not  properly  identifying  the  affidavit 
as  being  the  action  of  trespass.  This 
case  was  subsequently  affirmed  and 
approved  in  3  Harr.  (N.  J.)  491. 


1.  The  district  courts  have  been 
abolished  in  California,  and  the  whole 
jurisdiction  formerly  in  them  vested 
granted  to  the  superior  courts ;  so  that 
the  precedent  is  merely  useful  as  a 
guide  and  is  not  intended  as  the  proper 
form  for  California  since  the  abolition 
of  the  district  courts.  For  the  effect 
of  the  lack  of  venue  in  this  case,  see 
infra,  note  5,  p.  554. 

2.  Courts  of  chancery  come  under 
the  description  of  courts  of  record,  i 
Burr.  Pr.  343,  note. 

8.  See  supra,  note  1,  p.  552. 
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Orphan' s  Court  of county^  etc.,  according  to  the  name  of  the 

Probate  Court  of  the  particular  jurisdiction). 

In  the  matter  of  the  estate  of  %//«  Doe.  )   s.ai:\      •..  c  ■% 

,  ^      r      .J  ^      J  1  \  Affidavit  for .1 

late  of  said  county,  deceased.  \ 

OR 

Form  No.  744. 

State  of ,      )        Before  John  Pomeroy,  Judge  of  the  Probate 

County  of .  )      '       Court,  in county,  state  of  . 

yo/in  Doe,  plaintiff,       ) 

against  >  Affidavit  of  (or^br)  .2 

Richard  Roe,  defendant.  ) 

b.  Before  a  Justice  of  the  Peace. 

Form  No.  745. 

The  state  of  ,  )  Before  Abraham  Kent,  a  justice  of  the  peace 

County  of  .       Sf       [in  and    for  the    township   (or   city^    (or 

toivn)  of ]  ,3  in  the  county  of ,  in  the  state  of . 

yohn  Doe,  plaintiff,       ) 

against  >  Affidavit  of  (or^br)  .* 

Richard  Roe,  defendant.  ) 

IN  LOUISIANA. 

Form  No.  746. 
State  of  Louisiana. 

•^       .     ^       (  Before  Abraham  Kent,  a  justice  of  the  peace,  of  the 

asrainst       >  j  •  u     r  f         » 

Richard  Roe.  )      ^^^^'  P^"^^  «^ • 

e.  Before  Arbitrators. 

Form  No.  747. 

State  of , 

County  of 

In  the  matter  of  )  Before   Samuel  Short  and   yohn    Smith,  special 
yohn  Doe.        \      arbitrators,  etc. 

2.  The  Venue.5 

1.  See  supra,  note  4,  p.  552.  Van   Dusen   v.    People,  78  111.    645 ; 

2.  See  supra,  note  4,  p.  552.  Graham    v.    Anderson,   42    III.     515. 

3.  The  township,  city,  or  town  need  Affidavits  should,  by  the  universal 
be  stated  only  in  affidavits  taken  before  practice,  contain  a  venue,  i  Burr, 
a  justice  of  the  peace  where  his  juris-  Pr.  342.  It  is  important  that  the 
diction  is  confined  to  the  township,  venue  should  indicate  the  county  in 
city,  or  town.  which  it  was  taken,  as  facts  are  not  to 

4.  See  supra,  note  4,  p.  552.  be  inferred  from   affidavits  when  the 
6.  Venue. — The  venue  of  an  affidavit     party  has  it  in  his  power  to  state  them 

is  that  portion  which  states  the  county  positively;  and  as  the  purpose  of  the 

in  which  it  was  taken,    and  is  prima  venue  is  to  show  that  the  officer  ad- 

facie  evidence  of  the  place  where  the  ministering  the  oath   to  deponent  or 

affidavit  was  taken.    Belden  v.  Devoe,  affirmant  is  acting  within  his  jurisdic- 

12  Wend.  (N.  Y.)  225;  and  note  Manu-  tion,  the  place  of  venue  of  the  affida- 

facturer's,  etc.,   Bank   v.    Cowd^n,   3  vit  must  be  so  stated  as  to  show  such 

Hill.  (N.  Y.)  461 ;   Lane   v.   Morse,   6  jurisdiction,     i   Barb.  Ch.  Pr.  601;   i 

How.  Pr.  (N.  Y.   Supreme  Ct.)  395;  Encyc.  of  Pl.  and  Pr.  314. 
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State  of 


Form  No.  748. 


County  of -.  S  '''    ^""^  ^"^"^  ^^^  ^^  '^''^)'' 


State  of  — 
County  of 
City  of  — 


OR 


Form  No.  749. 


ss. 


Formerly  the  venue  was  deemed  so 
essential  that  without  it  an  affidavit 
was  a  nullity.  However,  this  rule  has 
been  modified,  the  majority  of  cases 
now  holding  that  it  need  not  conclu- 
sively appear  on  the  face  of  the  affi- 
davit, by  venue,  that  the  officer  acted 
within  his  jurisdiction,  as  it  will  be 
presumed  he  so  acted  if  nothing  ap- 
pears to  the  contrary,  i  Encyc.  of 
Pl.  and  Pr.  314. 

In  Michigan  a  venue  is  not  necessary 
to  an  affidavit  made  before  a  notary 
public;  but  if  made  before  a  justice  of 
the  peace  it  would  probably  be  void  if 
no  venue  at  all  were  stated  in  the  in- 
strument.    I  Encyc.  of  Pl.  and  Pr. 

315- 

In  Nebraska  the  affidavit  must  show 
on  its  face  that  it  was  taken  within  the 
officer's  jurisdiction  —  must  have  a 
venue,     i  Encyc.  of  Pl.  and  Pr.  313. 

In  New  York  an  affidavit  lacking  a 
venue  is  a  nullity,  i  Encyc.  of  Pl. 
and  Pr.  313.  So  where  the  venue  of 
an  affidavit  was  "Albany  county,"  and 
it  was  sworn  to  before,  and  the  jurat 
signed  by,  "  J.  Romeyn,  Judge  Rensse- 
laer County  Court  and  Counselor  in 
Supreme  Court,"  the  affidavit  was 
held  bad,  and  could  not  be  read  in 
court,  because  the  officer  before  whom 
it  purported  to  have  been  sworn  had 
no  jurisdiction  to  take  it.  Snyder  v. 
Olmsted,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)  181.  Lack  of  venue  in  an  affidavit 
was  considered  so  fatal  as  to  vitiate 
the  indictment  in  Cook  v.  Staats,  18 
Barb.  (N.  Y.)  407;  Lane  v.  Morse,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)394; 
Thompson  v.  Burhans,  61  N.  Y.  52; 
People  V.  DeCamp,  12  Hun  (N.  Y.) 
378.  But  in  Barnard  v.  Darling,  i  Barb. 
Ch.  (N.  Y.)2i8;  Parker  x-.  Baker,  8 
Paige  (N.  Y.)  428,  the  affidavits  were 
sustained  as  being  affidavits  in  a  court 
of  chancery,  notwithstanding  the  fact 
that  they  lacked  a  venue.  Where  the 
venue  is  in  one  county,  and  the  officer 


who  takes  the  affidavit  resides  in 
another  county  to  which  his  jurisdic- 
tion is  confined,  the  affidavit  is  void 
for  want  of  proper  authority  on  the 
part  of  the  officer  to  take  it.  Davis  v. 
Rich,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)  86;  Sandland  v.  Adams,  2  How. 
Pr.  (N.  Y.  Supreme  Ct.)  127;  Snyder 
V.  Olmsted,  2  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  181 ;  Dyer  v.  Flint,  21  111. 
83.  The  venue  properly  stated  helps 
out  the  omission  of  the  place  in  the 
body  of  the  affidavit.  Slate  v.  Post, 
9  Johns.  (N.  Y.)  81 ;  Dyer  v.  Flint,  21 
111.  81 ;  Hall  V.  Davis,  44  111.  497.  And 
where  the  venue  is  given  and  the 
officer  states  his  official  title,  it  will 
be  presumed  that  he  acted  within  his 
jurisdiction,  though  he  does  not  so 
state.  I  Encyc.  of  Pl.  and  Pr.  314. 
In  Reavis  v.  Cowell,  56  Cal.  588, 
it  was  held  that  an  affidavit  entitled 
in  the  court  and  cause,  and  containing 
the  usual  jurat  and  seal  of  a  notary, 
but  not  stating  the  venue,  was  held 
sufficient  as  against  objection  in  the 
facts  of  the  particular  case,  notwith- 
standing it  might  be  true  that  the 
want  of  a  venue  is  in  general  fatal  to 
an  affidavit. 

1.  The  letters  "ss."  mean  "to  wit," 
and  are  unnecessary,  though  custo- 
marily added  after  the  venue.  1  Chit. 
Pl.  273 ;  U.  S.  V.  Crush,  5  Mason  (U.  S.) 
290;  I  Encyc.  of  Pl.  and  Pr.  313. 
The  letters  "  set.,"  abbreviation  for  the 
Latin  scilicet,  are  used  in  the  sense  of 
the  English  words  "  to  wit,"  meaning 
"  that  is  to  say  "  or  "  namely."  2  Bouv, 
L.  Diet. 

2.  An  affidavit  before  a  commis- 
sioner of  deeds  for  a  city  is  defective 
when  the  venue  is  laid  only  in  the 
county  in  which  the  city  is  situated, 
for  an  affidavit  made  before  an  officer 
having  only  local  jurisdiction  must 
show  upon  its  face  that  he  acted  with- 
in his  jurisdiction,  i  Encyc.  of  Pl. 
AND  Pr.  314. 
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Form  No.  750. 


State  of 
City  of 


OR 


State  of , 

City  and  county  of 


Form  No.  751. 

'  ss. 


OR 


Form  No.  75a, 


Territory  of 
County  of  — 


■A 


ss. 


8.  The  Body  of  the  Affidavit.  ^ 

Form  No.  753. 

Samuel  Short,  2  of  the  city  (or  town)  (or  village)  {ox parish)  of 
in  the  county  of and  state  of [here  may  be  in- 


serted a  description  of  the  deponent,  as  that  he  is  the  plaintiff ,  defend- 
ant, or  the  agent  or  attorney  of  the  plaintiff ,  etc.,  as  the  case  may  he),^ 


1.  Body  of  tne  Affidavit.— The  body  of 
an  affidavit,  except  where  the  form  is 
strictly  prescribed  by  statute,  neces- 
sarily varies  according  to  the  circum- 
stances of  each  case.  The  only  gen- 
eral rule  which  can  be  laid  down  is 
that  the  affidavit  must  set  forth  all  the 
facts  and  circumstances  necessary  to 
be  stated  in  each  particular  case,  ex- 
plicitly, with  certainty  and  fulness,  i 
Burr.  Pr.  342.  The  language  used 
should  be  clear,  concise,  and  positive, 
free  from  scandalous  matter,  interlinea- 
tions, and  erasures;  but  mere  clerical 
errors  will  not  vitiate  the  affidavit,  and 
where  the  language  is  prescribed  by 
statute  a  substantial  compliance  there- 
with will  suffice.  Matters  of  opinion 
and  conclusions  of  law  should  not  be 
stated.  I  Encyc.  of  Pl.  and  Pr. 
320-322.  Ordinarily  an  affidavit  based 
upon  the  belief  of  an  affiant  is  not  suf- 
ficient, but  there  are  certain  excep- 
tions to  this,  such  as  verifications  to 
pleadings,  etc.  Atchison  v.  Bartho- 
low,  4  Kan.  124;  Thompson  r'.  Hig- 
ginbotham,  18  Kan.  44.  See  also 
infra,  subdivision  XVI.,  treating  of 
Affidavit  on  Information  and  Belief. 

The  affidavit  must  intelligibly  refer 
to  the  cause  in  which  it  is  made, 
though  it  is  not  essential  that  it  con- 
tain the  exact  title  of  the  cause.  Stimp- 
son  V.  Brooks,  3  Blatchf.  (U.  S.)  456; 
Harris  v.  Lester,  80  111.  307.  So  an 
affidavit,  properly  entitled  in  the  ac- 


tion, by  a  plaintiff,  that  "he  was  the 
plaintiff  above  named,"  was  sufficient, 
although  his  name  was  not  stated  in 
the  body  of  the  affidavit,  i  Encyc. 
OF  Pl.  and  Pr.  323. 

2.  Affiant's  Name. — The  lack  of 
affiant's  name  in  the  body  of  the  affi- 
davit was  held  fatal  in  Pardoe  v.  Ter- 
ritt,  5  M.  &  G.  291,  44  E.  C.  L.  291; 
contra  People  v.  Sutherland,  81  N.  Y. 
I.  In  Torrans  v.  Hicks,  32  Mich.  308, 
the  fact  that  the  affiant  was  described 
by  the  wrong  name  in  the  body  of  the 
affidavit  was  disregarded  as  a  clerical 
error  on  the  ground  that  if  he  had  not 
been  designated  in  the  body  of  the 
affidavit  at  all  it  would  not  have  affected 
the  validity  of  the  affidavit. 

3.  Description  of  Deponent. — The 
affidavit  should  describe  the  affiant 
sufficiently  to  show  that  he  is  entitled 
to  offer  it ;  that  is,  that  he  is  a  party, 
or  an  agent  or  an  attorney  of  the  party, 
to  the  proceedings.  Ex  f.  Monroe 
Bank,  7  Hill.  (N.  Y.)  177;  Cunning- 
ham V.  Goelet,  4  Den.  (N.  Y.)  71 ;  Ex 
p.  Shumway,  4  Den.  (N.  Y.)  258. 
Where  the  description  or  residence  of 
the  deponent  is  material  to  the  affi- 
davit, it  is  not  enough  to  state  it  as  a 
mere  addition  to  his  name,  but  it 
should  be  alleged  directly  as  above. 
Ex  f.  Monroe  Bank,  7  Hill.  (N.  Y.) 
177;  Cunningham  v.  Goelet,  4  Den. 
(N.  Y.)  71 ;  Staples  v.  Fairchild,  3  N. 
Y.  41 ;  Payne  v.  Young,  8  N.  Y.  158. 
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being  sworn, l  upon  his  oath  deposeth^  and  saith  3  {^here  set  out  in 
words  and  figures  the  matters  sworn  to) .  And  further  this  affiant 
(or  deponent)  saith  not.*  Samuel  Short.^ 


Compare  People  v.  Ransom,  2  N.  Y. 
490.  But  it  is  not  usually  necessary 
for  a  party  or  attorney  on  the  record 
to  allege  that  he  is  such.  In  People  v. 
Perrin,  i  How.  Pr.  (N.  Y.  Supreme 
Ct.)7s;£*/.  Sherman,  4  Den.  (N.Y.) 
258;  Staples  V.  Fairchild,  3  N.  Y.  41  ; 
Payne  v.  Young,  8  N.  Y.  158,  where 
the  affiant  or  deponent  was  merely  de- 
scribed by  a  certain  description,  with- 
out an  allegation  that  he  was  the  agent, 
etc.,  the  affidavit  was  considered  defec- 
tive ;  but  this  rule  does  not  seem  to 
find  support  in  People  v.  Ransom,  2 
N.  Y.  490;  Tessier  v.  Crowley,  16 
Neb.  369,  (Neb.  1884)  20  N.  W.  Rep. 
264;  Blaiberg  v.  Parke,  10  Q^  B.  Div. 
90.  In  the  last  case  a  description  to 
this  effect,  '*  I,  John  Doe,  of  London," 
was  held  sufficient  as  being  a  part  of 
the  affidavit.  According  to  the  old 
English  practice  the  addition  which 
comprised  the  residence,  profession,  or 
trade  of  every  person  making  an  affi- 
davit was  inserted  as  a  description  of 
the  affiant  or  deponent,  but  this  is  not 
now  a  requirement,     i  Burr.  Pr.  342. 

1.  Must  State  that  Affiant  Made  Oatb. 
—In  Doe  V.  Clark,  2  Dowl.  N.  S. 
393,  an  affidavit  was  held  insufficient 
because  it  was  not  stated  in  the  body 
of  the  affidavit  that  the  affiant  had  made 
oath.  And  in  Phillips  xk  Prentice,  2 
Hare  542,  24  Eng.  Ch.  Rep.  543,  the 
affidavit  was  held  defective  notwith- 
standing the  fact  that  the  jurat  stated 
that  the  deponent  was  sworn.  An 
affidavit  objected  to  on  the  ground  that 
it  did  not  describe  the  affiant  as  swear- 
ing in  a  representative  capacity  was 
not  sustained  in  Wade  v.  Roberts,  53 
Ga.  26,  on  the  ground  that  the  affidavit 
might  be  deemed  to  have  been  sworn 
to  in  the  affiant's  personal  capacity. 

2.  May  Be  in  Eltlier  Past  or  Present 
Tense. — Affidavits  are  now  usually 
drawn  in  the  present  tense,  but  the 
old  forms  were  in   the   past   tense,  as 

"Samuel  Short,  of  ,  hath   made 

his  oath  that,"  etc.     i  Burr.  Pr.  342. 

3.  Using  the  word  "  said  "  for  the 
•word  "  saith  "  in  the  commencement 
of  an  affidavit  was  formerly  held  to  be 
a  fatal  defect,     i  Burr.  Pr.  342. 

4.  After  stating  the  substance  of  an 
affidavit  it  is  usual  to  conclude  with  a 
denial  of  any  further  knowledge  of  the 


subject,  "and  further  deponent  saith 
not."  This  formality,  however,  is 
generally  omitted  and  is  not  essential 
to  the  validity  of  the  affidavit,  i  Burr. 
Pr.  342. 

6.  Deponent's  Signature — Generally. 
— Although  it  is  the  universal  custom 
for  the  affiant  to  subscribe,  it  is  not,  in 
the  absence  of  a  rule  of  court  or  a 
statute  requiring  it,  necessary,  where 
his  name  appears  in  it  as  the  person 
who  took  the  oath.  While  it  may  be 
useful  for  the  purpose  of  identification, 
as  where  there  may  be  two  persons  of 
the  same  name,  it  does  not,  as  does 
the  signature  of  the  officer,  authenti- 
cate the  act,  or  show  that  the  oath  was 
taken,  i  Encyc.  of  Pl.  and  Pr.  315 ; 
I  Burr.  Pr.  342 ;  Jackson  v.  Virgil,  3 
Johns.  (N.  Y.)  540;  Millius  v.  Shafer, 
3  Den.  (N.Y.)  60;  Shelton  v.  Berry, 
19  Tex.  154;  Crist  v.  Parks,  19  Tex. 

234- 

Persons  who  cannot  sign  an  affidavit, 
as  persons  incapable  of  writing  or  of 
making  a  signature  or  even  a  mark, 
are  not  debarred  from  making  affida- 
vits. I  Encyc.  of  Pl.  and  Pr.  315, 
316.  But  an  affidavit  neither  signed  by 
the  affiant  nor  certified  by  the  officer 
is  a  nullity,  i  Encyc.  of  Pl.  and 
Pr.  318. 

The  lack  of  the  signature  of  the 
affiant  was  held  to  vitiate  the  affidavit 
in  Hathaway  v.  Scott,  11  Paige  (N. 
Y.)  173.  But  in  Haff  v.  Spicer,  3  Cai. 
(N.  Y.)  190 ;  Jackson  v.  Virgil,  3  Johns. 
(N.  Y.)  540,  an  objection  to  the  affi- 
davit for  this  reason  was  overruled  be- 
cause the  affidavit  commenced  with 
the  affiant's  name  and  showed  that  he 
was  duly  sworn;  and  in  Millius  v. 
Shafer,  3  Den.  (N.  Y.)  60,  the  affidavit 
was  upheld  against  this  objection  be- 
cause it  was  certified  by  the  magistrate 
who  took  the  oath  that  the  affiant  was 
sworn;  and  in  Gill  v.  Ward,  23  Ark. 
16,  it  was  held  that  an  affidavit  was 
erroneously  disregarded  for  lack  of  sig- 
nature where  the  statute  did  not  di- 
rectly require  a  signature.  To  the  same 
effect  is  Bates  v.  Robinson,  8  Iowa 
318.  In  Shelton  v.  Berry,  19  Tex.  154; 
Tennessee,  etc.,  Assoc,  v.  Madison,  9 
Lea  (Tenn.)  407,  an  affidavit  lacking 
the  signature  of  the  affiant  was  held 
amendable,  and  the  defect  was  waived 
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Form  No.  754. 

Samuel  Short, ^  being  duly  sworn,  says  {here  set  out  in  -words  and 
figures  the  matters  sivorn  to) .  Samuel  Short. 

OR 

Form  No.  755. 

1,2  Samuel  Short, ^  do  solemnly  swear  that  (here  set  out  in  words 
and  figures  the  matters  sworn  to) .  Samuel  Short. 

OR 

Form  No.  756. 
(Precedent  in  Taylor  v.  Hearn,  131  Ind.  540.) 
I,   Turessa  B.  Taylor^  being  a  married  woman     .     .     .*     being 


by  appearance.  In  Redus  v.  Wofford, 
4  Smed.  &  M.  (Miss.)  579,  an  affidavit 
was  upheld  although  the  signature  of 
the  affiant  was  lacking  where  the 
statute  required  only  a  "complaint" 
under  oath  before  a  magistrate. 

Under  Special  Statutory  Provisions. 
— Where  a  statute  requires  a  subscrip- 
tion to  the  affidavit,  the  absence  of  it 
renders  the  affidavit  a  nullity.  And  it 
seems  that  a  subscription  is  required 
where  a  form  for  the  affidavit  is  given 
leaving  a  blank  space  for  the  signature. 
I  Encyc.  of  Pl.  and  Pr.  315. 

In  Arkansas  the  statutory  provision 
requiring  subscription  is  merely  direc- 
tory, and  the  affidavit  would  be  good 
although  not  subscribed.  Gill  v. 
Ward,  23  Ark.  i6;  Mahan  v.  Owen, 
23  Ark.  347. 

In  Iowa,  it  seems,  an  affidavit  is  not 
complete  unless  signed  by  the  affiant, 
even  though  the  statute  does  not  ex- 
pressly require  a  signature.  Lynn  v. 
Morse,  76  Iowa  665. 

In  Missouri  an  affidavit  must  be 
signed  by  the  affiant.  Norman  v. 
Horn,  36  Mo.  App.  419;  Hargadine  v. 
Van  Horn,  72  Mo.  370. 

In  New  York  the  signature  is  not 
necessary,     i  Encyc.  of  Pl.  and  Pr. 

315- 

In  Texas  the  affidavit  must  be  signed. 
Gordon  v.  State,  29  Tex.  App.  410. 

How  and  Where  Signed. — In  sign- 
ing the  name  the  deponent  or  affirmant 
may  use  the  initial  or  initials  of  his 
Christian  name.  It  makes  no  differ- 
ence whether  the  Christian  names  are 
transposed,  or  even  if  the  affidavit  is 
signed  in  some  unknown  character,  i 
Burr.  Pr.  342.  See  infra,  subdivision 
v.,  treating  of  Affidavit  by  an  Illiter- 
ate Person.     The  affiant  should   sign 


immediately  succeeding  and  under  the 
body  of  the  affidavit,  as  indicated  in 
Forms  Nos.  753  to  762.  But  an  affi- 
davit should  not  be  treated  as  a  nullity 
merely  because  the  signature  of  the 
affiant  was  placed  below  the  jurat,  in- 
stead of  in  its  proper  place  immedi- 
ately succeeding  the  body  of  the  affi- 
davit.    I    Encyc.   of  Pl.    and    Pr. 

315- 

In  Missouri,  if  the  defendant  signs 
the  answer  just  above  the  magistrate's 
certificate,  he  need  not  also  sign  the 
certificate  of  the  magistrate  as  an 
affidavit  separate  from  the  answer. 
Likewise  in  regard  to  an  affidavit  to  a 
mechanic's  lien,  i  Encyc.  of  Pl. 
AND  Pr.  316. 

In  New  Jersey  the  practice  of  the 
court  requires  that  "when  the  verifi- 
cation of  an  answer  is  in  the  form  of 
an  affidavit,  the  name  of  the  deponent 
be  subscribed  at  the  foot  of  the  affi- 
davit ;  and  where  the  verification  is  in 
the  form  of  a  certificate  of  the  officer 
who  administered  the  oath,  the  name 
of  the  deponent  should  be  subscribed 
to  the  answer."     i  Encyc.  ofPl.  and 

Pr-  315- 

1.  See  supra,  note  2,  p.  556. 

2.  It  is  immaterial  whether  an  affi- 
davit is  written  in  the  first  or  third 
person.  Ark.  Just.  336;  Rex.  Not. 
Man.  271. 

3.  See  supra,  note  2,  p.  556. 

4.  Here  was  set  out  part  of  the  body 
of  the  affidavit ;  but  this,  however,  is 
not  the  usual  form,  it  being  customary 
not  to  separate  the  matters  constitut- 
ing the  body  of  the  affidavit  by  the 
words,  "being  duly  sworn  according  to 
law,  etc.,  deposes  and  says  "  or  such  like 
clauses,  which  properly  belong  to  the 
mere  formal  part  of  the  affidavit. 
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sworn  according  to  law,  on  my  oath  depose  and  say  {here  was 
set  out  in  words  and  figures  the  matters  sworn  to,  constituting'  the 
balance  of  the  body  of  the  affidavit  not  set  out  above) ,  this  September 
12,  iS87.  Turessa  B.  Taylor. "y- 

OR 

Form  No.  757. 

Before  me,  the  subscriber,  personally  appeared  Samuel  Short,  2 
who  being  duly  sworn  saith  {here  set  out  in  words  and  figures  the 
matters  sworn  to) .  Samuel  Short.  ^ 

OR 

Form  No.  758. 

Before  me, ,   a  of  the  county  and  state  aforesaid, 

Samuel  Short  ^  makes  oath  that  {here  set  out  in  words  and  figures 
the  matters  sworn  to).  Samuel  Short. '^ 

OR 

Form  No.  759. 

Before  me, ,  a in  and  for  the  county  and  state  afore- 
said, personally  appeared  Samuel  Short,^  of  lawful  age,  who,  being 
duly  sworn  according  to  law,  on  his  oath  deposes  and  says  {here 
set  out  in  words  and  figures  the  fnatters  sworn  to). 

Samuel  Short. "^ 

OR 

Form  No.  760. 

Personally  appeared  before  me, ,  a in  and  for  said 

county   of  ,    Samuel  Short, ^  and  makes  a  solemn  oath  that 

{here  set  out  in  words  and  figures  the  matters  sworn  to). 

Samuel  Short.^ 


Form  No.  761. 

This   day  personally  appeared  before    me,    the    undersigned,   a 
for  the  county  (or  city)  aforesaid,  Samuel  Short, ^  and  made 


oath  that  {here  set  out  in  words  and  figures  the  matters  sworn  to) 
is  true,  to  the  best  of  his  knowledge  and  belief.^ 

Samuel  Short. ^ 

OR 

Form  No.  762. 

Be  it  known  that  on  th.\s  first  day  of  February,  i896,  before  me, 
,  a in  and  for  the  county  and  state  aforesaid,  resid- 


1.  To    affidavits   of    this  form    the  2.  See  supra,  note  2,  p.  556. 

signature  of  the  affiant  is  often  omitted,  3.  See  supra,  note  2,  p.  556. 

it  being  the  form  of  an  affidavit  usu-  4.  See  supra,  note  2,  p.  556. 

ally  to  be  appended  or  attached   to  an  6.  See  supra,  note  2,  p.  556. 

instrument,  pleading,  or  other  papers  6.  See  supra,  note  2,  p.  556. 

signed  by  the  affiant.  7.  See  supra,  note  i,  p.  556. 
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ing  in  the  city  of 


in  said  county,  duly  commissioned  and 


sworn,  and  by  law  authorized  to  administer  oaths  and  affirmations, 
personally   appeared  Samuel  Short,"^    of  the  city   (or  village)    (or 

town)    (or  parish)  of ,   and,  being  by  me  first  duly  sworn, 

upon  his  oath  deposes  and  says   inhere  set  out  in  words  and  figures 
the  matters  sworn  to)  ;  and  further  affiant  (or  deponent)  saith  not. 2 

Samuel  Short. ^ 
4.  The  Jurat.* 

a.  In  General. 


1.  See  supra,  note  2,  p.  556. 

2.  Seesu^ra,  note  4,  p.  557. 

3.  To  affidavits  of  this  form  the 
signature  of  the  affiant  is  often  omitted, 
it  being  the  form  of  an  affidavit  usu- 
ally to  be  appended  or  attached  to  an 
instrument,  pleading,  or  other  papers 
signed  by  the  affiant. 

4.  What  Is  the  Jurat  ? — Jurat  is  from 
the  Latin  word  jurattim,  abbreviated 
jurat,  meaning  "  sworn."  i  Burr.  Pr. 
342,  note.  It  is  that  part  of  an  affidavit 
where  the  officer  certifies  that  the 
same  was  sworn  to  before  him.  It  is 
no  part  of  the  affidavit  proper,  Bant- 
ley  V.  Finney,  43  Neb.  794,  (Neb. 
1895)  62  N.  W.  Rep.  214;  but  is  always 
essential  as  a  certificate  of  authenticity. 
I  Encyc.  of  Pl.  and  Pr.  316-319. 

Necessity  of  the  Jurat.  —  An  affidavit 
not  sworn  to  before  an  officer  is  not 
an  affidavit.  McDermaid  v.  Russell, 
41  111.  489.  For  it  is  essential  that  the 
affidavit  must  show  upon  its  face,  as  by 
the  jurat  proper,  that  it  was  sworn  to. 
Kehoe  v.  Rounds,  69  111.  351.  But  in 
Fortenheim  v.  Claflin,  47  Ark.  49,  it 
is  held  that  an  affidavit  is  not  a  nullity 
for  the  omission  of  the  jurat,  it  being 
capable  of  amendment;  and  in  Bant- 
ley  V.  Finney,  43  Neb.  794,  (Neb. 
1895)  62  N.  W.  Rep.  214,  an  affidavit 
was  upheld  as  not  having  lost  its  valid- 
ity because  of  the  omission  of  the  clerk 
to  attach  thereto  his  jurat,  certifying 
that  the  deponent  had  in  fact  taken 
such  oath,  the  only  essentials  of  an 
affidavit  under  the  Nebraska  Code  be- 
ing that  it  must  be  in  writing  and 
filed  in  the  case  where  made  and 
sworn  to. 

The  affidavit  was  considered  insuffi- 
cient for  lack  of  jurat  in  Ladow  v. 
Groom,  1  Den.  (N.  Y.)  429;  Matter 
of  Christie,  5  Paige  (N.  Y.)  242; 
Jackson  v.  Stiles,  3  Cai.  (N.  Y.) 
128.  But  the  lack  of  a  jurat  did 
not  vitiate  an  affidavit  in  the  fol- 
lowing cases :  English  v.  Wall,  12 
Rob.  (La.)  132;  Cook  v.  Jenkins,  30 


Iowa  452 ;  Dickinson  v.  Simondson, 
25  Mich.  113;  Rice  r-.  People,  15  Mich. 
9;  Torrans  v.  Hicks,  32  Mich.  308; 
Wiley  V.  Bennett,  9  Baxt.  (Tenn.) 
581 ;  Farmers'  Bank  v.  Gettinger,  4 
W.  Va.  305 ;  Ross  v.  Wigg,  34  Hun 
(N.  Y.)  192;  Hunter  v.  Le  Conte,  6 
Cow.  (N.  Y.)  728;  Mosher  v.  Hey- 
drick,  30  How.  Pr.  (N.  Y.  Supreme 
Ct.)  161;  Crosier  v.  Cornell  Steam- 
boat Co.,  27  Hun  (N.  Y.)  215;  Keith 
V.  Stetter,  25  Kan.   107. 

Where  Jurat  Is  Written. — The  jurat 
should  be  written  at  the  foot  of  the 
affidavit  on  the  left  hand,  i  Burr.  Pr. 
342.  It  is  no  objection  to  an  affidavit 
that  the  jurat  was  on  the  back,  and 
that  thus  the  affidavit  might  have  been 
written  after  the  jurat.  So  held  in 
Noble  V.  U.  S.,  Dev.  Ct.  of  CI.  83. 

Validity  of  the  Jurat —  Generally, — If 
the  jurat  states  in  substance  that  the 
affiant  appeared  and  took  oath,  it  will 
ordinarily  be  good.  1  Encyc.  of  Pl, 
AND  Pr.  316-319.  It  should  have  no 
erasures  or  interlineations  in  it,  al- 
though the  practice  in  this  respect  is 
not  as  strict  now  as  it  formerly  was. 
I  Burr.  Pr.  342. 

Need  of  a  Venue. — The  jurat  is  so 
much  a  part  of  the  affidavit  that  it  need 
not  have  a  separate  venue,  i  Encyc. 
OF  Pl.  and  Pr.  316.  Thus,  an  affida- 
vit is  not  invalidated  by  the  omission 
in  the  jurat  to  state  the  place  of  tak- 
ing.    Belden  v.  Devoe,  12  Wend.  (N. 

Y.)223. 

Must  State  Day  on  Which  Szvorn. — 
The  jurat  should  state  the  day  on 
which  it  was  sworn.  Doe  v.  Roe,  i 
Chit.  Rep.  228,  18  E.  C.  L.  69;  Burr. 
Pr.  342.  But  the  omission  is  not  fatal 
where  it  is  shown,  when  the  objection 
is  raised,  that  it  was  sworn  in  due 
season  for  its  purpose.  Schoolcraft  v. 
Thompson,  7  How.  Pr,  (N,  Y.  Supreme 
Ct,)  446. 

A  jurat  is  not  insufficient  because 
the  day  of  the  month  is  omitted,  the 
year  and  month  being  given,  i  Encyc. 
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l\ 


Form  No.  763. 

Sworn  to    and  subscribed    before 
me,l  \K\^ first  day  of  yuly,  i896. 

OR 

Form  No.  764. 

Subscribed  and  sworn  to  2  before  } 
me,  this  first  day  of  ^uly,  i896.  \ 

OR 

Form  No.  765. 

Subscribed  in  my  presence  and  sworn  ) 

(or  duly  sworn)  to  before  me,  this  > 

first  day  of  ^uly,  i896.  ) 

OR 

Form  No.  766. 

Subscribed  and  sworn  to  before  me 
by  the  said  Samuel  Short,  this 
first  day  of  July,  i896. 

OR 

Form  No.  767. 

Subscribed  in  my  presence  and  duly  ) 
sworn  to  before  me,  the  day  and  > 
year  first  above  written.  ) 


OF  Pl.  and  Pr.  320;  nor  is  the 
wrong  date  in  the  jurat  sufficient  to 
invalidate  the  affidavit,  Anderson  v. 
Kanawha  Coal  Co.,  12  W.  Va.  526. 

Need  Not  State  Name  of  Deponent. 
— The  jurat  need  not  name  the  person 
signing  and  swearing  to  the  affidavit. 
But  where  the  affiant  subscribed  the 
affidavit,  and  stated  that  he  swore  to  it, 
and  his  name  was  written  in  the  body 
of  it,  the  affidavit,  construed  with  what 
preceded,  sufficiently  showed  by  whom 
it  was  made,  i  Encyc.  of  Pl.  and 
Pr.  317.  So  a  failure  to  state  in  the 
jurat  that  the  affiant  subscribed  his 
name  will  not  invalidate  the  affidavit. 
Belden  v.  Devoe,  12  Wend.  (N.  Y.) 
223. 

1.  The  jurat  should  contain  the 
words  "before  me,"  or  their  equiva- 
lent. The  omission  of  the  words  *'  be- 
fore me  "  in  the  jurat  was  held  a  fatal 
defect  in  Reg,  v.  Bloxham,  6  Q^  B.  528, 
51  E.  C.  L.  528;  Archibald  v.  Hubley, 
18  Can.  Sup.  Ct.  116.  But  contra  in 
In  re  Teachout,  15  Mich.  346,  where 
the  affidavit  was  used  before  the  officer 
who    certified   the  oath;  and   also  in 


Cross  V.  People,  10  Mich.  24,  where  it 
appeared  in  the  body  of  the  affidavit 
that  it  was  taken  under  oath  before 
the  officer  who  certified  it.  See  also 
notes  I  and  2,  p.  562,  infra. 

2.  The  Usual  Form  of  the  Jurat. — The 
usual  form  is,  "  Sworn  and  subscribed 
before  me,  on  the  first  day  of  July, 
i896,"  and  where  no  special  form  is 
prescribed  by  statute  this  will  be  suf- 
ficient. "Subscribed  and  sworn  to  be- 
fore me"  is  substantially  equivalent  to 
the  statutory  requirement,  "  Sworn  to 
or  affirmed  before  me,  and  signed  in 
my  presence."  i  Encyc.  of  Pl.  and 
Pr.  317.  In  New  York  the  words 
"  Subscribed  and  "  are  ordinarily  omit- 
ted. Where  the  jurat  stated  that  the 
facts  were  "Affirmed,  sworn  to,  and 
subscribed,"  it  was  held  that  the  sur- 
plusage did  not  vitiate  the  affidavit,  i 
Encyc  OF  Pl.  and  Pr.  317.  In  Hosea 
V.  State,  47  Ind.  180,  a  jurat  in  these 
words,  "  Subscribed  and  sworn  to  this 
third  day  of  September,  1872.  A.  S. 
Burr,  J.  P.,"  was  held  sufficient,  citing 
Allen  V.  Gillum,  16  Ind.  234;  Kleber 
V.  Block,  17  Ind.  294. 
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Form  No.  768. 

Sworn  to  by  the  said  Samuel  Shorf 
before  me,  and  by  him  signed  in 
my  presence,  \\{\%  first  day  of  Feb- 
ruary^ i896. 

OR 

Form  No.  769. 

Sworn    to  and  subscribed  before  ) 

me  in  the  parish  of ,  this  > 

first  day  of  ^uly,  i896.  ) 

OR 

Form  No.  770. 

Sworn  before  me,l  by  Samuel  Shorty 
\h:\^  first  day  of  July,  i896. 

OR 

Form  No.  771. 

(Precedent  in  Wright  v.  Com.,  33  Gratt.  (Va.)  886.) 

Given  under  my  hand  this  ^2d  of  March, 
1880.^     [J.  Morton  Speece,  D.  Clerk.]3 

OR 

Form  No.  772. 
State  of  Pennsylvania,  \ 
County  of  Blair.  \ 

Personally  appeared  before  me,  the  subscriber,  a  justice  of  the 

1.  In  some  jurisdictions  it  is  usual  to  "State  of  West  Virginia,  Lewis 
use  this  form,  omitting  the  words  county,  to  wit :  Adam  Cosner  this  day 
"and  subscribed."  But  the  words  personally  appeared  before  me,  W.  G. 
"  before  me  "  have  not  been  held  nee-  Harrison,  clerk  of  the  Circuit  Court 
essary  in  all  cases.  And  the  words  in  and  for  the  county  and  state  afore- 
"Then  personally  appeared"  mean  said ;  that  he  has  instituted  an  action 
personally  appeared  before  the  signer,  of  covenant  in  the  Circuit  Court  of 
by  their  only  fair  interpretation.  And  Lewis  county  against  Thomas  Smith, 
the  phrase,  "  Sworn  before  me  this  first  which  action  is  now  pending  and  un- 
day  of  November,  etc.,"  without  ex-  determined,  etc. 

pressly  certifying   that  the   deponent         "  Given  under  my  hand  this  twenty- 
appeared   before   the   officer,   is  suffi-  first  day  of  June,  1884. 
cient.     I  Encyc.  of  Pl.  and  Pr.  317.  "  W.  G.  Harrison,  Clerk." 

A  jurat  which  stated  that  the  affiants,  cannot  be  regarded  as  an  affidavit,  be- 
naming  them,  were  '*  sworn  and  af-  cause  it  does  not  state  that  the  de- 
firmed,"  but  did  not  show  which  were  ponent  was  duly  sworn  or  stated  any- 
sworn  and  which  affirmed,  was  held  thingunderoath,  and  does  not  conclude 
defective,  i  Encyc.  of  Pl.  and  Pr.  with  a  jurat,  i  Encyc.  of  Pl.  and 
317.  Pr.  324. 

2.  "  Given  under  my  hand  and  seal  "  3.  The  words  in  [  ]  constitute  the 
has  been  held  to  suffice  for  the  stereo-  signature  of  the  officer  as  distin- 
typed  formula,  "  Sworn  to  and  sub-  guished  from  the  body  of  the  jurat, 
scribed  before."  i  Encyc.  OF  Pl.  and  and  more  properly  belong  under  L  4. 
Pr.  317.  b.,  infra,  where  forms  of  the  signature 

A  paper  which  reads :  of  the  officer  are  treated. 

562  Volume  I. 


773. 


AFFIDA  VITS. 


n^. 


peace  in  and  for  said  county  and  state,  yohn  Doe^  who,  being  duly 
sworn  according  to  law,  doth  depose  and  say  that  the  facts  set  forth 
in  the  above  affidavit  are  true  to  the  best  of  his  knowledge  and 
belief.  John  Doe. 

Sworn  (or  affirmed^   and  subscribed  to  before 
me,  \)ca^Jirst  day  of  February,  A.D.  i856. 


Form  No.  773. 

State  of  Wisconsin, 
County  of  Milwaukee. 

The  above  named  John  Doe,  on  the  first  day  oi  February,  A.D. 
\2>96,  personally  appeared  before  me,  a  justice  of  the  peace  in  and 
for  the  county  and  state  aforesaid,  and  made  oath  that  the  foregoing 
affidavit  by  him  subscribed  is  true. 

b.  Signature  of  Officer,  1  and  Seal.  2 

(1)  Generally. 

Form  No.  774. 

(seal)      Samuel  C.   Carter, 

Supreme  Court  Commissioner. 


1.  Signature  of  Officer. — The  jurat 
should  be  authenticated  by  the  signa- 
ture of  the  officer  before  whom  the 
affidavit  is  made,  but  it  may  be  proved 
aliunde  that  it  was  really  made,  and 
for  that  reason  an  affidavit  is  not  ren- 
dered fatally  defective  by  the  negli- 
gence of  an  officer  in  not  attesting 
it,  and,  while  it  is  better  to  annex  his 
official  signature  and  title  of  office,  this 
is  not  absolutely  essential,  and  when 
the  officer  does  so  annex  to  his  signa- 
ture his  title  of  office  a  well  under- 
stood abbreviation  suffices,  i  Encyc. 
OF  Pl.  and  Pr.  316-319. 

In  Illinois  even  the  title,  simply 
annexed  to  his  name,  will  be  sufficient 
when  the  affidavit  is  oflFered  for  use  in 
the  same  county  as  is  mentioned  in 
the  venue,  i  Encyc.  of  Pl.  and  Pr. 
314.  The  officer  need  not  add  to  his 
signature  the  name  of  his  county  and 
state.  Palmer  v.  Nassau  Bank,  78  111. 
380. 

In  Pennsylvania  a  clerical  omission 
of  a  prothonotary  to  attest  an  affidavit 
sworn  to  before  him  will  not  be  fatal. 
I  Encyc.  of  Pl.  and  Pr.  318. 

In  Jackson  v.  Gumaer,  2  Cow.  (N. 
Y.)  552,  the  addition  of  the  words 
"  Comsr.,  etc.,"  to  the  signature  of  the 
person  before  whom  the  affidavit  is 
taken  was  held  sufficient. 


But  the  following  paper,  purporting 
to  be  an  affidavit  for  publication,  was 
held  insufficient  because  it  did  not  ap- 
pear to  have  been  sworn  to  by  any  one 
or  before  any  officer : 

"  The  state  of  Texas,  County  of  Mc- 
Lennan.— This  day  personally  came 
and  appeared  before  A.  J.  Evans,  clerk 
of  the  District  Court  of  said  county, 
and  says  the  names  of  the  heirs  of 
Joseph  Wilson,  deceased,  are  unknown 
to  affiant.  A.  J.  Evans. 

J.  R.  Harris,  D.  C,  McL.  Co.,  T." 
I  Encyc.  of  Pl.  and  Pr.  319. 

Where  an  affidavit  is  taken  before  a 
special  officer,  it  will  be  worthless  if 
he  signs  the  jurat  in  another  capacity. 
I  Encyc  of  Pl.  and  Pr.  319. 

A  consul  of  the  United  States,  in 
attesting  an  affidavit  made  before  him 
in  his  capacity  of  notary  public,  be- 
stowed upon  him  by  the  act  of  Con- 
gress, should  give  his  title  of  office,  not 
simply  as  "  Consul,"  but  as  "  Notary 
Public,"  or  "Consul  and  ex  officio 
Notary  Public."  i  Encyc.  of  Pl. 
and  Pr.  332. 

2.  Necessity  of  a  Seal. — In  the  ab- 
sence of  statutory  requirements  the 
officer's  seal,  if  he  has  one,  need  not 
be  added ;  but  in  most  states  a  notary 
public  must  affix  his  seal,  i  Encyc. 
OF  Pl.  and  Pr.  320. 
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Form  No.  775. 

(seal)      Ulysses  S.  Carter^ 

United  States  Commissioner. 

OR 

Form  No.  776. 

(seal)  Moses  Carr,  Mayor  [of  the  City  of ]l 

and  ex-ojfficio  Justice  of  the  Peace. 

OR 

Form  No.  777. 

(Precedent  in  Crescent  Ins.  Co.  v.  Moore,  63  Miss.  422.) 

[Given  under  my  hand  and  seal  this  thirtieth  day  of  November^ 
18^5.]  2  y.   C.   Clark, 

Mayor  and  ex -officio  J.  P. 

OR 

Form  No.  778. 

Charles  Adams, 
Alderman  of  the  City  of ,  State  of . 


OR 

Form  No.  779. 


(seal)  Carl  Thompson, 

County  Treasurer  of County,  State  of 


OR 

Form  No.  780. 

[Subscribed  and  sworn  to  before  me,  ) 
a  police  magistrate  for  said  city,  > 
t\v\^Jirst  day  of  July,  18^6.]  2         ) 

Percy  Morrison,  Police  Magistrate. 

In  Illinois  a  notary  taking  an  affida-  When  the  word  "  Iowa"  is  written 
vit  to  be  used  in  the  county  of  his  res-  in  the  seal  instead  of  being  impressed 
idence  need  not  add  his  seal  to  his  at-  upon  the  paper,  it  is  not  sufficiently 
testation.  But  when  the  affidavit  is  to  authenticated.  Gage  v.  Dubuque, 
be  used  in  another  county,  his  seal  of  etc.,  R.  Co.,  11  Iowa  310. 
office,  or  some  other  evidence  of  his  1.  The  words  in  [  ]  are  often  omit- 
official  character,  is  indispensable,  ted,  and  do  not  seem  to  be  necessary. 
The  seal  is  not  required  by  the  com-  2.  The  words  in  [  ]  constitute  the 
mon  law,  for  the  power  itself  to  ad-  body  of  the  jurat  proper  as  distin- 
minister  oaths  is  given  to  notaries  guished  from  the  officer's  signature 
public  by  statute,  i  Encyc.  of  Pl.  thereto;  these  words  were  taken  from 
AND  Pr.  320.  actual  affidavits,  and  have  been  re- 
in Georgia  and  Massachusetts  the  tained  to  show  the  relative  positions 
seal  is  not  required.  1  Encyc.  of  Pl.  of  the  signature  and  the  body  of  the 
AND  Pr.  320.  jurat. 
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(2)  Notary  Public. 

Form  No.  781. 

(seal)         Norton  Porter^  Notary  Public  (or  N.  P.)^ 

in  and  for  the  County  (or  City^  of , 

and  State  of ,  aforesaid. 2 

My  commission  expires  January  1,  i896.^ 

OR 

Form  No.  782. 


(seal) 


(seal) 


Norton  Porter^  Notary  Public  and  ex-officio 

Justice  of  the  Peace  within  and  for 

County,  in  the  State  of . 


OR 


Form  No.  783. 

Norton  Porter^  Notary  Public  in  and  for 
the  City  and  County  of  New  Tork. 


Form  No.  784. 

[Subscribed  and  sworn  to  before  me,  \ 
^\% first  day  oi  July,  i896.  Witness  > 
my  hand  and  notarial  seal.*]"  ) 

(seal)  Norton  Porter,  Notary  Public. 


OR 


Form  No.  785. 

(Precedent  in  Horstman  v.  Kaufman,  97  Pa.  St.  148.) 

[Sworn  to  and  subscribed  before  me,  ) 
this  tenth  day  oi  November ,  1879.]**  \ 
A.  H.  Nones,  Notary  Public, 

J!f86  Broadway,  New  Tork. 


1.  '*  N.  P."  is  a  sufficient  indication 
of  the  title  "Notary  Public."  i  Encyc. 
OF  Pl.  and  Pr.  320. 

2.  In  attesting  an  affidavit  a  notary 
public  need  not  add  the  state  and  county 
for  which  he  is  notary,  where  the  affi- 
davit gives  the  state  and  county  in  the 
venue,  and  his  title  of  notary  public 
and  seal  are  annexed  to  his  signature. 
I  Encyc.  of  Pl.  and.  Pr.  314. 

3.  Where  a  statute  required  that  the 
notary  public  before  whom  an  affidavit 
verifying  a  lien  was  made  should  annex 
to  his  subscription  to  the  jurat  the  date 
of  the  expiration  of  his  commission, 
and  he  failed  to  do  so,  it  did  not  inval- 
idate the  affidavit,  but  merely  subjected 


him  to  a  penalty,  i  Encyc  of  Pl. 
AND  Pr.  319. 

4.  The  use  of  the  word  *'  national  " 
instead  of  "notarial"  in  the  phrase,  "I 
hereunto  set  my  hand  and  national 
seal,"  in  the  attestation  of  a  notary,  is 
only  a  clerical  misprint  of  no  impor- 
tance. I  Encyc  of  Pl.  and  Pr. 
321. 

6.  The  words  in  [  ]  constitute  the 
body  of  the  jurat  proper  as  distin- 
guished from  the  officer's  signature 
thereto ;  these  words  were  taken  from 
actual  affidavits,  and  have  been  re- 
tained to  show  the  relative  positions 
of  the  signature  and  the  body  of  the 
jurat. 
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(seal)' 


(seal) 


(seal) 


(3)  Clerk  of  Court. ^ 

Form  No.  786. 

Calvin  Clark,^  Clerk  of  the Court,  in  and 

for  the  County  of ,  State  of . 


OR 

Form  No.  787. 

Calvin  Clark,  County  Clerk  of 
in  the  State  of 


County, 


OR 

Form  No.  788. 

yohfi  Haticock,  Clerk  of  the  United  States  District 
Court  for  the  Eastern  District  of  Missouri. 


Form  No.  789. 

(seal)          Cary  Morrison,  Clerk  and  Master  in  Equity  of 
the  County  of ,  State  of . 


Form  No.  790. 

(Precedent  in  Singleton  v.  Wofford,  4  III.  577.) 


[Sworn  and  subscribed  before  me,  ) 
this  Uth  September,  184O.]*         \ 
Henry  JL.  Webb.^ 


1.  The  mere  omission  of  the  clerk  to 
put  his  name  to  an  act  which  was  done 
through  him  as  an  instrument  should 
not  prejudice  an  innocent  party  who 
has  done  all  he  was  required  to  do. 
The  clerk's  omission  to  write  his  name 
where  it  should  have  been  written  was 
not  the  fault  or  neglect  of  the  affiant. 
He  signed  and  swore  to  the  affidavit. 
I  Encyc.  of  Pl.  and  Pr.  318. 

2.  Clerks  of  courts  are  in  the  con- 
stant habit  of  taking  affidavits  without 
attaching  the  seal  of  the  court  to  their 
jurats,  and  the  validity  of  their  acts 
and  the  propriety  of  the  practice  have 
never  been  questioned.  But  the  seal 
may  be  of  service,  for,  in  Iowa,  where 
a  cierk  insufficiently  stated  his  author- 
ity and  the  venue,  ft  was  held  that  the 
seal  of  the  court  attached  should  be 
taken  into  consideration  to  supplement 
the  deficiency,  i  Encyc.  of  Pl.  and 
Pr.  320. 

And  where  by  statute  the  clerk  of 
the  County  Court  acted  also  as  clerk 
of  the  Probate  Court,  and  the  clerk  of 


the  County  Court  alone  could  take  the 
affidavits  of  subscribing  witnesses  to 
wills,  an  affidavit  purporting  to  be 
made  in  the  Probate  Court  of  Mont- 
gomery county,  the  jurat  of  which 
was  signed  "A^^  B.,  Clk.,  P.  C.  M.  C," 
though  no  seal  of  office  was  added, 
sufficiently  showed  that  it  had  been 
sworn  to  before  the  clerk  of  the  County 
Court.     I  Encyc.  of  Pl.  and  Pr.  319. 

3.  It  is  not  a  valid  objection  to  an 
affidavit. that  the  clerk  before  whom  it 
was  made,  in  signing  the  jurat,  gave 
the  initials  only  of  his  Christian  name. 
I  Encyc.  of  Pl.  and  Pr.  318. 

4.  The  words  in  [  ]  constitute  the 
body  of  the  jurat  proper  as  distin- 
guished from  the  officer's  signature 
thereto ;  these  words  were  taken  from 
actual  affidavits,  and  have  been  re- 
tained to  show  the  relative  positions 
of  the  signature  and  the  body  of  the 
jurat. 

6.  Where  the  jurat  to  an  affidavit 
shows  that  the  affidavit  was  sworn  to 
before    Henry  L.   Webb,  and   a   writ 
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Form  No.  791. 
(Precedent  in  Hale  v.  First  Nat.  Bank,  50  Iowa  642.) 

[Subscribed  and  sworn  to  before  me  by  ) 
A.H.Patterson,  November  15,  i87^.]i  \ 
C.  T.  Jones,  Clerk  District  Court. 

OR 

Form  No.  792. 

Calvin  Clark, 
(seal)  Clerk  of  the Court  of 


County,  State  of 


By  Daniel  Clark,  Deputy  Clerk. 2 

OR 

Form  No.  793. 

(seal)  Calvin  Clark,  County  Clerk. 

By  Daniel  Clark,  Deputy. 

OR 

Form  No.  794. 

(Precedent  in  Kane  v.  Burrus,  2  Smed.  &  M.  (Miss.)  313.) 

[Sworn  to  and  subscribed  before  me,  ) 
this  twentieth  day  of  Decefnber,  > 
i8.^i.]3      Sam  I  Wood,  Clerk.  \ 

By  James  D.  Galbraith,  D'y  Clerk. 

based   on   said   affidavit   was   attested  fore  me,  J.  S.  S.,  county  clerk,  deposes 

and  signed  by  Henry  L.  Webb,  Clerk  and   says :  ...  In  witness  whereof  I 

of  the  Alexander  Circuit  Court,  it  will  have   hereunto  set  my  hand  and  seal 

be   presumed   that   the    affidavit   was  this  third  day  of  August,  1889      J.  S. 

sworn  to  before  the  clerk.     Singleton  S.,  County  Clerk,  by  T.  T.,  Deputy," 

V.  Woflford,  4  111.  576.     Likewise  in  a  was  insufficient  because  it  showed  that 

replevin     suit   where    the    jurat   was  the     deponent    appeared    before    the 

signed  simply  "A.  B.,  Clk.,"  but  the  clerk,  while   the  certificate  was  made 

signature  to  the  writ  gave  the  full  title  by  the  deputy.     But  in   Washington, 

of  the  clerk.  although  it  may  be  an  irregularity  for 

1.  The  words  in  [  ]  constitute  the  the  deputy  to  sign  the  jurat  in  the 
body  of  the  jurat  proper  as  distin-  name  of  his  principal,  by  himself  as 
guished  from  the  officer's  signature  deputy,  it  is  not  sufficient  to  destroy 
thereto;  these  words  were  taken  from  the  force  of  the  jurat.  And  in  Minne- 
actual  affidavits,  and  have  been  re-  sota  a  jurat  signed  '*  F.  W.  E.,  Clerk 
tained  to  show  the  relative  positions  of  of  the  District  Court,  St.  Louis 
the  signature  and  the  body  of  the  jurat.  County,  per  J.  R.  C,  Deputy,"  is  suf- 

2.  Formerly  an  affidavit  could  not  ficient  although  not  in  the  most  ap- 
be  sworn  before  a  deputy  clerk  during  proved  form,  i  Encyc.  of  Pl.  and 
the  life  of  his  principal,     i   Burr.  Pr.  Pr.  319. 

343,  note.  Except  in  the  absence  of  a  3.  The  words  in  [  ]  constitute  the 
competent  officer,  his  deputy,  unless  body  of  the  jurat  proper  as  distin- 
authorized  by  statute,  should  not  take  guished  from  the  officer's  signature 
the  affidavits,  i  Encyc.  of  Pl.  and  thereto;  these  words  were  taken  from 
Pr.  330.  actual  affidavits,  and  have  been  re- 
in Colorado  an  affidavit  which  read,  tained  to  show  the  relative  positions  of 
"A.  B.,  who  personally  appeared  be-  the  signature  and  the  body  of  the  jurat. 
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(4)  Judge  of  Court  of  Record.^ 

Form  No.  795. 

(Precedent  in  Carpenter  t^.  Dexter,  8  Wall.  (U.  S.)  517.) 

Estes  Howe,  Judge, 
Albany  Common  Pleas,    Counselor,  etc.,  ex 
officio,  performing  the  duties  of  a  judge  of 
the  Supreme  Court  at  chambers,  etc. 

OR 

Form  No.  796, 

yohn  Pomeroy, 
Judge  of  Probate  in  and  for  the  County 
of ,  State  of . 

or 

Form  No.  797. 

yohn  Spencer, 

Judge  of  the  Superior  Court  of 

County,  in  the  State  of . 


OR 

Form  No.  798. 


James  Dorr  oh. 
Judge  of  the Judicial  District 


of  the  State  of 


Form  No.  799. 

[Sworn  at  my  chambers,  in  Rolls  Garden,  Chancery  Lane  (or  at  my 

house,  in ,  according  to  where  the  affidavit  is  sworn),  the 

day  of ,  18 — ,  before  me.]  2 

{the  judge* s  name). 

1.  Official   Signature. — Where   an   af-  arose   the   strongest   implication   that 

fidavit    is    taken    before    one    of    the  the  affidavit  had  been  sworn  to  before 

judges  of  court,  no  official  description  him,  and  that  it  would  be  sufficient  to 

appended  to  the  judge's  signature  is  sustain  an  assignment  for  perjury,     i 

necessary,     i  Burr.  Pr.  343.  Encyc.  of  Pl.  and  Pr.  318. 

Written    In    Judge's    Handwriting. —  2.  The  words  in  [     ]  constitute  the 

Where   the  jurat  was  in   the  judge's  body  of   the   jurat   proper    as  distin- 

handwriting,  and,  though   not   signed  guished   from  the  officer's   signature 

by  him,  was  immediately  followed  by  thereto;  these  words  were  taken  from 

an   order  for  an   attachment,  reciting  actual   affidavits,  and    have   been   re- 

that  the  judge  had  read  the  petition,  tained  to  show  the  relative  positions 

affidavit,  etc.,  and  signed   by  him,  it  of  the  signature  and  the  body  of  the 

was  held  from  the  circumstances  there  jurat. 
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(5)  Justice  of  the  Peack.^ 

Form  No.  8oo. 

(seal)   Abraham  Kent,  Justice  of  the  Peace  (or  y.  P.)^  in  and  for 
the  Town  of  ,  in  the  County  of ,  State  of . 

OR 

Form  No.  8oi. 
Abraham  Kent, 
Justice  of  the  Peace  of District. 

OR 

Form  No.  802. 
(Precedent  in  Carpenter  t^  Dexter,  8  Wall.  (U.  S.)  515.) 

[In  witness  of  all  of  which  the  said  justice  has  hereunto  affixed  his 
hand  and  seal  and  undersigned  the  same.] 3 

H.  Wendell,  Jr.,         (l.  s.) 
Justice  of  the  Peace. 

(6)  Commissioner  of  Deeds. 
Form  No.  803. 
Charles  Davidson,  Commissioner  of  Deeds. 

OR 

Form  No.  804. 

Sworn  to  and  subscribed  before  me,   Charles  Davidson,  a  commis- 
sioner of  deeds  for  the  state  of ,by  Samuel  Short,  a  person 

well  known  to  me,  on  th.\^ Jirst  day  of  yuly,  i896,  at  my  office, 
in  the  said  city  of ,  county  and  state  aforesaid. 

OR 

Form  No.  805. 

[In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  my 

official  seal  as  commissioner  of  deeds  for  the  city  of ,  in  the 

state  of ,  the  day  and  year  first  above  written.] 3 

(seal)  Charles  Davidson,  Commissioner  of  Deeds 


for  the  State  of 


1.  If    the   proper   official   character  319.     If  a  justice  of  the  peace  omits  to 

appears  upon  the  face  of  an  affidavit,  sign  his  name  to  the  jurat  to  an  affida- 

it  is  immaterial  in  what  part  of  it.     It  vit  for  an  appeal  to  the  Circuit  Court, 

may,  and   usually  does,  appear  by  the  he  may  be  compelled  to  sign  it  by  rule 

official  designation  being  affixed  to  the  of  court.     Guy  r;.  Walker,  35  Ark.  212. 

signature  subscribed  to  the  jurat;  but  2.  The    abbreviation    "J.    P."    for 

it  may  also  be  stated  elsewhere  in  the  "  Justice  of  the  Peace  "  is  a  sufficient 

affidavit ;  and  if  it  appears  anywhere  designation  of  the  official  character  of 

on  the  face  of  the  paper  that  the  person  the  officer.     Shattuck  v.  People,  5  111. 

before  whom  it  was  sworn  was  an  offi-  478.     And  an  affidavit  is  not  defective 

cer  authorized  to  take  affidavits,  it  is  because   the   justice  in   attesting   the 

sufficient.     Thus    it    may    appear    in  jurat  has  so  written  his  name  that  some 

the   title,    as,     "  State  of    Minnesota,  of  the  letters  extend  over  the  printed 

County  of   Scott,  in  Justice's   Court,  letters  "J.  P."     i  Encyc.  of  Pl.  and 

before     M.     M.    Shields,    Esq.,     Jus-  Pr.  320. 

tice,"  and  the  jurat  is  signed  "M.M.  3.  The  words  in  [     ]  constitute  the 

Shields."     i  Encyc.  of  Pl.  and  Pr.  body  of  the    jurat  proper   as  distin- 

669  Volume  I. 


806.  AFFIDA  VJTS.  809. 

(7)  Commissioner  under  English  Statute,  29  Charles  II. ,  c.  5. 

Form  No.  806. 

Sworn  at ,  in  the  county  of  ,  the  first  day  of  May, 

18 — ,  before  me,  Carl  Anderson,  a  commissioner,  etc.  (or,  if 
the  court  be  not  mentioned  at  the  top  of  the  affidavit,  a  com- 
missioner for  taking  afiidavits  in  the  Court  of ). 

(8)  Commissioner  under  English  Statute,  3  and  4 
William  IV.,  c.  42,342. 

Form  No.  807. 

Sworn  at ,  in  the  kingdom  of  Scotland  (or  Ireland) ,  the  first 

day  of  J/ay,  18 — ,  before  me,  Carl  Anderson,  a  commissioner 
for  taking  affidavits  in  the  Court  of  Q.  B.  (or  C.  P.  or  Exch.  of 
Pleas)  in  England. 

(9)  Before  One  of  the  Masters. 

Form  No.  808. 

Sworn  at ,  Temple,  London,  X\\\?,  first  day  of  May,  18 — ,  be- 
fore me,  Marion  Coy,  one  of  the  masters  of  the  Court  of  Q.  B. 
(or  C.  P .  or  Exch.  of  Pleas)  (or  perhaps  this  description 
may  be  altogether  omitted). 

5.  The  Complete  Form. 

By  properly  combining  the  forms,  Nos.  737  to  808,  above  given, 
for  the  title  of  the  court  and  cause,  the  name,  the  body  of  the  affida- 
vit, and  the  jurat,  the  complete  skeleton  of  the  formal  parts  of  an 
affidavit  may  be  readily  framed,  thus: 

Form  No.  809. 

^  ~Z  '       >  ss.     In  the Court,  Ecdruary  Term,  i896. 

John  Doe,  plaintiff,  ^ 

against  >  Affidavit  of  i^or  for)  . 

Richard  Roe,  defendant.  ) 

State  of , 

County  of 

Samuel  Short,  of  the  city  (or  town)  (or  village)  of ,  in  the 

county  of and  state  of  ,   being  duly  sworn,  upon  his 

oath  deposeth  and  saith  inhere  set  out  in  -words  and  figures  the  mat- 
ters sworn  to).  Samuel  Short. 
Subscribed  and  sworn  to  before  me, 

this day  of ,  i896. 

(seal)  Norton  Porter,   Notary  Public 

in  and  for  the  County  of ,  State  of  . 

My  commission  expires day  of ,    i89— . 

guished  from  the  officer's  signature  tained  to  show  the  relative  positions 
thereto ;  these  words  were  taken  from  of  the  signature  and  the  body  of  the 
actual  affidavits,    and   have   been   re-     jurat. 
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And  by  the  use  of  Form  No,  809  as  a  pattern,  in  connection  with 
the  preceding  forms,  Nos.  737  to  808,  the  practitioner  may  readily 
draw  the  affidavit  for  any  particular  jurisdiction,  as  shown  in  the 
following  forms, 

a.  Classification  by  States. 

(1)  In  Alabama, 

Form  No.  810, 

The  state  of  Alabama,  ^ 
Dale  county,  \ 

yohn  Doe      ) 
against         >  In  the  Circuit  Court. 
Richard  Roe.  ) 
State  of  Alabama, 
County  of  Dale. 

Before  me,  Norton  Porter,  a  notary  public  within  and  for  the 
county  and  state  aforesaid,  personally  appeared  yohn  Doe,  who 
being  duly  sworn  doth  depose  and  say  {here  set  out  in  words  and 
figures  the  matters  sworn  to).  yohn  Doe. 

Subscribed  and  sworn  to  before  me, 

this Jifth  day  of  September, i896. 

(l.  s,)  Norton  Porter,  Notary  Public 

within  and  for  the  County  of  Dale,  State  of  Alabama. 

Form  No,  811. 
(Precedent  in  Flinn  v.  Shackleford,  42  Ala,  202.) 

State  of  Alabama,  )  Before  me,  David  Campbell,  Judge  of  Probate 
Montgomery  county .  \  Court  of  said  county,  yoseph  Shackleford, 
who  being  duly  sworn  says  {here  were  set  out  in  words  and  figures 
the  matters  sworn  to).  yoseph  Shackleford. 

Subscribed  and  sworn  {contin- 
uing as  in  Form  No.  810). 

Form  No.  812, 

(Precedent  in  Crumpton  v.  Newman,  12  Ala.  199.) 

The  state  of  Alabama,  \  Personally  came  before  me,  R.  S.  Fletcher, 
Lownes  county.  '^       an  active  justice  of  the  peace  in  and  for 

said  county,  Morris  Newman,  who  being  duly  sworn  deposeth 
and  saith  {here  were  set  out  in  words  and  figures  the  matters 
sworn  to).  Morris  Newman. 

Sworn  to  and  subscribed  before  me,  the 
tiventyfirst  day  of  March,  18^6. 

R.  S.  Fletcher. 
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(2)  In  Arkansas. 

Form  No.  813. 

(Precedent  in  Hodgkin  v.  Holland,  34  Ark.  202.) 

State  of  Arkansas, 
County  of  Chicot. 

E.  y.  Osterhout  says  inhere  were  set  out  in  words  and  figures  the 
matters  sworn  to).  E.  y.  Osterhout. 

Sworn  to  before  me,  this  twenty-  ) 

ninth  day  oi  November,  i^78.    \ 
Charles  Carter,  J.  P. 

(3)  In  California. 
Form  No.  814. 

In  the  Superior  Court  of  the  county  of  Marin,  state  of  California. 

yohn  Doe,  plaintiff,       ) 

against  >    Affidavit  of . 

Richard  Roe,  defendant.  ) 
State  of  California,  ) 
County  of  Marin.     \ 

yohn  Smith,  being  duly  sworn,  deposes  and  says  inhere  set  out  in 
words  and  figures  the  matters  sworn  to) .  yohn  Smith. 

Subscribed  and  sworn  to  before  me,  ) 

this  first  day  of  yuly,  i896.  ^ 

(l.  s.)  Calvin  Clark, 

County  Clerk  of  Marin  County. 

Form  No.  815. 
In  the  Superior  Court  of  the  county  of  Marin ^  state  of  California. 

Probate. 


Affidavit  of 


In  the  matter  of  the  estate 

of  yohn  Doe,  deceased. 
State  of  California,  \ 
County  of  Marin.      \ 

yohn  Smith,  being  duly  sworn,  deposes  and  says  {fiere  set  out 
in  words  and  figures  the  matters  sworn  to).  yohn  Smith. 

Subscribed  and  s\vorn  to  before 

me,  this^r.T/day  of  yuly.  i896. 

(l.  s.)  Calvin  Clark, 

County  Clerk  of  Marin  County. 

Form  No.  816. 

[(  Title  of  court  and  cause  of  action  as  in  Eorm  No.  8I4.) 

(  Venue  as  in  Eorm  No.  814.)^^ 

yames  Simpson,  yr.,  of  lawful  age,  being  duly  sworn,  deposes 

1.  The  words  to  be  supplied  in  [     ]     are  not  found  in  the  precedent. 
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and  says  on  oath  that  {here  were  set  out  in  words  and  figures  the 
matters  sworn  to). 

(Signature  and  jurat  as  in  Form  No.  8I4.) 

(4)  In  Colorado. 

Form  No.  817. 

(Precedent  in  Barrett  Min.  Co.  v.  Tappan,  2  Colo.  126.) 

Territory  of  Colorado,  ) 
County  of  Gilpin .  )      " 

John  G.  Tappan.,  William  H.  Tappan., 
against 
The  Barrett  Gold  Mining  Company 

and  George  W.  Barrett. 
George   W.  Barrett.,   being    first  duly  sworn,   deposes  and  says 
(here  were  set  out  in  words  and  figures  the  matters  sworn  to). 

George  W.  Barrett. 
Subscribed  and  sworn  to  before  me,  this  ) 
fifteenth  day  of  April,  A.D.  i87i.         ( 

C.  M.  Leland,  J.  P. 

(5)  In  Connecticut. 

Form  No.  818. 

State  of  Connecticut,  )  ^ulv  1    i896 

Probate  District  of  Haddam.     ^  -^    -^    ' 

On  the  day  and  year  aforesaid,  before  me,  the  subscriber,  fohn 
Pomeroy,  Judge  of  the  Probate  Court  in  and  for  said  district  of 
Haddam,  duly  elected  and  qualified  according  to  law,  and  residing 
at  Haddam  aforesaid,  personally  came  yohn  Doe,  and  made  oath  that 
the  foregoing  statement  {or  whatever  the  name  of  the  instrument  may 
be)  is  true  and  correct. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  Probate  Court  at  Haddam.  aforesaid,  this  first  day 
of  July,  iS96.  fohn  Pomeroy, 

Judge  of  the  Probate  Court,  District  of  Haddam. 

(6)  In  Delaware. 

Form  No.  819. 

State  of  Delaware,  ^  t  ^.u  c  ^  •  r^  *. 
r^  .  r  E^  J  (  In  the  Superior  Court. 
County  01  Kent.       ^  ^ 

John  Doe'     ) 
against         >  Summons  Case. 
Richard   Roe.  ) 
State  of  Delaware,  \ 
County  of  Kent.       \ 

Be  it  remembered  that  on  this  first  day  of  July,  i896,  before 
Norton  Porter,  a  notary  public  for  the  state  of  Delaware,  person- 
ally came  John  Doe,  the  plaintiff  in  the  above  entitled  cause,  who 
being  by  me  duly  sworn  according  to  law  doth  depose  and  say  that 

578  Volume  I. 


820.  AFFIDA  VI TS.  822. 

he  is  the  plaintiff  in  the  above  entitled  cause ;  and  that  {here  set  out 
in  "words  and  figures  the  matters  sworn  to).  yohn  Doe. 

Subscribed  and  sworn  to  before  me, 
ihi?.  first  day  of  July,  i896. 

(seal)  Norton  Porter^  Notary  Public 

within  and  for  Kent  County,  Delaware. 

(7)  In  District  of  Columbia. 

Form  No.  820. 

District  of  Columbia,  to  wit : 

On  \\{\^  first  day  of  July^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six^  before  me,  the  subscriber,  a  justice 
of  the  peace  in  and  for  the  District  aforesaid,  personally  appeared 
yohn  Smith  and  made  oath,  on  the  Holy  Evangely  of  Almighty  God, 
that  {here  set  out  in  words  and  figures  the  matters  sworn  to). 
Sworn  to  and  subscribed  before  me,  >  ^ohn  Smith. 

this  first  day  of  J^uly,  i896.  \ 

Abraham  Kent,  J.  F.      (seal) 

Form  No.  821. 

(Precedent  in  Wallach  v.  Chesley,  2  Mackey  (D.  C.)  214.) 

District  of  Columbia,  ^ 
Washingion  county.  \ 
In  Justice's  Court,  before  A.   C.  Richards,  one  of  the  justices  of 

the  peace  in  and  for  the  county  and  district  aforesaid,  in  the 

case  of  — 

Susan  L.  Wallach,  plaintiff,  ^ 

Annie  R.  Chesley,  Mary  C.  Chesley,    (  '        '  o   ij' 

and  Catherine  Harris,  defendants.  J 

Personally  appeared  Susan  L.  Wallach,  the  plaintiff  in  the  above 
entitled   cause,  and  makes  oath  that   {here  were  set  out  in  words 
and  figures  the  matters  sworn  to).      Susan  L.  Wallach.      (seal) 
Subscribed  and  sworn  to  before  me,  this  tenth  day  of  February^ 
A.D.    \882.  A.  C.  Richards,  J.  P. 

(8)  In   Florida. 

Form  No.  822. 

First  Judicial  Circuit  of  Florida — Circuit  Court  of  Jackson  county. 
John  Doc,  plaintiff,        ^ 

against  >  Attachment . 

Richard  Roe,  defendant,  ) 
State  of  Florida, 
Jackson  county. 

Before  me  personally  appeared  John  Doe,  who  being  duly  sworn 
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deposes  and  says  that  inhere  set  out  in  ivords  and  figures  the  matters 
sworn  to).  John  Doe. 

Sworn  to  and  subscribed  before  me,  this 
twenty-first  day  of  December,  i896. 
(seal)  Calvin  Clark, 

Clerk  of  the  Circuit  Court. 

(9)  In  Georgia. 

Form  No.  823. 
John  Doe      ) 
against         >  In  the  Superior  Court  for  Pulaski  county. 
Richard  Roe.    ) 

Georgia — Pulaski  county  :  In  person  appeared  before  the  under- 
signed John  Doe,  who  on  oath  says  inhere  set  out  in  words  and 
figures  the  matters  sworn  to  or  afiirmed  to).  John  Doe. 

Sworn  to  and  subscribed  before  me,  ) 
this^r5/  day  of  January,  i896.      ) 

John  Pomeroy,  Justice  of  the  Peace. 

Form  No.  824. 

(Precedent  in  Clark  v.  Croft,  51  Ga.  370.) 

Georgia  —  Troup  county. 

You,  William  H.  Clark,  do  solemnly  swear  that  inhere  were  set  out 
in  words  and  figures  the  matters  sworn  to).     So  help  you  God. 
Sworn  to  and  subscribed  before  me,  this  )  W.  H.  Clark. 

ninth  day  of  JVovember^  i871.  ) 

IV.  F.   Wright,  J.  S.  C.  T.  C. 

(10)  In  Idaho. 
Form  No.  825. 

(Precedent  in  McConnell  v.  McCormick,  2  Idaho  960.) 

[  (  Title  of  court  and  cause  as  in  Form  No.  737 . )  ]  ^ 
State  of  Idaho,         \ 
County  of  Latah.  \ 

I,  George  Langdon,  being  first  duly  sworn,  say  that  inhere  were  set 
out  in  words  and  figures  the  matters  sworn  to). 

(Jurat  as  shown  in  Forms  JVos.  763  to  808.)       Geo.  Langdon. 

(11)  In  Illinois. 

Form  No.  826. 

(Precedent  in  Pile  v.  McBratney,  15  111.  316.) 

[(  Title  of  court  and  cause  as  in  Form  No.  737.) 
(  Venue  as  shown  in  Forms  Nos.  748  to  752. )'\^ 
I,  Daniel  Pile,  do  swear  that  [here  were  set  out  the  matters  sworn 
to),  as  I  am  informed  and  believe. 

{Signature  and  jurat  as  shown  in  Forms  Nos.  763  to  808.) 

1.  The  words  to  be  supplied  in  [     ]  are  not  found  in  the  precedent. 

575  Volume  I. 


827.  AFFIDA  VITS.  829. 

(12)  In  Indiana. 

Form  No.  827, 
State  of  Indiana, 
Jefferson  county, 
The  city  of  Madison. 

Before  me,  John  Marsh.,  mayor  of  the  city  of  Madison  and  ex- 
offcio  justice  of  the  peace  in  and  for  said  city  and  county,  person- 
ally came  yohii  W.  Grayson.,  who,  being  duly  sworn,  deposes 
and  says  that  inhere  set  out  in  words  and  figures  the  matters 
sworn  to).  John    IV.   Grayson. 

Subscribed  and  sworn  to,  this  eight-  \ 
eenth  day  of  December.,  i873.  \ 

John  Marsh, 
Mayor  and  ex-offcio  Justice  of  the  Peace. 

(13)  In  Iowa. 
Form  No.  828. 
(Precedent  in  Stone  v.  Miller,  60  Iowa  248. ) 
State  of  Iowa, 


Delaware  county. 

I,  L.  S.  Sherwin,  being  duly  sworn,  on  oath  say  that  {here  were 
set  out  in  words  and  figures  the  matters  sworn  to) . 
Subscribed  in  my  presence  and  sw^orn  }  L.  S.  Sherwin. 

to    before    me,  this   seventh  day  of  > 

June,  188O.  ) 

A.  S.  Blair, 

(seal)  Notary  Public.! 

Form  No.    829. 
(Precedent  in  Mundhenk  f.  Central  Iowa  R.  Co.,  57  Iowa  723.) 

■{Appended  to  the  statement  of  facts  sworn  to  and  subscribed  by  the 

affant  was  the  following  amended  jurat :) 
State  of  Iowa, 
Marshall   county. 
Subscribed    in    my    presence,   and  sworn     to  before    me,   by  H. 

W.   Mundhenk,  on   the  ?iineteenth    day  of  August,  iS79.     In 

testimony  whereof  I  have  hereunto  set  my  hand  and  notarial 

seal. 

John  Carney,  Notary  Public 

in  and  for  Marshall  County. 

1.  This  affidavit  was  held  sufficient  objection  that  the  notary  should 
as  against  the  objection  that  it  was  add  to  his  name  the  statement  of 
necessary  for  the  certificate  to  the  the  state  or  county  for  which  he  was 
affidavit  to  name  the  person  sign-  notary  public.  Stone  v.  Miller,  60 
ing  and    swearing,    also    against    the     Iowa  243. 
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(14)  In  Kansas. 

Form  No.  830. 

State  of  Kansas,  ) 

>  ss 
Cowley  county.    \ 

John  Doe,  plaintiff,       ) 
against  > 

Richard  Roe,  defendant,  ) 
State  of  Kansas,       ) 
County  of  Cowley.  \ 

John  Doe,  of  lawful  age,  being  first  duly  sworn,  on  his  oath  says 
{Jiere  set  out  in  words  and  figures  the  matters  sworn  to),  and 
further  affiant  says  not.  ^ohn  Doe. 

Subscribed  in  my  presence  and  duly  sworn  to  ) 

before  me,  thisj'?^^/ day  of  September,  18P6.  \ 

(seal)  Norton  Porter,  Notary  Public. 

My  term  expires  Xho.  first  day  of  January,  i8P7. 

(15)  In  Kentucky. 

Form  No.  831. 

Commonwealth  of  Kentucky,  \  ^     ,y      tt         o-       •*  /^     _<. 
r^        .       c  u  •'    \va.  the  Henry  Circuit  Court. 

County  01  Henry.  \  -^ 

yohn  Doe,  plaintiff,       ) 

against  >  Affidavit. 

Richard  Roe,  defendant,  ) 

The  plaintiff  in  the  above  entitled  cause,  John  Doe,  states  {fiere 

was  set  out  in  words  and  figures  the  matters  sworn  to). 

John  Doe. 

Subscribed  and  sworn  to  before  me  by  John  Doe,  \ 

this,  first  day  of  September,  i896.  S 

Calvin  Clark, 

(seal)  Clerk  of  the  Henry  County  Circuit  Court. 

(16)  In  Louisiana. 
Form  No.  832. 

yohn  Doe      )  Before  Abraham.  Kent,  a  justice  of  the  peace  of 
against         >      the   first    ward,    parish    of   Bossier,    state    of 
Richard  Roe.   \      Louisiana. 
State  of  Louisiana,  ) 
Parish  of  Bossier.    \ 

Samuel  Short  makes  oath  and  says  inhere  set  out  in  words  and 
figures  the  matters  sworn  to).  Samuel  Short. 

Sworn  to  and  subscribed  before  me,  this  \ 
first  day  of  July,  A.D.  i85>6.  ^ 

Abraham  Kent,  Justice  of  the  Peace. 
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(17)  In  Maine. 

Form  No.  833. 

(Precedent  in  Boynton  v.  Grant,  52  Me.  222.) 

I,  Elhridge  Berry ^  on  oath  say  that  {here  were  set  out  in  words 
and  figures  the  matters  sworn  to).  Elhridge  Berry. 

December  10,  \%62. 
Kennebec,  ss.     Decem^ber  10,  i862. 

Then  personally  appeared  Elbridge  Berry,  above  named,  and 
made  oath  to  the  truth  of  the  foregoing,  by  him  signed.   Before  me. 

Nath'lM.   Whitmore, 

Jus.  Pacis. 
Form  No.  834. 

(Precedent  in  Marr  v.  Clark,  56  Me.  543.) 

{^Following  the  statement  of  the  facts  sworn  to  were  these  words:) 

Edgar  R.  Clark. 

York,  ss.     Aug.  7,  1 867. 

Then  personally  appeared  Edgar  R.  Clark,  aforesaid,  and  made 
oath  that  the  foregoing  disclosure,  by  him  made  and  subscribed,  is 
true.     Before  me,  Wm.  Emery,  Justice  of  the  Peace. 

Form  No.  835. 
(Precedent  in  State  v.  Flemming,  66  Me.  144.) 

State  of  Maine,  Penobscot,  ss..  Supreme  Judicial  Court,  February 
term,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-six,  and  for  the  transaction  of  criminal  business. 

State  of  Maine  by  indictment  against  Tho?nas  E.  Flemming. 

Personally  appeared  this  sixth  day  of  March  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-six,  the  before  named 
said  Thomas  E.  Flemming,  respondent,  in  said  indictment,  and 
made  oath  that  the  foregoing  plea  by  him  subscribed  is  true  in  sub- 
stance and  in  fact.    Before  me,  fames  F.  Rawson, 

Justice  of  Peace  and  Quo. 


(18)  In  Maryland. 

Form  No.  836. 
to  wit. 


State  of  Maryland, 
County  of  Allegany. 

John  Doe       ) 
against  >  In  the  Circuit  Court. 

Richard  Roe.    \ 
State  of  Maryland,      ) 
County  of  Allegany.  \ 

I  hereby  certify  that  on  this  first  day  of  February,  in  the  year 
eighteen  hundred  and  ninety-six,  before  the  subscriber,  a  justice  of 
the  peace  of  the  state  of  Maryland,  in  and  for  the  county  of  Alle- 
gany aforesaid,  personally  appeared  fohn  Doe,  and  made  oath  upon 
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the  Holy  Evangely  of  Almighty  God  that  {here  set  out  in  words 
and  figures  the  matters  sworn  to).  Norton  Porter, 

(l.  s.)  Justice  of  the  Peace. 

Form  No.  837. 

State  of  Maryland,    \  . 

Baltimore  city.  \ 

Be  it  remembered,  that  on  this  first  day  of  July,  i896,  before 
me,  the  subscriber,  a  notary  public  of  the  state  of  Maryland,  with- 
in and  for  the  city  of  Baltimore  aforesaid,  personally  appeared 
Samuel  Short,  and  made  oath  on  the  Holy  Evangely  of  Almighty 
God  that  inhere  set  out  in  words  and  figures  the  matters  sworn  to). 
In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
seal  notarial,  the  day  and  year  first  above  written. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  838. 

(Precedent  in  Haskie  v.  James,  75  Md.  570.) 
State  of  Maryland,  ) 
City  of  Baltimore.  S 

I  hereby  certify  that  on  this  seventeenth  day  of  yuly,  i891,  before 
me,  a  justice  of  the  peace  of  the  state  of  Maryland  in  and  for  said 
city,  personally  appeared  Frederick  Lang,  and  made  oath  in  due 
form  of  law  that  \here  were  set  out  in  words  and  figures  the  matters 
sworn  to).  Wm.  S.   Gorton,  J.  P. 

Form  No.  839. 

(Precedent  in  Kauffman  v.  Walker,  9  Md.  230.) 
State  of  Maryland,  ) 
City  of  Baltimore.  \ 

On  this  ninth  day  of  March,  i853,  before  me,  the  subscriber,  one 
of  the  justices  of  the  peace  of  the  state  of  Maryland  in  and  for  the 
city  of  Baltimore  aforesaid,  personall,!  Emily  J.  Walker,  and 
made  oath  according  to  law  that  inhere  were  set  out  the  matters  sworn 
to) .  Samuel  Ringgold. 

Form  No.  840. 

(Precedent  in  Schleigh  v.  Hagerstown  Bank,  4  Gill  (Md.)  308.) 
Washington  county,  set. 

On  this  9th  April,  \8Jf5,  before  me  {^continuing  after  the  man- 
ner of  Form  No.  8J^1)  personally  appears  George  A.  Bender  and 
made  oath  that  inhere  were  set  out  in  words  and  figures  the  matters 
sworn  to). 

[Signature  and  Jurat  as  shown  in  Forms  Nos.  763  to  808.) 

Form  No.  841. 
(Precedent  in  Yerby  v.  Lackland,  6  Har.  &  J.  (Md.)  446.) 

State  of  Maryland,      )  .  On  this  fourth  day  of  February, 

Montgomery  county.  \  '       i8l9,   personally   appeared  before 

me,  the  subscriber,  a  justice  of  the  peace  for  the  county  aforesaid, 

1.  This  affidavit  was  good  notwith-  "appeared"  after  the  word  "  per- 
standing   the  omission  of  the    word     sonall." 
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John  Terby,  a  citizen  of  the  United  States  of  America,  and  made 
oath  on  the  Holy  Evangels  of  Almighty  God  that  {here  were  set  out 
in  words  and  figures  the  matters  sworn  to). 

yesse  Leach. 
Form  No.  842. 

(Precedent  in  Shivers  v.  Wilson,  5  Har.  &  J.  (Md.)  130.) 

State  of  Maryland,  )  Be  it  remembered  that  on  the   twenty- 

Baltimore  county.  \  *  seventh  day  of  April,  in  the  year  i8i6, 
before  me,  the  subscriber,  a  justice  of  the  peace  for  Baltimore 
county  aforesaid,  personally  appeared  Thomas  Shivers,  a  citizen  of 
the  United  States,  and  made  oath  that  {here  were  set  out  in  words 
and  figures  the  matters  sworn  to). 
Sworn  before,  yohn  jp.  Harris. 

(19)  In  Massachusetts. 
Form  No.  843. 

{Appended  to  the  statement  of  facts  sworn  to  and  subscribed  by 
the  ajfiant  should  be  the  following,  or  words  of  like  import:) 

•--'       .     ^        /  In  the  J/e^^/cz^a/ Court  of  the  city  of  ^05/o«  for  the 

n-  7      J  r,       V       District  of  Charlestown.l^ 
Richard  Roe.  )  -■ 

Commonwealth  of  Massachusetts, 


County  of  Suffolk  ' 

The  above  named  yohn  Doe  personally  appeared  before  me,  a 
justice  of  the  peace  within  and  for  said  county,  and  made  oath  (or 
solemnly  affirmed)  that  the  foregoing  declaration  by  him  subscribed 
is  true. 

Sworn  to  before  me,  \}a\&  first  day  ) 
of  February,  A.  D.  x896.  \ 

Abraham  Kent, 

Justice  of  the  Peace. 

(20)  In  Michigan. 

{a)    Generally. 

Form  No.  844. 

(Precedent  in  Detroit  Tug,  etc.,  Co.  v.  Wayne  Circuit  Judge,  75  Mich.  365.) 

State  of  Michigan,    ) 
County  of   Wayne.  \ 

Samuel  Murdoch,  being  duly  sworn,  says  that  {here  were  set  out 
in  words  and  figures  the  matters  sworn  to).        Samuel  Murdoch. 
Subscribed  and  sworn  to  before  me,  ) 
this  fourteenth  day  of  yuly,  1888.  ) 
yulia  Lincoln, 
Notary  Public,    Wayne  Co.,  Mich. 

1.  The  words  in  [     ]  are  not  necessary. 
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Form  No.  845. 

(Precedent  in  Denver  v.  Connolly,  92  Mich.  550.) 

James  Denver    )  In  Justtce^s  Court,  before  Zimri  D.   Thomas, 
against  >      one  of  the  justices  of  the  peace    in  and   for 

Robert   Connolly.  )      the  county  of  Hillsdale. 

County  oi  Hillsdale,  ss. 

James  Denver,  the  above  named  plaintiff,  being  duly  sworn,  says 
that  (^here  were  set  out  in  words  and  figures  the  matters  sworn  to) . 

(  Signature  and  jurat  as  shown  in  Forms  Nos.  76S  to  808. ) 

Form  No.  846. 
(Precedent  in  Macomb  v.  Prentis,  57  Mich.  227.) 

State  of  Michigan,   )  Circuit  Court  for  t\\& coMnty  oi Mackinac. 

County  of  Wayne.    \  ^^'  In  Chancery,  ss. 

John   M.   Macomb  ) 

against  > 

John  F.  Prentis  and  George  H.  Prentis.  ) 

County  of  Wayne,  ss. 

William  J.  Gray,  of  said  county,  being  duly  sworn,  deposes  and 
says  {Jiere  were  set  out  the  matters  sworn  to). 
Subscribed  and  sworn  to  before  )  William  J.  Gray. 

me.  May  H,  \%8Jt.  \ 

Chas.   T.    Wilkins, 
Notary  Public,  Wayne  County,  Michigan. 

(b)  With  Venue  in  Two  Counties. 

Form  No.  847. 

(Precedent  in  Chadbourne  v.  State  Land  Office  Com'r,  59  Mich.  117.) 

State  of  Michigan,  Ontonagon  connty ,  ss. 
State  of  Michigan,  Baraga  connty ,  ss. 

John  ^.  McKernan  and  Richard  Chynoweth,  being  duly  sworn, 
depose  and  say  that  they  are  the  local  commissioners  on  the  Baraga 
and  Ontonagon  swamp  land  state  road,  and  that  they  have  person- 
ally examined  the  job  let  to  Joseph  B.  Davis,  as  per  contract  No.  i, 
on  the  said  Baraga  and  Ontonagon  road,  and  that  they  have  found 
the  distance  thirty  miles,  more  or  less  —  a  correct  survey  of  the  same 
to  be  made,  commencing  at  the  Bohemian  mine  in  Ontonagon 
county,  running  thence  in  an  easterly  direction  to  the  village  of 
Baraga,  and  county  of  Baraga,  and  state  of  Michigan  —  of  said  job 
fully  completed  in  a  good  and  workmanlike  manner ;  that  the 
materials  used  and  all  parts  of  the  work  are  in  accordance  with  the 
specifications  of  said  contract ;    and  that  they  have  accepted  the 
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same,   subject  to  the  approval  of   the  state  swamp  land  commis- 
sioner and  board  of  control.  John  ^.  McKernan^ 

Richard  Chynoweth, 

Local  Commissioners. 
Sworn  to  and  subscribed  before  me,  this 
twenty-third  day  of   October,  i882. 

Wm.  H.  Hendrich,  Justice  of  the  Peace. 
Sworn  to  and  subscribed  before  me,  this  ) 
twenty-third  day  of   October,  i882.       ) 

David  F.  Spence,  Justice  of  the  Peace. 

(21)  In  Minnesota. 

Form  No.  848. 
State  of  Minnesota,  ) 
County  of  Ramsey.    >  ss. 
(  City  of  St.  Paul. )  ) 

John  Doe,   plaintiff,      ^ 

against  >  In  the  Municipal  Court. 

Richard  Roe,  defendant.  ) 
State  of  Minnesota,  ^ 
County  of  Ramsey.  >  ss. 
(  City  of  St.  Paul. )  ) 

John  Doe,  being  first  duly  sworn,  says  {^here  set  out  in  words  and 
figures  the  matters  sworn  to).  John  Doe. 

Subscribed  and  sworn  to  before  me,  I 

th\&  first  day  of  August,  i896.       \ 

(l.  s.)  Myron  Clark,  Clerk  of  the  Municipal  Court. 

Form  No.  849. 

(Precedent  in  State  v.  Macdonald,  24  Minn.  49.) 

^        ^        r  r,  '  f   Second  yudicialT>\s,tr\ct,  October  Term,  1876. 

County  01  Ramsey.  S 

In  the  matter  of  the  application  oi  f.  L.  Mac  Donald  to  become 
a  citizen  of  the  United  States,  fames  O'' Brien  and  John  C.  Dev- 
ereux,  being  severally  sworn,  do  depose  and  say  each  for  himself  that 
(here  were  set  out  the  matters  sworn  to).  fames  O^ Brien. 

Subscribed  and  sworn  to  in  open  ^  fohn  C.  Devereux. 

court,   this  fourteenth    day    of 

October,  j876. 

Albert  Armstrong,  Clerk. 

(22)  In  Mississippi. 

Form  No.  850. 

(Precedent  in  Fox  xk  Lawson,  44  Ala.  320.) 
The  state  of  Mississippi, 
Winston  county. 

Personally  appeared  before  me,  J.  R.  Bozeman,  clerk  of  the 
Probate  Court  of  said  county,  N.  y.  Fox,  who,  being  duly  sworn, 

582  Volume  I. 


851.  AFFIDA  VI TS.  853. 

deposed  and  said  {here  were  set  out  in  -words  and  figures  the  matters 
sworn  to).  N.  y.  Fox. 

Sworn  and  subscribed  to  before  me, 
the  third  day  of  May,  1866. 

y.  R.  Bozeman, 

Judge  of  Probate. 

(23)  In  Missouri. 

Form  No.  851. 

State  of  Missouri,  }  Before  Abraham  Kent,  justice  of  the 

County  oi  Barton.  {      '  peace  in  and  for  Lamar  township, 

county  and  state  aforesaid. 
yohn  Doe,  plaintiff,  ) 

against  > 

Richard  Roe,  defendant.  ) 

yohn  Doe,  the  plaintiff,  being  duly  sworn  upon  oath   says  inhere 
set  out  in  words  and  figures  the  fnatters  sworn  to).        yohn  Doe. 
Subscribed  and  sworn  to  before  me  by  yohn  Doe,  \ 

this  first  day  of  September,  i896.  \ 

Abraham  Kent,  Justice  of  the  Peace. 

(24)  In  Montana. 

Form  No.  852. 
State  of  Montana,      / 
County  of  Cascade.  \ 
yohn  Doe,  plaintiff,  ) 

against  >  Affidavit  for . 

Richard  Roe,  defendant.  ) 
State  of  Montana,     ) 
County  of  Cascade.  ^ 

yohn  Doe,  plaintiff  in  the  above  entitled  cause,  being  duly  sworn 
deposes  and  says  {here  set  out  in  words  and  figures  the  matters 
sworn  to),  and  further  affiant  saith  not.  yohn  Doe. 

Subscribed  and  sworn  to  before  me,  ^ 
thi^  first  day  of  yuly,  i896.  \ 

Calvin  Clark,  Clerk  of  the  District  Court 
for  Cascade  County. 

(25)  In  Nebraska. 

Form  No.  853. 
State  of  Nebraska, 
County  of  Colfax, 
yohn  Doe,  plaintiff,  ) 

against  >  Affidavit  for . 

Richard  Roe,  defendant.  ) 
State  of  Nebraska,  \ 
County  of  Colfax.  \ 

yohn  Doe,  plaintiff  in  the  above  entitled  cause  being  duly  sworn 
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upon  oath    says   {here  set  out   in  words  and  Jigures  the  matters 
STvorn  to).  yohn  Doe. 

Subscribed  to  and  sworn  before  me  by  yohn  Doe,  ) 
thxsfrst  day  of  July,  i896.  \ 

(seal)       Norton  Porter,  Notary  Public  within  and  for 
the  County  of  Colfax,  State  of  Nebraska. 

(26)  In  Nevada. 

Form  No.  854. 
State  of  Nevada, 
County  of  Washoe. 
John  Doe,  plaintiff,  ) 

against  >  Affidavit  for . 

Richard  Roe,  defendant.  ) 
State  of  Nevada,       \ 
County  of  Washoe.  \ 

John  Doe,  the  above  named  plaintiff,  personally  appeared  before 
me,  a  justice  of  the  peace  within  and  for  said  county,  and  made 
oath  and  said  {here  set  out  in  words  and  Jigures  the  matters 
sworn  to).  John  Doe. 

Subscribed  and  sworn  to  before  me,  ) 

\\\\&  first  day  of  February ,  iS96.  \ 

Abraham  Kent,  Justice  of  the  Peace. 

(27)  In  New  Hampshire. 
Form  No.  855. 

{^Appended  to  the  statement  of  facts  sworn  to  and  signed  is  the 
following:  ) 

State  of  New  Hampshire,  ) 
County  of  Hillsborough.      \ 

The  said  John  Doe  made  oath,  \.\\\?,  first  day  of  October.  i896,  that 
the  above  (here  designate  the  instrument  or  paper  whatever  it  may 
be)  by  him  signed  is  true. 
Before  me,  Abraham  Kent,  Justice  of  the  Peace. 

OR 

Form  No.  856. 
Hillsborough,  ss.  July  10,  1886. 

Personally  appeared  Samuel  Short,  above  named,  and  made  oath 
that  the  above  certificate,  by  him  signed,  is  true.     Before  me, 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  857. 
(Precedent  in  State  v.  Wood,  53  N.  H.  490.) 

I,  Ai  Colburn,  of  Nashua,  New  Hampshire,  depose  and  say. that 
(here  were  set  out  in  words  and  figures  the  matters  sworn  to). 

Ai  Colburn. 
Hillsborough,  ss.  October  2,  i871. 

Subscribed  and  sworn  to  before  me,  C.  W.  Stanley, 

Justice  of  the  Peace. 
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(28)  In  New  Jersey. 

Form  No.  858. 
yohn  Doe      ) 
against         >  In  debt. 
Richard  Roe.  ) 
State  of  New  Jersey,  / 
County  of  Bergen.       \ 

Samuel  Short,  being  duly  sworn  according  to  law,  on  his  oath  says 
{here  set  out  in  tvords  and  figures  the  matters  sworn  to). 
Sworn  and  subscribed,  this  Jirst  day  of  )  Samuel  Short, 

yuly,  iS96,  before  me,  at  Hackensack.  \ 

Norton  Porter,  Notary  Public 
(l.  s.)  within  and  for  the  County  and  State  aforesaid. 

(29)  In  New  York. 

Form  No.  859. 

Supreme  Court. 

jfohn  Doe,  plaintiff,       )  At  a  special  term  of  the  Supreme  Court, 
against  [>      held  at  Riverhead^  in  the  county  of 

Richard  Roe,  defendant.  \       Suffolk,  on  Xhejifth  day  of  yuly,  A.D. 
1 896.     Present:  Hon.  John  Marshall^  Justice. 

State  of  New  York,  ) 
County  of  Suffolk,  \ 

Samuel  Short,  of  the  town  of  Babylon,  in  the  county  and  state 
aforesaid,  being  duly  sworn,  says  inhere  set  out  in  words  and  figures 
the  matters  sworn  to).  Samuel  Short. 

Sworn  to  before  me,  this  ) 
fifth  day  of  July,  i896.  { 
(l.  s.)  Calvin  Clark, 

County  Clerk  of  Siiffolk  County. 

(30)  In  North  Carolina. 

Form  No.  860. 
(Precedent  in  Barringer  i'.  Andrews,  5  Jones  Eq.  (N.  Car.)  348.) 
North  Carolina, 


Montgomery  county. 

Personally  appeared  before  me,  R.  J.  Gaines,  clerk  and  master 
in  equity  in  and  for  the  said  county,  E.  L.  Barringer,  who,  being 
duly  sworn,  declares  that  inhere  were  set  out  in  words  and  figures  the 
matters  sworn  to).  E.G.  L.  Barringer. 

Sworn  to  and  subscribed  before 

E.  y.  Gaines,  C.  M.  E. 
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(31)  Ix  North  Dakota. 
Form  No.  86 1. 


ss. 


State  of  North  Dakota,  { 
County  of  Burleigh.  S 
yohn  Doe,  plaintiff,  ) 

against  V  Affidavit  for . 

Richard  Roe,  defendant.  ) 
State  of  North  Dakota,  ( 
County  of  Burleigh.        \ 

yohn  Doe,  being  first  duly  sworn,  saj^s  {here  set  out  in  -words 
and  jigurcs  the  matters  s-jcorn  to).  yohn  Doe. 

Subscribed  and  sworn  to  before  me,  \ 

this  first  day  of  August.  iS96.       i 

Abraham  Kent.  Justice  of  the  Peace. 

(32)  Ix  Ohio. 

Form  No.  862. 
State  of  Ohio,        } 
County  of  Allen.  \^' 
yohn  Doe,  plaintiff.  ) 

against  >  Affidavit  for . 

Richard  Roe.  defendant.  \ 
State  of  Ohio,        / 
County  of  Allen.  \^^' 

Before  me.  Norton  Porter,  a  notary-  public  in  and  for  said  countv, 
personally  appeared  yohn  Doe.  ^vho,  being  dulv  sworn,  savs  {here 
set  out  in  "jcords  and  figures  the  matters  sworn  to).        yohn  Doe. 
Sworn  to  and  subscribed  before  me,  ) 

thi^'Jirst  day  of  February,  i890.  V 

(seal)  Norton  Porter,  Notary  Public  as  aforesaid. 

(33)  Ix  Oregon. 

Form  No.  863. 
State  of  Oregon,  \ 

County  of  Multnomah.  K 
yohn  Doe,  plaintiff,  ) 

against  v  Affidavit  for . 

Richard  Roe,  defendant.  \ 
State  of  Oregon,  ( 

County  of  Multnomah.  \ 

I,  yohn  Doc.^  the  plaintiff  in  the  above  entitled  cause,  being  duly 
sworn  on  oath  s;iy  {here  set  out  in -xords  and  Jigures  the  matters 
s-xorn  to).  yohn  Doe. 

Subscribed  and  sworn  to  before  me,  ) 
th\s frst  day  of  yuly,  iS96.  \ 

Norton  Porter.  Notary  Public  within  and 
(l.  s.)  for  the  Count}'  of  Multnomah,  State  of 

Oregon. 
1.  See  Hill's  Ann.  Code,  p.  600,  §  806. 
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(34)  In  Pennsylvania. 

Form  No.  864. 
State  of  Pennsylvania, 
County  of  Blair. 

John  Doe      )  In  the  Court  of  Common  Pleas  for  Chester  Connty , 
against        >      February  Term,  A.D,  id>96. 
Richard  Roe.  )  No.  103. 

State  of  Pennsylvania, 
County  of  Blair. 

Before  me,  the  subscriber,  one  of  the  justices  of  the  peace  in  and 
for  the  said  county,  personally  appeared  yohn  Doe,  who,  having 
been  duly  sworn  according  to  law,  deposes  and  says  that  [here  set 
out  in  'words  and  figures  the  matters  sworn  to).  John  Doe. 

Sworn  and  subscribed  before  me,  this 
first  day  of  February ,  A.D.  i896. 

John  Parks.,  Justice  of  the  Peace. 

(35)  In  Rhode  Island. 

Form  No.  865. 

State  of  Rhode  Island  and  Providence  Plantations. 
Providence  county. 
yohn  Doe,  plaintiff, 

against 
Richard  Roe,  defendant. 
Providence  county,  Sc. 

I,  yohn  Doe,  the  plaintiff  in  the  above  entitled  cause,  make  affi- 
davit and  say  {here  set  out  in  words  and  figures  the  matters 
sworn  to).  yohn  Doe. 

Subscribed  and  sworn  to  in  Providence, 
the  first  day  of  September ,  i896. 

(seal)  Norton  Porter,  Notary  Public  within  and  for 

the  County  of  Providence. 

(36)  In  South  Carolina. 

Form  No.  8  66. 

(Precedent  in  Westfield  v.  Westfield,  13  S.  Car.  483.) 

[  (  Title  of  court  and  cause  and  venue.)  ]l 

Personally  comes  before  me  Edward  F.  Stokes,  and  makes  oath 
that  the  above  {here  were  set  out  in  words  and  figures  the  matters 
sworn  to).  Edward  F.  Stokes,  Attorney. 

Sworn  to  before  me,  this  twenty- 
fifth  day  of  yune,  i879. 

y.  y.  Douthit,  Master.    ■ 

1.  The  words  to  be  supplied  in  [     ]     Forms  Nos.  737  to  747,  and  Forms  Nos. 
are  not  found  in  the  precedent,  but     748  to  752. 
may  be  easily  filled  in  by  referring  to 
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Form  No.  867. 
(Precedent  in  Gaffney  v.  Williamson,  21  Ala.  113.) 
South  Carolina, 


Spartunhurg  District. 

Personally  appeared  before  me  Michael  Gaffney^  and  makes  oath 
that  {here  were  set  out  in  'words  and  figures  the  matters  sivorn  to) . 

Michael  Gaffney. 
Sworn  to  before  me,  Sept.  27,  1842. 

H.  G.  Gaffney,  Mag. 

(37)  In  South  Dakota. 

Form  No.  8  68. 

State  of  South  Dakota, 

County  of  Hughes. 

jfohn  Doe,  plaintiff,  ^ 

against  >  Affidavit  for 

Richard  Roe,  defendant.  ) 
State  of  South  Dakota, 
County  of  Hughes. 

John  Doe,  being  duly  sworn,  upon  his  oath  says  {here  set  out  in 
words  and  figures  the  matters  sworn  to).  John  Doe. 

Subscribed  and  sworn  to  before  me,  ) 
this  first  day  of  August,  i896.       ) 

(seal)  Norton  Porter,  Notary  Public  within  and 

for  the  County  of  Hughes. 

(38)  In  Tennessee. 

Form  No.  8  6g. 
State  of  Tennessee, 
Davidson  county. 
John  Doe      ) 
against         > 
Richard  Roe.  ) 

Personally  appeared  before  me,  Abraham  Kent,  an  acting  justice 
of  the  peace  within  and  for  the  county  aforesaid,  John  Doe,  who 
made  oath  in  due  form  of  law  that  {here  set  out  in  words  and 
figures  the  matters  sworn  to).  jfohn  Doe. 

Sworn  CO  and  subscribed  before  me,  ) 
this  first  day  of  September,  iS96.  \ 
Abraham  Kent,  J.  P. 

(39)  In  Texas. 

Form  No.  870. 
The  state  of  Texas, 
County  of  Freestone. 

Before  me,  David  Converse,  clerk  of  the  District  Court  in  and 
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for  said  county,  state  of  Texas,  this  day  personally  came  and  ap- 
peared Samuel  Shorty  to  me  well  known,  and  who,  after  being  by 
me  duly  sworn,  did  depose  and  say  inhere  set  out  in  words  and 
Jigures  the  matters  sworn  to).  Samuel  Short. 

Sworn  to  and   subscribed  before  me. 

Witness  my  hand  and  seal  of  office, 

in  Fairjield.,   this  the  Jirst  day  of 

yuly^  1 896.  David  Converse^ 

District  Clerk,  Freestone  County,  Texas. 

(l.  s.)        By  Daniel  Clark.,  Deputy. 

Form  No.  871. 

(Precedent  in  Buie  v.  Cunningham  (Texas  Civ.  App.  1895),  29S.  W.  Rep.803.) 

State  of  Texas,       ) 
County  of  Jones.  \ 

I,  y.  F.  Cunningham^  Sr.,  do  solemnly  swear  that  (here  were  set 
out  in  words  and  jigures  the  matters  sworn  to). 

y.  F.  Cunningham,  Sr. 
Sworn  and  subscribed  to  before  me,  on  ) 
this  eighth  day  of  July,  A.D.  \^93.    \ 
C.  P.    Woodruff, 
Judge  Thirty-ninth  Judicial  District  of  Texas. 

(40)  In  Utah. 
Form  No.  872. 

^clnntyoi^taitLake,  \  ss.  I"  the  y«5//c^V  Court,  before  Abraham 
City  of  Salt  Lake.       S  ^^^^'  J"'^^^^  °^  ^^^  ^^^^^' 

yohn  Doe,  plaintiff,       ) 

against  > 

Richard  Roe,  defendant.  ) 

On  \k\\%  first  day  of  yuly,  i896,  before  me,  a  justice  of  the  peace 
within  and  for  the  city  and  county  and  state  aforesaid,  personally 
appeared  at  Salt  Lake  City,  Samuel  Short,  who,  on  being  duly 
sworn  by  me,  deposes  and  says  that  inhere  set  out  in  words  and 
figures  the  matters  sworn  to).  Samuel  Short. 

Subscribed  and  sworn  to  before  me,  the  ) 

day  and  year  first  above  written.  \ 

Abraham  Kent,  Justice  of  the  Peace. 

(41)  In  Vermont. 
Form  No.  873. 

{^Appended  to  a  statement  of  facts  sworn  to  and  subscribed  by  the 
affiant  is  the  following:) 
Belknap  county,  ss. 

At  Montpelier,  in  said  county,  \h\%  first  day  of  September,   \896, 
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personally  appeared  the  said  yohn  Doe  and  made  oath  to  the  truth 
of  the  foregoing  affidavit  by  him  subscribed. 

Before  me,  Abraham  Kent,  Justice  of  the  Peace. 

(42)  In  Virginia. 

Form  No.  874. 
(Precedent  in  Callaghan  v.  Kippers,  7  Leigh  (Va.)  609.) 

Greenbrier  county,  to  wit. 

This  day  John  Callaghan  made  oath  before  me,  a  justice  of  the 
peace  in  and  for  said  county,  that  inhere  were  set  out  in  ivords  and 
figures  the  matters  sworn  to). 
Given  under  my  hand,  this  thirteenth  day  ) 

of  May,  1835.  James  Frazer.  \ 

(43)  In  Washington. 

Form  No.  875. 

State  of  Washington,  } 
King  county.  S 

John  Doe,   plaintiff,       ) 

against  >  Affidavit  for . 

Richard  Roe,  defendant.  ) 
State  of  Washington, 
King  county. 

John  Doe,  the  plaintiff  in  the  above  entitled  cause,  being  duly 
sworn,  upon  his  oath  deposes  and  says  inhere  set  out  in  words  and 
figures  the  matters  sworn  to) .  John  Doe. 

Subscribed  and  sworn  to  before  me,  i 

Xh\%  first  day  of  July,  i896.  i 

(seal)  Calvin   Clark,  ) 

Clerk  of  the  District  Court. 

(44)  In  West  Virginia. 

Form  No.  876. 

(Precedent  in  Yeager  v.  Musgrave,  28  W.  Va.  95.) 

State  of  West  Virginia,  ) 
Mason  county.  \ 

Personally  appeared  before  me,  J.  A.  Gibbons,  a  notary  public 
in  and  for  the  county  aforesaid,  Mary  Musgrave,  who,  being  duly 
sworn  according  to  law,  says  inhere  were  set  out  in  words  and  figures 
the  matters  sworn  to).  her 

Signed  in  the  presence  of  )  Mary  x  Musgrave. 

J.  P.  Roseberry.  \  mark 

Subscribed  in  my  presence  and  sworn  ) 
to  before  me,  on  March  31st,  i882.  \ 

J.  A.  Gibbons,  Notary  Public,  M.C.,  W.  Va. 
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(45)  In  Wisconsin. 

Form  No.  877. 

State  of  Wisconsin,        / 

.  ^  ss 

County  of  Milwaukee.  \ 

John  Doe      ) 

against        >  In  the Court. 

Richard  Roe.  ) 
State  of  Wisconsin, 
County  of  JMilwaukee. 

yohn  Doe,  being  duly  sworn,  says  that  [here  set  out  in  words  and 
•  figures  the  matters  sworn  to).  yohn  Doe. 

State  of  Wisconsin,        ) 

\    eg 

County  of  Milwaukee.  \ 

The  above  named  John  Doe  before  me  personally  appeared  and 
made  oath  that  the  foregoing  affidavit  by  him  subscribed  is  true. 
On  Xkix^  first  day  of  February^  A.D.  i856'. 

John  Parks.,  Justice  of  the  Peace 
in  and  for  Milwaukee  County,  Wisconsin. 

(46)  In  Wyoming. 

Form  No.  878. 
State  of  Wyoming,  ) 
County  of  Laratnie.  \ 
Johti  Doe      ) 
against        > 
Richard  Roe.  ) 
State   of  Wyoming,  \ 
County  of  Laramie.  ^ 

On  the^r^^  day  of  July.  i896,  before  me,  the  subscriber,  a  jus- 
tice of  the  peace  within  and  for  the  county  of  Laramie,  personally 
appeared  John  Doe,  and  inade  oath  that  inhere  set  out  in  words  and 
figures  the  matters  sworn  to).  John  Doe. 

Sworn  to  and  subscribed  before  me. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  In  the  Tepritopies. 

Form  No.  879. 

Territory  of  New  Mexico,  )   a^cj      •,. 
County  of  Sail  Miguel.     \ 

Before  me,  the  undersigned,  clerk  of  the  District  Court  in  and  for 
the  county  of  San  Miguel  and  territory  above  mentioned,  on  this 
first  day  of  July,  i896,  personally  appeared  Samuel  Short,  who 
being  duly  sworn  declares  and  says  that  (here  set  out  in  words  and 
figures  the  matters  sworn  to) .  Samuel  Short. 


Sworn  to  and  subscribed  before  me,  ) 


XMx^  first  day  of  July,  iS96. 
(l.  s.)  Daniel  Clark, 

Clerk  of  the  District  Court. 
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Form  No.  880. 
(Precedent  in  Eldred  v.  Warner,  i  Arizona  187.) 


ss. 


Territory  of  Arizona, 
County  of  Pima. 

Rufus  E.  Eldred  (sic),  being  first  duly  sworn,  deposes  and  says 
(here  were  set  out  the  matters  sworn  to).  R.  E.  Eldred. 

{Jurat  as  shown  in  Forms  Nos.  763  to  808.) 

e.  In  the  Federal  Courts.  1 
Form  No.  881. 

United  States  of  America,  )  ^     .,      tt  .    •  .  /-.     _. 

Z7     ^        rv-  4.  •  i.     c    j\^-  .   >  In  the  District  Court. 

Eastern  District  01  Missouri.  \ 

John  Doe      ) 

against         > 

Richard  Roe.  ) 

United  States  of  America,        .  )         /  ,  v 

Eastern  District  of  Missouri.  \     '  ^  '^ 

On  this^rst  day  of  February,  i896,  at  the  city  of  St.  Louis,  in 
the  Eastern  District  of  Missouri,  before  George  Burkhart ,  a 
commissioner  of  the  Circuit  Court  of  the  United  States  of  America 
for  the  district  aforesaid,  comes  Samuel  Short,  of  St.  Louis,  and 
upon  his  oath  says  that  {here  set  out  in  words  and  figures  the  mat- 
ters sworn  to).  Samuel  Short. 
Subscribed  and  sworn  to  before  me  by  the  ) 

above  named  Samuel  Short,  the  day  and  > 

year  first  above  written.  ) 

(l.  s.)  George  Burkhart, 

United  States  Commissioner. 

Form  No.  882. 

The  United  States  of  America,  )         ,  ,  v 

Eastern  District  of  Missouri.     \     '  ^ 

Before  me,  Charles  Carroll,  a  commissioner  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Missouri,  person- 
ally came  Samuel  Short,  who  makes  oath  and  says  (here  state  in 
words  and  figures  the  matters  sworn  to).  Samuel  Short. 

Sworn  to  and  subscribed  before  me, 

this^r^^  day  of  July,   i896. 

Charles  Carroll, 

(seal)         United  States  Commissioner. 

1.  The  proper  venue  of  an  affidavit  Flipp.  (U.  S.)  350,  an  affidavit  in  these 

taken    before   a   United    States  com-  words,  "  State  of  Michigan,  county  of 

missioner     is,     "United      States     of  Calhoun"  or  "county  of  Kalamazoo," 

America,  District  of ,"  naming  was  considered  irregular;  and  in  that 

the  district  and   state  for    which  the  case    it    was    held      that     the    venue 

commissioner  is  appointed.    It  should  should  have  been,   "Eastern  District 

not    be,     "  State  of ,  county  of  of  Michigan,"  or  "  Western  District 

."     I  Encyc.  of  Pl.  and  Pr.  of  Michigan,"  as  the  case  may  have 

313.     Thus  in  Sterrick  v.   Pugsley,  i  been. 
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Form  No.  883. 

The  United  States  of  America,  ^ 
Eastern  District  of  Missouri,      >  ss. 
City  of  St.  Louis.  \ 

Before  me,  Charles  Carroll.,  a  commissioner  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Missouri.,  person- 
ally appeared  Samuel  Short.,  who  being  first  duly  sworn  deposes 
and  says  inhere  set  out  in  -words  and  figures  the  matters  sworn  to). 
Sworn  to  before  me,  and  subscribed  )  Samuel  Short. 

to  in  my  presence,  '(}s\\%  first  day  of  > 

July,  \%9Jf.  ) 

Charles  Carroll.,  Commissioner 

(l.  s.)  of  the  Circuit  Court  of  the  United  States 

for  the  Eastern  District  of  Missouri. 

Form  No.  884. 

United  States  of  America, 
Eastern  District  of  Missouri. 

Be  it  remembered  that  on  this  day,  before  me,  Charles  Carroll.,  a 
commissioner  of  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri.,  came  Samuel  Short,  who  being  by 
me  duly  sworn  deposes  and  says  {^continuing  and  concluding  as  in 
Form  No.  883) 

d.  In  Canada. 


County  of  Carleton, 
to  wit : 

United  Counties  of 
and , 


Form  No.  885. 

I,  Samuel  Short,  of  Ottawa,  in  the  county  of 
Carleton,  yeoman  (or  other  proper  designa- 
tion), make  oath  and  say  : 

First,  That  inhere  state  the  matter  to  be  sworn 
to,  plainly  and  accurately;  if  the  affidavit 
relates  to  more  matters  than  one,  then,  having 


to  wit:) 
disposed  of  one  matter  in  the  first  paragraph,  go  on  to  the  second, 
as  follows  :) 

Second,  That    (^and  so  on,  with  as  many  paragraphs  as  may  be 
necessary,  confining  each  paragraph  to  a  distinct  matter,  and  com- 
mencing each  in  a  new  line) .  Samuel  Short. 
Sworn  before  me  at  Ottawa,  in  the  ) 
county   of    Carleton,    this  first  [- 
day  of  July,  A.D.  i^6S.               ) 
Carl  Carter, 
J.  P.  (or  Commissioner,  etc.)  for  County  of  Carleton. 

Form  No.  8  8  6. 

(Precedent  in  Ross  v.  Wigg,  34  Hun  (N.  Y.)  195.) 

[After  a  statement  of  the  matters  sworn  to,  and  signature  of 
afiiant,  the  following  Jurat  was  appended:  ) 

The  above  affidavit  was  subscribed  and  sworn  to  before  me,  the 
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undersigned,  the  judge  of  the  County  Qo\xr\.  of  the  county  of  York, 
the  same  being  a  court  of  record  of  the  Province  of  Ontario^  hav- 
ing a  seal,  at  the  courthouse  in  Toronto^  Ontario,  this  March  4, 

John  Boyd,  Judge  of  the  C.  C.  C.  T. 
(  To  which  jurat  and  affidavit  was  annexed  the  clerk''  s  certificate, 
in  words,  to  wit:) 
Dominion  of  Canada,  ) 
Province  of  Ontario,    >  ss. 
County  of  York.  ) 

I,  Walter  McKenzie,  who  am  clerk  of  the  County  Court  of  the 
county  of  York,  in  said  Province  of  Ontario,  hereby  certify  that 
said  County  Court  of  the  county  of  York  is  a  court  of  record  of  the 
said  Province  of  Ontario,  in  the  Dominion  of  Canada,  and  that  said 
court  has  a  seal;  that  John  Boyd,  Esq.,  is  the  judge  of  said 
court,  and  that  the  name  of  said  judge,  John  Boyd,  subscribed  to 
the  above  jurat,  is  to  me  known  to  be  the  autograph  signature  of 
said  judge,  "John  Boyd. 

Witness  my  hand  and  the  seal  of  said  court,  at  the  city  of  Toronto^ 
in  said  Province  of  Ontario,  this  March  4,  i8^-^. 
(l.  s.)  Walter  McKenzie, 

Clerk  of  the  County  Court  of  the  County  of  York. 

e.  In  England. 

(1)  Generally. 

Form  No.  887. 

In  the  High  Court  of  Justice.     Probate,  Divorce,   and  Admiralty 
Division.     Probate  (or  Divorce)  (or  Admiralty) » 
John  Doe      ) 
against         > 
Richard  Roe.  ) 

I,  Samuel  Short,  of ,  make  oath  and  say  {here  set  out  in 

words  and  figures  the  matters  sworn  to).  Samuel  Short. 

Sworn  at ,  \\i^  first  day  of  July,  i896,  before  me, 

Conrad  Overton, 

a  Commissioner  to  administer  oaths  to  the 
Supreme  Court  of  Judicature  in  England. 

Form  No.  8  88. 

In  the  High  Court  of  Justice,  ^ueen'' s  Bench  Division. 
Between  John  Doe,  plaintiff,  ) 
and  > 

Richard  Roe,  defendant,      ) 

I,  Samuel  Short  {continuing  and  concluding  as  in  Form 
No.  887). 
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(2)  At  Common  Law. 

Form  No.  8  8g. 

(Chit.  Archb.  F.  202.) 

In  the  Q,.  B.  (or  C.  P.)  (or  Exch.  of  Pleas). 

i     John  Doe,  plaintiff, 
Between  <  and 

(  Richard  Roe,  defendant,  i 

yohn  Doe,  of  Middlesex,  yeoman,  the  above  named  plaintiff, 
maketh  oath  and  saith  that  [here  set  out  in  words  and  figures  the 
matters  sworn  to).  jFohn  Doe. 

Sworn  at  Middlesex,  this  first  day  of  February,  A.D.  i8P^, 
before  me,  Norton  Porter. 

II.  AFFIDAVIT  BY  MORE  THAN  ONE  PERSON. 

1.  Deponents  making:  the  Same  Statements. 

Form  No.  8 go. 

( Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to 
747.)^ 

(  Venue  as  shown  in  Forms  Nos.  748  to  752.) 

And  these  several  deponents,  Samuel  Short  and  j^ohn  Smith, ^ 
being  sworn  severally,*  say  that  inhere  set  out  in  words  and  figures 
the  matters  sworn  to).  Samuel  Short. 

[Severally] 5  sworn   to  and  subscribed,  ^  fohn  Smith. 

this  first   day  of  fuly,    iS96,    before 

me    (the    official    signature   of  ofiicer 

as  shown  in  Forms  Nos.  774  to  808).^ 

1.  This  should  be  the  proper  title  deponents  were  severally  sworn,  Par- 
of  the  cause;  or  if  the  action  has  doe  t;.  Territt,  5  M.  &  G.  29i,44E.  C. 
not  been  commenced,  this  title  L.  159.  And  it  is  better,  also,  that  the 
should  be  omitted.  1  Chit.  Prec.  652,  affidavit  should  say  that  the  affiants 
653.  were  severally  sworn,  and  that  "each 

2.  Where   there   are   several  plain-  for  himself  says,"  etc. 

tiffs  to  a  cause,  it  is  no  objection  to  an  6.  Where  several  persons  make  affi- 

affidavit  made  therein  that  the  Chris-  davit,  the  officer's  certificate  need  not 

tian  name  of  one  of  the  plaintiffs  was  state    that    they   "severally"   swore, 

omitted  from  the  title,     i  Encyc.  of  although  the  statute   prescribes  that 

Pl.  and  Pr.  311.     Where  there  is  but  form.     The  word  may  be  regarded  as 

one    suit     pending   between    several  surplusage,  and  not  affecting  the  sense, 

parties,  it  will  be  sufficient  to  entitle  i  Encyc.  of  Pl.  and  Pr.  317.     But 

the   affidavit,  "John   Doe,    et    al.,  v.  in    Pardoe    v.    Territt,    2    Dowl.    N. 

Richard  Roe,  et  al.,"  naming  only  one  S.    903,    an   affidavit    was    insufficient 

party  on  each  side,     i  Encyc.  of  Pl.  when  made  by  several  deponents,  the 

AND  Pr.  311.  jurat    not   showing  that  each  affiant 

3.  The  names  of  all  the  deponents  was  sworn. 

should  be  mentioned.     Anonymous,  2  6.  Or,    instead,    the    jurat    may   be 

Chit.  Rep.  19,  18  E.  C.  L.  235.  modeled  to  correspond  with  the  form 

4.  It  has  been  held  that  an  affidavit  desired,  as  shown  in  Forms  Nos.  763  to 
made  by  several  should  show  that  the  773. 
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OR 

Form  No.  891. 

i  Title  of  court  and  cause  as  shown  in  Forms  Nos.  7S7  to  7^7. ) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752.) 

Before  me,  Norton  Porter,  a  notary  public  within  and  for  said 
county,  personally  appeared  Samuel  Short  and  fohn  Smith,  of 
lawful  ages,  who,  being  severally  duly  sworn,  each  for  himself 
on  his  oath  deposes  and  says  {Jiere  set  out  in  words  and  figures  the 
matters  sworn  to).  fohn  Doe. 

Richard  Roe. 

(  yurat  as  shown  in  Forms  Nos.  763  to  808. ) 

OR 

Form  No.  892. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  7^7. ) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752. ) 

Before  me,  Norton  Porter,  a  notary  public  within  and  for  said 
county,  personally  appeared  Samuel  Short  and  fohn  Smith,  of 
lawful  ages,  who,  being  severally  duly  sworn,  each  for  himself  on 
his  oath  deposes  and  says  inhere  set  out  in  words  and  figures  the 
matters  sworn  to).  John  Doe. 

Richard  Roe. 

(  Jurat  as  shown  in  Forms  Nos.  763  to  808. ) 

OR 

Form  No.  893. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752. ) 

Before  me,  Norton  Porter,  a  notary  public  within  and  for  said 
county,  personally  appeared  Samuel  Short,  fohn  Smith,  and 
William  Jones,  of  lawful  ages,  who,  being  separately  and  duly 
sworn,  each  for  himself  on  his  oath  deposes  and  says  inhere  set  out 
in  words  and  figures  the  matters  sworn  to).  Samuel  Short. 

John  Smith. 

(  Jurat  as  shown  in  Forms  Nos.  763  to  808. )      William  Jones. 

OR 

Form  No.  894. 

{  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747. ) 
(  Venue  as  shown  in  Forms  Nos.  748  to  752. ) 

Samuel  Short,  of  the  town  of  Babylon,  in  the  county  and  state 
aforesaid,  and  William  Jones,  of  the  town  of  Islip,  in  the  county 
and  state  aforesaid,  severally,  being  duly  sworn,  says  each  for  him- 
self {here  set  out  in  words  and  figures  the  matters  sworn  to). 

Samuel  Short. 
William  Jones. 
{Jurat  as  shown  in  Forms  Nos.  763  to  808.) 
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OR 

Form  No.  895. 

(  Title  of  court  and  cause  as  shown  in  Forms  JVos.  737  to  747. ) 
(  Venue  as  shown  in  Forms  Nos.  7^8  to  752. ) 

We,  Samuel  Short  and  John  Smithy  on  our  respective  oaths  do 
say  that  {Jiere  set  out  in  words  and  figures  the  matters  sworn  to). 

Samuel  Short. 
John  Smith. 
Subscribed  and  sworn  before  me  by  Samuel  Short  ) 
and  John  Smith,  \}!\\%  first  day  of  July.,  i896.       ) 
Calvin  Clark,  Clerk  District  Court. 

Form  No.  896. 
(Precedent  in  People  v.  Laning,  73  Mich.  286.) 
State  of  Michigan, 


County  of  Genesee.  \ 

I,  Bur  dick  Potter,  for  myself,  and  I,  D.  F.  Rice,  for  myself,  do 
solemnly  swear  that  [here  were  set  out  in  words  and  figures  the 
matters  sworn  to).  Burdick  Potter. 

Subscribed  and  sworn  to  )  D.  F.  Rice. 

before  me.  May  9,  1884.  S 

(l.s.)  Geo.  W.  Wilmot,  Notary  Public. 

Form  No.  897. 
(Precedent  in  Ames  v.  Port  Huron  Log  Driving,  etc.,  Co.,  6  Mich.  266.) 

State  of  Michigan,  )  Personally  appeared  before  me,  a  notary 

St.  Clair  county.  \  '  public  of  St.  Clair  county,  Alvah  Sweet- 
ser,  Christ.  Reeve,  Henry  Fish,  and  Lewis  Brockway,  who,  being 
by  me  first  duly  sworn,  severally  make  oath  and  say  that  inhere  were 
set  out  in  words  and  figures  the  matters  sworn  to). 

{{Jurat  as  shown  in  Forms  Nos.  763  to  773  and  781  to  785.)^^ 

Form  No.  898. 

(Precedent  in  Marshall  v.  Reed,  48  N.  H.  38.) 

State  of  JVew  Hampshire. 
Hillsborough,  ss.  April  20,  1866. 

Personally  appeared  the  above  named  Hosea  B.  Spalding  and 
James  P.  S.  Otterson,  and  made  oath  that  the  above  affidavits,  by 
them  subscribed,  are  true.     Before  me,  JVm.  Barrett, 

Justice  of  Peace. 

2.  Deponents  making*  Different  Statements. 

Form  No.  899. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747. ) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752. ) 

Samuel  Short,  of  Albany,  merchant,  and  John  Smith,  of  Buffalo, 

1.  The  words  to  be  supplied  in  [     ]  are  not  found  in  the  precedent. 
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gentleman,  being  duly  sworn,  severally  depose  and  say  :  And  first, 
this  deponent,  Samuel  Short,  for  himself  says  that  {here  set  out  in 
words  and  figures  the  matters  sworn  to).  And  this  deponent,  yohn 
Smith,  for  himself  says  that  {here  set  out  in  words  and  figures  the 
matters  sworn  to).  Samuel  Short. 

{Jurat  as  shcmn  in  Forms  Nos.  763  to  808.)         John  Smith. 

Form  No.  goo. 
(2  Burr.  Pr.  (1840),  2.) 

(  Caption  as  in  Form  No.  859.) 

John  Doe,  of  the  county  of  Sufi^olk,  merchant,  and  plaintiff  in 
the  above  entitled  cause,  and  Samuel  Short,  of  the  city  of  New  York, 
gentleman,  being  duly  sworn,  severally  depose  and  say  :  And  first, 
this  deponent,  John  Doe,  for  himself  says  that  {here  set  out  in 
words  and  figures  the  matters  sworn  to  by  John  Doe) .  And  this 
deponent,  Samuel  Short,  for  himself  says  that  {here  set  out  in 
words  and  figures  the  matters  sworn  to  by  Samuel  Short) . 

John  Doe. 

(  Jurat  as  shown  in  Forms  Nos.  763  to  808. )  Samuel  Short. 

Form  No.  901. 
(Archb.  Chit.  F.  205.) 

(  Caption  as  in  Form  No.  889.) 

John  Doe,  of  Middlesex,  the  above  named  plaintiff,  and  Samuel 
Short,  of  Middlesex,  banker,  severally  make  oath  and  say:  and 

First,  This  deponent,  John  Doe,  for  himself  saith  that  {here  set 
out  in  words  and  figures  the  matters  sworn  to).  And  this  deponent, 
Samuel  Short,  for  himself  saith  that  {here  set  out  in  words  and 
figures  the  matters  sworn  to  by  Samuel  Short).       John  Doe. 

Samuel  Short. 
Sworn  to  by  the  above  named  deponents,  John  Doe 
and  Samuel  Short,  at  my  chamber  in  Rolls  Gar- 
den, Chancery  Lane  {continuing  and  concluding 
as  in  Form  No.  799). 

III.  AFFIDAVIT  BY  PERSON  CONSCIENTIOUSLY  SCRUPULOUS  OF 
TAKING  AN  OATH. 

1.  In  General. 

Persons  conscientiously  scrupulous  of  taking  an  oath  are  allowed 
by  the  indulgence  of  the  law  to  make  statements  under  affirmation 
instead  of  under  oath.  An  affirmation  is  a  solemn  religious  asser- 
tion in  the  nature  of  an  oath.  Affidavits  under  affirmation  are 
similar  to  affidavits  under  oath,  the  difference  in  the  forms  consist- 
ing merely  in  the  substitution  in  the  former  of  the  words  "  affirma- 
tion," "affirm,"  "affirmed,"  and  "affirmant,"  for  the  words 
"  oath,"  "  swear,"  "  sworn,"  "  affiant,"  and  "  deponent,"  respect- 
ively ;  in  the  latter  it  is  also  usual  to  make  a  statement  to  the 
efiFect  that  the  affirmant  was  "conscientiously  scrupulous  of  taking 
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an  oath,"  and  for  that  reason  "solemnly,  sincerely,  and  truly  de- 
clared and  affirmed,"  i  so  that  forms  for  affidavits  under  affirmations 
may  be  readily  drawn  by  making  these  substitutions  in  the  preced- 
ing forms,  Nos.  737  to  901,  thus  : 

Form  No.  903. 

(  Caption  as  in  Form  JVo.  836. ) 

I  hereby  certify  that  on  this  Jirst  day  of  February,  in  the  year 
eighteen  hundred  and  ninety-six,  before  this  subscriber,  a  justice  of 
the  peace  of  the  state  of  Maryland,  in  and  for  the  county  of 
Allegany  aforesaid,  personally  appeared  John  Doe,  who,  being 
conscientiously  scrupulous  of  taking  an  oath,  solemnly,  sincerely, 
and  truly  declared  and  affirmed  2  that  inhere  set  out  in  words  and 
figures  the  matters  affirmed  to).  Abraham  Kent, 

Justice  of  the  Peace. 
Form  No.  903. 

i  Title  of  court  and  cause  as  shown  in  Form  No.  858.) 

(  Venue  as  shown  in  Form  JVo.  858. ) 

John  Doe,  of  Hackensack,  of  the  county  and  state  aforesaid  (or 
as  the  case  may  be),  alleging  himself  to  be  conscientiously  scrupu- 
lous of  taking  an  oath,  and  being  duly  solemnly  affirmed,  upon  his 
solemn  affirmation  says  that  inhere  set  out  in  words  and  figures  the 
matters  afiirmed  to).  John  Doe. 

Affirmed  3  and  subscribed  before  me  {^continuing  and 

concluding  as  shown  in  Forms  Nos.  763  to  808). 

Form  No.  904. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  71^7.) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752.) 

John  Doe,  alleging  himself  to  be  conscientiously  scrupulous  of 
taking  an  oath,  being  solemnly  affirmed  according  to  law,  upon  his 
affirmation  saith  that  inhere  set  out  in  words  and  figures  the  matters 
afiirmed   to).  John  Doe. 

Affirmed  and  subscribed  before  me  {^continuing  and 

concluding^  as  shown  in  F^orms  Nos.  763  to  808. 


1.  I  Encyc.  of  Pl.  and  Pr.  377 
et  seq. 

Although  the  body  of  an  affidavit 
recites  that  the  affiant  does  solemnly 
promise  and  swear  (or  affirm),  and  the 
jurat  reads,  "  Affirmed  before  me,"  it 
is  nevertheless  sufficient. 

In  State  v.  Shreve,  4  N.  J.  L.  337,  an 
oath  was  administered  in  the  following 
form:  "I,  John  Smith,  do  solemnly 
and  sincerely  promise  and  swear  (or 
affirm)  that  I  will,"  etc.,  and  at  the 
bottom  were  these  words:  "Affirmed 
before  me,  one  of  the  justices  of  the 
county,  Samuel  Clark." 

2.  The  words,  "Solemnly,  sincerely, 
and  truly  declared  and  affirmed,"  may 
be  substituted  for  the  words,  "Made 


oath  on  the  Holy  Evangely  of  Al- 
mighty God,"  when  a  deponent  is 
conscientiously  scrupulous  of  tak- 
ing an  oath ;  in  which  case  the  affi- 
davit should  omit  the  ordinary  con- 
clusion, "  So  help  me  God."  Carey's 
Forms   64;    Md.    Rev.  Code,    art.    i, 

3.  A  jurat  showing  that  one  was 
"duly  sworn"  where,  as  a  matter  of 
fact,  he  was  affirmed,  is  not  insufficient. 
Fryatt  v.  Lindo,  3  Edw.  Ch.  (N.  Y.) 
239.  The  affidavit  is  not  insufficient  in 
failing  to  state  in  the  jurat  that  the 
person  affirming  it  had  conscientious 
scruples  against  taking  an  oath.  Loney 
V.  Bailey,  43  Md.  10.  i  Encyc.  of 
Pl.  and  Pr.  317. 
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Form  No.  905. 
(Precedent  in  Reiflf  v.  Eshleman,  52  Md.  584.) 
State  of  Pennsylvania^  I  t        it 
Lancaster  county.  \ 

Personally  appeared  before  me,  a  justice  of  the  peace  in  and  for 
said  county  and  state,  Daniel  Eshleman,  mortgagee,  and  made 
affirmation  in  due  form  of  law  that  (here  were  set  out  in  words  and 
jigures  the  matters  affirmed  to).  Daniel  Eshleman. 

Affirmed  and  subscribed  be- 
fore me,  jfune  8,  i874. 

A.  D.  Reidenbach,  J.  P. 

2.  By  a  Quaker. 

Form  No.  906. 
(Archb.  Chit.  F.  205.) 

(  Caption  as  in  Form  No.  889.) 

John  Doe.,  of  Middlesex.,  banker,  the  above  named  plaintiff, 
being  one  of  the  people  called  Quakers,  doth  solemnly  affirm  that 
{here  set  out  in  words  and  jigures  the  matters  affirmed,  always 
using  the  word  ^'■affirmant ' '  instead  of  '■'■deponenf ' ) .  (  Continuing 
and  concluding  as  in  Form  No.  889.) 

IV.  AFFIDAVIT  BY  AN  ISRAELITE. 

Form  No.  907. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747. ) 

(  Venue  as  shown  in  Forms  Nos.  7Jf8  to  752. ) 

I  hereby  certify  that  on  this  frst  day  of  February,  in  the  year 
eighteen  hundred  and  ninety-six,  before  the  subscriber,  a  justice  of 
the  peace  for  the  state  of  Maryland,  in  and  for  the  county  of  Alle- 
gany aforesaid,  personally  appeared  yl^ro'/^aw /^aac,  and  made  oath 
on  the  five  books  of  Moses,  he  being  an  Israelite, ^  that  {^here  set  out 
in  words  and  figures  the  matters  sworn  to). 

{Jurat  as  shown  in  Forms  Nos.  763  to  808.)^ 

1.  By  an  Israelite. — If  the  affiant  is  an  belief,  so  that  the  common  form  of 
Israelite,  it  is  usual  for  him  to  make  oath  is  not  used.  Fryatt  r.  Lindo,  3 
oath  "on  the  five  books  of  Moses,  he  Edw.  Ch.  (N.  Y.)  239.  Although 
being  an  Israelite."  Rev.  Code  Md.,  some  stress  was  laid  in  the  case  last 
art.  1,^8.  The  rule  is  that  a  Hebrew  cited,  which  was  a  peculiar  one,  on  the 
should  be  sworn  on  the  Old  Testament  force  of  the  word  "  duly  "  in  the  jurat, 
where  he  regards  only  such  a  method  which  is  not  commonly  inserted,  yet 
obligatory;  a  Roman  Catholic  should  in  an  ordinary  case  a  certificate  that 
be  sworn  upon  a  Bible  bearing  the  deponent  was  sworn,  certainly  imports 
sign  of  the  cross,  for  the  same  reason ;  that  the  ceremony  of  the  oath  was  a 
an  Asiatic,  in  accordance  with  the  rite  valid  and  not  a  void  one.  And  when 
prescribed  by  his  religion.  The  object  the  jurat  states  that  deponent  was 
of  the  oath  is  to  bind  the  witness's  con-  "  duly  "  sworn,  it  will  be  presumed,  in 
science  to  the  legal  penalties  of  perjury  the  absence  of  proof  to  the  contrary, 
attached  to  its  violation,  no  matter  that  the  oath  was  administered  in  a 
what  the  ritual  observed.  manner  binding  on  the  conscience  of 

2.  The  usual  jurat  is  sufficient  where  the  deponent,  i  Excvc.  of  Pl.  and 
the  deponent  is  of  peculiar   religious  Pr.  324. 
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V.  AFFIDAVIT  BY  AN  ILLITERATE  PERSON. 

Affidavits  by  illiterate  persons  who  cannot  write  differ  from  the 
ordinary  affidavit  merely  in  the  signature  of  the  affiant,  whose  name 
is  ordinarily  signed  by  some  one  for  him,  ^  to  which  he  affixes  his 
mark,  and  in  the  wording  of  the  jurat ;  so  that  the  affidavit  of  such 
a  person  may  be  readily  framed  by  using  the  preceding  forms  for  the 
title  of  the  court  and  cause,  venue,  body  of  the  affidavit,  the  signa- 
ture of  the  affiant  and  the  jurat  being  as  follows  : 

Form  No.  908. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  7^7. ) 
(  Venue  as  shown  in  Forms  Nos.  7^8  to  752. ) 
\Body  of  affidavit  as  shown  in  Forms  Nos.  753  to  762. ) 

his 
Samuel  x   Short. 
Subscribed  and  sworn  (or  affirmed)  before  me,^  mark 

\}[{\% first  day  of  jfuly,  i896,  the  same  having 
been  by  me  (or  in  my  presence)  read  to  the 
affiant  (or  deponent)  (or  affirmant),  and  he 
appearing  to  me  to  understand  the  same,  and 
having  made  his  mark  in  my  presence.  (  Of- 
ficial signature  of  officer  before  whom  the  affi- 
davit was  sworn.,  as  shown  in  Forms  Nos. 
774  to  808.)^ 

Form  No.  gog. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  7^7. ) 
(  Venue  as  shown  in  Forms  Nos.  7^8  to  752. ) 
{Body  of  the  affidavit  as  shown  in  Forms  Nos.  753  to  762.) 

his 
Samuel  x   Short. 
Subscribed  and  sworn  (or  affirmed)    to   before^  mark 

me,  this  first  day  of  July,  iS96,  the  same  be- 
ing in  my  presence  (or  6y  me)  read  to  the 
above  named  Samuel  Short,  he  being  illiter- 
ate, and  understanding  the  same.  (  Official 
signature  of  the  officer  before  whom  the  affi- 
davit was  sworn,  as  shown  in  Forms  Nos. 
774  to  808.) 

Form  No.  gio. 

(Precedent  in  Ex  p,  Sam,  51  Ala.  34.) 

State  of  Alabama,  \  Before  me,  F.  L.   Graves,  justice  of  the  peace 
Barbour  county.    \      for  said  state  and  county,  personally  appeared 


1.  By  a  Marksman. — The  jurat  should 
be  special  where  the  deponent  is  a 
marksman,  i  Tidd's  Pr.  495 ;  3  Moult. 
Ch.  Pr.  551. 

2.  Where  the  affidavit  is  made  by  one 
signing  by  his  mark,  the  jurat  should 
state  that  it  was  read  over  to  and  ex- 


plained to  him,  and  that  he  understood 
it,  and  that  his  mark  was  made  in  the 
presence  of  the  officer  signing  the 
jurat.  I  Burr.  Pr.  343.  But  compare 
Forms  Nos.  876  to  910,  where  the  jurat 
did  not  comply  with  this  require- 
ment. 
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Alfred  "Jeff er son ^  who,  being  duly  sworn,  deposeth  and  says  {^here 
luere  set  out  in  words  and  figures  the  matters  sworn  to). 
Sworn  to  and  subscribed  before  me,  )  Alfred  x  yeffersofl. 

this  sixteenth  April,  i874-  S 

E.  L.  Graves,  J.  P. 

Form  No.  git. 

(Precedent  in  Copeland  v.  State,  23  Miss.  257.) 
The  state  of  A//55/55 /;!»/?,)  Personally   appeared   before    the   under- 
yones  county.  \      signed    justice  of  the  peace   ^Samuel 

Copeland] ,  ^  "  who  deposeth,  and  say  "  on  oath  that  the  within  ac- 
count is  just  and  true,  still  owing  and  due,  and  that  he  has  received 
no  part  thereof,  or  any  person  for  him.  his 

Samuel  x    Copeland. 
mark 
Sworn  to  and  subscribed  before  me,  this  fifth  ) 
day  of  January,  iS50.     B.   C.  Duckworth.  \ 

Form  No.  912. 

(Arch.  Chit.  F.  204.) 

(  Title  of  court  and  cause  as  shown  in  Form  No.  889.) 

(  Venue  as  shown  in  Form  No.  889.) 

(Fody  of  affidavit  as  shown  in  Form.  No.  889.)  his 

Samuel  x   Short. 

Sworn  at ,  in  the  county  of  ,  the  ^  mark 

first  day  of  A/ay,  18 — ,  before  me,  Carl  Ames, 
a  commissioner,  etc.  2  (or,  if  the  court  be  not 
mentioned  at  the  top  of  the  affidavit,  a  com- 
missioner for  taking  afiidavits  in  the  court  of 

) .     And  I  do  hereby  certify  that  the  )- 

above  affidavit  was  first  read  over  by  me  (or 
in  my  presence)  to  the  above  named  Samuel 
Short,  and  that  he  seemed  perfectly  to  under- 
stand the  same,  and  wrote  his  signature  (or 
made  his  mark)  thereto  in  my  presence. 

VI.  AFFIDAVIT  BY  FOREIGNER  NOT  UNDERSTANDING  THE  ENGLISH 

LANGUAGE. 

An  affidavit  by  a  foreigner  unable  to  understand  the  English 
language  differs  from  ordinary  affidavits  merely  in  the  jurat,  which 
must  state  that  the  deponent,  affiant,  or  affirmant  is  a  foreigner 
unacquainted  with  the  English  language,  and  that  the  affidavit  was 
interpreted  to  him  by  an  interpreter.^ 

1.  The  words  in  [  ]  are  not  in  the  3.  By  a  Foreigner. — Where  the  de- 
precedent,  though  it  seems  they  are  ponent  or  affirmant  is  a  foreigner  not 
necessary  to  make  the  affidavit  intelli-  sufficiently  acquainted  with  the  Eng- 
gible.                                                   '  lish  language,  the  affidavit  must  be  in- 

2.  That  this  is  sufficient  as  the  jurat  terpreted  to  him  by  an  interpreter,  and 
before  a  commissioner,  see  Burdakin  the  jurat  must  state  that  this  was  done. 
V.  Potter,  9  M.  &  W.  13.  i    Burr.    Pr.   343.     Foreign   affidavits 
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Form  No.  913. 

(  Title  of  court  and  cause  as  shown  in  Forms  JVos.  737  to  747. ) 

(  Venue  as  shown  in  Forms  JVos.  7 48  to  752. ) 

{Body  of  affidavit  as  shown  in  Forms  JVos.  753  to  762. 

Pierre  Chouteau. 
Subscribed  to  and  sworn  (or  affirmed)  before  me, 
this  frst  day  of  July,  i896, 1  having  first  sworn 
Carroll  Ingersoll,  an  interpreter,  to  interpret 
truly  the  same  to  the  affiant  (or  deponent)  (or 
affirmant) ,  who  is  a  foreigner  not  understanding 
the  English  language,  and  he  having  so  inter- 
preted the  same  to  affiant  (or  deponent)  (or 
affirmant) .  (  Official  signature  of  officer  before 
whom  the  affidavit  was  sworn,  as  shown  in 
Forms  Nos.  77 Jf  to  808.) 

Form  No.  914. 

(Arch.  Chit.  F.  204.) 

(  Title  of  court  and  cause  as  shown  in  Form  No.  889;  venue  as 
shown  in  Form  No.  889;  and  the  body  of  the  affidavit  as  shown  in 
Form  No.  889.)  Pierre  Chouteau. 

You  swear  that  you  have  {if  already  interpreted)'^ 
truly  interpreted  this  affidavit  to  the  deponent,  I 
and  that  you  will  truly  interpret  the  oath  to  be  j 
taken  by  him.     So  help  you  God.  J 

Sworn  at  the  Master^ s  office.  Temple,  London     (or' 
as  the  case  maybe),  tkvo.  first  day  oi  May,  18^,  by 
the  deponent,  Pierre  Chouteau,  the  contents  of  the 
above  affidavit  having  been  first  read  over  and  ex-  )► 
plained  to  him,  in  the  French  language,  by  Carroll 

Ingersoll,  of ,  who  was  first  sworn  duly  to 

interpret  the  same.     Before  me,     J^arion  JVIay, 

One  of  the  Masters  of  the  Common  Pleas. 


may  generally  be  made  before  any  offi- 
cer of  another  state  or  county  author- 
ized by  law  to  administer  an  oath, 
and  are  generally  required  to  be  au- 
thenticated, when  subscribed  by  such 
officer,  by  the  annexed  certificate 
of  the  clerk  or  other  officer  of  the 
court  of  record  of  such  state  or 
county,  under  an  official  seal  veri- 
fying the  genuineness  of  the  signa- 
ture of  the  first  mentioned  officer,  and 
certifying  to  his  authority  to  adminis- 
ter an  oath.  However,  nearly  every 
state  prescribes  by  statute  a  method 
of  authenticating  foreign  affidavits 
which  must  be  substantially  complied 


with.     I    Encyc.    of   Pl.    and    Pr. 
332- 

Where  the  jurat  to  an  affidavit  made 
by  a  foreigner  certified  that  the  "  affi- 
davit was  interpreted  by  F.  C,  pro- 
fessor of  languages  (he  having  first 
sworn  that  he  understood  the  English 
and  French  languages),  to  the  de- 
ponent, who  was  afterward  sworn  to 
the  truth  thereof,"  it  was  held  suffi- 
cient, though  it  did  not  appear  thereby 
that  the  deponent  understood  the 
language  in  which  the  affidavit  was  in- 
terpreted, or  that  the  interpreter  was 
sworn  truly  to  interpet.  i  Encyc.  of 
Pl.  and  Pr.  324. 
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VII.  AFFIDAVIT  BY  A  LUNATIC. 

The  affidavit  of  a  lunatic  differs  from  the  ordinary  affidavit 
merely  in  the  jurat,  which  must  state  that  the  deponent  appeared 
to  be  of  sound  mind  and  capable  of  understanding,  and  actually  did 
understand,  the  contents  and  nature  of  the  affidavit  at  the  time  it 
was  sworn  to  by  him  before  the  officer. 

Form  No.  915. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  7^7. ) 
(  Venue  as  shown  in  Forms  Nos.  7Jf8  to  752. ) 
(Fody  of  affidavit  as  shown  in  Forms  Nos.  753  to  762.) 
Subscribed  and  sworn  (or  affirmed)  before  me, 
this  frst  day  of   fuly,  i896,  I  having  first 
examined  the  deponent,  a  lunatic,  as  to  the 
state  of  his  mind,  and  he  appearing  to  me  to 
be   now  of  sound  mind,  capable  of  under- 
standing, and    actually    understanding,  the 
nature  and   contents   hereof.      (  Official  sig- 
nature of  officer  before  whom  the  affidavit 
was  sworn,   as  shown   in  Forms  Nos.   774 
to  808. ) 

VIII.  AFFIDAVIT  BY  A  BLIND  PERSON. 

The  affidavit  of  a  blind  person  differs  from  the  ordinary  affidavit 
merely  in  the  jurat,  which  must  state  that  the  affiant,  deponent,  or 
affirmant  is  blind,  that  the  affidavit  was  read  to  him,  and  that  he 
appeared  to  understand  the  same. 

Form  No.  916. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 
(  Venue  as  shown  in  Forms  Nos.  748  to  752.) 
(Fody  of  affidavit  as  shown  in  Forms  Nos.  753  to  762 

(    his 
Samuel 


X 

mark 


1 
Short, 


Subscribed  and  sworn  (or  affirmed)  before  me, 
this ^r^^  day  of  July,  i896,  the  same  having 
been  in  my  presence  (or  dy  me)  read  to  the 
deponent  (or  affiant)  (or  affirmant).,  he 
being  blind,  and  he  appearing  to  me  to  un- 
derstand the  same.  (  Official  signature  of 
officer  before  whom  the  affidavit  was  sworn, 
as  shown  in  Forms  Nos.  774  to  808.) 

Form  No.  917. 

(  Title   of  court   and  cause  of  action  as  shown  in  Forms  Nos. 
737  to  747.) 

1.  The  matter  in  \    \  is  used  only  when  the  blind  affiant  signs  as  a  marksman. 
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(  Venue  as  shown  in  Forms  JVos.  7^8  to  752. ) 

\Body  of  the  affidavit  as  shown  in  Forms  Nos.  753  to  762.) 

i    his    )  1 
Samuel  s      x      >  Short. 

(  mark  \ 
Subscribed  and  sworn  (or  affirmed)  to  before  ^ 
me,  this^r5/  day  of  yuly,  i896,  the  same 
being  by  me  (or  in  my  presence)  read  to  the 
above  named  Samuel  Short,  he  being  blind, 
and  understanding  the  same.  (  Official  sig- 
nature of  officer  before  whom  the  affidavit  was 
sworn ^  as  shown  in  Forms  Nos.  774  to  808. ) 

IX.  AFFIDAVIT  BY  AN  AGENT. 
1.  In  Genepal.2 

Form  No.  918. 

(  T'itle  of  court  and  cause  as  shown  in  Forms  IVos.  737  to  7^7.) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752.) 

Samuel  Short,  of  the  town  of  Babylon,  in  the  county  and  state 
aforesaid,  being  duly  sworn,  says  that  he  is  the  agent  of  the  plaintiff 
(or  the  defendant)  in  the  above  entitled  cause,  and  further  states 
Inhere  set  out  in  words  and  figures  the  matters  sworn  to). 

{Jfurat  as  shown  in  Forms  Nos.  763  to  808.)        Samuel  Short. 

Form  No.  919. 

(  T'itle  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752.) 

Before  me,  John  Parks,  a  justice  of  the  peace  within  and  for 
said  county,  personally  appeared  Samuel  Short,  of  lawful  age,  who, 
being  duly  sworn  (or  affirmed),  on  his  oath  (or  affirmation) 
deposes  and  says  that  he  is  the  agent  of  fohn  Doe,  and  further 
deposeth  and  saith  inhere  set  out  in  words  and  figures  the  matters 
sworn  to).  Samuel  Short, 

Agent  of  fohn  Doe. 
Subscribed  and  sworn  (or  affirmed)  to  before 

me,  \.\\\%  first  day  of  February,  iS96. 

John  Parks,  Justice  of  the  Peace. 

Form  No.  920. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752.) 

Jeremiah  Mason,   being  first  duly   sworn,    says  that   he  is  the 

1.  The  matter  in  <{  J>  is  used  only  2.  Agents  may  ordinarily  make  affi- 
when  the  blind  affiant  signs  as  a  marks-  davits  for  their  principals,  i  Encyc. 
man.  of  Pl.  and  Pr.  327. 
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authorized  agent  of  yohn  Doe,  the  plaintiflF   in   this  action ;  that 
inhere  set  out  in  words  and  figures  the  matters  sworn  to). 

yohn  Doe, 
By  Jeremiah  Mason,  his  Agent. l 
{Jurat  as  shown  in  Forms  Nos.  763  to  808.) 

Form  No.  g  2 1 . 

(  Title  of  court  and  cause  as  in  Form.  No.  IJfl.) 
(  Venue  as  in  Form  No.  748.) 

Personally  appeared  before  me,  Reginald  Chaucer,  Register  in 
Chancery  in  and  for  the  Sixteenth  District  of  the  Northwestern 
Chancery  Division  of  Alabama,  Abner  Campbell,  agent  of  the 
plaintiff,  who,  being  first  duly  sworn,  deposes  and  says  that  he  is 
informed  and  verily  believes  that  {here  set  out  in  words  and  figures 
the  matters  sworn  to).  Abner  Campbell, 

Agent  of  John  Doe,  the  complainant. 
Sworn  to  and  subscribed  before  me, 
th.\2,  first  day  of  July,  i896. 

Reginald  Chaucer, 

Register  in  Chancery. 

Form  No.  922. 

(Precedent  in  Frost  v.  Cook,  7  How.  (Miss.)  357.) 

(  Title  and  venue  as  in  Forms  Nos.  737  and  850. ) 
Personally  appeared  before  Hendly  S.  Bennett,  judge  of  the 
Sixth  Judicial  District  of  the  state  of  Mississippi,  this  fourteenth 
day  of  July,  A.D.  184O,  Adam  T.  Smith,  who,  being  duly  sworn, 
deposes  and  saith  that  he  is  the  agent  of  Samuel  Frost;  that  {here 
were  set  out  in  words  and  figures  the  matters  sworn  to). 

Hendly  S.  Bennett,  Adam  Y.  Smith. 

Judge  Sixth  Judicial  District. 

Form  No.  923. 

XPrecedent  in  Page  v.  Ford,  2  Smed.  &  M.  (Miss.)  266.) 

(  Title  and  venue  as  in  Forms  Nos.  737  and  860. ) 
Before  me,  Silas  M.  Mott,  acting  justice  of  the  peace  in  and  for 
said  county,  personally  appeared  Minor  Woolley,  agent  of  Samuel 
Page,  and  made  oath  that  {here  were  set  out  in  words  and  figures 
the  matters  sworn  to).  Minor   Woolley. 

Sworn  to  and  subscribed  before  me,  ) 
this  twenty-ninth  day  of  May,  iS^i.  ) 

Silas  M.  Mott,  J.  P.,  Clark  County. 

1.  An  affidavit  which  recites  that  the  making  it.     An  affidavit  signed  "J.  M- 

litigant    appeared   and    swore   is    not  S.,  per  D.  M.  S.,"  sufficiently  showed 

vitiated  because  signed  "A.  B.,  by  C.  that    it    was    made    for  the  plaintiff, 

D.,    Attorney."     No  signature   at  all  although  it  should  have  been   signed 

was  necessary  so  long  as  the  affidavit  "D.   M.  S.,  Agent    for  J.  M.  S."     x 

was    the  personal   oath   of  the  party  Encyc.  of  Pl.  and  Pr.  316, 
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Form  No.  924. 

(Precedent  in  In  re  Holdforth,  i  Cal.  439.) 
Tuckler  Cumlorey      ) 
against  > 

Charles  G.  Holdforth.  ) 
City  and  county  of  ) 
San  Francisco.  \ 

Robert  S.   Watson,  being  sworn,  says  that  he  is  the  agent  and 
attorney  in  fact  of  the  above  named  plaintiff  ;  that  [here  were  set  out 
in  "Words  and  figures  the  matters  sworn  to). 
{^Signature  and  jurat  as  in  Form  No.  8I4.) 

Form  No.  925. 

(Precedent  in  Dodge  v.  Ridenour,  62  Cal.  272.) 

(  Ttt/e  of  court  and  cause  of  action  as  in  Form.  No.  81Jf. ) 

(  Venue  as  in  Form  No.  81Jf. ) 

William  Dickens,  being  duly  sworn,  deposes  and  says  that  he  is 
now^,  and  at  all  the  times  hereinafter  mentioned  was,  the  bookkeeper 
of  the  plaintiff;  that  inhere  were  set  out  in  words  and  figures  the 
matters  sworn  to). 

{^Signature  and  Jurat  as  in  Form  No.  8I4.) 

Form  No.  926. 

(Precedent  in  Simpson  v.  McCarty,  78  Cal.  177.) 

(  T'itle  of  court  and  cause  as  in  Form  No.  81^. ) 
State  of  California,  ) 

County  of  San  Joaquin.  \ 

y.  M.  White,  being  duly  sworn,  says  that  he  is  the  agent  and 
salesman  of  the  plaintiffs  in  the  above  action  ;  that  {here  were  set  out 
in  words  and  figures  the  matters  sworn  to).  f.  M.    White. 

(Jurat  as  in  Form  No.  8I4.) 

Form  No.  927. 

In  the  High  Court  of  Justice,  ^ueen^s  Bench  Division. 
Between  John  Doe,  plaintiff,  ) 
and  V 

Richard  Roe,  defendant.      ) 

I,  Samuel  Short,  of ,  clerk  of  the  above  named  plaintiff  (or 

defendant)  ,vs\^)fi'&  oath  and  say  as  follows  (continuing  and  conclud- 
ing as  in  Form  No.  888). 

2.  By  Attorney  in  Fact. 

Form  No.  928. 
(Precedent  in  Mars  v.  Oro  Fino  Min.  Co.  (S.  Dak.  1895),  65  N.  W.  Rep.  20.) 

(  Title  of  court  and  cause  as  in  Form  No.  848.) 
(  Venue  as  in  Form  No.  848.) 

John  R.  Wilson,  being  sworn,  says  he  is  the  identical  John  R. 
Wilson  who  is  made  a  party  defendant  in  this  action,  and  therein 
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described  as  attorney  in  fact  for  the  Oro  Fino  Mining  Co.;  that 
{here  were  set  out  in  words  and  figures  the  matters  sworn  to). 
Subscribed  and  sworn  to  before  me,  this  )  John  R.  Wilson. 

seventeenth  day  of  August^  i892.  \ 

(seal)        Herbert  a.  Ca^/e,  Notary  Public. 

3.  By  Attorney  of  Record.^ 

The  affidavits  by  attorneys  of  record  are  like  affidavits  by  agents 
generally,  except  that  instead  of  the  word  "agent,"  as  used  therein, 
the  word  "attorney,"  "solicitor,"  or  words  of  like  import,  should 
be  inserted.     Thus  : 

Form  No.  929. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747. ) 

(  Venue  as  shown  in  Forms  Nos.  7 48  to  752. ) 

Plaintiff's  (or  defendanf  s)  attorney  in  this  action,  being  duly 
sworn  (or  afiirmed),  says  [here  set  out  in  words  and  figures  the 
matters  sworn  to  or  affirmed  to).  Bayard  Brewster. 

{Jurat  as  in  Forms  Nos.  763  to  808.) 

Form  No.  930. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 

{  V^enue  as  shown  in  Forms  Nos.  748  to  752.) 

Bayard  Brewster^  being  duly  sworn,  says  that  he  is  one  of  the 
solicitors  for  the  complainant  in  the  above  entitled  cause  {here  set 
out  in  words  and  figures  the  matters  sworn  to). 

Bayard  Brewster. 

{Jurat  as  in  Forms  Nos.  763  to 808.) 

Form  No.  931. 

(  Title  of  court  and  cause  as  in  Form  No.  888.) 

I,  Robert  Russell,  of ,  solicitor  of  the  Supreme  Court  of 

Judicature,  make  oath  and  say  as  follows  {here  set  out  in  words  and 
figures  the  matters  sworn  to).  Robert  Russell. 

( Jurat  as  in  Form  No.  887. ) 

Form  No.  93a. 

(Stephens  v.  Parrish,  83  Cal.  561.) 
State  of  California,       ) 
County  of  San  Diego.  \ 

J.  B.  Mannix,  being  duly  sworn,  says  that  he  is  the  attorney  for 
the  plaintiffs  in  the  above  entitled  action ;  that  he  resides  in  the  said 

1.  As  to  when  third  persons  who  are  for  use  in  the  various  stages  of  legal 
not  agents  or  attorneys  for  the  parties  procedure  may  be  made  by  the  attorney 
to  a  suit  may  make  affidavits,  see  i  or  solicitor  of  the  party.  iEncyc.of 
Encyc.ofPl.andPr.  328.  Affidavits     Pl.  and  Pr.  336- 
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county  of  San  Diego;  that  {here  vjere  set  out  in  words  and  figures 
the  matters  S'worn  to).  y.  B.  Mannix. 

Subscribed  and  sworn  to  before  me, 

\}[i\%  fourth  day  of  April,  i889. 

(sbal)         Thomas  Uiggins,  Notary  Public. 

Form  No.  933. 
(Precedent  in  People  v.  Keenan,  13  Cal.  584.) 

State  of   California,  )  Fifteenth  Judicial  District  Court,  November 
County  of  Butte.         \      Term,  i85<9. 
The  People  of  the  state  of   California  ) 
against  > 

I/.  Keenan.  ) 

Thomas  Wells,  being  duly  sworn,  says  that  at  the  recent  trial  of 
the  defendant  in  the  above  entitled  cause,  he  was  one  of  the  said 
defendant  Keenan'' s  counsel;  that  {here  were  set  out  the  matters 
S'worn  to).  Thomas    Wells. 

Sworn  and  subscribed  to  before  me,  ) 
this  December  31,  iS58.  \ 

M.  H.  D arrack. 
Clerk  District  Court,  Butte  County,  California. 

Form  No.  934. 

(Precedent  in  Drew  v.  Pedlar,  87  Cal.  447.) 

[(  Title  of  court  and  cause  of  action  as  in  Form.  No.  814-) 

(  Venue  as  in  Form  No.  ^i^-)]^ 

/?.  B.  Terry,  being  first  duly  sworn,  deposes  and  says  that  he  is 
now,  and  at  all  times  since  the  defendants  have  appeared  in  this 
action,  their  attorney  in  said  matter ;  that  {here  ivere  set  out  the 
matters  sivorn  to).  H.  B.  Terry. 

[{yurat  as  in  Form  No.  814.)]^ 

Form  No.  935. 
(Precedent  in  Dodge  v.  Ridenour,  62  Cal.  267.) 

[(  Title  of  court  and  cause  of  action  as  in  Form  No.  8 14-) 

{  Venue  as  in  Form  No.  5i^.)]l 

D.  L.  Smoot,  having  been  duly  sworn  April  27,  188O,  deposes 
and  says  that  he  is  the  attorney  of  Samuel  Crozier,  one  of  the  de- 
fendants in  the  above  entitled  action ;  that  {here  were  set  out  in 
words  and  figures  the  matters  sworn  to). 

[{Signature  and  jurat  as  in  Form  No.  <?i^.)]l 

Form  No.  936. 

(Precedent  in  Kittle  v.  Bellegarde,  86  Cal.  560.) 

[(  Title  of  court  and  cause  of  action  as  in  Form  No.  8 14-) 

{  Venue  as  in  Form  No.  814-)^^ 

Percy  Wright,  being  duly  sworn,  deposes  and  says  : 

1.  The  words  to  be  supplied  in  [     ]  are  not  found  in  the  precedent. 
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First,  That  he  is  an  attorney  and  counselor  at  law,  admitted  to 
practice  in  all  the  courts  of  this  state,  and  resides  at  No.  SIO  Pine 
street,  in  said  city  and  county. 

Second,  That  {^here  -were  set  out  in  viords  and  figures  the  matters 
sworn  to). 

\^(^ Signature  of  afiiant  and  jurat  as  shown  in  Form  No.  8H.Y\^ 

Form  No.  937. 
(Precedent  in  Wadsworth  v.  -^tna  Nat.  Bank,  84  111.  274.) 

[  (  Title  of  court  and  cause  as  in  Form.  No.  826. ) 

(  Venue  and  title  as  in  Form  No.  826. )'\^ 

Robert  A.  Childs,  being  duly  sworn,  deposes  and  says  that  he  is 
the  attorney  for  the  plaintiff  in  the  above  entitled  cause ;  that  he  is 
duly  authorized  to  make  this  affidavit  on  behalf  of  said  plaintiff ; 
that  [here  were  set  out  the  matters  sworn  to). 

[{SigTiature  and  jurat  as  in  Form  No.  826. )\'^ 

Form  No.  938. 

(Precedent  in  Missouri,  etc.,  R.  Co.  v.  Greenwood,  i  Kan.  App.  338.) 

State  of  Kansas^       ) 
County  of  Labette.  \ 

M.  Byrne^  being  duly  sworn,  says  that  he  is  the  attorney  of 
record  in  the  case  of  Mary  E.  Greenwood^  widow  of  Benjamin 
L.  Greenwood^  deceased,  plaintiff,  against  the  Missouri.,  Kansas., 
<&  Texas R.  Co.,  defendant,  in  the  District  Court  of  Neosho  county, 
Kansas,  the  same  cause  in  the  Supretne  Court  of  this  state  being 
entitled  the  Missouri,  Kansas,  <&  Texas  R.  Co.,  plaintiff  in  error, 
against  Alary  E.  Greenwood ,  widow  of  Benjamin  L.  Greenwood, 
defendant  in  error  ;  that  inhere  were  set  out  in  words  and  figures 
the  matters  sworn  to).  M,  Byrne. 

\^(yurat  as  in  Form  No.  851.)'\'^ 

Form  No.  939. 
(Precedent  in  Missouri,  etc.,  R.  Co.  v.  Greenwood,  i  Kan.  App.  335.) 

[(  Title  of  court  and  cause  as  in  Form  No.  830.) 

(  Venue  as  in  Form  No.  830. )  ]  ^ 

T.  N.  Sedgwick,  of  lawful  age,  being  first  duly  sworn,  deposes 
and  says  that  he  is  the  general  attorney  of  the  Missouri,  Kansas,  <£; 
Texas  R.  Co.  in  the  state  of  Kansas;  that  inhere  were  set  out  in  words 
and  figures  the  matters  sworn  to).     Further  affiant  saith  not. 

\{yurat  as  in  Form  No.  830. )y  T.  N.  Sedgwick. 

Form  No.  940. 

(Precedent  in  Missouri,  etc.,  R.  Co.  v.  Fort  Scott,  15  Kan.  445.) 

[(  Title  of  court  and  cause  as  in  Form  No.  830.) 

(  Venue  as  in  Form  No.  830. )\^ 

T.  C.  Sears,  being  duly  sworn,  deposes  and  says  that  he  is  the 

1.  The  words  to  be  supplied  in  [     ]  are  not  found  in  the  precedent. 
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attorney  for  the  defendant  in  the  above  entitled  action;  that  {here 
were  set  out  in  'words  and  figures  the  matters  sworn  to). 
Subscribed  and  sworn  to  before  me,  )  T".  C.  Sears, 

this  first  day  oiMay,  i874.  ) 

M.   V.   Voss, 
Judge  Sixth  Judicial  District. 

Form  No.  941. 

(Precedent  in  Bantley  v.  Finney,  43  Neb.  794  (Neb.  1895),  62  N.  W.  Rep.  2x4.) 

In  the  District  Court  of  Lancaster  county,  Nebraska. 

Richard  C.  Mc  Williams ^  plaintiff,  \ 

against  > 

Gotleib  Bantley,  defendant.  ) 

State  of  Nebraska,  ) 

>  ss 
Lancaster  county.    \ 

Josef  h  R.  Webster,  being  first  duly  sworn,  on  his  oath  says  :  I  am 

the  attorney  of  record  of  R.  C.  Mc  Williams,  plaintiff,  in  the  above 

entitled  cause  {here  were  set  out  in  words  and  figures  the  matters 

sworn  to).  y.  R.  Webster. 

Signed  in  my  presence,  and  sworn  ) 

to  before  me,  jfuly,  i882.  ) 

,  Notary  Public. 

Indorsed  : 

District  Court,  Lancaster. 

Richard  C.  Mc  Williams  ) 

against  > 

Gotleib  Bantley.  ) 

Affidavit  for  publication. 

Filed  July  19,  A.D.  i882. 

A.  D.  Burr,  District  Court  Clerk. 

y.  R.  Webster,  for  Plaintiff. 

Form  No.  942. 
(Precedent  in  State  v.  McKinnon,  8  Oregon  488.) 

In  the  Circuit  Court  for  the  county  of  Douglas,  state  of  Oregon. 
State  of  Oregon,  ex  rel.  y.  H.  Mahoney,   plaintiff, 

against 
y.  D.  McKinnon,  Alva  Pike,  y.  H.  Shufe,  E.  y. 
Page,  George  R.  Sacry,  defendants. 
Action  at  law  to  prevent  the  usurpation  of  office. 
State  of  Oregon,         ) 
County  of  Douglas.  \ 

I,  William  R.  Willis,  being  duly  sworn,  say  that  I  am  attorney 
for  the  plaintiff  above  named ;  that  {here  were  set  out  in  words  and 
figures  the  matters  sworn  to).  William  R.    Willis. 

Subscribed  and  sworn  to  before  me,  August  )  , 

26,  1879.  T.  R.  Sheridan,  Clerk.       \ 
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Form  No.  943- 
(Precedent  in  People  v.  Powell,  87  Cal.  352.) 

[(  Title  of  court  and  cause  of  action  as  in  Form  No.  814') 

(  Venue  as  in  Form  No.  814. )  ]  ^ 

George  H.  Buck,  being  duly  sworn,  says  that  he  is  the  district 
attorney  of  said  county  of  San  Mateo,  and  [here  were  set  out  the 
matters  sworn  to) . 

[  ( Signature  and  jurat  as  in  Form  No.  8I4. )  ]  ^ 

4.  By  Attorney's  Clerk  or  Employe. 

Form  No.  944- 
(Precedent  in  Dodge  v.  Ridenour,  62  Cal.  274.) 

[(  Title  of  court  and  cause  of  action  as  in  Form  No.  814.) 

(  Venue  as  in  Form,  No.  814-)^^ 

Charles  Creighton,  having  been  duly  sworn,  deposes  and  says 
that  he  is  a  clerk  in  the  office  of  D.  L.  Smoot,  attorney  for  the  de- 
fendant Crozier  in  the  above  entitled  action  [here  were  set  out  in 
words  and  figures  the  matters  sworn  to). 

[[Signature  and  jurat  as  in  Form  No.  814-)^^ 

Form  No.  945. 
(Precedent  in  Dodge  v.  Ridenour,  62  Cal.  270.) 

[(  Title  of  court  and  cause  of  action  as  in  Form  No.  8 14-) 

[  Venue  as  in  Form  No.  814-)^^ 

Ramon  E.  Wilson,  being  duly  sworn,  deposes  and  says  that  he  is 
now,  and  for  more  than  five  years  last  past  has  been,  a  regularly 
licensed  attorney  and  counselor  at  law ;  that  he  is  an  assistant  in 
the  law  firm  of  Estee  (&  Boalt,  the  attorneys  for  the  plaintiffs  in  the 
above  entitled  action,  and  was  such  at  the  times  hereinafter  men- 
tioned ;  that  [here  were  set  out  in  words  and  figures  the  matters 
sworn  to). 

[^[Signature  and  jurat  as  in  Form  No.  814')^ 

Form  No.  946. 

(Precedent  in  Missouri,  etc.,  R.  Co.  v.  Greenwood,  i  Kan.  App.  340.) 

State  of  Kansas,       ) 
County  of  Labette.  \ 

fames  R.  Scott,  being  first  duly  sworn,  deposes  and  says  that 
he  is  a  resident  of  Parsons,  Labette  county,  Kansas;  that  he  is  em- 
ployed in  the  office  of  T.  N.  Sedgwick,  general  attorney  for  Kansas 
of  the  Missouri,  Kansas,  &  Texas  Railway  Company,  as  stenog- 
rapher, at  Parsons,  Kansas;  that  [here  were  set  out  in  words  and 
figures  the  matters  sworn  to).     Further  affiant  saith  not. 

fames  R.  Scott. 

[[Jurat  as  in  Form  No.  830.)^^ 

1.  The  words  to  be  supplied  in  [     ]  do  not  appear  in  the  precedent. 
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5.  By  Partner  for  the  Firm. 

Form  No.  947. 

(  Title  of  court  as  shown  in  Forms  Nos.  737  to  747,) 
John  Doe,  et  al.,  )  ^ 
against  > 

Richard  Roe.     ) 

(  Venue  as  shown  in  Forms  Nos.  7^8  to  752.) 

yohn  Doe,  of  lawful  age,  being  first  duly  sworn,  on  oath  says 
that  he  is  a  member  of  the  firm  of  Doe  &  Co.;  that  the  said  firm  is 
composed  of  yohn  Doe,  Samuel  Short,  and  Benjamin  Brown;^ 
that  {here  set  out  in  words  and  figures  the  other  matters  sworn  to)  ; 
and  further  affiant  says  not.  John  Doe. 

(  Jurat  as  shown  in  Forms  Nos.  763  to  808. ) 

Form  No.  948. 

(  Title  of  court  as  shown  in  Forms  Nos.  737  to  7^7. ) 

(  Title  of  cause  as  in  Form  No.  9^7.) 

(  Venue  as  shown  in  Forms  Nos.  7^8  to  752. ) 

John  Doe,  of  lawful  age,  being  first  duly  sworn,  on  oath  says  that 
he  is  one  of  the  members  of  the  firm  of  Doe  &  Co.;  that  inhere  set 
out  in  words  and  figures  the  other  matters  sworn  to)  ;  and  further 
affiant  saith  not.  John  Doe. 

(  Jurat  as  shown  in  Forms  Nos.  763  to  808. ) 

Form  No.  949. 

(  Title  of  court  as  shown  in  Forms  Nos.  737  to  747.) 

(  Title  of  cause  as  in  Form  No.  947 . ) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752. ) 

Personally  appeared  before  me,  Norton  Porter,  a  notary  public 
within  and  for  the  parish  aforesaid,  state  of  Alabama,  John  Doe, 
who,  being  duly  sworn,  upon  his  oath  deposes  and  says  that  he  is  a 
member  of  the  firm  of  Doe  &  Co.,  which  is  composed  of  John  Doe 
and  Samuel  Short,  doing  business  in  the  city  of  Shreveport,  in  the 
parish  and  state  aforesaid;  that  {Jiere  set  out  in  words  and  figures 
the  other  matters  sworn  to).  John  Doe. 

(  Jurat  as  shown  in  Form  No.  810. ) 

1.  An  affidavit  the  entitling  of  which  who  compose  a  defendant  firm,  in  an 
was  simply  "A  B  Co.  7'.  C  &  D,"  but  attachment  case,  the  affidavit  will  not 
the  body  of  which  gave  the  individual  be  void  if  the  firm  only  be  named, 
names  as  well  as  the  firm  name  of  the  Where  it  appeared  from  an  affidavit 
defendants,  and  described  them  as  made  for  a  company  that  it  was  located 
partners  and  defendants  in  the  suit,  at  a  certain  place,  that  V.  was  its  agent, 
sufficiently  showed  who  were  the  and  that  it  was  the  concern  with  which 
plaintiffs,  i  Encyc.  of  Pl.  and  Pr.  the  defendants  had  the  dealings  which 
323.  Instead  of  the  "et  al.,"  may  be  were  the  basis  of  the  suit,  it  was  held 
inserted  the  names  in  full  of  the  other  that  the  affidavit  sufficiently  described 
members  composing  the  firm,  as  who  was  the  real  plaintiff,  although 
"Samuel  Short  and  Benjamin  Brown."  the    names    of  the  copartners  of  the 

2.  Although  it  is  the  better  practice  company  were  not  given,  i  Encyc.  OF 
to  set  out  the  names  of  the  individuals  Pl.  and  Pr.  323. 
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Form  No.  950. 

Doe  &    Co.,  a  partnership  composed  of 
yohn  Doe  and  David  Doe,  plaintiffs, 
against 
Richard  Roe,  defendant. 
Providence  county,  ss. 

I,  yohn  Doe,  one  of  the  plaintiffs,  in  behalf  of  the  copartnership, 
make  affidavit  and  say  {here  set  out  in  words  and  figures  the  matters 
sworn  to).  John  Doe. 

Subscribed  and  sworn  to  in  Providence,  \ 
the  tenth  day  of  November,  i876>.  ^ 

B.  B.  Potter,  Notary  Public. 

Form  No.  951. 

(  Title  of  court  as  shown  in  Forms  Nos.  737  to  7^7. ) 

(  Title  of  cause  as  in  Form  JVo.  9^7. ) 

(  Venue  as  shown  in  Forms  JVos.  74S  to  752.) 

I,  fohn  Doe,  being  duly  sworn,  depose  and  say  that  I  am  the 
John  Doe,  a  member  of  the  firm  of  yohn  Doe  &  Co.,  copartners, 
trading  under  the  name  and  style  of  yohn  Doe  &  Co. ,  named  as  the 
plaintiff  in  the  annexed  declaration ;  that  the  copartners  trading  as 
aforesaid  {here  set  forth  in  words  and  figures  the  matters  sworn  to). 

{Signature  of  afiiant  and  jurat  as  shown  in  Forms  Nos.  763  to 
808.) 

Form  No.  952. 

(Precedent  in  Peters  v.  Bower,  Minor  (Ala.)  69.) 

[(  Title  of  court  and  cause  as  shown  in  Form  No.  810.) 

(  Venue  as  shown  in  Form,  No.  810. )'\'^ 

Russell  Stebbins,  one  of  the  firm  of  Peters  S  Stebbins,  which 
firm  is  composed  of  Charles  W.  Peters  and  of  said  Russell  Steb- 
bins, who  are  both  residents  of  the  state  of  Alabama,  being  duly 
sworn,  deposeth  and  saith  {here  were  set  out  in  words  and  figures 
the  matters  sworn  to).  [^Russell  Stebbins.'\^ 

\^{yurat  as  shown  in  Form  No.  810.)'\^ 

Form  No.  9  5  3  • 
(Precedent  in  Guy  v.  Walker,  35  Ark.  213.) 

^uy,  McClellan,  d;  Co.,  plaintiffs,      ^ 

against  >  Affidavit  for  appeal. 

Walker,    yohnson,    &   Co.,  defendants.  ) 

We,  Guy,  McClellan,  &  Co.,  do  solemnly  swear  that  {here  were 
set  out  the  matters  sworn  to).        Guy,  McClellan,  &  Co. ,^  Boston. 
Sworn  and  subscribed  before  me,  this  twenty- 
fourth  day  of  May,   \%78.      [  (  Ofjicial  sig- 
nature of  officer  before  whom  affidavit  was 
sworn,  as  shown  in  Forms  Nos.774  to  808. )  ]  ^ 

1.  The  words  to  be  supplied  in  [  ]  a.  An  affidavit  that  "I., R.  P.,  state," 
are  not  found  in  the  precedent.  etc.,  and  signed  "  F,  and  P.,"  is  suffi- 
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Form  No.  954* 

(Precedent  in  McKindley  v.  Rising,  28  111.  338.) 

State  of  Illinois^  ) 
Cook  county.         \ 

James  McKindley,  of  said  county,  being  duly  sworn,  deposes  and 
says  that  he  was  a  member  of  the  firm  of  McKindley,  Church,  & 
Co.  during  the  year  i857,  and  that  said  firm  during  said  year  was 
composed  of  this  deponent,  George  Church,  ^r.,  and  Charles  W. 
Church;  and  that  {Jiere  vjere  set  out  in  words  and  figures  the  mat- 
ters sworn  to) .  James  McKindley. 

[{Jurat  as  in  Form  No.  826. )y- 

Form  No.  955. 

(Precedent  in  Dickinson  v.  Barnes,  3  Gill  (Md.)  485.) 

State  of  Maryland,  )  .Be   it  remembered  that  on    the  4th 

City  of   Baltimore.  )  '         November,    1S4S,    before    me,   the 

subscriber,  a  justice  of  the  peace  of  the  state  of  Maryland, 
in  and  for  the  city  of  Baltimore  aforesaid,  personally  appeared 
Peter  Dickinson,  one  of  the  firm  of  Dickinson  <&  Brother,  which 
firm  is  composed  of  Peter  Dickinson  and  Samuel  Dickinson,  both 
residents  of  the  United  States,  and  made  oath  on  the  Holy  Evangely 
of  Almighty  God  that  {here  were  set  out  in  words  and  figures  the 
matters  sworn  to).  John   IV.  Peale, 

Justice  of  the  Peace  of  the  State  of  Maryland, 
in  and  for  the  City  of  Baltimore. 

Form  No.  956. 

(Precedent  in  Amos  v.  AUnutt,  2  Smed.  &  M.  (Miss.)  215.) 

State  of  Mississippi, 


Warren  county.  ^ 

Personally  appeared  before  me,  Edward  R.  Warren,  a  justice  of 
the  peace  in  and  for  said  county,  Thomas  R.  Roe,  of  the  firm  of 
Amos  &  Roe,  who,  being  duly  sworn,  saith  that  {here  were  set  out  in 
words  and  figures  the  matters  swor?i  to).  Thomas  R.  Roe. 

Sworn  to  and  subscribed  before  me,  ) 

this  9th  day  of  March,  1842.         \ 

Edward  R.   Warren,  J.  P. 

cient.     An  affidavit  having  a  partner-  to  which   is   subscribed  a  firm  name 

ship  signature  should  be  considered  is  a  nullity,     i  Encyc.  of  Pl.  and  Pr. 

the  affidavit  of  him  who  signed  the  316. 

partnership    name.     But  in  Missouri,  1.  The  words  to  be  supplied  in  [     ] 

where  it  is  held  that  an  affidavit  must  are  not  found  in  the  precedent. 

be  signed   by  the  affiant,  an  affidavit 
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Form  No.  957. 
(Precedent  in  Smith  v.  Walker,  6  S.  Car.  169.) 
[State  of  South  Carolina, 


County  of  Chester.  <i 

Smith  and  Melton,  plaintiffs,  ) 
against  > 

yerre  T.  Walker,  defendant.  ) 
State  of  South  Carolina,  \       -.  ^ 
Chester  county.  \      '^ 

Personally  appeared  George  W.  Melton,  one  of  the  firm  of  Smith 
<£■  Melton,  who,  being  duly  sworn,  deposeth  and  saith  {Jiere  luere  set 
out  in  "jcords  and Jigures  the  matters sivorn  to).  [George  W.  Melton. 
Subscribed  and  sworn  to  before  me,  ) 

December  2,  i871.  \ 


Probate  Judge  of  Chester  County,  South  Carolina.^ 

X.  AFFIDAVIT  BY  OFFICER  OF  PRIVATE  CORPORATION. 
1.  By  the  President. 

Form  No.  958. 

(  Title  of  court  as  shown  in  Forms  Nos.  737  to  747.) 
The  Alabama  Investment  Company  ) 
against  > 

Pi  chard  Roe.  ) 

(  Venue  as  shown  in  Forms  N'os.  74S  to  752. ) 

John  Doe,  of  lawful  age,  being  first  duly  sworn,  on  oath  says 
that  he  is  the  president  of  the  Alabama  Investment  Company,  a  cor- 
poration [organized,  incorporated,  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  state  of  Alabama^  ;2  that  ijiere  set  out  in 
words  and  figures  the  matters  sworn  to);  and  further  affiant  saith 
not. 3  fohn  Doe, 

President  of  the  Alabama  Investment  Company. 
{Jurat  as  shown  in  Forms  Nos.  763  to  808.) 

Form  No.  959. 

Old   Time  Humbug  Company,  a  cor- 
poration created  and  existing  under 

and  by  virtue  of   the  laws  of   the  I     -^*''^\"" '"  ucui.  lu  luc  \^i.r- 
.   .      •'c  rjr    i   iz'      •    '  >      cult    Court    of    FrestoH 

state  of   West   yzrgtma,  ' 

against 

Richard  Roe. 

State  of   West   Virginia^  ) 

County  of  Preston.  \ 

John  Doe,  being  duly  sworn,  says  that  he  is  the  president  of  the 

1.  The  words  to  be  supplied  in  [  ]  used,  but  should  be,  as  it  better  identi- 
are  not  found  in  the  precedent.  fies  the  corporation. 

2.  The  words  in  [  ]  are  not  always        3.  See  supra,  note  4,  p.  557. 
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above  named  Old  Time  Humbug  Company,  the  plaintiff  in  the  above 
styled  action,  and  that  inhere  set  out  in  words  and  figures  the  mat- 
ters sworn  to).  yohn  Doe, 

President  of  the  Old  Time  Humbug  Company, 
Taken,  sworn  to,  and  subscribed  before  ) 
me,  this  first  day  of  February,  i896.  ) 
(seal)         Norton  Porter,  Notary  Public. 

Form  No.  960. 
(Precedent  in  Merchants'  Nat.  Bank  v.  Newton  Cotton  Mills,  115  N.  Car.  520.) 
North  Carolina, 


Catawba  county. 

Before  me,  y.  F.  Herman,  clerk  of  the  Superior  Court  of  Ca- 
tawba county,  personally  appeared  W.  H.  Williams,  president  of 
the  Newton  Cotton  Mills,  who,  being  duly  sworn,  maketh  oath  that 
the  statement  above  signed  by  him  is  true.  W.  H.   Williams. 

Subscribed  and  sworn  to  before  me,  ) 

July  31,  i893.  \ 

y.  F.  Herman,  Clerk  Superior  Court. 

2.  By  the  President  and  Secretary. 

Form  No.  961. 
(Precedent  in  Case  v.  People,  6  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  153.) 

[  (  Title  of  court  and  cause  as  shown  in  Form  No.  859. ) 

(  Venue  as  in  Form  No.  859. )  ]  ^ 

Robert  L.  Case,  president,  and  Isaac  H.  Allen,  secretary,  of 
the  Security  Life  Insurance  and  Annuity  Company,  being  duly 
sworn,  depose  and  say,  and  each  for  himself  says,  that  {Jiere  were  set 
out  the  matters  sworn  to). 

[^(Signature  and  jurat  as  in  Form  No.  859. )'\^ 

3.  By  the  Secretary. 

Form  No.  962. 

(Precedent  in  Sharp  v.  Danville,  etc.,  R.  Co.,  106  N.  Car.  313.) 

State  of  North  Carolina,  \ 
Rockingham  county.  \ 

Before  me,  yohn  T.  Pannill,  clerk  of  the  Superior  Court  of 
Rockingham  county,  personally  appeared  E.  C.  Winstanley,  secre- 
tary of  the  Danville,  Mocksville,  and  Southwestern  Railroad  Com- 
pany, who,  being  duly  sworn,  maketh  oath  that  he  is  the  secretary 
of  said  company,  and  that  the  statement  above  signed  by  him  is 
true.  yohn  T.  Pannill,  C.  S.  C. 

This  November  7,  i885. 

1.  The  words  to  be  supplied  in  [     ]  are  not  found  in  the  precedent. 

617  Volume  I. 


963.  AFFIDA  VI TS.  965. 

4.  By  the  Treasurer. 

Form  No.  963. 

(Precedent  in  In  re  Hicks,  20  Mich.  280.) 

State  of  Michigan^  )  James   B.    Wayne,   of    Detroit,    in    the 

County  of  Ionia.  \  '  county  of  Wayne,  being  duly  sworn,  saith 
that  he  is  treasurer  and  general  business  agent  of  the  Fulton  Iron 
and  Engine  Works,  a  corporation  existing  under  and  by  virtue  of 
the  laws  of  Michigan,  and  doing  business  at  Detroit  aforesaid,  and 
that  inhere  set  out  in  ivords  and  figures  the  matters  sworn  to). 
[  (Signature  and  jurat  as  in  Form  No.  846.)  ]^ 

5.  By  the  General  Hanagrer. 

Form  No.  964. 

(Precedent  in  Detroit  First  Nat.  Bank  v.  E.  T.  Barnum  Wire,  etc.,  Works,  58 

Mich.  127.) 

State  of  Michigan,  )  Charles  Bewick,  of  said  county,  being  duly 

County  of  Wayne.  \  '  sworn,  says  that  he  is  the  general  manager 
of  the  E.  T.  Barnum  Wire  and  Iron  Works,  in  whose  behalf 
he  makes  this  affidavit,  and  that  (here  were  set  out  the  matters 
sworn  to).  Charles  Bewick,  General  Manager. 

Subscribed  and  sworn  to  before  me, 
this  7th  day  of  August,  A.D.  i8<?4. 

Willis   G.   Clark,  Notary  Public 
in  and  for   Wayne  County,  Michigan. 

6.  By  the  Cashier. 

Form  No.  965. 
•^      .     ,  (In  Detinue.  In  the  Circuit  Court  of  Preston 


The F&luty Bank.)       ^^"'''y'    ^''^  Virginia. 


State  of  West  Virginia,  \ 
County  of  Preston.  \ 

Before  the  undersigned  authority  this  day  personally  appeared 
Richard  Roe,  who,  being  by  me  first  duly  sworn,  says  that  he  is  the 
cashier  of  and  for  the  said  Fidelity  Bank,  the  defendant  named  in 
the  above  styled  cause  ;  that  (here  set  out  in  words  and  figures  the 
matters  sworn  to).  Richard  Roe,  Cashier 

for  and  on  behalf  of  the  said  Fidelity  Bank. 
Taken,  sworn  to,  and  subscribed  " 
before  me,  t\n?> first  day  of  Feb- 
ruary, i896.      John  Parks, 

Justice  of  the  Peace. 

1.  The  words  to  be  supplied  in  [    ]  are  not  found  in  the  precedent. 
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XI.  AFFIDAVIT  BY  AN  OFFICER  OR  AGENT  OF  A  MUNICIPAL 
CORPORATION. 

1.  By  the  President  of  a  Village. 

Form  No.  g6  6. 

(  Title  of  court  as  shoivn  in  Forms  Nos.  7 SI  to  H7. ) 
The   Village  of  Northport^  plaintiff,  ^ 

against  >  Affidavit  for . 

Richard  Roe,  defendant.  ) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752.) 

William  H.  Sammis,  being  duly  sworn,  deposes  and  says  that 
he  is  the  duly  elected,  qualified,  and  acting  president  of  the  village 
of  Northport ;  that  said  village  is  a  duly  incorporated  municipal  cor- 
poration of  the  state  aforesaid  ;  that  inhere  state  in  words  and  figures 
the  other  matters  sworn  to  by  the  president  on  behalf  of  the  village), 

William  H.  Sammis, 
President  of  the  Village  of  Northport  aforesaid. 
{Jurat  as  shown  in  Forms  Nos.  763  to  808.) 

2.  By  the  Treasurer  of  a  City. 

Form  No.  967. 
(Precedent  in  Brown  v.  Gates,  15  W.  Va.  133.) 
State  of  West  Virginia,  ) 
County  of  Kanawha.         ) 

A.  P.  Gates  this  day  personally  appeared  before  me  in  my  said 
county,  and  made  oath  that  he  is  the  treasurer  of  the  city  of  Charles- 
ton; that  {here  were  set  out  in  words  and  figures  the  matters 
sworn  to). 

Given  under  my  hand  this  14th  ) 
day  of  May,  i878.  \ 

Edward  B.  Knight,  Notary  Public 

of  Kanawha  County,  W.  Va. 

3.  By  a  County  Commissioner. 

Form  No.  968. 
(Precedent  in  JeflFerson  County  v.  Lewis,  20  Fla.  982.) 
[  (  Title  of  court  and  cause  as  in  Form  No.  822.) 
(  Venue  as  in  Form  No.  822.)  ]i 

Before  the  undersigned,  clerk  of  the  Circuit  Court  in  and  for  said 
county,  came  Charles  T.  Carroll,  one  of  the  County  Commissioners 
of  Jefif^erson  county,  and  chairman  of  the  board,  who,  being  duly 
sworn,  says  that  he  has  been  duly  appointed  agent  for  the  defend- 
ants for  the  purpose  of  this  suit ;  that  {here  were  set  out  in  words 
and  figures  the  matters  sworn  to).      C.   T.  Carroll,  Chairman 

Board  of  County  Commissioners. 
Sworn  to  and  subscribed  before  me,  this  ) 
7th  day  of  January,  i8<?^.  \ 

W.  C.  Bird,  Clerk  Jefferson  Circuit  Court. 

1.  The  words  to  be  supplied  in  [     ]  are  not  found  in  the  precedent. 
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XII.  AFFIDAVIT  BY  COURT  OFFICIALS  OR  QUASI  COURT  OFFICERS. 

1.  By  a  Sheriflf. 

Form  No.  969. 
(Precedent  in  Dodge  v.  Ridenour,  62  Cal.  273). 

[(  Title  of  court  and  cause  of  action  as  in  Form  No.  814-) 

(  Venue  as  in  Form  No.  ^i^.)]! 

M.  y.  O'Neill,  being  duly  sworn,  deposes  and  says  that  he  is 
now,  and  at  all  the  times  hereinafter  mentioned  was,  a  deputy 
sheriff  in  the  city  and  county  of  San  Francisco,  and  the  bailiff  of 
the  Superior  Court  No.  2;  that  {here  were  set  out  in  words  and 
figures  the  matters  sworn  to) . 

\^[Signature  and  jurat  as  in  Form  No.  5i-^.)]l 

Form  No.  970. 
(Precedent  in  Schleigh  v.  Hagerstown  Bank,  4  Gill  (Md.)  307. 

Washington  county,  to  wit : 

On  this  12th  day  of  April,  \%Jf5,  personally  appeared  in  open 
court  John  B.  Ridenour,  a  deputy  sheriff  of  said  county,  and  made 
oath  that  inhere  were  set  out  in  words  and  figures  the  matters  sworn 
to). 

[^(Signature  and  jurat  as  in  Form  No.  886.)'^ 

2.  By  a  Clerk  of  the  Court. 

Form  No.  971. 
(Precedent  in  Dodge  v.  Ridenour,  62  Cal.  273.) 

[(  Title  of  court  and  cause  of  action  as  in  Form  No.  8 14-) 

(  Venue  as  in  Form  No.  814.)'\'^ 

W.  B.  Smith,  being  duly  sworn,  deposes  and  says  that  he  is  now, 
and  at  all  the  times  hereinafter  mentioned  was,  the  court-room  clerk 
of  Department  Two,  of  the  Superior  Court,  to  which  court  the  above 
entitled  cause  of  action  was  assigned ;  that  [here  were  set  out  in 
words  and  figures  the  matters  sworn  to). 

[{^Signature  and  jurat  as  in  Form  No.  814-)^^ 

3.  By  an  Executor  or  Administrator. 

a.  By  Executrix. 

Form  No.  972. 

(Precedent  in  Davis  v.  Browning,  91  Cal.  604.) 

State  of  California,  ) 
County  of  Colusa.      \ 

Sebia  Davis,  being  first  duly  sworn,  deposes  and  says  that  she  is 

1.  The  words  to  be  supplied  in  [     ]  are  not  found  in  the  precedent. 
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the  executrix  of  the  estate  of  Howell  Davis,  deceased  {here  were  set 
out  in  words  and  figures  the  matters  sworn  to).  Sebia  Davis. 

Subscribed  and  sworn  to  before  me,  this  \ 
twenty  fifth  day  of  June,  A.D.  \2>88.    ^ 

S.  M.  Bishop,  County  Clerk. 
By  S.  S.  Russell,  Dep'y. 

b.  By  A(lministratx)r. 

Form  No.  9 7 3- 

(Precedent  in  Davis  v.  Black,  5  Smed.  &  M.  (Miss.)  227.) 

State  of  Mississippi,  ) 
Madison  county.  \ 

Personally  appeared  before  me,  a  justice  of  the  peace,  fames 
Black,  administrator  of  all  and  singular  the  goods  and  chattels, 
rights  and  credits  of  Thomas  M.  Black,  deceased,  who  being  duly 
sworn  says  that  {here  were  set  out  in  words  and  figures  the  matters 
sworn  to).  fames  Black. 

Sworn  to  and  subscribed  before  me,  this  ) 

28th  January,   iS^O.  \ 

fames  Priestly,  J.  P. 

e.  By  AdministratOF,  with  Will  Annexed. 

Form  No.  974. 

(Precedent  in  Harrison  x>.  Leach,  4  W.  Va.  383.) 

State  of  West  Virginia, 
Monroe  county. 

I,  Nathaniel  Harrison,  administrator  with  the  will  annexed  of 
Wm.  Erskine,  deceased,  the  defendant  in  the  above  named  suit, 
do  solemnly  swear  that  {here  were  set  out  in  words  and  figures  the 
matters  sworn  to). 

Witness  my  hand  and  seal,  this  twenty-third  day  of  March,  i867. 

JV.  Harrison,  adm'r 
with  the  will  annexed  of   Wm.  Erskine,  dec'd. 
Subscribed  and  sworn  to  before  me,  this  ) 
twenty-third  day  of  March,  i867.  \ 

Cyrus  Newlon, 
Notary  Public,  Monroe  County,    W.    Va. 

4.  By  an  Assig^nee  for  Benefit  of  Creditors. 

Form  No.  975. 

(Precedent  in  Jones  v.  Leadville  Bank,  10  Colo.  469.) 

Chas.  A.  Jones,  plaintiff,  ^ 

against  > 

The  Bank  of  Leadville,  defendant.  ) 

George  W.  Trimble,  being  first  duly  sworn,  on  oath  deposes  and 
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says  that  he  is  the  assignee  of  the  Bank  of  Leadville  ^  by  virtue  of  a 
deed  of  assignment  made  and  executed  by  the  said  Bank  of  Lead' 
ville,  on  the  25th  day  of  ,  A.D.  i8^5,  said  deed  of  assign- 
ment being  made  by  George  R.  Fisher ,  the  cashier  of  said  bank, 
pursuant  to  the  instructions  of  the  board  of  directors  to  the  end, 
at  a  meeting  by  them  held  for  that  purpose ;  that  (here  were  set 
out  in  -words  and  figures  the  matters  sworn  to). 

George  W.  Trimble.^ 
Subscribed  and  sworn  to  before  me,  this  ) 
28th  day  of  November,  iS83.  \ 

Charles  A.  Hinckley, 
Notary  Public,  Lake  County,  Colo. 

5.  By  Special  Commissioners. 

Form  No.  976. 
(Precedent  in  8  Porter  (Ala.)  376.) 
The  state  of  Alabama, 
Washington  county. 

Personally  came  before  me,  William  Grimes,  clerk  of  the  County 
Court  of  said  county,  Messrs.  fohn  jfames  and  Joseph  Black,  com- 
missioners appointed  by  the  Honorable  Judge  of  the  Circuit  Court 
to  make  a  settlement  of  the  estate  of  Charles  Vivian,  deceased,  with 
Josiah  D.  Lister,  administrator  thereof;  have  examined  the  said 
case  to  the  best  of  our  abilities  and  make  our  report  thereupon  as 
appears  on  this  sheet.  John  James. 

Sworn  to  and  subscribed  before  me,  this /wew/y-  )        Joseph  Black, 
second  day  of  January,  A.D.  i855.  \ 

William  Grimes,  Cl'k. 

6.  By  Residuary  Trustee  of  State  Bank. 

Form  No.  977. 

(Precedent  in  Biscoe  v.  Madden,  17  Ark.  535.) 
State  of  Arkansas,        ) 
County  of  Crawford.  \ 

I,  John  Drennen,  one  of  the  residuary  trustees  of  the^ea/  Estate 
Bankoi  the  state  oi  Arkansas,  being  duly  sworn,  do  say  upon  oath 
that  (here  were  set  out  in  words  and  figures  the  matters  sworn  to). 

[(Jurat  as  in  Form  JVo.  813.)'\^  John  Drennen. 

1.  Affidavits  were  held  defective  without  any  official  designation,  and 
where  the  plaintiffs  were  described  as  the  affidavit  attached  to  it  recited  that 
*'  assignees  "  or  "  executors,"  without  the  above  named  "  A  B  "  appeared  and 
stating  of  whom  the  plaintiff  was  made  oath,  etc.,  it  was  held  that  these 
assignee  or  executor,  i  Burr.  Pr.  considerations,  without  more,  would 
342.  have  warranted  the  judge  of  the  court 

2.  Where  a  petition  to  a  court  of  in-  of  insolvency  in  finding  that  the  affi- 
solvency,  purporting  to  be  brought  by  davit  was  made  by  an  assignee.  i 
the  two  assignees  of  the  debtor,  and  Encyc.  of  Pl.  akd  Pr.  323. 

signed  only  by  "  A  B,"  a  person  of  the  3.  The  words  to  be  supplied  in  [  ] 
same   name   as  one   of  the  assignees,     are  not  found  in  the  precedent. 
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7.  By  a  Receiver. 

Form  No.  978. 
(Precedent  in  Young  v.  Cannon,  2  Utah  573.) 

Emeline  A.  Young,  Dora  L.  Young,  Louisa  Young^ 
Ferguson,   Miranda    Young   Conrad,     Elizabeth 
Young   Ells'worth,     Vilate    Young   Decker,    and 
Ernest  I.  Young,  plaintiffs, 
against 

George  ^.  Cannon,  Brigham  Young,  and  Albert 
Carrington,  executors  of  the  last  will  of  JBrigham 
Young,  deceased,  Alary  Ann  Angell  Young  (con- 
tinuing by  naming  as  defendants  all  the  wives  and 
children  of  the  late  Brighatn  Young,  except  such 
as  are  already  named  above  either  as  plaintiffs  or  de- 
fendants), defendants. 

Territory  of  Utah,  ) 

Salt  Lake  county.  \ 

W.  S.  McCortnick,  being  first  duly  sworn,  deposed  as  follows: 

I  was  appointed  a  receiver  by  order  of  the  court  in  this  action  on  the 

nth  day  of  June,  \%79,  and  have  been  [here  ivere  set  out  in  words 

and  figures  the  matters  sworn  to).    W.  S.  McCormick,  Receiver. 

Sworn  to  and  subscribed  before  me, 
this  12th  day  of  July,  i879. 

(l.  s.)     Edward  p.  Sutherland,  Notary  Public. 

XIII.  AFFIDAVIT  BY  PLAINTIFF.! 

Form  No.  979. 

(2  Burr.  Pr.  (1840),  p.  i.) 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 

(  Venue  as  shown  in  Forms  JVos.  7 48  to  752. ) 

John  Doe,  of  the  city  of  JVew  York  [or  other  place  of  residence^ 
as  the  case  may  be),  the  plaintiff  in  the  above  entitled  cause, 
being  duly  sworn  (or  affirmed),  says  that  [here  state  in  words 
and  figures  the  matters  sworn  to)  ;  and  further  this  deponent  (or 
afiirmant)  says  not.  John  Doe. 

(  Jurat  as  shown  in  Forms  Nos.  763  to  808. ) 

Form  No.  980. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747. ) 
(  Venue  as  shown  in  Forms  Nos.  743  to  752. ) 

John  Doe,  plaintiff  in  the  above  entitled  cause,  being  duly  sworn, 
says  [here  set  out  in  words  and  figures  the  matters  sworn  to). 

John  Doe. 
[Jurat  as  shown  in  Forms  Nos.  763  to  SOS.) 

1.  Affidavits  required  for  the  various  be  made  by  the  parties  to  the  cause, 
stages  of  legal  procedure  may  always     i  Encyc.  of  Pl.  and  Pr.  325. 
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Form  No.  981. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 
(  Venue  as  shoivn  in  Forms  Nos.  7^8  to  752. ) 

The  plaintiff  in  the  above  entitled  action  makes  oath  and  says 
inhere  set  out  in  vjords  and  figures  the  matters  sworn  to). 

yohn  Doe, 
{furat  as  shown  in  Forms  Nos.  763  to  808.) 

Form  No.  982. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752. ) 

yohn  Doe,  plaintiff  in  the  above  entitled  cause,  on  the  first  day  of 
July,  i896,  made  oath  and  said  (here  set  out  in  words  and  figures 
the  matters  sworn  to.)  yohn  Doe 

(or  Richard  Roe). 

(yurat  as  shown  in  Forms  Nos.  763  to  808.) 

Form  No.  983. 

Commonwealth  of  Massachusetts,  )  Superior  Court,  April 

Suffolk.  \  ^^'         Sitting,  May  21,  i893. 

yohn  Doe     ) 
against         > 
Richard  Roe.  ) 

Now  comes  the  plaintiff  in  the  above  entitled  cause,  and  on  oath 
says  that  (here  set  out  in  words  and  figures  the  matters  sworn  to). 

yohn  Doe. 

(Suffolk,  %?,.)  May  21,   i893. 

Then  personally  appeared  the  above  named  yohn  Doe,  and  made 
oath  that  the  foregoing  affidavit  by  him  subscribed  is  true. 

Before  me,  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  984. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747. ) 

(  Venue  as  shown  in  Forms  Nos.  748  to  752.) 

On  t\\&  first  day  of  February,  A.D.  i896,  before  me  personally 
appeared  the  above  named  yohn  Doe,  and  made  oath  that  (here  set 
out  in  words  and  figures  the  matters  sworn  to). 

Milton  Clark,  Master  in  Chancery. 

Form  No.  985. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 
(  Venue  as  shown  in  Forms  Nos.  748  to  752.) 

yohn  Doe,  being  duly  sworn,  on  his  oath  says  that  he  is  the 
plaintiff  to  the  above  entitled  cause,  and  that  (here  state  in  words 
and  figures  the  matters  sworn  to)  ;  and  further  affiant  says  not. 

yohn  Doe. 
(yurat  as  shown  in  Forms  Nos.  763  to  808.) 
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986.  AFFIDA  VITS.  989. 

Form  No.  g8  6. 

(  Title  of  court  and  cause  as  shown  in  Forms  JVos.  7S7  to  747.) 

(  Venue  as  shown  in  Forms  JVos.  748  to  752. ) 

jfohn  Doe,  being  duly  sworn,  on  his  oath  says  that  he  is  the 
plaintiff  in  the  above  entitled  cause,  which  is  now  pending  for  trial  in 
the  Circuit  Court  in  and  for  the  county  of  Laclede,  in  the  state 
of  Missouri,  and  inhere  set  out  in  words  and  figures  the  matters 
sworn  to).  yohn  Doe. 

{yurat  as  shown  in  Forms  JVos.  763  to  808.) 

Form  No.  987. 
(Precedent  in  Babcock  v.  Goodrich,  47  Cal.  497.) 
State  of  California, 
County  of  Alameda. 

George  W.  Babcock,  being  first  duly  sworn,  deposes  and  says  that 
he  is  the  claimant  named  in  the  foregoing  account  ;  that  the  said 
account  is  correct,  and  that  the  amount  claimed,  as  there  set  forth,  is 
justly  due.  George   IV.  Babcock. 

Subscribed   and  sworn  to  before  me,  ) 

this  eleventh  day  oi November ,  i873.  \ 

(seal)  a.  B.    Webster,  Notary  Public. 

Form  No.  988. 
(Precedent  in  Young  v.  Campbell,  9  111.  156.) 
State  of  Illinois, 
fo  Daviess  county. 

Alexander  Young,  being  duly  sworn,  states  that  he  was  formerly 
sheriff  of  fo  Daviess  county,  and  is  the  plaintiff  in  error  in  the  suit 
which  he  understands  is  now  pending  in  the  Supreme  Court  of 
Illinois,  entitled  '•'•Alexander  Young,  sheriff,  etc.,  v.  Benjamin  H. 
Campbell  and  William  Hempstead,''''  impleaded,  etc.,  which  writ 
is  taken  up  from  the  Circuit  Court  of  yo  Daviess  county ;  that 
{here  were  set  out  in  words  and  figures  the  matters  sworn  to). 
Sworn    and    subscribed    to    before    me,  this  ^         AlexW  Young. 

18th  day  of  December,  A.D.  i8.^7,  as  wit-   \ 

ness    my    hand   and    seal    of   the    Circuit   ( 

Court  of  yo  Daviess  county,  Illinois.  J 

(seal)  Attest  :    Wm.  H.  Bradley,  Clerk. 

XIV.  AFFIDAVIT  BY  DEFENDANT. 

Form  No.  989. 

(2  Burr.  Pr.  (1840),  p.  2.) 
Supreme  Court. 
Richard  Roe  ) 
ats.  > 

yohn  Doe.    ) 
State  of  IVew  York,  ^ 
County  of  Suffolk.     ) 

Richard  Roe,  the  defendant  in  the  above  entitled  cause  {con- 
tinuing and  concluding  as  Form  JVo.  859). 
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990.  AFFJDA  VI TS.  994. 

Form  No.  990. 

(Aik.  F.  211.) 
State  of   Vermont.  } 

County  of   Washington.  \ 

•^       .  /  Action  on  the  case  in    Washington  County  Court 

Richa^^Roe.)      February  Term,  x^. 

Richard  Roe,  defendant  in  this  cause,  doth  on  his  oath  depose 

and  say  [here  set  out  in  words  and  figures  the  matters  sworn  to). 

Richard  Roe. 

State  of  Vermont,  }  j^  ,  r      onz? 

r^        i-      c  Tj/-     7  •   ^        ^  SS.     February  1,  iq96. 
County  01  Washington.  ^  -^ 

Sworn  to  before  me, 

John  Parks,  Justice  of  the  Peace 

in  and  for  said  County  and  State. 

Form  No.  991. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 
(  Venue  as  shown  in  Forms  Nos.  7^8  to  752.) 

I,  Richard  Roe,  the  above  named  defendant,  make  oath  that,  and 
say,  as  follows  {continuing  and  concluding  as  in  Form  No.  809). 

Form  No.  992. 

(Precedent  in  Drew  v.  Pedlar,  87  Cal.  448.) 

[(  Title  of  court  and  cause  of  action  as  in  Fortn  No.  8H.) 

(  Venue  as  in  Form  No.  5-?^.)]^ 

A.  y.  Pedlar,  being  first  duly  sworn,  deposes  and  says  that  he  is 
one  of  the  defendants  in  the  above  entitled  action  ;  that  [here  were 
set  out  in  words  and  figures  the  matters  sworn  to). 

[{Jurat  as  in  Form  No.  81^.)]^  A.  J.  Pedlar. 

Form  No.  993. 
(Precedent  in  Dodge  v.  Ridenour,  62  Cal.  266.) 
[(  Title  of  court  and  cause  of  action  as  in  Form  No.  8lJf-) 
{  Venue  as  in  Form  No.  5'iJ.)]l 

Samuel  Crozier,  being  duly  sworn,  according  to  law,  deposes 
and  says  that  he  is  one  of  the  defendants  in  the  action  pending  in 
the  Superior  Court  in  and  for  the  city  and  county  of  San  Francisco. 
state  of  California,  where  W.  W.  Dodge,  et  al.,  are  plaintiffs,  and 
W.  B.  Ridenour  and  Samuel  Crozier  are  defendants ;  that  {here 
were  set  out  in  words  and  figures  the  matters  sworn  to). 
[{Signature  and  Jurat  as  in  Form  No.  81.^.)^^ 

Form  No.  994. 

(Precedent  in  Flag  v.  Taylor,  8  Houst.  (Del.)  166.) 
State  of  Delaware, 
Kent  county. 

Be  it  remembered  that  on  this  28th  day  of  April,  A.D.  1^88,  be- 

1.  The  words  to  be  supplied  in  [     ]  are  not  found  in  the  precedent. 
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995.  AFFIDA  VITS.  997. 

fore  me,  Henry  G.  Budd,  a  justice  of  the  peace,  personally  came 
Samuel  Taylor,  one  of  the  defendants  in  the  above  stated  suit,  who, 
having  been  duly  sworn,  according  to  law,  doth  depose  and  say 
inhere  were  set  out  in  words  and  figures  the  matters  sworn  to). 
Sworn  and  subscribed  before  me,  this  28 tk  )  Samuel  Taylor. 

day  of  April,  A.D.  i8<5<?.  \ 

Henry  G.  Budd,  Justice  of  the  Peace. 

Form  No.  995. 
(Precedent  in  Dauchy  v.  Miller,  16  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  100.) 
Supreme  Court. 
Sarah  F.   Dauchy  ) 
against  > 

Thomas  S.  Miller.  ) 

Thomas  S.  Miller,  being  duly  sworn,  says  that  he  is  the  above 
named  defendant ;  that  inhere  were  set  out  in  words  and  figures  the 
matters  sworn  to).  T.  S.  Miller. 

Sworn  before  me,  Sept.  \ 
7,  i87^.  \ 

Wm.  H.  Hollister,  Jr.,  Notary  Public. 

XV.  AFFIDAVIT  IN  OPEN  COURT.i 

Form  No.  996. 

State  of  Indiana,  ) 

.  f  ss 

Marion  county.      ) 

Personally  appeared  in  open  court  Chas.  W.  Smith,  who  being 
dulv  sworn  upon  oath  says  [here  were  set  out  the  matters  sworn  to). 
Subscribed  and  sworn  in  open  court,  )  Chas.    W.  Smith. 

January  12,  i871.  \ 

Wm.  J.    Wallace,  Clerk. 

Form  No.  997. 
State  of  Indiana,  \ 
County  of  Parke.  \ 

John  P.    Usher,  being  duly  sworn,  says  that  he  is  one  of  the 

solicitors  of  Denny  Cook,  who  heretofore,  in  the  year ,  filed 

his  petition  in  the  Probate  Court  of  said  county  of  Parke  {^following 
were  the  words  and  figures  contained  in  matters  sworn  to) . 
Subscribed  and  sworn  in  open  court,  )  John  P.   Usher. 

August  30,  1S45.  \ 

John  G.  Davis,  Clerk. 

1.  A  paper  purporting  to  be  an  afB-  by  the  affiant,     i  Encyc.  of  Pl.  and 

davit,   and   so   treated    by   the    court  Pr.  316. 

below,  will  not  be  held  defective  by  An  affidavit  lacking  the  signature 
the  superior  court  because  it  does  not  of  an  officer  can  be  regarded  only  as  a 
appear  to  have  the  jurat  of  the  clerk,  blank  form,  although  the  jurat  con- 
For  it  may  have  been  sworn  to  in  open  tains  the  words,  "Sworn  to  and  sub- 
court;  if  so,  it  needs  no  jurat  as  evi-  scribed  in  open  court,  December  22, 
dence  that  it  had  been  duly  sworn  to  1841."    i  Encyc.  of  Pl.  and  Pr.  318. 
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998.  AFFIDA  VI TS.  1001. 

Form  No.  998. 

(Precedent  in  Fox  v.  Reynolds.  24  Ind.  47.) 
State  of  Indiana,      ( 
Ti-ppecanoe  county.  S 
John  L,.  Reynolds  ) 

against  >  Tippecanoe  Circuit  Court,  October  Term,  iS62. 

Jonathan  Fox.        1 

Noah  Washburn,  a  competent,  disinterested  witness,  being  duly 
sworn  in  open  court,  on  his  oath  says  {here  ivere  set  out  in  words 
and  figures  the  matters  sivorti  to).  Noah   Washburn. 

Subscribed  and  sworn  in  open  ) 
court,  November  5,  iS62.        i 

W.  B.  Ellis.  Clerk. 

Form  No.  999. 
(Precedent  in  Clark  v.  Digges,  5  Gill  (Md.)  115.) 

[(  Title  of  court  and  cause  as  in  Form  No.  836.) 

(  Venue  as  in  Form  No.  836. )'\'^ 

Personally  appeared  in  open  court,  on  this  28th  day  of  August, 
A.D.  1845.    William  B.  Stone,  and  makes  oath,   ujjon    the    Holy 
Evangely  of  Almighty  God,  that  he  is  attorney  for  the  plaintiff 
( here  were  set  out  in  words  and  figures  the  matters  sworn  to) . 
Sworn  to  this  28th  day  (/ 

of  August,  1845.  \ 

W.  Mitchell,  Clerk. 

Form  No.  1000. 

(Archb.  Chit.  F.  203.) 

(  Title  of  court  and  cause  as  shown  in  Form  No.  889. ) 
(  Venue  as  shown  in  Form  No.  889.) 
{Body  of  afiidavit  as  shown  in  Form  No.  889.) 
Sworn  in  court  (or,  if  the  court  be  not  mentioned  at  the 
top  of  the  affidavit,  in  the  court  of  $lueen''s  Bench, 
or    Common    Pleas,   or    Exchequer  of  Pleas),    at 

Westminster  Hall,  the day  of .  18 — . 

By  the  Court. 

XVI.  AFFIDAVIT  ON  INFORMATION  AND  BEUEF.2 

Form  No.  1001. 

(  Title  of  court  and  cause  as  shown  in  Forms  Nos.  737  to  747.) 
(  Venue  as  shown  in  Forms  Nos.  748  to  752. ) 

John  Doe  swears  that  he  is  informed  and  believes  that  {here 
set  out  in  words  and  figures  the  matters  sworn  to). 

{Signature  and  Jurat  as  shown  in  Forms  Nos.  763  to  808.) 

1.  The  words  to  be  supplied  in  [  ]  Where  anything  is  stated  on  informa- 
are  not  found  in  the  precedent.  tion  there  should  always  be  added  the 

2.  Where  a  deponent  swears  to  any  words  which  express  a  belief  as  to  its 
fact  that  is  within  his  own  knowledge  truth,  "And  this  deponent  is  informed 
he  must  swear  directly  and  positively,  and  verily  believes,"  or  words  to  that 
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1002.  AFFIDA  VI TS.  1003. 

Form  No.  1002. 

(Precedent  in  Gorton  v.  Frizzell,  20  111.  292.) 
State  of  Illinois,         ) 
Rock  Island  county.  \ 

I  do  solemnly  swear  that  I  do  verily  believe  "^  inhere  were  set  out  in 
■words  and  figures  the  matters  sworn  to).  Wm.  Frizzell. 

Subscribed  and  sworn  to  before  me,  ) 
this  20th  day  of  July,  i855.  \ 

E.  R.  Bean,  J.  P. 

Form  No.  1003. 

(Precedent  in  Cowden  v.  Wade,  23  Ind.  472.) 
State  of  Indiana, 


Hamilton  county    ' 

Isom   Wade  ) 

against  >  In  the  Hamilton  Circuit  Court. 

Richard  A.  Cowden.  ) 

Richard  A.  Cowden,  being  duly  sworn,  upon  his  oath  says  that 
ijiere  were  set  out  in  words  and  figures  the  matters  sworn  to). 

R.  A.  Cowden. 
State  of  Indiana, 
Hamilton  county. 

The   above    named    affiant,  being  duly  sworn,   says  the  matters 
contained  in  the  foregoing  affidavit  are  true,  as  he  verily  believes. 

W.    W.   Conner,  Clerk. 
March  9,  iS63.  By  y.    W.  Brown,  Jr.,  Deputy. 

effect.  And  the  statement  in  an  affi-  sonal  knowledge  unless  stated  to  have 
davit  of  mere  belief  without  stating  been  on  information  and  belief,  and 
the  ground  of  it  is  of  no  effect,  i  Burr,  unless  it  appears  affirmatively  and  by 
Pr.  342.  Thus  an  allegation  in  an  fair  inference  that  they  could  not  have 
affidavit  that  representations  were  false,  been  and  were  not  on  such  knowledge, 
as  deponent  "had  since  learned,"  i  Encyc.  of  Pl.  and  Pr.  322.  And 
amounts  to  a  positive  averment  of  their  whether  an  allegation  of  a  material 
falsity.  I  Encyc.  OF  Pl.  AND  Pr.  322.  fact,  not  positively  made,  but  on  in- 
And  an  affidavit  in  support  of  a  requi-  formation  and  belief,  is  sufficient, 
sition  which  positively  charges  a  depends  on  the  nature  of  the  case.  In 
crime  is  not  made  insufficient  by  the  Whitlock  v.  Roth,  10  Barb.  (N.  Y.)  78; 
addition  to  the  statement,  "As  de-  Cribben  r-.  Schillinger,  30  Hun  (N.Y.) 
ponent  verily  believes."  r  Encyc  of  248 ;  Steuben  County  Bank  v.  Alberger, 
Pl.  and  Pr.  322.  In  Virginia  it  was  78  N.  Y.  252,  an  affidavit  was  con- 
held  that  the  insertion  by  the  affiant  in  sidered  insufficient  because  the  affiant 
an  affidavit  in  support  of  a  plea  of  non  swore  to  matters  based  upon  his  in- 
ej/yac^awiof  the  words,  "To  the  best  of  formation  and  belief,  although  the 
his  knowledge  and  belief,"  did  not  affidavit  did  not  state  the  sources  of 
vitiate  the  affidavit,  because  no  man  his  information.  But  in  Pierson  v. 
can  be  required  to  swear  positively  (if  Freeman,  77  N.  Y.  589,  the  affidavit 
at  all)  to  legal  inferences.  In  New  was  upheld  where  the  affiant  swore 
York  the  addition  of  the  words,  "To  positively  to  a  state  of  facts,  as  then  it 
deponent's  best  knowledge,  informa-  is  not  necessary  to  state  the  source  of 
tion,  and  belief,"  does  not  modify  or  his  information. 

detract  from  the  words  previously  em-  1.  When  an   affidavit  is  made  by  a 

ployed.      The  true  rule   seems   to  be  third  person  on  behalf  of  the  plaintiff, 

that  statements  in  affidavits  will   be  it  may  be  upon  information  and  belief, 

presumed  to  have  been  made  on  per-  Rev.  Stat.  111.  857,  c.  119,  §  5. 
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Form  No.  1004. 

(Precedent  in  Pope  v.  Hart,  35  Barb.  (N.  Y.)  630.) 
State  of  JVeiv  Tork, 


ss 
Cortland  county. 

Seth  Pope,  of  Cortland,  in  said  county,  being  duly  sworn,  says 

that  he  has,  as  he  verily  believes   ijiere  luere  set  out  in  words  and 

jigures  the  matters  sworn  to).  Set  A  Pope. 

Sworn  before  me,  this  2Jfth  \ 

day  of  yanuary,  186 1.      ) 

P.  B.  Davis,  justice  of  the  peace. 

Form  No.  1005. 

(Precedent  in  Majo  v.  Whitson,  2  Jones  (N.  Car.)  233.) 
State  of  North  Carolina, 
Wake  county. 

On  this  10th  day  of  October,  i851,  Duncan  Cameron  came  before 
the  undersigned,  a  justice  of  the  peace  in  and  for  the  county  afore- 
said, and  made  oath  that  {here  were  set  out  in  words  and  Jigures  the 
matters  sworn  to) ,  according  to  the  best  of  his  recollection  and  belief. 
Subscribed  and  sworn  to  before  me, 
day  and  year  above  mentioned. 
C.  B.  Root,  J.  P.i 

Form  No.  1006. 

(Precedent  in  Wright  v.  Com.,  33  Gratt.  (Va.)  885.) 
Virginia,  )  . 

City  of  Lynchburg.  \ 

This  day  Peter   Wright  made  oath  before  me  that  he  has  been 
creditably  informed  and  believes  that  inhere  were  set  out  in  words 
and  jigures  the  matters  sworn  to). 
Given  under  my  hand,  this  7th  of  Peb^y,  188O. 

Andrew  jf.  De  Witt,  Notary  Public. 

XVII.  Affidavit  made  in  another  state. 
1.  The  Affidavit.2 

Form  No.  1007. 

(  Title  oj"  court  and  cause  as  shown  in  Porms  JVos.  737  to  747.) 

Personally  appeared  Samuel  Short,  the  agent    (or  attorney)  of 

John  Doe,  the  above  named  plaintiff  (or  of  Richard  Roe,  the  above 

named  defendant)  (or  personally  appeared  John  Doe   or  Richard 

Roe,  the  above    named  plaintiff  or  defendant),   who,  being   duly 

1.  To  which  is  added  the  certificate  such  an  affidavit  will  be  dismissed, 
of  the  clerk  of  Wake  County  Court,  If  the  statute  does  not  name  the 
with  the  seal  of  office,  to  the  effect  that  officer  before  whom  an  affidavit 
C.  B.  Root  was  a  justice  of  the  peace  may  be  made  in  the  state,  it  may 
of  that  county.  be    made    before    any   officer  of   the 

2.  Theclericof  court  in  another  state  state  authorized  to  administer  oaths, 
is  not  authorized  to  take  affidavits  to  Love  v.  McAlister,  42  Ark.  183. 
be  used  in  this  state,  and  an  appeal  See  also  Green  v.  Brooks,  25  Ark. 
from  the  judgment  of  a  justice  upon  318. 

630  Volume  I. 


1008. 


A  F  FID  A  VITS. 


1008. 


sworn,  according  to  law,  upon  his  oath  deposes  and  says  that  {here 

set  out  in  words  and  figures  the  matters  sivorn  to). 

Samuel  Short, 
(or  Richard  Roe) 

State  of  Alabama,  \  \       J  /• 

County  of  Mobile.  \ 

Be  it  remembered  ^  that  on  \\\&  first  day  of  February,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-six,  before  me, 
George  W.  Stone,  Chief  Justice  of  the  Supreme  Court  of  the  state 
of  Alabama,*^  personally  appeared  Samuel  Short  (or  Richard  Roe) 
(or  jfohn  Doe),  the  above  named  deponent,  and  before  me  sub- 
scribed the  foregoing  affidavit  at  the  city  of  Mobile,  within  the  said 
county  of  Mobile  and  state  of  Alabama,  and  on  the  same  day  and 
at  the  place  last  above  mentioned  made  solemn  oath  before  me  to 
the  truth  of  said  affidavit  by  him  subscribed. 

George   W.  Stone, 
Chief  Justice  of  the  Supreme  Court. 3 

{Authentication  as  shown  in  Form  No.  lOH.) 

Form  No.   ioo8. 
State  of  Missouri,  ) 
County  of  Barton.  \ 

"jfohn  Doe,  plaintiff,        ) 

against  > 

Richard  Roe,  defendant.  ) 

On  th.1%  first  day  of  July,  i896,  before  me,  a  justice  of  the  peace 
within  and  for  the  county  and  state  aforesaid,  personally  came  and 
appeared  yohn  Doe,  aged  thirty  years,  a  resident  of  the  city  of 
Lamar,  in  the  state  of  Alissouri,  who,  being  by  me  duly  sworn, 
according  to  law,  on  oath  declares  that  his  postoffice  address  is 
Lamar,  county  of  Barton,  state  of  Missouri,  and  inhere  set  out  in 
words  and  figures  the  matters  sworn  to).  his 

yohn  Doe  signed  by  making  his  mark  in  the  )  yohn  x  Doc. 

presence  of  us.  yohn  Smith.  )  mark 

William  yones. 
State  of  Missouri, 
County  of  Barton. 

Sworn  to  and  subscribed  before  me,  Xh\s  first  day  of  yuly,  in  the 
year  i896/  and  I  hereby  certify  that  the  affiant  is  a  respectable  and 
credible  person,  and  resides  as  stated;  that  I  believe  his  statements 


1.  Instead  of  commencing  in  this 
form,  the  attestation  of  the  affidavit 
may  be  in  the  form  of  a  certificate, 
thus:  "I,  J.  K.,  one  of  the  justices, 
etc.,  do  hereby  certify  that  on,  etc., 
personally  appeared,"  etc.  The  lan- 
guage of  the  statute  is,  "  It  must  be 
<ertified.'"  2  Rev.  Stat.  317,  §  33  [396,  § 
25] ,  subd.  I .  It  has  been  held,  however, 
not  to  be  necessary  to  follow  the  letter 
of  the  statute;  a  substantial  compliance 
with  its  provisions  is  sufficient.     Bel- 


den  V.  Devoe,  12  Wend.  (N.  Y.)  223; 
Manufacturer's,  etc.,  Bankr;.  Cowden, 
3  Hill  (N.  Y.)46i.  In  this  last  case 
the  attestation  was  merely  in  the  form 
of  an  ordinary  jurat.  The  form  in  the 
text  is  taken  from  the  one  approved  by 
the  court  in  Belden  v.  Devoe,  12  Wend. 
(N.  Y.)  223,  being  varied  only  so  as 
to  meet  the  objections  raised  in  that 
case. 

2.  Any  court  having  a  seal. 

3.  2  Burr.  Pr.  (1840)  3. 
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are  correct  and  worthy  of  full  faith  and  credit ;  that  I  have  no  interest 
in  this  matter.  I  further  certify  that  the  foregoing  affidavit  w^as  read 
over,  fully  explained  to,  and  understood  by,  the  affiant  before  the 
signing  and  execution  thereof,  and  also  that  the  affiant  is  the  iden- 
tical party  represented  as  making  the  affidavit. 

Abraham  Kent^  Justice  of  the  Peace. 
{^Authentication  as  shoivfi  in  Form  No.  1016.) 

Form  No.  loog. 

State  of  Missouri,  \ 
County  of  Barton.  \ 

In  the  matter  of  the  adoption  of  Samuel  Short,  a  minor,  by  jfohn 
Doe. 

Personally  came  before  me,  a  justice  of  the  peace  in  and  for 
aforesaid  county  and  state,  Richard  Roe,  aged  thirty  years,  and 
Sarah  Roe,  aged  twenty  years,  citizens  of  the  city  of  Lamar,  county 
of  Barton,  state  of  Missouri,  well  known  to  me  to  be  reputable  and 
entitled  to  credit,  and  who,  being  duly  sworn,  on  oath  declare,  in 
relation  to  aforesaid  case,  as  follows  [here  set  out  in  words  and 
figures  the  matters  sworn  to).  Richard  Roe. 

Sarah  Roe. 

Sworn  to  and  subscribed  before  me  by  the  above  named  affiants; 
and  I  certify  that  I  read  the  said  affidavit  to  said  affiants  and  ac- 
quainted them  with  the  contents  thereof  before  they  executed  the 
same.  I  further  certify  that  I  am  nowise  interested  in  said  acts, 
nor  am  I  concerned  in  this  prosecution,  and  that  said  affiants  are 
personally  known  to  me ;  that  they  are  creditable  persons,  and  so 
reputed  in  the  community  in  which  they  reside.  Witness  my  hand 
and  official  seal  this  Jirst  day  of  July,  iS96. 
(seal)  Abraham  Kent,  Justice  of  the  Peace. 

[Authentication  as  shown  in  Form  No.  1016.) 

Form  No.  loio. 

(  Title  of  court  and  cause  as  shown  in  Form  No.  862.) 

(  Venue  as  shown  in  Form  No.  862.) 

[Body  of  affidavit  as  shown  in  Form  No.  862.) 

State  of  Ohio,       ( 

^  ss 
Warren  county.  \ 

On  this  nineteenth  day  of  December ,  A.D.  1854,  personally  ap- 
peared at  Lebanon,  in  said  county  of  Warren,  before  me,  fohn 
Charles  Doe,  judge  of  the  Probate  Court  within  and  for  said  county, 
the  above  named  petitioner,  William  Moore,  who,  being  by  me  duly 
sworn,  on  oath  deposes  and  says  that  the  foregoing  affidavit,  signed 
by  him,  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  upon  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true.  [Signature.) 

Sworn,  subscribed,  and  taken  before 

me  at  Lebanon,  on  the  nineteenth 

day  of  December,  i854. 

fohn  Charles  Doe,  Probate  Judge. 

[Authentication  as  shown  in  Form  No.  1017.) 
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Form  No.  loi  i. 
State  of   Virginia^ 
County  of  Cumberland. 

yohn  Doe 

against 

Richard  Hoe. 

Before  me,  Carl  Johnston,  a  county  judge  in  and  for  the  said 
county  of  Cumberland  and  state  of  Virginia,  this  first  day  of 
July,  i896,  personally  appeared  Samuel  Short,  who,  being  duly 
sworn  by  me,  according  to  law,  deposes  and  says  that  (here  set  out 
in  words  and  figures  the  matters  sworn  to).  Samuel  Short. 

Subscribed  and  sworn  to  before  me, 

the  day  and  year  above  written. 

Given  under  my  hand  and  official 

seal  \.h.\&  first  day  of  July,  i896. 

Carl  Johnston. 

(Authentication  as  shown  in  Form  No.  1018.) 

Form  No.  i  o  i  2 . 

(Precedent  in  Dickinson  v.  Breeden,  30  111.  289.) 

James  W.  Breeden    )^-        -^  r^       ^  •         a  s       tj  l  .. 

■^  .  /    Circuit  Court  in  and  tor  Hancock  county, 

TT  ik    r\-  1  •  V        Illinois.     In  eiectment. 

Henry  K.  Dickinson.  )  •' 

James  W.  Breeden,  plaintiff  aforesaid,  being  first  duly  sworn, 
deposes  and  says  that  ( here  were  set  out  in  words  and  figures  the 
matters  sworn  to).  J.  W.  Breeden. 

State  of  Kentucky, 
County  of  Jefferson. 

Sworn  to  and  subscribed  before  me,  Michael  Murphy,  a  com- 
missioner of  deeds  for  the  states  of  Illinois  and  Kentucky,  by  said 
James  W.  Breeden,  well  known  to  me,  this  ^Qth  day  of  February, 
A.D.  \%60,  at  my  office  in  said  city  of  Louisville,  and  county 
aforesaid.  In  testimony  whereof  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  as  commissioner  in  Kentucky  for  the  state 
of  Illinois,  the  day  and  year  aforesaid. 

(l.  s.)  Michael  Murphy,  Commissioner 

for  State  of  Illinois. 

2.  The  Authentication.! 

Form  No.  loi  3. 
State  of  New  York, 
County  of  Sufifolk. 

I,  William  B.  Duvall,  county  clerk  within  and  for  the  county  and 
state  aforesaid,  decertify  that  Norton  Porter,  Esq.,  who  has  signed 

1.  An  affidavit  taken  in  another  state  of  said  clerk,  the  certificate  also  certi- 

should   be  certified  by   the  officer   or  fying  to  the  effect  that  the  officer  or 

justice  of  the  peace  under  his  hand  and  justice  of  the  peace  is  empowered  by 

seal,  if  he  has  a  seal,  and  attested  by  law  to  administer  oaths,  affirmations, 

the    clerk   of   the  Circuit  or  District  or  make   affidavits.     Rev.    Stat.    Ind. 

Court,orCourtof  Common  Pleas  of  the  (1881),  §  475.     Where   an  affidavit   is 

county  where  such  officer  exercises  his  taken  before  a  notary  public  in  any  of 

official  duty,  under  the  hand  and  seal  the  states  or  territories  of  the  United 
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his  name  to  the  foregoing  affidavit,  was  at  the  time  of  so  doing  a 
notarj'  public  in  and  for  said  county  and  state,  duly  commissioned 
and  sworn,  and  that  all  his  official  acts  are  entitled  to  full  faith  and 
credit,  and  that  the  signature  thereto  is  genuine. 
Witness  my  hand  and  seal  of  office,  \\v\%  first  day  of  yuly,  i896. 
(l.  s.)  W.  R.  Duvall,  County  Clerk 

in  and  for  the  County  of  Suffolk,  State  of  N^ew  York. 


States,  a  certificate  and  seal  sufficiently 
authenticates  the  same  without  the 
additional  certificates  of  the  clerk. 
Rev.  Stat.  Ind.  (1881),  ^  460,  5965; 
Andrews  v.  Ohio,  etc.,  R.  Co.,  14  Ind. 
169.  Affidavits  taken  out  of  the  state 
before  any  judge  or  clerk  of  a  court  of 
record,  or  before  a  notary  public,  or  a 
commissioner  appointed  by  the  gov- 
ernor of  Iowa  to  take  acknowledgment 
of  deeds,  in  the  state  where  such  affi- 
davit is  taken,  are  of  the  same  credi- 
bility as  if  they  were  taken  in  Iowa. 
Iowa  Code,  §  3691 ;  Levy  v.  Wilson,  43 
Iowa  605 ;  Goodnow  v.  Litchfield,  67 
Iowa  691 .  An  omission  by  the  clerk 
of  court  of  another  state  to  show  in  his 
certificate  that  the  court  of  which  he 
is  the  desk  is  a  court  of  record  will 
not  invalidate  the  affidavit  when  the 
fact  that  such  officer  is  authorized  to 
administer  oaths  may  be  established 
by  extrinsic  facts.  Levy  v.  Wilson,  43 
Iowa  605.  A  clerk's  certificate  of 
authentication  to  an  affidavit  taken  out 
of  the  state  did  not  render  the  affidavit 
insufficient  in  failing  to  state  the  county 
of  the  judge's  jurisdiction.  Manu- 
facturers', etc..  Bank  f.  Cowden,  3 
Hill  (X.  Y.)  461. 

The  certificate  of  the  clerk  of  the 
County  Court  of  York  county,  Canada, 
to  an  oath  made  before  the  county 
judge  of  that  county,  complying  with 
the  requirements  of  the  laws  of  New 
York,  except  that  instead  of  saying 
that  the  clerk  was  "  well  acquainted 
with  the  handwriting  of  such  judge, 
and  verily  believes  his  signature  genu- 
ine," it  is  said  that  "  the  name  of  the 
said  Judge  John  Boyd  subscribed  to  the 
above  jurat  is  to  me  known  to  be  the 
autograph  signature  of  said  Judge 
John  Boyd."  This  was  held  to  be  a  sub- 
stantial compliance  with  the  statute. 
Ross  f.  Wigg,  34  Hun  (N.  Y.)  192. 

The  word  "state"  as  used  in  §  844 
of  the  Code  of  Civil  Procedure,  pro- 
viding that  "an  oath  or  affidavit  re- 
quired, or  which  may  be  received,  in 
an  action,  special  proceeding,  or 
other  matter,  may  be  taken  without  the 


state,  except  where  it  is  otherwise 
specially  prescribed  by  law,  before  an 
officer  authorized  by  the  laws  of  the 
state  to  take  and  certify  the  acknowl- 
edgment and  proof  of  deeds  to  be 
recorded  in  this  state,"  refers  in  each 
instance  to  the  state  of  New  York,  and 
not  to  the  state  in  which  the  oath  or 
affirmation  is  taken  by  any  person  au- 
thorized by  the  laws  of  this  state  to 
take  acknowledgment  of  deeds  to  be 
recorded  in  this  state,  even  though  not 
authorized  to  take  acknowledgment  of 
deeds  to  be  recorded  in  the  state  where 
he  resides.  And  this  section  also  ap- 
plies to  oaths  and  affirmations  taken  in 
foreign  countries  as  well  as  in  the  dif- 
ferent states  of  the  Union.  Ross  v. 
Wigg,  34  Hun  (N.  Y.)  192. 

The  authentication  of  affidavits  taken 
in  another  state  need  only  substan- 
tially comply  with  the  requirements 
of  the  statute,  and  it  is  not  necessary- 
to  follow  the  letter  thereof.  Therefore 
an  affidavit  purporting  to  have  been 
"  Subscribed  and  sworn  to  before,  etc., 
at  Williamsport,  Lycoming  county, 
Pennsylvania,  this  tenth  day  of  June. 
A.  D.  1842.  Ellis  Lewis,  President 
Judge,  Eighth  District,  Pennsylvania," 
to  which  was  appended  a  certificate, 
as  follows : 
"State  of  Pennsylvania,  ) 

Lycoming  county,        \ 

"I,  Hepburn  M'Clure,  Prothonotary 
of  the  Court  of  Common  Pleas  of  the 
county  of  Lycoming,  within  the 
Eighlii  Judicial  District  of  Pennsyl- 
vania, do  hereby  certify  that  Ellis 
Lewis,  whose  name  is  subscribed  to 
the  within  certificate,  is  president 
judge  of  the  Court  of  Common  Pleas 
of  the  Eighth  Judicial  District  of 
Pennsylvania,"  etc., 
and  signed  by  Hepburn  M'Clure,  offi- 
cially, with  the  seal  of  the  court 
affixed,  was  held  a  sufficient  authenti- 
cation to  allow  the  affidavit  to  be  read. 
Manufacturers,  etc..  Bank  v.  Cowden, 
3  Hill  (N.  Y.)  461.  This  authentica- 
tion was  upheld  in  Belden  -■.  Devoe, 
12  Wend.  (N.  Y.)  223. 
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Form  No.  i  o  1 4 . 

State  of  Alabama,  ) 
County  of  Mobile.  \  ^^' 

I,  yohn  Hancock.,  clerk  of  the  Supreme  Court  of  the  state  of 
Alabama  within  and  for  the  county  of  Mobile,  in  said  state,  do 
hereby  certify  that  the  Honorable  George  W.  Stone  is  now,  and  for 
more  than  one  year  last  past  has  been,  a  judge  of  said  Supreme 
Court,  being  the  Chief  Justice  thereof,  and  that  I  am  well  ac- 
quainted with  the  handwriting  of  the  said  George  W.  Stone,  and 
that  the  signature  to  the  foregoing  certificate,  annexed  to  the  deposi- 
tion of  John  Doe,  is  the  genuine  signature  of  the  said  George  W. 
Stone,  and  that  the  said  Supreme  Court  is  a  court  of  record  in 
actual  existence,  and  known  and  duly  recognized  under  the  consti- 
tution and  laws  of  the  state  of  Alabama. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  the  said  Supreme  Court,  this  first  day  of  February,  in 
the  year  eighteen  hundred  and  ninety-six. 

(l.  s.)  yohn  Hancock,  Clerk. 

Form  No.  i  o  1 5 . 
State  of  Kansas, 
County  of  Cowley. 

I,  Edward  Pate,  clerk  of  the  District  Court  in  and  for  aforesaid 
county  and  state,  do  certify  that  Daniel  Johnson,  who  hath  signed  his 
name  to  the  foregoing  affidavit,  was  at  the  time  of  so  doing  a  judge  of 
the  District  Court  in  and  for  said  county  and  state,  duly  elected,  com- 
missioned, and  acting  as  such  ;  that  all  his  official  acts  are  entitled  to 
full  faith  and  credit,  and  that  his  signature  thereunto  is  genuine, 
Witness  my  hand  and  seal  of  office,  \}[\\%  first  day  of  July,  i896. 
(l.  s.)  Edward  Pate,  Clerk  of  the 

District  Court  of  Cowley  County,  Kansas. 

Form  No.  i  o  1 6 . 
State  of  Missouri,  ) 
County  of  Barton.  \ 

I,  Calvin  Clark,  clerk  of  the  County  Court  in  and  for  the  afore- 
said county  and  state,  do  certify  that  Abraham  Kent,  Esq.,\v\\o 
has  signed  his  name  to  the  foregoing  affidavit,  was  at  the  time  of  so 
doing  a  justice  of  the  peace  in  and  for  said  county  and  state,  duly 
commissioned  and  sworn  ;  that  all  his  official  acts  are  entitled  to  full 
faith  and  credit,  and  that  his  signature  thereto  is  genuine. 
Witness  my  hand  and  seal,  this  first  day  July,  i896. 

(l.  s.)  Calvin  Clark,  Clerk  of  the 

County  Court  of  Barton  County,  Missouri. 

Form  No.  i  o  i  7 . 
The  state  of  Ohio,  ) 

•  r    SS 

Hamilton  county.  \ 

I,  Calvin  Clark,  clerk  of  the  Probate  Court  within  and  for  said 
county,  do  hereby  certify  that  John  Pomeroy,  before  whom  the 
above  affidavit  was  taken,  is  a  member  [being  sole  judge] ^  of  the 

1.  The  words  in  [  ]  are  not  necessary. 
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Probate  Court  (or  other  title  as  the  case  may  be),  which  is  a  court 
of  said  state  (or  of  the  United  States),  existing  pursuant  to  the  laws 
thereof,  in  and  for  said  county  {or  other  district)  ;  and  that  he  is  duly 
qualified  and  commissioned  as  such  [and  that  said  affidavit,  before 
him  taken  and  acknowledged,  is  in  due  form  of  law], ^  and  that  the 
subscription  to  the  same  is  his  genuine  signature. 
Witness  my  hand,  and  the  seal  of  said  court,  at  Lebanon,  this  twen- 
tieth day  of  December,  A.D.  i854« 

(seal)  Calvin  Clark,  Clerk  Probate  Court. 

State  of  Ohio, 
Hamilton   county. 

I,  yohn  Pomeroy,  Judge  of  the  Probate  Court  in  and  for  said 
county,  hereby  certify  that  Calvin  Clark,  whose  certificate  is  at- 
tached above,  is  clerk  of  said  court,  duly  commissioned  and  qualified 
as  such,  and  that  his  certificate  and  attestation  above  is  authentic, 
and  in  due  form  of  law. 

Witness  my  hand,  at  Cincinnati,  this  December  20,  A.D.  1^54. 

yohn  Pomeroy,  Probate  Judge. 

Form  No.  ioi8. 
State  of  Virginia,  ^  ^        -^ 

County  of    Cumberland.  ) 

I,  Calvin  Clark,  clerk  of  the  County  Court  of  the  county  afore- 
said, in  the  state  of  Virginia,  which  is  a  court  of  record,  do  certify 
that  Daniel  Johnston,  whose  genuine  signature  is  attached  to  the 
foregoing  certificate,  is,  and  was  at  the  time  of  signing  the  same, 
the  County  Judge  in  and  for  the  said  county,  duly  elected  and  quali- 
fied, and  authorized  by  virtue  of  his  office,  to  take  acknowledgments 
and  administer  oaths  ;  and  that  his  attestation  is  in  due  form  of  law, 
and  his  said  signature  is  genuine. 

In  testimony  whereof  I  have  hereunto  set  my  hand,  and  afilixed  the 
seal  of  the  said  court,  t\{\?,Jirst  day  of  July,  i896. 

(seal)  Calvin  Clark,  County  Clerk. 

XVIII.  AMENDED  AFFIDA VIT.2 
Form  No.  i  o  i  g . 

(Precedent  in  Fox  i.  Lawson,  44  Ala.  321.) 

The  state  of  Alabama, 
Perry  county. 

Came  personally  before  me,  B.  S.  Williams,  Judge  of  the  Pro- 
bate Court  of  Perry  county,  Alabama,  N.  J.  Fox,  who,  by  way  of 
amendment  to  his  original  affidavit,  hereto  attached,  after  being 
duly  sworn,  says  {here  -were  set  out  in  -words  and  figures  the  matters 
s~j,'orn  to).  ]V.  J.  Fox. 

Sworn  and  subscribed  before  me, 

April  12,  i869. 

B.  S.  Williams ,  Judge  of  Probate. 

1.  The  words  in  [  ]  are  not  necessary,     stantial  defects,  may  be  amended.  This 

2.  In  nearly  all  the  states  the  formal  includes  defects  in  the  jurat,  i  Encyc. 
defects  of  an  affidavit,  and  even  sub-     of  Pl.  and  Pr.  336,  337. 
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J^or   Forms   relating    to    Affidavits    of  Illegality   in   Georgia,    see    the    title 
ILLEGALITY. 


AFFIDAVITS   OF   MERITS   OR    DEFENSE. 

I.  BY  DEFENDANT,  639. 

1.  To  Prevent  Inquests  or  Judgments  by  Default,  639. 

a.  The  Usual  Form,  639. 

b.  In  Delaware,  644. 

c.  In  Illinois,  645. 

d.  In  Maryland,  648. 

e.  In  New  Jersey,  648. 

f.  In  Pennsylvania,  649. 

(i)    On  Personal  Knowledge,  649. 

(2)  On  Information  and  Belief,  650. 

{a)   Generally,  650. 

(^)  Alleging  Defect  in  Copy  of  Statement  Served  on 

Defendant,  650. 
{c)  Alleging  Matter  in  Abatement,  651. 
{d)  Affidavit  Operating  as  a  Demurrer,  651. 

(3)  Partly  on  Personal  Knowledge,  and  Partly  on  Information 

and  Belief,  651. 

(4)  When  the  Facts  are  Peculiarly  within  the  Knowledge  of 

Another,  652. 

(5)  Relying  upon  an  Instrument  of  Writing,  652. 

{a)   Generally,  652. 
\b)  A  Record,  653. 

g.  To  Part  only  of  Plaintiff ' s  Demand,  653. 

(i)  In  Illinois,  653. 

(2)  In  Maryland,  654. 

(3)  In  Pennsylvania,  654. 

h.    To  Plea  in  Bar,  Concluding  to  the  Country,  655. 

2.  To  Open  Inquests  or  Set  Aside  Judgments  by  Default,  656. 

a.  In  General,  656. 

b.  Judgment  against  Infants  without  Appointment  of  Guardian 

ad  Litem,  659. 

c.  To  Set  Aside  a  Regular  Attachment  or  Regular  Proceedings  on 

Bail  Bond,  at  Common  Law,  659. 

3.  To  Obtain  a  Change  of  Venue,  660. 
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4.  By  One  of  Several  Defendants,  662. 

a.  In  General,  662. 

b.  In  Illinois,  666. 

c.  In  Maryland,  667. 

d.  In  New  fersey,  668. 

II.  BY  ONE  OTHER  THAN  DEFENDANT,  668. 

1.  In  General,  668. 

2.  By  Defendant' s  Agent,  669. 

a.  Generally,  669. 

b.  Defendant' s  Wife,  671. 

c.  Defendant' s  Attorney  of  Record,  (iTZ. 

(1)  Generally,  672. 

(2)  For  Change  of  Venue,  676. 

d.  Defendant' s  Attorney  s  Clerk  or  Agent,  676. 

e.  Defendant' s  Attorney  in  Fact,  677. 

III.  SUPPLEMENTAL  AFFIDAVIT,  677. 

IV.  NOTICE  TO   FILE  AFFIDAVIT  UNDER  THE  NEW  JERSEY  STAT- 

UTE, 678. 

1.  In  General,  678. 

3.  Alternative  Notice  to  File  an  Affidavit  of  Merits  and  Plead  in  Thirty 

Days,  678. 

V.  JUDGMENT  FOR  WANT  OF  AFFIDAVIT,  679. 

1.  Rule  for  fudgment,  679. 

a.  For  Want  of  Affidavit,  679. 

b.  For  Want  of  Sufficient  Affidavit,  679. 

2.  Order  Making  Rule  for  fudgment  Absolute,  679. 

3.  Order  Discharging  Rule  for  fudgment,  679. 

4.  fudgme?tt  and  Assessment  of  Damages,  680. 

a.  fudgment,  680. 

b.  Assessment  of  Damages,  680. 

6.  Exception  to  Refusal  to  Enter  Judgment,  680. 

CROSS-REFERENCES. 

For  the  Pleading  and  Practice  relating  to  Affidavits  of  Merits  or  Defense,  see 
the  Encyclopaedia  of  Pleading  and  Practice,  volume  i,  pages 
33810  376.1 

1.  For  the  definition  of  an  affidavit  required   to   obtain    an    extension   of 

of  merits,  as  well  as  its  office  and  use  time  to  answer  or  demur,     i  Encyc. 

c-enerally,  see  i   Encyc.  of  Pl.  and  of  Pl.  and  Pr.  355. 

Pr.  338,  340.  At  What  Time  to  be  Made. — As  to 

Necessity  of  Making  an  Affidavit  to  Ac-  when  the  affidavit  should  be  made,  see 

company  Motions. — For  the  necessity  of  i  Encyc.  op  Pl.  and  Pr.  357,  358. 

an   affidavit  of   merits   to  accompany  Time  of  Service  and  Filing. — As  to  the 

certain   motions   other   than   motions  time  of  service  and  filing  of  the  affi- 

for  change  of  the  place  of  trial  of  the  davit,  see  i  Encyc.  of  Pl.  and  Pr.  375. 

action,  see  i  Encyc.  of  Pl.  and  Pr.  Verified  Answer,  Snfflclency  of,  as  an 

356,  357-  Affidavit  of  Merits. — In  some  jurisdic- 

Extendlng  Time  to  Answer  or  to  Demur,  tions  the  verified  answer  is  allowed  to 

—An  affidavit  of  merits  is  sometimes  take  the  place  of  an  affidavit  of  merits 

638  Volume  I. 


1020.  AFFIDA  VI TS  OF  MERITS  OR  DEFENSE.  1020. 

For  other  Forms  of  Affidavits  of  Merits  or  Defense,  see  the  various  particular 
titles  in  which  such  Affidavits  are  used ;  also  the  GENERAL  AN- 
AL YTICAL  INDEX  to  this  work. 

For  the  Forms  of  Affidavits  generally,  including  the  formal  parts,  in  all  juris- 
dictions, see  the  title  AFFIDA  VI TS,  ante. 

I.  BY  DEFENDANT.i 

1.  To  Prevent  Inquests  or  Judgments  by  Default.2 

a.  The  Usual  Form.  3 

Form  No.  1020. 

(2  Burr.  Pr.  (1840)  22;   i   Humphr.  Prec.  437;    i  Tillingh.  &   Shearm.  Pr.  403; 
McCall's  Forms  (2d  ed.)  5;  Burr.  App.  17.) 


for  the  purpose  of  opening  the  default. 
I  Encyc.  of  Pl.  and  Pr.  354.  This 
is  true  in  Arkansas,  Kupferle  v.  Mer- 
chant's Nat.  Bank,  32  Ark.  717;  in 
Illinois,  Kimbark  v.  Blundin,  6  111. 
App.  539;  Fergus  v.  Cleveland  Paper 
Co.,  3  111.  App.  629;  in  Kansas,  Mc- 
Pherson  v.  Kingsbaker,  22  Kan.  646; 
in  Mississippi,  Johnston  v.  Beard,  7 
Smed.  &  M.  (Miss.)  214;  in  Nebraska, 
Hasrgerty  t'.  Walker,  21  Neb.  596;  and 
in  Wisconsin,  under  the  laws  of  1861, 
c.  21  r,  Loucheine  v.  Strouse,  49  Wis. 
622,'., contra, M.o\\ry  V.  Hill,  11  Wis.  146. 

But  in  other  jurisdictions  the  veri- 
fied answer  will  not  serve  this  purpose, 
I  Encyc.  of  Pl.  and  Pr.  354;  as  in 
California,  Parrott  v.  Den,  34  Cal.  79; 
in  Colorado,  Martin  v.  Skehan,  2  Colo. 
614;  Central  v.  Wilcoxen,  3  Colo.  566; 
and  in  Wisconsin  to  prevent  an  in- 
quest prior  to  the  laws  of  1861,  c.  211, 
Mowry  v.  Hill,  11  Wis.  146. 

In  Kimbark  v.  Blundin,  6  111.  App. 
539,  a  plea  of  nan  est  factum,  duly  veri- 
fied, in  an  action  upon  an  appeal  bond, 
was  held  to  present  a  good  defense 
upon  the  merits,  and  an  affidavit  of 
truth  on  such  plea  was  sufficient  as  an 
affidavit  of  merits. 

In  Fergus  v.  Cleveland  Paper  Co., 
3  111.  App.  629,  the  appellants,  where 
sued  as  partners,  filed  a  plea  of  general 
issue,  together  with  other  pleas, verified 
by  an  affidavit,  denying  joint  liability, 
and  these  pleas  were  stricken  from  the 
files  for  want  of  an  affidavit  of  merits. 
It  was  held  that  the  affidavits  verify- 
ing the  pleas  showing  a  defense  to  the 
entire  action  were  sufficient  as  affi- 
davits of  merits. 

In  Johnston  v.  Beard,  7  Smed.  &  M. 
(Miss.)  214,  it  was  held  that  a  good 


plea  in  bar,  with  an  affidavit  of  truth 
attached  thereto,  was  equivalent  to  an 
affidavit  of  merits. 

In  Mowry  v.  Hill,  11  Wis.  146,  it  was 
held  that  a  verified  answer  would  not 
take  the  place  of  an  affidavit  of  merits 
in  equity  where  the  rule  required  the 
affidavit  to  state  the  facts  constituting 
a  meritorious  defense  in  detail. 

In  New  York  the  rule  is  that  a  veri- 
fied answer  will  not  take  the  place  of 
an  affidavit  of  merits  for  the  purpose 
of  opening  a  default,  i  Encyc.  of 
Pl.  and  Pr.  364.  But  in  State  Bank 
V.  Gill,  23  Hun  (N.  Y.)  406,  it  seems 
that  a  verified  answer  under  the  New 
York  Code,  §  980,  will  take  the  place 
of  an  affidavit  of  merits  for  the  pur- 
pose of  preventing  an  inquest. 

1.  By  Wliom  Made. — As  to  who  should 
make  the  affidavit,  see  i  Encyc.  of 
Pl.  and  Pr.  358-360.  See  also  infra, 
II.,  this  title. 

2.  An  affidavit  of  merits  is  required 
to  prevent  inquests,  in  New  York ;  also 
in  many  jurisdictions  to  prevent  judg- 
ments by  default,  i  Encyc.  of  Pl. 
and  Pr.  341,351. 

3.  Substance  of  the  Affidavit  Generally. 
— The  substance  of  the  ordinary  af- 
fidavit of  merits  is  to  the  effect  that 
the  defendant  has  fully  and  fairly 
stated  his  case  to  his  counsel,  giving 
the  name  of  such  counsel,  and  that  he 
has  a  good  and  substantial  defense  on 
the  merits  thereof,  as  he  is  advised  by 
said  counsel,  after  such  statement 
made  as  aforesaid,  and  verily  believes 
to  be  true.  Brown  v.  Cowee,  2  Dougl. 
(Mich.)  432;  Bernstien  v.  Brown,  23 
Neb.  64;  and  is  usually  in  these  words, 
or  words  of  like  effect :  •'  That  the  de- 
fendant has  fully  and  fairly  stated  the 
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Affidavit  of  merits,  l 


Supreme  Court. 

yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
State  of  JVeiv  Tork, 
County  of  Suffolk. 

Richard  Roe,  the  defendant  3  in  the  above  entitled  action,  being 
duly  sworn,  doth  depose  and  say  that  he  has  fully  and  fairly  stated  * 


case  to  his  counsel,  yofin  Laiv,  Esq. 
and  that  he  has  a  good  and  substantial 
defense  upon  the  merits  in  the  action, 
as  he  is  advised  by  his  counsel  after 
such  statement  made  as  aforesaid,  and 
verily  believes."  i  Encyc.  of  Pl.  and 
Pr.  360;  Brown  v.  St.  John,  19  Wend. 
(N.  Y.)  617. 

An  affidavit  setting  out  that  the  de- 
fendant "  has  fully  and  fairly  stated 
the  case  to  his  counsel,  and  that  he  has 
a  good  and  substantial  defense  on  the 
merits  to  the  whole  of  plaintiff's  de- 
mand, as  he  is  advised  by  his  said  coun- 
sel, and  verily  believes  to  be  true,  " 
was  considered  sufficient.  Butler  xk 
Mitchell,  17  Wis.  52. 

Where  Facts  are  Stated. — Where  the 
affidavit  states  the  facts  constituting  a 
good  defense  the  usual  form  is  not 
required,  i  Encyc.  of  Pl.  and  Pr. 
366.     See  also  infra,  note  2,  p.  646. 

1.  Title  of  Court  and  Cause. — For  the 
title  of  the  court  and  cause  in  any  par- 
ticular jurisdiction  other  than  that 
given  in  this  form,  consult  the  title 
Affidavits,  ante.  Every  affidavit  of 
merits  ought  to  be  properly  entitled 
of  the  action,  and  when  not  so  entitled 
has  been  held  to  be  void,  i  Encyc. 
OF  Pl.  and  Pr.  374.  In  Sandland  v. 
Adams,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.  )98,  where  the  title  of  the  action 
was  "  Sandland  v.  Adams,"  and  the  af- 
fidavit of  merits  was  entitled  "Adams 
ads.  Sutherland,"  it  was  held  that  no 
affidavit  of  merits  had  been  served  in 
the  case  of  "  Sandland  7'.  Adams." 
In  State  v.  Consolidated  Virginia,  etc., 
Min.  Co.,  13  Nev.  202,  where  the 
affidavit  of  merits  was  entitled  only 
"  State  of  Nevada,  Storey  County," 
but  referred  intelligently  to  the  action 
in  which  it  was  used,  the  defect  in  the 
title  was  immaterial.  And  in  Illinois 
it  has  been  held  not  indispensable  that 
the  affidavit  should  have  a  caption  or 
be  entitled  in  the  cause.  Harris  .v. 
Lester,  80  111.  307.  See  also  infra, 
note  5,  p.  645. 

2.  Venue. — For  the  proper   form  of 


the  venue  of  the  affidavit  in  any  particu- 
lar jurisdiction,  consult  the  title  Af- 
fidavits, ante.  If  the  venue  of  the 
affidavit  is  omitted  it  is  a  nullity  al- 
though sworn  to  before  the  officer 
named  therein.  Cook  v.  Staats,  18 
Barb.  (N.  Y.)  407. 

3.  Must  be  Made  by  Defendant. — An  af- 
fidavit must  appear  to  have  been  made 
by  defendant  himself,  or  by  his  attor- 
ney or  agent  for  him,  Morris  v.  Hunt, 
I  Chit.  Rep.  93,  18  E.  C.  L.  37;  and 
should  be  made  by  the  defendant  in 
person,  unless  some  good  reason  exists 
for  its  being  made  by  some  one  else, 
Bailey  v.  Taaffe,  29  Cal.  422;  State 
Bank  v.  Williams,  Harr.  (Mich.)  219; 
Brown  ti.  Cowee,  2Dougl.  (Mich.)  432  ; 
Roosevelt  v.  Dale,  2  Cow.  (N.  Y.)  581 ; 
Johnson  v.  Lynch,  15  How.  Pr.  (N.Y. 
Super.  Ct.)  199;  Mason  v.  Bidleman, 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  62; 
Bernstien  v.  Brown,  23  Neb.  64.  See 
also  infra,  note  2,  p.  668 ;  i  Encyc.  of 
Pl.  and  Pr.  358. 

4.  Statement  of  the  Case — Gener- 
ally.— It  is  wise  to  follow  the  settled 
form  of  an  affidavit  of  merits,  as  slight 
deviations  have  been  held  to  render 
the  affidavit  insufficient.  Onondaga 
Countv  Bank  v.  Shepherd,  19  Wend. 
(N.  Y')  10. 

On  Information. — Generally  the  be- 
lief of  the  defendant  should  be  founded 
upon  his  own  knowledge  and  not 
upon  information,  i  Encyc.  of  Pl. 
AND  Pr.  365.  And  an  affidavit  of 
merits  stating  the  facts  on  informa- 
tion and  belief  has  been  held  insuf- 
ficient, as  being  purely  hearsay.  Jen- 
kins V.  Gamewell  Fire  Alarm  Tel.  Co. 
(Cal.  1892),  31  Pac.  Rep.  570;  Adam- 
son  V.  Wood,  5  Blackf.  (Ind.)  448.  For 
the  rule  in  Pennsylvania,  see  infra,  I. 
I./.  (2)  this  title. 

In  Brown T".  Cowee,  2Dougl.  (Mich.) 
432,  it  was  held  that  the  person  mak- 
ing the  affidavit,  whether  the  defend- 
ant, or  his  agent  or  his  attorney,  should 
swear  to  a  defense  upon  the  merits, 
from  his  own  knowledge  of  the  facts 
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the      case  ^    in     the     above    action     to     yeremiah     Mason^^    his 

constituting  such  defense,  and  not 
from  his  opinion  and  belief. 

"■Fully  and  Fairly."— The  affidavit 
should  state  that  defendant  fully  and 
fairly  stated  the  cause  of  action  to  his 
counsel.  Bernstien  v.  Brown,  23  Neb. 
64;  Brown  v.  Cowee,  2  Dougl.  (Mich.) 
432;  I  Encyc.  of  Pl.  and  Pr.  360, 
361.  The  affidavit  was  held  defective 
which  omitted  the  words  "fully  and 
fairly  stated."  Gary  v.  Livermore,  2 
How.  Pr.  (N.  Y.  Supreme  Ct.)  170. 
Or  the  word  "fairly."  Bleecker  v. 
Storms,  2  How.  Pr.  (N.  Y.  Supreme 
Ct. )  161.  Nor  is  it  sufficient  to  use 
equivalent  words ;  thus,  where  defend- 
ant stated  in  his  affidavit  that  he  had 
made  "  a  full  and  fair  statement  of  all 
the  facts  of  the  case  as  far  as  they  had 
come  to  his  knowledge,  and  he  be- 
lieved them  to  exist,"  the  affidavit 
was  held  defective.  Brown  v.  St. 
John,  19  Wend.  (N.  Y.)  617.  The 
words  "  fully  and  fairly  "  apply  to  the 
case,  not  to  the  disclosure  of  the  facts 
which  the  witnesses  swear  to  ;  and  an 
affidavit  "that  defendant  had  stated  to 
his  counsel  the  facts  which  he  expects 
to  prove  by  each  and  every  witness  " 
was  sufficient.  Anonymous,  i  Hill 
(N.  Y.)  668. 

'•'■Stated^'' — An  affidavit  stating  "that 
the  case  had  been  fully  and  fairly  rep- 
resented to  counsel "  was  held  suffi- 
cient, the  word  "represented"  being 
equivalent  to  "stated."  Francis  v. 
Cox,  33  Cal.  323 ;  Woodward  v.  Backus, 
20  Cal.  137. 

1.  What  Case  must  be  Stated — "The 
Case." — Instead  of  the  words  "  the 
case  "  it  has  been  held  sufficient  to  use 
the  words  "  this  case,"  Brownell  v. 
Marsh,  22  Wend.  (N.  Y.)  636;  or  the 
words  "his  case,"  Brownell  v.  Marsh, 
22  Wend.  (N.  Y.)  635 ;  Brown  v.  Mas- 
ten,  2  How.  Pr.  (N.  Y.  Supreme  Ct.) 
195;  or  the  words  "  the  facts  in  this 
case,"  Jordan  v.  Garrison,  6  How.'  Pr. 
(N.  Y.  Supreme  Ct.)  6.  But  an  affi- 
davit has  been  held  insufficient  which, 
instead  of  the  words  "the  case,"  con- 
tained the  words  "the  facts  of  his 
case,"  Fitzhugh  v.  Truax,  i  Hill  (N. 
Y.)  644 ;  or  the  words  "  his  case  in  this 
cause,"  Ellis  v.  Jones,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  296;  or  the  words 
"  his  defense,"  Richmond  v.  Cowles, 
2  Hill  (N.  Y.)  359;  Tompkins  v.  Acer, 
10  How.  Pr.  (N.  Y.  Supreme  Ct.)  309; 
Burnham  v.  Smith,  11  Wis.  258;  Nick- 


erson  v.  California  Raisin  Co..  61  Cal. 
268  {contra,  Bernstien  v.  Brown,  23 
Neb.  64) ;  or  the  words  "  the  facts  of  his 
defense,"  Rickards  v.  Swetzer,  3  How. 
Pr.  (N.  Y.  Supreme  Ct.)  413,  i  Code 
Rep.  (N.  Y.)  II. 

An  affidavit  was  sufficient  which 
stated  :  "  I  have  fully  and  fairly  stated 
the  case  in  this  action  to  my  attorney 
and  counsel,"  etc.  Watkins  v.  Degener, 
63  Cal.  500.  Contra,  Ellis  v.  Jones,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  296, 
where  the  allegation  was  that  the  de- 
fendant "  had  stated  his  case  in  this 
cause,"  etc.  There  is  no  essential  dif- 
ference between  an  affidavit  of  merits 
stating  that  defendant  "  has  fully  and 
fairly  stated  the  case  in  this  action," 
and  an  affidavit  which  states  that  he 
"  has  fully  and  fairly  stated  the  facts 
of  the  said  case."  Rathgeb  v.  Tis- 
cornia,  66  Cal.  96.  An  affidavit  stating 
that  the  defendant  "has  fully  and  fairly 
stated  the  facts  of  the  case  in  this 
action,"  was  held  sufficient.  Buell 
V.  Dodge,  63  Cal.  553.  In  Crosby  v. 
Inness,  5  D.  P.  C.  566,  an  affidavit 
which  contained  no  allegation  of  a 
statement  of  facts,  but  stated  "that  the 
defendant  has  a  good  defense  on  the 
merits,  as  he  is  advised  and  believes," 
was  held  sufficient.  In  Sanborn  v. 
Centralia  Furniture  Mfg.  Co.,  5  Wash. 
150,  an  affidavit  was  held  insufficient 
which  stated  "  that  defendant  had  em- 
ployed an  attorney  and  stated  the 
defense  to  him,  and  through  the  attor- 
ney's neglect  the  default  had  been 
taken,  and  since  then  he  had  employed 
another  attorney,  by  whom  he  was  ad- 
vised that  he  had  a  good  defense  on  the 
merits,  and  he  believed  the  same  to  be 
true."  In  Duche  v.  Voisin,  18  Abb. 
N.  Cas.  (N.  Y.  Supreme. Ct.)  358,  the 
affidavit  was  deemed  insufficient  which 
stated  "  that  defendant  has  a  good  and 
valid  defense  upon  the  merits  to  the 
whole  of  said  plaintiflf's  claim  in  this 
action,  and  that  he  is  not  indebted  to 
the  plaintiff  in  the  amount  claimed  in 
the  complaint,  or  any  sum  whatever." 

2.  Name  of  Counsel. — It  is  a  better 
practice  for  the  affidavit  to  state  the 
name  of  the  defendant's  counsel,  i 
Encyc.  of  Pl.  and  Pr.  365;  Reidy 
V.  Scott,  53  Cal.  69 ;  Treftz  v.  Stahl,  46 
111.  App.  462  ;  Brown  v.  Cowee,  2  Dougl. 
(Mich.)  432;  Bernstien  v.  Brown,  23 
Neb.  64;  Butler  v.  Mitchell,  17  Wis. 
52  ;  Sutton  V.  Wegner,  72  Wis.  294. 


I  E.  of  F.  P.— 41 
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counsel, ^^  who  resides  at  Riverhead,  in  the  said  county  of  Suffolk^ 
and  that  he  has  a  good  2  and  substantial  defense  3  upon  the  merits* 


1.  statement  to  be  Hade  to  wbat  Conn- 
Bel. — The  statement  should  have  al- 
leged to  have  been  made  to  the  counsel 
of  the  defendant.  Treftz  -■.  Stahl,  46 
111.  App.  462  ;  I  Encyc.  of  Pl.  and  Pr. 
364.  In  State  Bank  v.  Gill,  23  Hun 
(N.  Y.)  406,  an  affidavit  which  failed 
to  state  that  the  counsel,  whose  advice 
is  sworn  to,  was  the  counsel  of  the  de- 
fendant in  the  action  in  which  the 
affidavit  was  made,  was  held  to  be  de- 
fective. 

2.  "Foil  and  Substantial  Defense." — 
An  affidavit  averring  that  the  defend- 
ant has  "  a  full  and  substantial  de- 
fense "  has  been  held  not  sufficient,  as 
it  should  state  that  defendant  has  "a 
good  and  substantial  defense."  Utica 
Bank  z-.  Root,  4  Hill  (N.  Y.)  535. 

3.  "Good  and  Substantial  Defense." — 
The  affidavit  must  allege  that  the  de- 
fendant has  "  a  good  and  substantial 
defense."  Tate  r.  Bodfield,  3  D.  P.  C. 
218;  Lane  f.  Isaacs,  3  D.  P.  C.  652; 
Page  v.  South,  7  D.  P.  C.  412.  An 
affidavit  is  sufficient  which  states  that 
"  defendant  has  a  good  and  perfect  de- 
fense," Reidy  v.  Scott,  53  Cal.  69;  or 
that  "  defendant  has  a  good  and  valid 
defense,"  Rowland  v.  Coyne,  55  Cal. 
4;  or  that  "  defendant  has  a  good,  full, 
and  perfect  defense,"  Woodward  v. 
Backus,  20  Cal.  137 ;  Francis  v.  Cox,  33 
Cal.  323.  But  an  affidavit  "that  the 
defendant  has  merits  and  a  good 
cause  of  defense  "  was  held  insufficient. 
Lane  v.  Isaacs,  3  D.  P.  C.  652. 

Necessity  of  Detailing  Facts  of  Defense 
— Generally. — If  the  affidavit  states 
that  the  defendant  has  disclosed  the 
facts  stated  in  his  defense  to  his  coun- 
sel, and  is  by  him  advised  that  he  has 
a  good  and  valid  defense,  the  facts  stat- 
ing such  defense  need  not  be  detailed. 
Francis  v.  Cox,  33  Cal.  323;  Wood- 
ward V.  Backus,  20  Cal.  137;  McCor- 
mick  V.  Wells,  83  111.  239.  But  compare 
note  3,  p.  639,  .?«/ra;  Stuberf.  Schack, 
83  111.  191;  McCord  V.  Crooker,  83 
111.  556;  Shaw  V.  Brown,  42  Miss.  309. 
For  the  rule  in  Illinois,  see  infra,  note 
2,  p.  646.  For  the  rule  in  Pennsylvania, 
see  infra,  note  i,  p.  649.  For  the  rule 
as  to  affidavits  of  merits  to  set  aside 
judgments  by  default,  see  infra,  note 
1,  p.  656. 

In  Chancery. — A  general  affidavit  of 
merits  is  not   received  in  chancery; 


the  party  must  state  what  such  merits 
are.  Meach  v.  Chappell,  8  Paige  (N. 
Y.)  135;  Thayer  v.  Swift,  Walk. 
(Mich.)  384.  Therefore  the  usual  form 
in  all  its  strictness  may  be  dispensed 
with.  I  ExcYC.  OF  Pl.  and  Pr.  366. 
Thus  a  defendant's  affidavit  that  he 
has  a  good  defense,  without  stating  the 
nature  and  subject  of  such  defense,  was 
deemed  insufficient.  See  Ins.  Co.  v. 
Stebbins,  8  Paige  (N.  Y.)  565.  Nor  is 
the  sworn  answer  sufficient  as  an  affi- 
davit of  merits  in  chancery  practice, 
although  it  might  avail  to  prevent  an 
inquest.  Mowry  v.  Hill,  11  Wis.  146. 
Compare  also  note  i,  p.  656,  infra. 

4.  "  Upon  the  Merits  " — Generally. — 
The  affidavit  must  state  that  the 
defendant  has  a  good  and  substantial 
defense  "  upon  the  merits."  i  Encyc. 
OF  Pl.  and  Pr.  363 ;  Brown  v.  Cowee, 
2  Dougl.  (Mich.)  432;  Bernstien  v. 
Brown,  23  Neb.  64.  An  affidavit 
that  the  defendant  has  a  defense,  with 
the  usual  allegations,  with  the  excep- 
tion that  the  statement  on  the  "mer- 
its "  was  left  out,  was  held  bad.  i 
Burr.  Pr.  214,  note  b;  Tompkins  v. 
Acer,  ID  How.  Pr.  (N.  Y.  Supreme 
Ct.)  309.  But  compare  Briggs  v. 
Briggs,  3  Johns.  (N.  Y.)  449;  Meech 
V.  Calkins,  4  Hill  (N.  Y.)  534. 

An  affida^-it  of  defense  without 
swearing  to  merits  or  advice  of  coun- 
sel was  deemed  insufficient.  McMur- 
ray  v.  Gifford,  5  How.  Pr.  (N.  Y. 
Supreme  Ct.)  14.  An  affidavit  "that 
defendant  hath  merits  and  a  good  de- 
fense" is  bad.  Lane  v.  Isaacs,  3  D.  P. 
C.  652.  An  affidavit  "that  defendant 
has  a  good  and  meritorious  defense  " 
is  bad,  and  is  not  equivalent  to  a  state- 
ment of  a  "  defense  on  the  merits." 
Westerley  v.  Kemp,  i  Tyr.  261 ;  Bower 
V.  Kemp,  I  C.  &  J.  287.  But  in  Worth- 
ington  V.  Pierson,  3  Edw.  Ch.  (N. 
Y.)  297,  an  affidavit  "that  defendant 
has  a  good  and  substantial  defense  in 
the  cause"  was  held  sufficient  as  being 
equivalent  to  a  "  defense  on  the  merits." 

After  Demurrer  Overruled. — On 
overruling  a  demurrer  to  the  declara- 
tion, an  affidavit  of  merits,  required  by 
the  Mississippi  statute,  need  not  state 
"  that  the  defendant  has  a  meritorious 
defense."  It  is  sufficient  if  it  sets  out 
the  ground  of  a  legal  defense.  Shaw 
V.  Brown,  42  Miss.  309. 
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thereof  ^^     (or    in    the    action)  ^^     as    he 
counsel  ^    after    such  statement  *    made 


is    advised    by    his    said 
as    aforesaid,  and     verily 


1.  Defense  to  What.  —  Stating  a  de- 
fense to  "  the  demand,"  or  "  the  bond," 
or  ♦'  note,"  or  "  declaration,"  is  not 
sufficient.  Meech  v.  Calkins,  4  Hill 
(N.  Y.)  534.  Thus  an  affidavit  that 
defendant  "  has  a  defense  upon  the 
merits  to  the  plaintiff's  demand  on 
the  promissory  note  on  which  this  ac- 
tion is  brought,"  etc.,  has  been  held 
defective.  Mason  v.  Moore,  2  How. 
Pr.  (N.  Y.  Supreme  Ct.)  70;  Che- 
mung Canal  Bank  f. Chemung  County, 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  162. 
So  of  a  statement  that  defendants  "  had 
a  good  and  substantial  defense  upon 
the  merits  of  the  above  entitled  cause, 
to  the  promissory  note  on  which  this 
action  is  brought  thereof,  as  they  are 
advised  by  their  said  counsel."  Du- 
rant  v.  Cook,  i  How.  Pr.  (N.  Y.  Su- 
preme Ct. )  45.  And  so  also  of  a  state- 
ment that  the  defendant  has  a  good 
defense,  etc.,  "to  the  plaintiff's  decla- 
ration filed  in  this  suit."  Howe  v. 
Hasbrouck,  i  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  68.  An  affidavit  is  defec- 
tive which  avers  that  defendant  "  has  a 
good  and  valid  defense  to  the  whole  of 
plaintifT's  claim  as  set  forth  in  said 
complaint  upon  the  merits  thereof," 
instead  of  stating  that  defendant  "  has 
a  good  and  substantial  defense  on  the 
merits  in  this  cause."  State  Bank  v. 
Gill,  23  Hun  (N.  Y.)  406. 

Must  Be  a  Defense  to  the  Whole  Action. 
—  The  affidavit  must  state  that  the  de- 
fense is  to  the  whole  action.  Where 
it  was  alleged  "  that  defendant  has  a 
good  and  substantial  defense  on  the 
merits  to  the  whole  or  some  part  of 
plaintiff's  demand,"  the  affidavit  was 
held  bad.  Chemung  Canal  Bank  v. 
Chemung  County,  i  How.  Pr.  (N.  Y.) 
Supreme  Ct.)  162.  Compare  infra, 
I.  I.  g,  this  title,  for  affidavits  of  merits 
to  part  only  of  plaintiflF's  demand. 

2.  "In  the  Action."  — The  affidavit 
must  state  that  the  defendant  has  a 
good  and  substantial  defense  on  the 
merits  in  the  action,  i  Encyc.  of 
Pl.  and  Pr.  364.  An  affidavit  omit- 
ting the  words  "in  the  action"  was 
held  bad.  Tate  v.  Bodfield,  3  D.  P.  C. 
218.  An  affidavit  "  that  the  defendant 
has  a  good,  legal,  and  meritorious  de- 
fense," omitting  the  words  "  in  the 
action,"  is  sufficient.  Howe  v.  Col- 
dren,  4  Nev.  171.     In  Johnson  v.  Nev- 


ison,  2  D.  P.  C.  260,  the  words  "to 
this  action  "  were  held  equivalent  to 
the  words  "  in  the  action." 

3.  "Advised  by  His  Said  Counsel." — In 
general,  the  affidavit  should  show  the 
advice  of  counsel.  Brown  v.  Cowee, 
2  Dougl.  (Mich.)  432;  Bernstien  v. 
Brown,  23  Neb.  64;  Swartwout  v. 
Hoage,  16  Johns.  (N.  Y.)  3;  Bruen 
V.  Adams,  3  Cai.  (N.  Y.)  97;  Cannon  t;. 
Titus,  5  Johns.  (N.  Y.)  355;  Hart  v. 
McGarry,  i  How.  Pr.  (N.  Y.  Supreme 
Ct.)74.  SeealsoMcMurray  f .  GifTord, 
5  How.  Pr.  (N.  Y.  Supreme  Ct. )  14; 
I  Encyc.  of  Pl.  and  Pr.  364.  But 
when  the  affidavit  sets  forth  the  facts 
relied  on,  so  that  the  court  can  see  that 
there  are  merits,  oath  to  the  advice  of 
counsel  is  not  necessary.  The  words 
" advised  by  my  counsel  "  or  "advised 
by  my  counsel  in  this  cause  "  have  been 
held  equivalent  to  the  words  "  advised 
by  his  counsel,"  and  sufficient.  Row- 
land V.  Coyne,  55  Cal.  r ;  Watkins  v. 
Degener,  63  Cal.  500;  Howe  v.  Col- 
dren,  4  Nev.  171;  Butler  t;.  Mitchell, 
17  Wis.  52;  Brown  v.  St.  Johns,  19 
Wend.  (isr.  Y.)  617,  An  affidavit 
"  that  the  defendant  has  been  advised, 
and  believes  that  he  has  a  good  de- 
fense, "  omitting  to  state  that  he  is 
advised  by  his  counsel,  was  held  insuf- 
ficient. Lecompte  v.  Wash,  4  Mo. 
557.  An  affidavit  was  defective  which 
stated  that  defendant  "is  advised  by 
said  counsel  that  defendants  have  a 
good  and  substantial  defense  to  said  suit 
upon  the  merits,  which  advice  this  de- 
ponent believes  to  be  true,"  as  swear- 
ing he  believed  in  the  advice  rather 
than  the  merits.  Brittan  v.  Peabody, 
4  Hill  (N.  Y.)  61.  An  affidavit  "  that 
defendant  as  informed  believes  he  has 
a  good  defense"  was  held  insufficient. 
Page  V.  South,  7  D.  P.  C.  412. 

4.  "After  Such  Statement." — The  fact 
that  the  advice  was  after  the  statement 
is  essential ;  but  if  these  words  are 
omitted  it  will  be  deemed  implied  by 
the  form  of  the  preceding  allegations. 
Brown  v.  Seys,  2  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  276.  But  it  is  a  better  prac- 
tice to  have  the  affidavit  show  that  the 
advice  of  counsel  was  given  after  the 
statement  of  the  case  was  made  to  him. 
I  Encyc.  of  Pl.  and  Pr.  364;  Brown 
V.  Cowee,  2  Dougl.  (Mich.)  432  ; 
Bernstien  v.  Brown,  23  Neb.  64. 
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believes  l  to  be  true.  Richard  Roe.' 

Sworn  to  before  me,  this  seventh  ) 
day  of  July,  i896.  \ 

Norton  Porter.,  Notary  Public 
in  and  for  Suffolk  County.  2 

OR 

Form  No.   102  i. 
(  Title  of  court  and  cause  as  shovjn  in  Form  No.  1020. ) 
(  Venue  as  sho^jon  in  Form  No.  1020.) 

Richard  Roe,  being  duly  sworn,  upon  his  oath  deposes  and  says: 
First,  That  he  is  the  defendant  in  the  above  entitled  action. 
Second,  That  he  has  fully  and  fairly  stated  {^continuing  and  con- 
cluding as  in  Form  N^o.  1020). 

b.  In  Delaware. 

Form  No.  1022. 

State  of  Delaware,  )  j  *u  c  ^  •  r^  _«. 
^  ^  c  T^  .  >  in  the  Suf>ertor  Court. 
County  01  Kent.        \  -^ 

John  Doe       ) 
against         >  Summons  case. 
Richard  Roe.  ) 

The  defendant  in  the  above  stated  suit,  by  Jeremiah  Mason,  his 
attorney,  files  the  following  affidavit  of  defense  to  the  whole  cause 
of  action  in  the  above  stated  suit.  jferemiah  Mason, 

Attorney  for  the  Defendant. 
State  of  Delaware,  ) 
Kent  county.  \ 

Be  it  remembered  that  on  this  jirst  day  of  July,  A.D.  i896, 
before  Norton  Porter,  notary  public  for  the  state  of  Delaware, 
personally  came  Richard  Roe,  the  defendant  in  the  above  stated 
suit,  who,  being  by  me  duly  sworn  according  to  the  law,  doth 
depose  and  say  that  he  is  the  defendant  in  the  above  stated  suit ; 
that  he  verily  believes  there  is  a  legal  defense  to  the  whole  of  the 
cause  of  action  in  the  above  stated  suit,  the  nature  and  character 

1.  "Believes  to  Be  True." — The  affida-  the    proper    jurat    affixed    thereto,    i 

vit  should  show  that  the  defendant  be-  Encyc.  of  Pl.  and  Pr.  374;  and  where 

lieves  the  defense  to  be  good,  i  Encyc.  the  affidavit  is  made  by  an   illiterate 

OF  Pl.  and  Pr.  365.  An  affidavit  that  person,  the  jurat  should  state  that  the 

deponent  "is  advised  by  said  counsel  affidavit  was  read  over  to  him,  and  that 

that  said  defendants  have  a  good  and  he  appeared  to  understand  it,  as  is  the 

substantial  defense  to  said  suit  on  the  case  in  all  affidavits  by  such  persons, 

merits,   which    advice    deponent    be-  Haynes   v.    Powell,   3   D.   P.  C.  599. 

lieves  to  be  true,"  was  held  insufficient  But  in  Nathan  v.  Cohen,  3  D.  P.  C. 

in  Brittan  v.  Peabody,  4  Hill  (N.  Y.)  370,  where  the  affidavit  purported  to 

61.  And  in  Wharton  v.  Barry,  i  How.  be  signed  by  the  defendant,  it  did  not 

Pr.  (N.  Y.  Supreme  Ct.)  62,  an  affi-  invalidate   it    because   it  was   signed 

davit  of  merits,  part  of  which  was  as  in  a  foreign  character,  and  there  was 

follows:   "  The  defendant  has  a  good  no   statement   in    the  jurat    to    show 

substantial  defense  therein  upon  the  that  the   defendant   was   a   foreigner, 

merits,  as  he  is  advised  by  the  counsel  and  that  the  character  was  his  signa- 

above  named,  and  verily  believed  to  be  ture. 

true,"  was  held  insufficient.  The  word  For  the  proper  form  of  jurat  to  fit 

"believed"  should  have  been  "believes."  any  particular  affidavit,  consult  the  title 

S.  Jurat. — The  affidavit  should  have  Affidavits,  ante. 
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whereof  is  as  follows  inhere  set  out  in  words  and  figures  the  matters 
constituting  the  defense). 

(  Signature  and  jurat. )  ^ 

Form  No.  1023. 
(Precedent  in  Flag  v.  Taylor,  8  Houst.  (Del.)  166.) 

[(  Title  of  court  and  cause. )'\^ 
State  of  Delaware,  ) 
ICent  county.  ) 

Be  it  remembered  that  on  this  twenty-eighth  day  of  April,  A.D. 
18^^,  before  me,  Henry  G.  Budd,  a  justice  of  the  peace,  personally 
came  Samuel  Taylor,  one  of  the  defendants  in  the  above  stated 
suit,  who,  having  been  duly  sworn  according  to  law,  doth  depose 
and  say  that  he  is  one  of  the  defendants  in  the  above  stated  suit ; 
that  he  verily  believes  that  there  is  a  legal  defense  to  the  whole  of 
the  cause  of  action  in  the  above  stated  suit,  the  nature  and  character 
whereof  is  as  follows  :  That  the  plaintiffs  failed  to  perform  their 
contract  with  the  said  defendant  in  the  matter  of  the  goods  for  the 
payment  of  which  the  said  suit  is  brought.  Samuel  Taylor. 

Sworn    and    subscribed    before    me,    this 

twenty-eighth  day  of  April,  A.D.  i8^5. 

Henry  G.  Budd,  Justice  of  the  Peace. 

e.  In  Illinois.  3 
Form  No.  1024. 
State  of  Illinois,      )  In  the  Circuit  Court  of   Greene  county,* 

County  of  Greene.  \     '         of  the  September  Term,  A.D.  i896. 
John  Doe      ) 
against         > 
Richard  Roe.  )  ^ 

Richard  Roe,  being  duly  sworn,  deposes  and  says  that  he  is  the 
defendant  in  the  above  entitled  cause,*  and  that  he  verily  believes 
he  has  a  good  ^  defense  to  said  suit  upon  the  merits  to  the  whole  of 


Affidavit  of  merits. 


1.  For  the  proper  form  of  signature 
and  jurat  to  affidavits  in  Delaware,  con- 
sult the  title  Affidavits,  ante. 

2.  The  title  of  the  court  and  cause 
does  not  appear  in  the  precedent. 
Consult  the  title  Affidavits,  ante,  for 
the  manner  of  entitling  affidavits  in 
Delaware. 

3.  The  affidavit  of  merits  must  be 
filed  with  the  plea.     Puterb.  PI.  167. 

€.  Where  the  caption  contains  the 
name  of  the  state  and  county  where 
made,  though  the  name  of  the  county 
is  not  repeated  in  giving  the  title  to 
the  court,  this  will  be  sufficient.  So 
held  in  Beardsley  v.  Gosling,  86  111. 
58,  where  the  affidavit  was  entitled  in 
the  caption  as  follows : 

)In    the   Superior 
Court,    of     the 
*  January    Term, 
1876." 


6.  No  caption  nor  title  is  necessary 
to  an  affidavit  of  merits  filed  with  the 
plea.  Identification  as  having  been 
filed  in  the  cause  is  sufficient.  Beards- 
ley  V.  Gosling,  86  111.  58;  Hays  v. 
Loomis,  84  111.  18;  McCormick  v. 
Wells,  83  111.  239;  Wilborn  v.  Black- 
stone,  41  111.  264. 

An  affidavit  of  merits  on  the  same 
paper  with  the  pleas  entitled  "  Richard 
Roe  ads.  John  Doe  "  is  the  same  in  law 
as  "John  Doe  r.  Richard  Roe,"  and  is 
properly  entitled ;  so  held  where  the 
affidavit  was  thus  entitled  :  "Frank  A. 
Bowen  ads.  Wilcox  &  Gibbs  Sewing 
Machine  Company."  Bowen  r. Wilcox, 
etc.,  Co.,  86  111.  12.  To  the  same  effect. 
Hays  V.  Loomis,  84  111,  18;  McCor- 
mick V.  Wells,  83  111.  239. 

6.  An  affidavit  to  a  plea  stating  that 
the  party  has  a  defense  upon  the 
merits,  omitting  the  word  "good,"  is 
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the  said  plaintiff's  demand  ^  {here  may  be  stated  the  facts  consti- 
tuting the  defense).^ 

{^Signature  and  jurat. ^^ 


sufficient  under  an  act  regulating  the 
particular  practice  of  the  Circuit  and 
Common  Pleas  Court  of  Cook  county. 
McDonnell  v.  Ohvell,  17  111.  375. 

1.  An  affidavit  is  sufficient  if  it 
follows  the  language  of  the  statute, 
Stuber  v.  Schack,  83  111.  191 ;  McCor- 
mick  V.  Wells,  83  111.  239;  but  it  need 
not  be  couched  in  the  exact  words  of 
the  statute,  it  being  sufficient  if  it  is 
made  substantially  according  to  the 
requirements  thereof.  Thus,  an  affi- 
davit was  deemed  sufficient  which 
averred  that  defendant  "has  a  good 
and  direct  defense  to  the  whole  suit 
upon  the  merits,  ashe  verily  believes." 
Harrison  v.  Willett,  79  111.  482.  And 
so  with  an  affidavit  that  stated  that  the 
defendant  "  believes  he  has  a  defense 
to  the  suit  upon  the  merits  to  the 
whole  of  plaintiff's  demand."  Mc- 
Cormick  v.  Wells,  83  111.  239.  When 
filed  with  the  plea  the  affidavit  need 
not  be  in  the  express  language  of 
the  statute.     Castle  v.  Judson,  17  111. 

381. 

In  Fisher  v.  Nat.  Bank  of  Commerce, 
73  111.  34,  an  affidavit  of  merits  as  fol- 
lows:  "August  Fisher,  being  duly 
sworn,  deposes  and  says  that  he  is  the 
defendant  in  the  above  entitled  cause, 
and  that  he  verily  believes  that  he  has 
a  good  defense  to  said  suit  upon  the 
merits,"  was  in  strict  conformity  with 
the  thirty-sixth  section  of  the  Prac- 
tice Act  of  Illinois,  and  the  trial  court 
erred  in  holding  it  insufficient. 

An  affidavit  of  merits  by  the  de- 
fendant in  these  words  :  "  And  the  de- 
fendant, Philip  Wadsworth,  being  duly 
sworn,  doth  depose  and  say  that  he  is 
the  defendant  in  the  above  entitled 
cause,  and  that  he  verily  believes  he 
has  a  good  defense  to  said  cause  upon 
the  merits,"  being  properly  entitled 
and  duly  sworn  to  by  the  defendant, 
and  filed  with  the  general  issue,  is 
equivalent  to  a  statement  of  the  de- 
fense to  the  whole  of  plaintiff's  claim, 
and  is  a  substantial  compliance  with 
the  statute  relating  to  said  affidavit. 
Wadsworth  v.  yEtna  Nat.  Bank,  84 
111.  274. 

2.  Detailing  Facts. — The  facts  consti- 
tuting the  defense  need  not  be  detailed, 
McCormick  v.  Wells,  83  111.  239; 
Stuber  v.  Schack,  83  111.  191.  Where, 
however,    a   defendant  undertakes   to 


set  up  in  his  affidavit  the  facts  relied 
on  to  sustain  his  plea,  he  will  be  held 
to  the  same  strictness  in  matters  of 
substance  as  in  pleading.  McCord  v. 
Crooker,  83  111.  556;  Stuber  r;.  Schack, 

83  111.  191.  See  also  i  Encyc.  of  Pi.. 
AND  Pr.  367. 

But  where  a  defendant  sets  out  the 
state  of  facts  which  constitutes  a  meri- 
torious defense  to  plaintiff's  claim,  and 
swears  that  he  believes  they  are  true, 
this  is  all  that  should  be  required  of 
him.   Hays  v.  Loomis,  84  111.  19. 

An  affidavit  was  held  insufficient,  as 
disclosing  a  defense  which  could  not 
be  given  in  evidence  under  the  plea  of 
usury,  where  the  plea  averred  that 
defendant  had  paid  $150  for  forbear- 
ance in  the  payment  of  $3,850  for  sev- 
enty-five days,  and  the  affidavit  of 
merits  stated  that  the  note  sued  on 
was  given  for  the  balance  due  on  an- 
other note,  and  that  defendant  paid 
$125  for  forbearance  in  the  payment 
of  such  balance  of  seventy-eight  days. 
Frank  v.  Morris,  57  III.  138. 

An  affidavit  filed  with  the  plea  that 
the  defendant  verily  believes  that  he 
has  a  good  defense  to  the  suit  upon  the 
merits  to  the  whole  of  plaintiff's  de- 
mand is  sufficient ;  but  if  he  files 
another  affidavit  setting  up  the  facts 
relied  upon  as  a  defense,  the  burden  is 
thrown  upon  him  to  state  such  facts  as 
will  enable  the  court  to  see  that  he  has 
a  meritorious  defense.  Eberhart  7'. 
Page,  89  111.  550. 

The  defendant  having  filed  a  plea 
without  an  affidavit,  the  plaintiff  will 
be  entitled  to  judgment  by  default; 
and  if  the  defendant,  on  motion  to 
strike  his  plea  from  the  files,  asks 
leave  to  file  an  affidavit  of  merits,  un- 
der such  circumstances  he  may  be  re- 
quired to  disclose  the  nature  of  his 
defense,  that  the  court  may  see  whether 
it  is  meritorious  or  not.  Wilder  t'.  Ar- 
wedson,  80  111.  435. 

If  the  court  lays  a  rule  upon  defend- 
ant to  file  a  further  affidavit  disclosing 
the  particular  nature  of  the  defense, 
and  he  undertakes  to  comply  there- 
with, which  he  need  not  necessarily 
do,  he  is  bound  to  set  forth  in  detail 
such  facts  as  to  show  that  he  has  a 
meritorious  defense.  Hays  v.  Loomis, 

84  111.  18. 

3.  For  the  formal  parts  of  affidavits 
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Form  No.   1025. 
(Precedent  in  McCormick  v.  Wells,  83  111.  239.) 


ss.]' 


In  the  Superior  Court  of   Cook  county.     To  the  May  Term,  A.D. 

i876. 
[State  of  Illinois, 
County  of   Cook. 

Thomas  J.    Wells  )  2 

against  > 

F.  A.  McCormick  di-ad  yoseph  Rigby.  ) 

yoseph  Rigby,  one  of  the  above  named  defendants,  being 
first  duly  sworn,  on  his  oath  says  that  he  has  a  good  defense 
to  the  above  suit,  upon  the  merits,  to  the  whole  of  plaintiff's 
demand.  yoseph  Rigby. 

{yurat.y 

Form  No.   1026. 


(Precedent  in  Wilborn  v.  Blackstone.  41  111.  265.) 


State  of  Illinois, 
Cook  county. 

Timothy  B.  Blackstone,  yoel  A/ 
Matteson,  Samuel  L.  Keith,  iox 
themselves,  and  Timothy  B. 
Blackstone,  Edward  L.  Tink- 
ham,  and  yohn  Hossack.  as 
trustees  of  the  estate  of  George 
Bennett, 

against 
William   Wilborn. 


Forcible  detainer  in  yus- 

)>       tice'' s  Court,  on  appeal 

from  C.  D.    Wolf,  J.  P. 


This  affiant,     William    Wilborn,   being  duly  sworn,   upon    oath 


in  Illinois,  including  the  jurat,  consult 
the  title  Affidavits,  ante. 

1.  The  words  in  [  ]  were  not  found 
in  the  precedent,  but  have  been  sup- 
plied to  complete  the  form. 

2.  This  affidavit  was  approved  of  on 
the  authority  of  Hays  v.  Loomis,  84 
111.  18,  where  it  was  held  that  where 
an  affidavit  of  merits  is  filed  with  a 
plea,  it  is  not  necessary  that  it  should 
have  any  caption  at  all,  or  that  it 
should  be  entitled  in  any  cause  or 
in  any  particular  way,  it  being  suffi- 
cient if  it  is  identified  as  having  been 
filed  in  the  cause.  In  Hays  v. 
Loomis,  the  affidavit  was  entitled 
in  the  cause  with  the  true  names 
of  the  parties,  but    they   were   trans- 


posed, as  is  the  usual  custom  in  en 
titling  pleas.  The  trial  court  errone 
ously  struck  out  defendant's  plea  in 
that  case  for  want  of  a  sufficient 
affidavit  of  merits.  See  also  supra, 
note  5,  p.  645. 

3.  The  jurat  is  not  found  in  the 
precedent;  it  would  be  like  the  jurat 
found  in  Form  No.  1026,  infra. 

4.  This  affidavit  held  good  in  sub- 
stance as  conforming  to  the  practice 
applicable  to  the  courts  in  Cook  county, 
notwithstanding  it  failed  to  give  the 
title  of  the  court  or  of  the  term,  it 
being  readily  capable  of  identification 
as  belonging  to  the  case  in  which  it 
was  regularly  filed.  Wilborn  v.  Black- 
stone,  41  111.  264. 
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says  that  he  has  a  good  defense  to  said  suit  upon  the  merits,  and 
that  he  is  the  above  named  defendant. 

William   Wilborn. 
Sworn  to  and  subscribed  to  before 
me,  May  22,  iS6o. 

C.  D.   Wolf,  J.  P. 

d.  In  Maryland. 
Form  No.   1027. 

(  Title  of  court  and  cause.  )'^ 
State  of  Maryland,  } 
City  of  Baltimore.  \ 

On  Xhefrst  day  of  fuly,  i896,  before  me,  the  subscriber,  a  justice 
of  the  peace  of  the  state  of  Maryland,  in  and  for  Baltimore  city, 
personally  appeared  Richard  Roe,  the  above  named  defendant,  and 
made  oath  in  due  form  of  law-,  on  the  Holy  Evangely  of  Almighty 
God,  that  every  plea  so  pleaded  by  the  defendant  is  true ;  *  and, 
further,  that  he,  the  affiant,  verily  believes  that  the  defendant  will  be 
able  at  the  time  of  trial  of  the  cause  to  produce  sufficient  evidence 
to  support  the  said  plea,  and  that  he  is  advised  by  counsel  to  file  the 
said  plea.  Abraham  Kent,  J.  P. 

I  hereby  certify  that  I  advised  the  defendant  making  the  above 
oath  and  filing  said  pleas  to  do  the  same. 

Jeremiah  Mason, 
Attorney  for  Defendant. 

e.  In  New  Jersey. 

Form  No.  1028. 

In  the  Supreme  Court. 
Richard  Roe  \ 

against        >  Affidavit  of  merits. 2 
fohn  Doe.     ) 
State  of  New  Jersey,  ) 
County  of  Bergen.       \ 

Richard  Roe,  of  full  age,  being  duly  sworn,  on  his  oath  says 
that  he  is  the  defendant  in  the  above  entitled  cause,  and  that  he 
believes  that  he  has  a  just  and  legal  defense  to  the  action  on  the 
merits  of  the  case.  Richard  Roe. 

{Jurat.Y 

1.  For  the  title  of  the  court  and  cause  2.  For  the  proper  form  of  entitling 

of  an  affidavit  in  Maryland,  consult  the  affidavits  in  New  Jersey,  consult  the 

title  Affidavits,  ante.    The  practice,  title  Affidavits,  ante. 

however.is  to  havethe  affidavit  and  plea  3.  For  the  form  of  the  jurat  to  affi- 

upon  the  same  sheet  of  paper,  in  which  davits  in  New  Jersey,  consult  the  title 

case  the  affidavit  need  not  be  entitled.  Affidavits,  ante. 
i  t  beingotherwise  sufficiently  identified. 
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f.  In  Pennsylvania.  1 

(1)  On  Personal  Knowledge. 

Form  No.  1029. 

In  the  court  of  Comtnon  Pleas  of  Chester  county. 

yohn  Doe      ) 
against         V  For  the  ^u/y  Term,  i896.     No.  103.^ 
Richard  Roe.  ) 
Chester  county,  ss. 

Richard  Roe.,  the  defendant  in  the  above  entitled  cause,  being 
duly  sworn  according  to  law,  deposes  and  says*  that  he  has  a  just, 
true,  full,  and  legal  defense  to  the  whole  of  plaintiff's  claim,  the 
nature  and  character  of  which  is  inhere  state  the  facts  on  vohich  the 
defense  is  founded.,  in  such  terms  as  to  exclude  confusion  and  du- 
plicity and  constitute  a  legal  answer  to  plaintiff ^ s  demands)\  and 
further  affiant  saith  not.  Richard  Roe. 

Sworn  to  and  subscribed  before  me,  ) 

this  sixth  day  of  fuly,  i896.  ) 

(seal)  Norton  Porter,  Notary  Public. 3 

Form  No.  1030. 

(Precedent  in  Martien  v.  Manheim,  80  Pa.  St.  478.) 

[  (  Title  of  court  and  cause,  venue,  and  commencement  as  usual. )  ]* 
That  he  has  a  legal  defense  to  the  whole  claim  sued  on,  of  the 

1.  Facts  must  be  Stated. — The  affida-  Debt. — For  precedents  to   affidavits 

vit  of  defense  prescribed  by  the  statute  of  defense   to  an  action  in  debt,   see 

of  Pennsylvania  must  state  every  fact  Wood   v.  Nevins,   2  Miles   (Pa.)   113. 

necessary  to  a  defense ;  it  should  be  a  See  also  Gallinger  v.  Hoon,  i  Grant's 

statement  of  facts,  not  a  conclusion  of  Cas.  (Pa.)  59. 

law,   and   should   be   clearly  and  not  Scire  Facias. — For  precedents  of  affi- 

evasively   stated,     i    Encyc.    of    Pl.  davits   of   defense   to   proceedings  by 

AND  Pr.  368,  369.     Nothing  whatever  scire  facias,  see  Skidmore  f .  Bradford, 

should  be  left  to  inference.     Peck  v.  4  Pa.  St.  296;  Carey  7.  Com.,  4  Brewst. 

Jones,  70  Pa.  St.  83.     An  affidavit,  to  (Pa.)  62;  Kensington  Dist.  v.  Keith,  2 

be  sufficient  under  the  Pennsylvania  Pa.  St.  218;  Morgan  t'.  Morgan,  166  Pa. 

Act  of  April  7,  1862,  requiring  an  affi-  St.    450;    Fidelity   Ins.,   etc.,    Co.    v. 

davit  of  defense  in  suits  on  claims  by  Dietz,    132   Pa.    St.   36;    RadcliiTe   v. 

the  commonwealth  to  set  forth  specif-  Herbst,     135    Pa.   St.    568;    Strawick 

ically  the  nature  and  character  of  the  v.  Munhall,   139  Pa.  St.   163 ;    Bolton 

same,    should    negative    the    facts   of  v.    Hey,   148  Pa.  St.  156;  Shannon  r. 

notice   of  a  settlement  as  averred  in  Broadbent,    162    Pa.    St.    19^;    Phila- 

the  narrative.     Pacific,  etc.,  Tel.  Co.  delphia  Brick  Co.  v.  Johnson  Co.,  162 

V.  Com.,  3  Brewst.  (Pa.)  517.  Pa.  St.  199;   Murphy  r.  Cappeau,  147 

Precedents — Assumpsit. — For  prece-  Pa.  St.  45. 

dents  of  affidavits  of  defense  to  actions  Trespass  on  the  Case. — For  a  prece- 

of  assumpsit,  see  Kountz  v.  Citizens'  dent  of  defense  in  an  action  of  trespass 

Oil    Refining   Co.,    72    Pa.    St.    392;  on  the  case,  see  Real  Estate  Savings 

Kountz  V.  Kirkpatrick,  72  Pa.  St.  376;  Institution  v.  Linder,  74  Pa.  St.  371. 

Potter  V.   Hartnett,    148   Pa.    St.    15;  2.  For  the  proper  method  of  entitling 

Woodward  f.  Brace,  139  Pa.  St.  316;  affidavits  in  Pennsylvania,  consult  the 

Hill  V.  Gaw,  4  Pa.  St.  493;  Com.  v.  title  Affidavits,  ante. 

American   Tobacco   Co.,   173  Pa.   St.  3.   For  the  proper  form  of  a  jurat  to 

531 ;  Lane  ■:;.  Penn    Glass   Sand  Co.,  affidavits  in   Pennsylvania,  consult  the 

172  Pa.  St.  258;  Murphy  f.  Taylor,  173  title  Affidavits,  ante. 

Pa.  St.  319.  4.  See  supra.  Form  No.  1029,  for  a 
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nature  following;  that  he  never  was,  and  is  not  now,  a  member  of 
the  firm  of  Bevan  &  Wallace,  which  firm  purchased  the  goods 
sued  on  in  the  copy  filed ;  that  he  is  a  member  of  the  firm  trading 
as  the  Coaquannock  Mining  and  Smelting  Company.  The  said  firm 
never  authorized  the  purchase  of  the  goods  sued  for,  and  deponent 
believes  that  the  plaintiff's  have  charged  the  firm  of  Bevan  & 
Wallace  with  said  goods,  and  that  said  firm  is  indebted  to  the  firm 
of  the  Coaquannock  Mining  and  Smelting  Company.  All  of  which 
deponent  will  prove  in  a  trial  of  the  case. 
[  {^Signature  and  jurat. ^^  ^ 

(2)  On  Information  and  Belief. 2 
(a)    Generally. 
Form  No.   103  i. 

(  Commencing  as  in  Form  No.  1029,  and  continuing  down  to*) 
that  he  is  informed,  and  verily  believes,  that  he  has  a  just,  true, 
full,  and  legal  defense  to  the  whole  of  the  plaintiff^'s  demands  in 
said  cause,  the  nature  and  character  of  which  is  as  follows  {^here 
state  the  facts  on  ivhich  the  defense  is  founded  in  such  terms  as  to 
exclude  confusion  and  duplicity ,  and  constitute  a  legal  answer  to 
plaintiff ''s  demands)  ;  [also  state  the  sources  of  defendant s  infor- 
mation) ;  all  of  which  facts  herein  set  out  the  deponent  expects  to 
be  able  to  prove  upon  the  trial  of  said  cause ;  and  further  deponent 
saith  not. 

(  Signature  and  jurat  as  in  Form  No.  1029. ) 

[b)   Alleging  Defect  in  Copy  of  Statement  Served  on  Defendant. 

Form  No.  1032. 

[Commencing  as  in  Form  No.  1029,  and  continuing  down  to*) 
that  he  is  informed  and  verily  believes  that  the  plaintiff  is  not  entitled 
to  maintain  his  action  herein*  because  the  deponent  has  not  been 
served  with  a  copy  of  plaintiff's  statement  filed  therein,  as  required 
by  the  provisions  of  the  Act  of  the  Assembly  of  May  25,  1887,  §  4, 

pattern  of  the  formal  commencement,  insufficient.     Bank  v.   Morgan,  35  W. 

which  does  not  appear  in  the  prece-  N.  C.  (Pa.)  484.     The  sources  of  the 

dent.  information    should    be   stated,   or  it 

1.  The  signature  and  jurat  do  not  should  be  averred  that  the  defendant 
appear  in  the  precedent,  but  would  be  expects  to  be  able  to  prove  them,  i 
like  Form  No.  1029,  supra,  in  that  re-  Encyc.  of  Pl.  and  Pr.  369;  Winsor 
spect.  V.   Farmers',   etc.,  Nat.   Bank,  81  Pa. 

2.  On  Information  and  Belief. — While  St.  304. 

an  affidavit  of  defense  may  be  based         In  Black  v.  Halstead,  39  Pa.  St.  71, 

on  the  information  and  belief  of  the  and  Hermann  v.  Ramsey,  5  W.  N.  C. 

defendant,   Philadelphia  v.  Peterson,  (Pa.)  188,  it  was  decided  that  when  an 

3  W.   N.  C.    (Pa.)   292;    Cumberland  affidavit    of   defense   was   made   upon 

Bldg.,  etc.,  Assoc,  v.  Brown,  4  W.  N.  information  and  belief  defendant  must 

C.   (Pa.)  494,  an  affidavit    of  defense  add  to  his  averment  that  he  expects  to 

which  avers  merely  on  belief,  but  does  prove  the  fact,  or  allege  substantially 

not  allege  any  facts  or  circumstances  the   sources   of   his    information   and 

upon   which   to   found   such  belief,  is  belief. 
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which  said  statement  is  as  follows  inhere  set  out  in  -words  and  fig- 
ures the  original  statement^ ,  whereas  the  paper  served  upon  depo- 
nent, purporting  to  be  a  copy  of  said  statement,  is  as  follows  {here 
set  out  in  ivords  and  figures  the  copy  served  upon  the  deponent^. 
{^Signature  and  jurat  as  shovjti  in  Form  No.  1029.) 

(c)   Alleging  Matter  in  Abatement. 
Form  No.  1033. 

(  Commencing  as  in  Form  No.  1032,  and  continuing  down  to  *) 
because,  as  appears  from  the  statement  and  copy  of  the  note  sued 
upon,  filed  in  this  cause  and  served  upon  the  deponent  {here  set  out 
in  ivords  and  figures  tnatters  which  would  constitute  an  answer  or 
plea  in  abatement .  such,  for  instance,  as  that  "  the  said  note  was  not 
payable  until  Xhe.  first  day  of  yanuary,  i897^^)  ;  wherefore  no  cause 
of  action  has  accrued  upon  said  note,  and  this  action  is  prematurely 
instituted. 

(Signature  and  jurat  as  in  Form  No.  1029.) 

{d)   Ajfidavit  Operating  as  a  Demurrer. 
Form  No.  1034. 

{Commencing  as  in  Form  No.  1029,  and  continuing  down  to*) 
that  he  is  informed  and  verily  believes  that  the  plaintiff  is  not  entitled 
to  judgment  in  this  suit  because  {here  set  out  such  matters  as  will 
constitute  a  valid  demurrer,  such,  for  instance,  as  that  "  the  said  suit 
was  founded  upon  a  check  drawn  by  the  deponent  to  the  order  of 
Samuel  Short  and  indorsed  by  him  in  blank  ;  the  statement  filed  by 
plaintiff  contains  no  averment  of  plaintiff's  title  to  or  ownership 
in  said  check,  or  of  its  presentation  to  the  deponent  for  payment,  or 
of  his  refusal  or  neglect  to  pay  the  same,  or  a  statement  of  the  amount 
claimed  to  be  due  said  plaintiff.") 

{Signature  and  jurat  as  shown  in  Form  No.  1029.) 

(3)  Partly  on  Personal   Knowledge,  and  Partly  on 
Information  and  Belief. 

Form  No.   1035. 

(  Title  of  court  and  cause  and  venue  as  in  For?n  No.  1029. ) 
Before  me,  a  prothonotary  of  the  court  aforesaid,  personally 
appeared  Richard  Roe,  the  defendant  in  the  above  entitled  cause, 
who,  being  by  me  duly  sworn  according  to  law,  deposes  and  says* 
that  he  has  a  just,  true,  full,  and  legal  defense  to  the  whole  of 
plaintiff's  demands  in  said  cause,  the  nature  and  character  of  which 
is  as  fellows,  to  wit  {here  state  the  facts,  personally  known  to  depo- 
nent, on  which  the  defense  is  founded,  in  such  terms  as  to  exclude 
confusion  and  duplicity,  and  constitute  a  legal  answer  to  plaintifi^'' s 
demand)  ;  and,  further,  deponent,  in  addition  to  the  foregoing  facts, 
deposes  and  says  that  he  is  informed  and  verily  believes  that  he  has 
a  just,   true,   full,  and    legal    defense    to    the   whole   of  plaintiff's 
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demands  in  said  cause,  the  nature  and  character  of  which  is  as 
follows  [here  state  the  facts  based  on  information  and  belief  on 
-xhich  the  defense  is  founded,  in  such  terms  as  to  exclude  confusion 
and  duplicity .  and  constitute  a  legal  ans-wer  to  plaintiff''  s  demand^ 
and  also  set  out  specifically  the  sources  of  defendant s  information)^ 
all  of  which  facts  deponent  expects  to  be  able  to  prove  upon  the  trial 
of  this  cause,  averring  that  the  facts,  so  far  as  the  same  rest  in  his 
o^vn  knowledge,  are  true,  and  that  he  verily  believes  to  be  true  such 
facts  as  rest  up>on  his  information  and  belief.  Richard  Roe. 

Sworn  and  subscribed  to  before  me.  ([ 
this  sixth  day  of  July.  iS96.  S 

Peter  Phillips.  Prothonotarj-. 

(4)  Whex  the  Facts  are  Peculiarly  withix  the  Know^lbdgb 

OF  Another.  1 

Form  No.  1036. 

(  Commencing  as  in  Form  \o.  1029.  and  continuing  down  to*) 
that  he  has  a  just,  true,  full,  and  legal  defense  to  the  whole  of 
the  plaintiff's  demand  in  said  cause,  the  nature  and  character  of 
which  is  as  follows  (here  set  out  in  words  and  figures  the  facts 
showing  that  the  knowledge  thereof  is  peculiarly  within  the  posses- 
sion of  another,  such,  for  instance,  as  that  "  the  transaction  out  of 
which  the  plaintiff's  demand  arose  was  carried  on  bet%veen  him  and 
one  Samuel  Short,  who  is  peculiarly  conversant  with  the  facts 
thereof,  which  are  as  follows,"  setting  out  the  facts  in  detail  in 
words  and  figures),  all  of  which  facts  hereinabove  set  out  the  de- 
fendant believes  to  be  true,  and  exp>ects  to  be  able  to  prove  upon 
the  trial  of  said  cause,  and  all  of  which  facts  hereinbefore  stated 
are  also  set  out  in  the  affida\nt  of  said  Samuel  Short  hereto  annexed 
and  made  a  part  of  this  affidavit  of  defense. 2 

(  Signature  and  Jurat  as  shown  in  Form  No.  1029. ) 

(5)  Relying  upon  an  Instrument  of  Writing. 

(a)    Generally. 

Form  No.  1037. 

(  Commencing  as  in  Form  iVo.  1029,  and  continuing  down  to  •) 
that  he  has  a  just,  true,  full,  and  legal  defense  to  the  whole  of 
plaintiff's  demands  in  said  cause,  the  nature  and  character  of  which 
is  as  follows  :*  That  on  the. first  day  of  fanuary,  iS95,  an  instru- 
ment in  writing  was  made  and  executed  by  and  between  John  Doc, 
the  said  plaintiff,  and  Richard  Roe,  this  deponent,  in  the  words  and 

1.  That   the    facts    are     peculiarlv  (Pa.)    292;   Cumberland    Bldr.,   etc., 

within  the  knowledge  of   some  other  Assoc,   r .  Brown,  4  W.  N.  C.    (Pa.) 

person   is   no   excuse   for  defendant's  494. 

not  making  the  affidavit;  in  such  3.  For  the  form  of  the  affidavit  of 
case  he  should  make  an  affidavit  Samuel  Short,  which  should  be  an- 
on information  and  belief.  Phila-  nexed  to  the  affidavit,  see  infra^  Form 
delphia    r.    Peterson,    3   W.    N.    C.  No.  1067. 
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figures  as  follows,  to  wit  {here  set  out  the  instrument  verbatim),"^ 
and  by  the  said  instrument  of  writing  it  was  agreed  {here  set  out  in 
words  and  figures  the  matters  intended  to  be  relied  upon  as  a  de- 
fense^ ;  wherefore  the  deponent  avers  that  no  cause  of  action  has 
accrued  and  this  suit  has  been  prematurely  instituted  {or  otherwise., 
as  the  case  may  be.,  such  as  "that  plaintiff's  demand  herein  is  re- 
leased"). 

{Signature  and  jurat  as  in  Form  No.  1029.) 

{b)   A  Record. 

Form  No.  1038. 

(  Commencing  as  in  Form  No.  1029.,  and  continuing  down  to  *) 
that  the  plaintiff's  demand  in  this  suit  was  embraced  in  a  former 
suit  by  the  same  plaintiff  against  the  same  defendant,  instituted  and 
determined  in  this  court,  being  No.  73,  of  the  yuly  Term,  i855,  in 
which  all  matters  and  things  in  controversy  between  this  plaintiff 
and  this  defendant  were  determined  by  trial,  and  verdict  in  favor  of 
this  deponent,  the  defendant  in  said  former  suit,  as  appears  by  the 
record  of  the  court  herein,  of  which  the  following  is  a  copy  {here 
set  out  verbatim  the  record  relied  upon ) . 

(  Signature  and  jurat  as  shown  in  Form  No.  1029. ) 

g.  To  Part  Only  of  PlaintiflTs  Demand.  2 

(1)  In  Illinois. 3 

Form  No.  1039. 

(  Commencing  as  in  Form.  No.  1024-,  and  continuing  down  to  *)  and 
that  he  verily  believes  that  he  has  a  good  defense  to  a  part  of  the 

1.  An  affidavit  of  defense  need  not  111.  655;  Haggard  v.  Smith,  76  111. 
set  forth  the  exact  words  of  an  oral     507. 

contract.     Johnson  v.  Fitzpatrick,  27         In   Davis   v.  Chickering,  22   111.  29, 

W.  N.  C.  (Pa).  250.  omitting  the  formal  parts,  the  affidavit, 

2.  In  Illinois  and  Pennsylvania  the  as  follows:  "John  W.  Davis,  being 
affidavit  of  merits  or  defense  may  go  duly  sworn  according  to  law,  on  oath 
to  only  a  part  of  plaintiff's  claim,  i  says  that  he  is  the  defendant  in  the 
Encyc.  of  Pl.  and  Pr.  363.  In  Illi-  above  entitled  cause,  and  that  he  be- 
nois,  under  Hurd's  Rev.  Stat.  (1891),  lieves  he  has  a  good  defense  upon  the 
p.  1047,  §  37,  the  affidavit  may  state  merits  to  a  part  of  the  amount  of 
that  the  defendant  has  a  defense  to  a  damages  claimed  by  said  plaintiff  in 
part  of  plaintiff's  demand,  and  he  may  said  action," — was  approved. 

base  it  upon  his  best  judgment  and  In  Garrity  r*.  Wilcox,  83  111.  159,  the 
belief,  i  Encyc.  of  Pl.  and  Pr.  367.  affidavit  being  properly  entitled  of  the 
By  rule  24  of  the  New  York  Supreme  court,  cause,  and  term,  substantially 
Court,  an  affidavit  to  obtain  an  exten-  as  follows,  was  approved :  Patrick  L. 
sion  of  time  to  plead,  to  the  effect  that  Garrity,  being  duly  sworn,  deposes  and 
"defendant  has  a  good  and  substan-  says  that  he  is  a  defendant  in  the  above 
tial  defense  upon  the  merits  of  the  entitled  cause,  and  that  he  verily  be- 
cause of  action  set  forth  in  the  com-  lieves  he  has  a  good  defense  to  a  por- 
plaint,  or  to  some  part  thereof,"  is  suf-  tion  of  said  plaintiffs'  demand,  and  to 
ficient.  the  full  sum  of  four  hundred  and  fifty 

3.  For  precedents  of  affidavits  of  dollars,  upon  the  merits,  in  this,  that 
merits  in  Illinois  to  part  only  of  plain-  said  sum  of  four  hundred  and  fifty  dol- 
tiff's  demands,  see  Allen  f.  Watt,  69  lars  was,  at  sundry  and  divers  times,  by 
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plaintiff's  demands,!  which  said  part  amounts  to  one  hundred  and 
fifty  dollars,  according  to  the  best  of  his  judgment  and  belief. 
( Signature  and  jurat  as  shown  in  Form  No.  1026. ) 

Form  No.  1040. 

(Precedent  in  Bowen  v.  Wilcox  &  Gibbs  Sewing  Machine  Co.,  86  111.  12.) 

{Title  of  court. )^ 

Frank  A.  Bowen  ') 

ads.  > 

Wilcox  iB  Gibbs  Sewing  Machine  Company.  ) 

(  Venue. ^^ 

Frank  A.  Bowen.,  of  said  county,  being  duly  sworn,  says  that  he 
is  the  defendant  in  the  above  entitled  suit ;  that  he  verily  believes 
he  has  a  good  defense  to  said  suit  upon  the  merits  to  all  that  por- 
tion of  said  plaintiff's  demand  founded  on  the  note  described  in  the 
first  count  of  the  declaration  in  said  suit,  amounting  to  one  hun- 
dred and  fifty  dollars,  according  to  the  best  of  his  judgment  and 
belief. 

(  Signature  and  Jurat.  )^ 

(2)  In  Maryland. 

Form  No.  1 04 1 . 

(  Commencing  as  in  Form  No.  1027,  and  continuing  down  to  *) 
and  he  admits  one  hundred  and  fifty  dollars  of  plaintiff's  claim  to 
be  due  and  owing,  and  three  hundred  and  fifty  dollars  thereof  to  be 
disputed ;  and  further,  that  he  verily  believes  that  he,  the  defendant, 
will  be  able  at  the  trial  of  the  cause  to  produce  sufficient  evidence 
to  support  the  said  plea  as  to  the  portion  disputed,  and  that  he  is 
advised  {^continuing  and  concluding  as  in  Form  No.  1027).^ 

(3)  In  Pennsylvania.* 
Form  No.  1042. 
(Commencing  as- in  Form  No.  1027,  and  continuing  down  to*) 

the  defendant,  sent  to  the  said  plain-  be   general,  and   go  to   only  a  part  of 

tiffs    as   partners,    etc.,    and    by   said  the  damages  claimed.      Hurd  v.  Burr, 

plaintiffs     received,    but    which    said  22  111.  29, 

sum    or   any    part    thereof     the    said  2.  For  the   manner  of  entitling  affi- 

plaintiffs  to  said  defendant  have   riot  davits  generally  in  Illinois,  consult  the 

accounted   or    given    this    defendant  title  Affidavits,  ante,  and  also  see 

credit  therefor.  supra.  Form  No.  1024. 

1.  An   affidavit   which    states     that  3.  For  the    manner  of   stating    the 

the   defendant     has   a    good     defense  venue  in  affidavits  in  Illinois,  consult 

to  a  part  of  the  amount  of  damages  the  title  Affidavits,  ««/<?,  and  see  also 

claimed  is  insufficient,  but  if  the  affi-  supra.  Form  No.  1024. 

davit  had  specified   the  nature  of  the  4.   For   the    signature  and   jurat  to 

defense,  and  what  part  of  the  action  affidavits  in  Illinois,  consult  the  title 

it   extended    to,  it   might  have   been  Affidavits,  a«/c,  and  see  also  5«/rrt, 

good.     McDonnell    v.     Murphy,     20  Form  No.  1026. 

111.    347.     In     the    county    of    Cook  8.  See  supra,  note  i,  p.  648. 

the  affidavit  of  merits  to  a  plea   may  6.   For   the   affidavit   of    defense   in 
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that  he  has  a  just,  true,  full,  and  legal  defense  to  a  part  of  the  said 
plaintiff's  claim  and  demand  in  the  above  suit,  the  nature  and 
character  of  which  is  as  follows  {continuing  and  concluding  as  in 
Form  No.  1029). 

OR 

Form  No.  1043. 

{Commencing  as  in  Form  No.  1029,  and  continuing  down  to  *) 
that  he  admits  part  of  plaintiff's  demands  in  the  above  entitled 
cause,  being  so  much  of  said  demand  as  does  not  exceed  the  sum  of 
one  hundred  and  fifty  dollars,  with  interest  thereon  from  yanuary 
i,  1895,  and  hereby  tendered  to  plaintiff  judgment  for  the  sum  of 

dollars  and  costs,  to  date  of  entry  of  said  judgment ;  and 

further,  said  Richard  Roe.,  the  defendant  in  the  above  entitled 
cause,  deposes  and  says  that,  as  to  the  balance  of  said  demand,  he 
has  a  just,  true,  full,  and  legal  defense,  the  nature  and  character  of 
w^hich  is  as  follow^s  {here  state  the  facts  on  which  the  defense  to  the 
balance  of  the  demand  is  founded,  in  such  terms  as  to  exclude  con- 
fusion and  duplicity ,  and  constitute  a  legal  answer  to  such  part  of 
plaintiff '' s  demand)  ;  all  of  which  facts  the  said  Richard  Roe  avers 
to  be  true,  and  expects  to  be  able  to  prove  upon  the  trial  of  said 
cause;  and  further  deponent  saith  not. 

{Signature  and  jurat  as  in  Form  No.  1029.) 

h.  To  Plea  in  Bar,  Concluding  to  the  Country. 

Form  No.  1044. 

(Burr.  App.  17;  i  Humphr.  Prec.  436.) 

(  Title  of  court  and  cause  as  shown  in  Form  No.  1020.) 

{  Venue  as  shown  in  Form  No.  1020.) 

Richard  Roe,  the  above  named  defendant,  being  duly  sworn,  says 
that  he  hath  fully  and  fairly  stated  the  case  in  this  cause  to  Jeremiah 
Mason,  who  resides  at  Elko,  in  the  county  and  state  aforesaid,  his 
counsel  therein,  and  that  he  has  a  good  and  substantial  defense  upon 
the  merits  to  the  plaintiff's  demand  on  the  bill  of  exchange  (or 
promissory  note  or  other  written  instrument,  ox  judgment,  or  recog- 
nizance, or  other  record,  as  the  case  may  be)l  on  \vhich  this  action 
is  brought,  as  he  is  advised  by  his  said  counsel,  and  verily  believes 
to  be  true.  Richard  Roe. 

{fur  at  as  shown  in  Forms  Nos.  763  to  808.) 

Pennsylvania,  generally,  see  .lupra,  expressions,  though  not  sufficient  in  an 
l.i.f.  this  title.  affidavit  of  merits,  were  proper  in  an 

1.  Stating   a   defense   to   "  the    de-     affidavit  verifying  a  plea,     i  Abbott's 
mand,"or"  the  bond,"  or"  the  note,"     Forms,  p.  692,  note  ^. 
or  "  the  declaration,"  and   such  like 
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2.  To  Open  Inquests  or  Set  Aside  Judgments  by  Default.^ 

a.  In  General. 


1.  Generally. — For  the  use  and  neces- 
sity of  an  affidavit  of  merits  to  open 
inquests  or  judgments,  see  i  Encyc. 
OF  Pl.  and  Pr.  352,  Ti,^^.  An  affidavit 
of  merits  is  necessary  and  required  in 
order  to  open  a  judgment  regularly 
taken  by  default  or  to  satisfy  an  in- 
quest : 

In  Alabama.  —  Mayfield  v.  Allen, 
Minor  (Ala.)  274. 

In  Arkansas. — Nelson  i\  Hubbard, 
13  Ark.  253. 

In  California.  —  Nevada  Bank  -'. 
Uresbach,  63  Cal.  324. 

In  Colorado. — Leahy  f.  Dunlap,  6 
Colo.  552. 

In  Florida. — Russ  v.  Gilbert,  19 
Fla.  54. 

In  Georgia. — Beall  v.  Marietta  Paper 
Mill  Co.,  45  Ga.  28. 

In  Illitiois. — Holmes  v.  Parker,  121; 
111.  478. 

In  Indiana. — Yancy  v.  Teter,  39lnd. 
305. 

In  Iowa. — Palmer  t'.  Rogers,  70 
Iowa  381 . 

In  Kansas. — McPherson  z'.  Kings- 
baker,  22  Kan.  646. 

In  Michigan. — Loree  v.  Reeves,  2 
Mich.  133. 

In  Minnesota. — St.  Paul,  etc.,  R. 
Co.  V.  Blackmar,  44  Minn.  514. 

In  Mississippi. — Shields  v.  Taylor, 

13  Smed.  &  M.  (Miss.)  127. 

In  Alissouri.^-Cdim^heXl  v.  Garton, 
29  Mo.  343. 

In  Alotttana. — Donnelly  z\  Clark,  6 
Mont.  135. 

In  Nebraska. — Bernstien  v.  Brown, 
23  Neb.  64. 

In  Nevada. — Ewing  v.  Jennings,  15 
Nev.  379. 

In  New  Hampshire. — Ela  v.  Goss, 
20  N.  H.  52. 

In  Ne-iv  Jersey. — Hendrickson  t'. 
Herbert,  38  N.  J.  L.  296. 

In  New  Tork. — Kitson  %•.  Blake,  39 
N.  Y.  St.  Rep.  Supreme  Ct.  45 ;  Howe 
V.  Hasbrouck,  i  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  68. 

In  Ohio. — Messick  v.  Roxbury,  i 
Handy  (Ohio)  190. 

In  Oregon. — Mitchell  v.  Campbell, 

14  Oregon  454. 

In  Pennsvliania. — Barbe  f.  Davis, 
I  Miles  (Pa.)    118. 

In  Texas. — Goodhue  v.  Meyers,  58 
Tex.  405. 


In  Wisconsin. — Cleveland  v.  Hop- 
kins, 55  Wis.  387. 

In  the  Federal  Courts. — Den  v.  Mc- 
Allister, 4  Wash.  (U.  S.)  393;  Scott  v. 
The  Propeller  Young  America,  Newb. 
Adm.  no. 

In  England. — At  common  law, 
Morris  v.  Hunt,  i  Chit.  Rep.  93,  18  E. 
C.  L.  37.  See  also  i  Encyc.  of  Pl. 
AND  Pr.  352,  353. 

Precedents. — For  precedents  of  affi- 
davits of  merits  to  open  judgment  by 
default,  see  Drew  v.  Pedlar.  87  Cal. 
443;  Dodge  V.  Ridenour,  62  Cal.  263; 
Maher  t- .  Bull,  26  111.  349. 

For  a  precedent  of  an  affidavit  of 
merits  to  set  aside  a  default  on  the 
ground  of  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  of  the  de- 
faulting party,  see  Coleman  v.  Rankin, 
37  Cal.  247. 

For  the  insufficient  affidavits  of 
merits  to  set  aside  a  default,  see  Bailey 
V.  Taaffe,  29  Cal.  422  ;  People  r.  Rains, 
23  Cal.  128;  Elliott  t'.  Shaw,  16  Cal. 
377 ;  People  v.  Lafarge,  3  Cal.  130. 

Distingnished  ftom.  the  Defense  Itself. 
— An  affidavit  in  support  of  a  motion 
to  set  aside  a  judgment  previously  en- 
tered, although  the  defense  be  set  forth 
therein,  is  not  an  affidavit  of  merits, 
for  such  an  affidavit  cannot  be  incor- 
porated in  another  paper  filed  for 
another  purpose.  It  must  be  made  dis- 
tinctly as  an  affidavit  of  merits,  and 
should  be  so  indorsed.  Martin  v.  Ske- 
han,  2  Colo.  614. 

Should  Set  Out  Facts  Showing  Meri- 
torious Defense. — The  affidavit  of  de- 
fense on  a  motion  to  set  aside  a  de- 
fault should  set  forth  the  fact  relied 
upon  in  such  a  manner  that  the  court 
can  judge  of  the  merits  of  the  defense, 
Florez  v.  Uhrig,  35  Mo.  517;  (see  also 
supra,  note  3,  p.  642;  Lamb  v.  Nel- 
son, 34  Mo.  501),  as  where  defendant 
seeks  to  set  aside  a  judgment  rendered 
against  defendant  in  his  absence,  and 
in  the  absence  of  any  attorney  or  agent. 
Treftz  V.  Stahl,  46  111.  App.  462. 

An  affidavit  of  merits  alleging  that 
defendant  "has  a  good  and  valid  de- 
fense upon  the  merits  to  the  whole  of 
said  plaintiff's  claim  in  this  action, 
and  that  he  is  not  indebted  to  the 
plaintiflF  in  the  amount  claimed  under 
the  complaint,  or  in  any  amount  what- 
soever," is  sufficient  upon  application 
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Form   No.  1045. 

(  Title  of  court  and  cause.  ^"^ 

(  Venue. ^^ 

Richard  Roe.,  being  duly  sworn,  deposes  and  says  that  he  is  the 
defendant  3  in  the  above  entitled  action  ;  that  the  summons  of  com- 
plaint in  this  action  was  served  upon  him  on  t\\e.  first  day  of  May., 
i896;  that  through  mistake  (or  inadvertence,  or  surprise,  or  excusa- 
ble neglect,  as  the  case  may  be)  (here  state  the  circumstances  amount- 
ing to  mistake,  inadvertence,  surprise,  or  excusable  neglect,  as  the 
case  may  be)  he  was  prevented  from  appearing  and  answering  this 
action;  and,  further,  deponent  says  that  he  has  fully  and  fairly*  stated 
the  case  ^  in  this  cause  to  yeremiah  Mason,  his  counsel,  who  resides 


to  open  default.    Duche  v.  Voisin,  18 
Abb,   N.  Cas.  (N.  Y.  Supreme    Ct.) 

358- 

An  affidavit  of  an  attorney  upon  in- 
formation and  belief  as  to  a  meritori- 
ous defense,  without  stating  the  facts 
constituting  such  defense,  and  giving 
as  an  excuse  a  search  for  papers  by  a 
third  person  upon  information  and  be- 
lief, without  any  affidavit  of  such  per- 
son, is  insufficient.  Hitchcock  v.  Her- 
zer,  90  111.  543. 

An  affidavit  with  a  view  to  setting  up 
a  meritorious  defense  on  a  motion  to 
set  aside  a  default  in  a  collision  case, 
not  denying  the  collision,  but  stating 
the  opinion  of  the  affiant  that  the 
collision  was  not  occasioned  by  the 
negligent  conduct  of  the  master 
and  officers  of  the  vessel  libeled,  but 
was  the  result  of  unavoidable  accident, 
without  setting  out  the  facts  upon 
which  his  opinion  was  based,  was  held 
to  be  insufficient.  Scott  v.  The  Pro- 
peller Young  America,  i  Newb.  Adm. 
107. 

An  affidavit  is  not  sufficient  which 
shows  that  "the  defendant  was  a  Ger- 
man by  birth,  and  could  not  under- 
stand the  English  language  unless  ex- 
plained to  him,  and  that  he  did  not 
understand,  when  the  sherifif  served 
the  writ  upon  him,  that  he  had  to  ap- 
pear at  court;  "  it  appearing  from  the 
evidence  that  he  refused  to  hear  the 
writ  read.  Heisterhagan  v.  Garland, 
10  Mo.  66. 

In  Nevada. — An  affidavit  setting  out 
that  affiant  has  fully  and  fairly  stated 
the  facts  of  the  case  to  his  counsel,  and 
that  such  counsel  has  advised  him  that 
he  has  a  good  legal  and  meritorious  de- 
fense, will  ordinarily  be  sufficient, 
without  setting  forth  the  facts  them- 
selves which  constitute  such   defense. 


But  an  affidavit  which  merely  states 
that  defendant  has  a  good  legal  and 
meritorious  defense,  though  positive, 
is  not  satisfactory.  Howe  v.  Coldren, 
4  Nev.  171. 

In  Chancery  Practice. — The  rule  is  the 
same  in  equity  as  at  law  in  requiring 
an  affidavit  of  merits  for  the  purpose 
of  opening  a  judgment  by  default. 
I  Encyc.  of  Pl.  and  Pr.  353.  See 
also  supra,  note  3,  p.  642. 

The  distinction  between  the  rule  in 
law  and  that  in  equity  requiring  an 
affidavit  of  merits  for  the  purpose  of 
opening  of  judgments  by  default  is 
that  at  law  a  general  affidavit  of  merits 
is  often  sufficient,  while  in  equity  such 
an  affidavit  must  always  state  the  facts 
of  the  defense  in  detail,  i  Encyc.  of 
Pl.  and  Pr.  353. 

1.  For  the  proper  manner  of  enti- 
tling affidavits  generally,  consult  the 
title  Affidavits,  ante. 

2.  For  the  statement  of  venue  in 
affidavits  generally,  consult  the  title 
Affidavits,  ante. 

3.  The  affidavit  of  merits  on  a  mo- 
tion to  set  aside  the  judgment  by  de- 
fault should  be  made  by  the  defendant 
himself,  unless  good  reason  exists  for 
having  it  made  by  some  one  else. 
Bailey  v.  TaafTe,  29  Cal.  422.  See 
also  supra,  note  3,  p.  640. 

4.  The  affidavit  of  merits  in  such  a 
case  must  show  that  the  defendant  had 
fully  and  fairly  stated  the  facts  of  the 
case  to  his  counsel.  An  averment 
that  he  has  "  fully  and  fairly  stated  the 
said  defendant's  defense  in  this  ac- 
tion "  is  insufficient.  Nickerson  v. 
California  Raisin  Co.,  61  Cal.  268. 
See  also  supra,  note  4,  p.  640. 

6.  An  affidavit  stating  that  depo- 
nent has  fully  stated  the  facts  of  "  his 
defense"  to  his  counsel  is  insufficient; 
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at  No.  611  Clay  street,  in  the  city  of  San  Francisco^  and  that  he 
has  a  good  and  substantial  defense  on  the  merits  in  said  action,  as  he 
is  advised  by  said  counsel  ^  after  said  statement,  and  verily  believes. 
{^Signature  and  jurat. ^"^ 

Form  No.  1046. 

(Precedent  in  Waterson  v.  Seat,  10  Fla.  329.) 

(  Title  of  court  and  cause. )  3 

(  Venue. ^^ 

Personally  came  into  open  court  John  Waterson.,  the  defendant  in 
the  above  entitled  case,  w^ho,  being  duly  sworn,  deposes  and  says  that 
in  said  cause  he  has  a  good  and  substantial  defense.  Defendant 
says  that  at  the  time  the  seizure  of  lumber  was  made,  for  which 
said  suit  has  been  brought,  the  defendant  was  an  officer  of  the 
United  States,  to  wit,  a  timber  agent  for  the  district  of  South  Flor- 
ida; that  defendant  was  instructed  by  the  Department  at  Washing- 
ton to  seize  all  timber  or  lumber  cut  upon  or  taken  from  the  public 
domain  of  the  government  of  the  United  States ;  that  said  seizure 
was  made  by  affiant  under  the  authority  and  power  given  this  affi- 
ant by  the  several  statutes  made  and  then  in  force  for  the  protec- 
tion of  the  public  domain  of  the  government  of  the  United  States, 
by  seizures  of  lumber  and  timber  cut  therefrom  ;  and  affiant  says 
that  the  lumber  and  timber  charged  in  the  declaration  to  have  been 
seized  by  affiant,  was  unlawfully  cut  and  taken  from  the  public  do- 
main of  the  United  States,  and  that  said  lumber  was  seized  by 
affiant  in  the  due  performance  of  the  duties  of  his  said  office;  and 

the  affidavit  should  state  that  he  has  fendant  has  disclosed  the  facts  consti- 

fully  and  fairly  stated  the  facts  of  the  tuting  his  defense  to  his  counsel,  and 

case  to  his  counsel.     Morgan  v.  Mc-  is  by  him  advised  that  he  has  a  good 

Donald,  70  Cal.  32  ;  where  the  affidavit  and  valid  defense,  the  facts  constitut- 

was  in  these  words:  "I  have  recently  ing  the  defense  need  not  be  detailed, 

substituted  James  A.  Waymire  as  my  Francis  t'.  Cox,  33  Cal.  323.     See  also 

attorney;  have  stated  the  facts  of  my  supra,  note  3,  p.  642. 

defense  fully  to  him,  and  am  advised  1.  An   affidavit  is   insufficient    that 

by  him  that  I  have  a  good  defense  on  states  that  defendant  was  advised,  etc., 

the  merits."    An  affidavit  stating  that  without  stating  that  he  was  advised  by 

the  case  has  been  fully  and  fairly  rep-  counsel ;  and  such  affidavit  must  also 

resented  to  counsel,  who  have  advised  show   due    diligence.     LeCompte    v. 

affiant  that  he  has  a  good,  full,  and  per-  Wash,  4  Mo.  557.     But  in  Wilkes  v. 

feet  defense  on  the  merits,  is  sufficient  Hotchkiss,    5    Johns.   (N.   Y.)  360,  an 

on  that  point,  without  stating  the  facts  affidavit     stating     the      facts      which 

constituting  the  defense.     Woodward  constituted    the    merits     of     the    de- 

V.  Backus,    20  Cal.   137;  the  affidavit  fense,  without  saying  that  affiant  was 

in  this  case  was  in  these  words  :  "  That  advised    by  counsel,   was    held    suffi- 

he  (D.  O.  Mills,  one  of  the  defendants)  cient. 

has  fully  and  fairly  stated  the  case  to  2.  For   the   signature   and   jurat   to 

his   counsel,   Winans   and    Hyer,  and  affidavits,  generally,  consult  the  title 

that   he   is   advised   by  such  counsel.  Affidavits,  ante. 

after  such   statement  made  as   afore-  3.  For  the  proper  manner  of  enti- 

said,  and  verily  believes,  that  he  and  tling  an  affidavit  in  Florida,  consult  the 

said  defendant  Harris   have   a   good,  title  Affidavits,  ante. 

full,  and  perfect  defense  to  said  action  4.  For   the   statement   of   venue   in 

upon  the  merits."  affidavits,    consult   the   title   Affida- 

If   the   affidavit   states  that  the  de-  viTS,  ante. 
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affiant  further  says  that  before  the  default  for  want  of  a  plea  was 
taken  against  him,  he  placed  in  the  hands  of  Lancaster  and  Rogers, 
his  attorneys,  his  defense  to  the  said  suit.  This  affiant  is  informed 
and  believes  pleas  were  prepared  by  one  of  said  attorneys,  and 
placed  in  the  hands  of  the  other  to  be  filed,  but  for  some  reason, 
unknown  to  affiant,  were  never  filed ;  that  at  the  term  of  the  court 
at  which  said  default  was  taken  against  him,  defendant  was  un- 
avoidably absent,  and  could  not  at  any  time  make  this  application 
to  have  said  default  opened,  and  that  this  is  the  first  time  since  said 
default  was  taken  that  he  had  been  able  to  make  such  application. 
(  Signature  and  jurat. )  ^ 

b.  Judgment  against  Infants  without  Appointment  of  Guardian  ad 

Litem.  2 

Form  No.  1047. 

(  Title  of  court  and  cause.  )^ 

(  Venue.)* 

Samuel  Short,  being  duly  sworn,  says  that  he  is  the  defendant 
herein ;  that  this  action  was  duly  commenced  on  the  f/t/i  day  of 
May,  i896,  Oliver  ElsivortA  appearing  as  attorney  for  the  plaintiff  ; 
that  the  action  was  brought  upon  a  promissory  note  alleged  to  have 
been  made  by  the  defendants ;  that  on  the  Jift/i  day  of  July,  i896, 
judgment  for  one  hundred  and  jifty  dollars  was  entered  by  default 
against  said  defendant ;  that  at  the  time  aforesaid,  and  up  to  and 
including  thejifth  day  of  fuly,  i896,  this  defendant  was  an  infant, 
and  no  guardian  ad  litem  was  appointed  or  appeared  for  him  in 
said  action  ;  that  the  deponent  has  fully  and  fairly  stated  the  cause 
to  yeremiah  Mason,  his  counsel,  who  resides  in  the  city  of  Mount 
Vernon,  and  that  he  has  a  good  and  substantial  defense  on  the 
merits  of  the  action,  as  he  is  advised  by  said  counsel  after  such 
statement,  and  verily  believes. 

{^Signature  and  jurat. )^ 

e.  To  Set  Aside  a  Regular  Attachment  or  Regular  Proceedings  on  Bail 
Bond,  at  Ck)mmon  Law. 

Form  No.  1048. 

(Precedent  in  Archb.  Chit.  F.  235.) 

In  the  Q_.  B.  (or  C.  B.  or  Exch.  of  Pleas),  England. 
The  Queen  against  the  Sheriff  of ,  in  the 

case  of  yohn  Doe  against  Richard  Roe. 

[After  setting  out  the  matters  for  the  affidavit  to  set  aside  the 
regular  attachment  at  the  expense  of  the  defendant,  then  add  the 

1.  For  the  sip:nature  and  jurat  toaffi-     an  affidavit,  consult  the  title  Affida- 
davits  in  Florida,  consult  the  title  Af-     vits,  ante. 

FiDAViTS,  ante.  4.  For  the  statement  of  venue  in  affi- 

2.  This  form  is  based  upon  the  facts     davits,  consult  the  title  Affidavits^ 
of  the  cases  reported  in  Peck  v.  Coler,     ante. 

20  Hun  (N.  Y.)  534,  and  McMurray  v.  6.  For  the  signature  and  jurat  to  affi- 

McMurray,  9  Abb.   Pr.  N,  S.  (N.  Y.  davits,  consult  the  title  Affidavits. 

Supreme  Ct.)  323.  ante. 

3.  For  the  proper  manner  of  entitling 
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affidavit  of  merits,  thus.)  And  this  deponent  further  saith  that  he 
hath  a  good  defense  to  this  action  upon  the  merits, i  as  he  is  advised 
and  verily  believes.  Richard  Roe.^ 

{Jurat.)^ 

3.  To  Obtain  a  Change  of  Venue.* 

Form  No.  1049. 

(  Title  of  court  and  cause.  )^ 

(  Venue. )^ 

Richard  Roe,  the  defendant  in  the  above  entitled  action,  being 
duly  sworn,  deposes  and  says  as  follows: 

First,  The  summons  to  complaint  in  this  action  was  served  on 
me  on  thejirst  day  of  May^  i896. 

Second,  I  further  say  that  I  have  fully  and- fairly  stated  the  case 
in  this  cause  to  Jeremiah  Mason.,  my  counsel,  who  resides  at  No. 
611  Clay  street,  in  the  city  of  San  Francisco.,  and  after  such  state- 
ment I  am  by  him  advised  and  verily  believe  that  I  have  a  good 
and  substantial  defense  on  the  merits  to  the  action. 

Third,  All  the  parties  defendant  in  this  action  reside  in  the 
county  of  San  Diego,  in  this  state. 

{^Signature  and  jurat  .y^ 

OR 

Form  No.  1050. 
(  Title  of  cause. )^ 
(  Venue.)9 
*  Richard  Roe,  the  defendant  above  named,  being  duly  sworn,  says : 

1.  On  a  motion  for  setting  aside  pro-  has  fully  and  fairly  stated  "the  case." 
ceedings  on  a  bail  bond,  bail  above  Jordan  v.  Garrison,  6  How.  Pr.  (N. 
having  been  justified,  the  affidavit  must     Y.  Supreme  Ct.)  6. 

state  that  the  defendant  has  a  good  de-  Where  an  affidavit  for  a  change  of 

fense  upon  the  merits,  not  merely  that  venue  on  special  grounds  states  facts 

he  has  a  good  defense  to  the  action,  showing  that  the  debt  has  been  sat- 

Grottlick  t\  Bailey,   5   Barn.   &  Aid.  isfied,  it  is  not  necessary  to.  swear  that 

703,  7   E.  C.  L.  235.  the  defendant  has  "a  good  defense  on 

2.  The  affidavit  is  sufficient  when  the  merits,"  as  the  facts  sworn  to 
sworn  by  the  defendant  himself,  amount  to  a  good  defense.  Johnson 
Crosby  r .'inness,  5  D.  P.  C.  566,  Archb.  v.  Beresford,  2  C.  &  M.  222 ;  4  Tyr.  75. 
Chit.  235.  For  a  form  of  motion  for  change  of 

3.  For  the  jurat  consult  title  Affi-  venue  held  defective  because  not 
DAVITS,  ante.  couched     in    the     regular    form,    see 

4.  For  the  use  and  necessity  of  an  Bleecker  r.  Storms,  2  How.  Pr.  (N. 
affidavit  of  merits  upon  an  application  Y.  Supreme  Ct.)  161 ;  Cary  v.  Liver- 
made  to  change  the  venue  of  an  action,  more,  2  How.  Pr,  (N.  Y.  Supreme  Ct.) 
see  1  Excvc.  of  Pl.  and  Pr.  355,  356.  170. 

An  affida^^t  which  averred  that  de-  6.  For    the     manner     of    entitling 

fendant  had  fully  and  fairly  stated  the  affidavits  generally,   consult  the  title 

case  in  this  action  to  E.  S.  Pillsbury,  Affidavits,  ante. 

one  of  his  counsel,  and  that  after  such  6.  For    the   statement   of  venue   in 

statement    he    was    advised    by    said  affidavits  generally,  consult   the   title 

counsel,  and   verily  believed,  that  he  Affidavits,  ante. 

had  a  good  and  substantial  defense  on  7.  For    the   signature    and  jurat  to 

the    merits,  was   sufficient.     Buell   v.  affidavits  generally,   consult  the   title 

Dodge,  63  Cal.  553.  Affidavits,  ante. 

An  affidavit  stating  that  the  party  8.   For  the  title  of  court  and  cause, 

has  fully  and  fairly  stated  "the  facts  see  the  title  Affidavits,  a«/«. 

of  this  case"  to  his  counsel  is  sufficient,  9.  For  the  statement   of  venue,  see 

and  equivalent  to  a  statement  that  he  the  title  Affidavits,  ante. 
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First,  That  the  summons  and  complaint  in  this  action  were  served 
on  this  defendant  on  \\\&  fifteenth  day  of  May,  i896;  that  on  the 
fifteenth  day  of  June,  i896,  and  before  answering,  this  deponent 
caused  the  annexed  demand  in  writing  to  be  served  on  the  attorneys 
for  the  plaintiflFs,  and  that  the  plaintiffs'  attorneys  have  not  con- 
sented to  change  the  place  of  trial. 

Second,  Deponent  further  says  (here  state  the  ground  for  change 
of  venue,  as  for  instance,  "that  all  the  parties  to  this  action  reside 
in  the  county  of  Erie  " ) .  f 

Third,  Deponent  further  says  that  deponent  has  fully  and  fairly 
stated  the  case  to  Jeremiah  Mason,  his  counsel,  who  resides  at  No. 
611  in  Elm  street,  in  the  city  of  Brooklyn,  and  that  he  has  a  good 
and  substantial  defense  on  the  merits  to  the  action,  as  he  is  advised 
by  his  said  counsel,  and  verily  believes  to  be  true.^ 

{Jurat.)'^  {Signature.)^ 

Form  No.  105  i. 

(Precedent  in  Watt  v.  Bradley,  95  Cal.  416.) 

In  the  Superior  Court  of  the  county  of  San  Joaquin,  state  of  Cali- 
fornia. 

Robert   Watt,  Arthur  Thornton,  H.  T.  Dor  ranee,  Obed  Harvey, 
and  R.  S.  Johnson,  as  the  board  of  directors  of  the  Stockton  State 
Insane  Asylum,  plaintiffs. 3 
State  of  California,  ) 

County  of  Santa  Barbara.  \ 

Charles  Bradley,  being  first  duly  sworn,  deposes  and  says  that 
he  is  the  defendant  in  the  above  entitled  action  ;  that  he  now  is, 
and  at  the  time  the  above  entitled  action  was  commenced,  and  for 
twenty  years  prior  thereto  had  been,  a  resident  of  the  county  of 
Santa  Barbara,  state  of  California,  and  was  such  resident  when 
the  summons  in  said  action  was  served  on  him,  which  service  was 
in  said  Santa  Barbara  county ;  that  I  have  fully  and  fairly  stated 
the  case  in  this  action,  and  fully  and  fairly  stated  all  the  facts  relating 
to  such  action,  to  my  counsel  and  attorney  in  said  action,  B.  F. 
Thomas,  an  attorney-at-law  residing  in  the  city  and  county  of  Santa 
Barbara,  state  of  California,  and  after  such  statement  to  my  said 
attorney  I  am  advised  by  him  that  I  have  a  good,  substantial,  and 
complete  defense  on  the  merits  of  said  action.      Charles  Bradley. 

{  Jurat. )^ 

1.  The  oath  to  merits  is  not  now  states  that  the  motion  will  be  made 
necessary,  Sherman  v.  Gregory,  42  "upon  the  affidavit  and  demand  of  the 
How.  Pr.  (N.  Y.  Supreme  Ct.)  481,  defendant  to  change  the  place  of  trial 
unless  an  extension  of  time  to  answer  annexed  and  serv'ed  with  said  notice, 
or  demur  is  asked  for.  and   upon    said   notice  all   the  papers 

2.  For  the  jurat  and  signature,  con-  and  pleadings  on  file  in  said  action," 
suit  the  title  Affidavits,  ante.  and     both    the    notice    and     demand 

3.  An  affidavit  of  merits,  upon  a  were  duly  entitled  of  the  action, 
motion  for  a  change  of  venue  made  and  the  affidavit  was  filed  with  the 
by  a  defendant,  is  not  insufficient  be-  notice.  Watt  v.  Bradley,  95  Cal. 
cause  of  the  omission  of  the  name  of  415. 

the  defendants  from  the  title  of  the        4.  For  form  of  jurat  in  California, 
action,  where  the  notice  of  the  motion     consult  the  title  Affidavits,  ante. 
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4.  By  One  of  Several  Defendants.^ 
a.  In  GeneraL 

Form  No.  1052. 
State  of  Michigan. 

In  the  Circuit  Court  for  the  county  of  Montcalm, 
yohn  Doe,  plaintiflF, 
against 
Richard  Roe.  Samuel  Short.,  and 

William  jfones.  defendants. 
Countv  of  Montcalm,  ss. 

Richard  Roe."*  one  of  the  defendants  in  the  above  entitled  cause, 
being  dulv  sworn,  says  that  he  has  fully  and  fairly  stated  the  case 


1.  B7  One  of  Sercnl  DeftadjoitB; — 
Wliere  several  defendants  have  the 
same  defense,  the  affidavit  of  merits 
mar  be  made  bv  one  of  them,  and  will 
be '  sufficient  for  them  all.  WTiere 
joint  defendants  plead  jointly,  one 
affidavit  of  merits  accompanying  the 
plea  is  sufficient,  but  otherwise  where 
thev  sever  in  pleading,  i  Escvc.  of 
Pl.  axd  Pr.  359,  371 ;  Clark  v.  Par- 
ker, 19  Wend.  (N.  Y.)  125;  but  in 
California  this  does  not  seem  to  be  re- 
quired. Woodward  -'.  Backus,  20 
Cal.  137:  Rowland  r.  Covne,  55  Cal. 
I ;  Watkins  r.  Degener,  63  Cal.  500. 
In  Woodward  v.  Backus,  20  CaL  137, 
the  affidavit  of  D.  O.  Mills  in 
these  words :  *'  TTiat  he  has  fully  and 
fairly  stated  the  case  to  his  counsel, 
Wvnans  and  Hyer;  that  he  is  advised 
by  such  counsel,  after  such  statement 
made  as  aforesaid,  and  verily  believes, 
that  he  and  the  said  defendant,  Harris, 
have  a  good,  full,  and  perfect  defense 
to  said  action  upon  the  merits,"  was 
deemed  sufficient  as  an  affidavit  for 
both  defendants. 

By  One  of  Sereral  Partaera. — An  affi- 
davit by  one  of  the  defendants  sued  as 
partners,  "that  he  has  fully  and  fairly 
stated  his  case  in  this  action  to  his  at- 
torney and  counsel,  and  that  after  such 
statement  was  advised  by  said  counsel 
and  verily  believed  that  the  defend- 
ants, and  each  of  them,  had  a  good  and 
substantial  defense  to  the  action  upon 
the  merits,"  was  held  sufficient  for  all 
the  defendants  on  a  motion  to  change 
the  venue  of  the  cause.  Watkins  v. 
Degener,  63  Cal.  500. 

By  Husband.  Wben. — One  who  mar- 
ries ^  feme  soU  during  the  pendency 
of  an  action  is  substantially  a  party  to 
the  action,  and  can  make  an  affidavit 


of  merits.  Roosevelt  v.  Dale,  3  Cow. 
(N.  Y.)  581. 

By  Maicer  of  Vote,  Wbea.  —  Where 
several  suits  were  brought  against  the 
maker  and  indorsers  of  a  note,  they  be- 
ing sued  in  separate  actions,  an  affida- 
vit made  by  the  maker  in  all  the  suits 
was  held  sufficient  to  open  the  de- 
faults therein,  he  swearing  that  he  was 
acquainted  with  the  facts,  and  that  the 
defense  was  the  same  in  each  action. 
Ontario  Bank  r.  Baxter,  6  Cow.  (N. 
Y-)  395.  But  where,  in  an  action 
brou^t  against  the  indorsers  of  a 
note,  the  affidavit  of  defense  was  made 
by  the  maker,  who  was  not  a  party  to 
the  suit,  based  upon  information  and 
belief,  the  affidavit  was  insufficient,  the 
maker  having  no  such  interest  as  en- 
titled him  to  make  the  affidavit.  Blew 
v.  Shock,  I  W.  N.  C.  (Pa.)  612. 

Wlien  several  suits  are  brought 
against  the  maker  and  indorser  of  the 
same  note,  an  affidavit  of  merits  to  set 
aside  an  inquest  in  all  cases  may  be 
made  by  the  maker  if  he  be  acquainted 
with  the  facts,  and  the  defense  ap- 
pears to  be  the  same  in  all  the  causes. 
Ontario  Bank  r.  Baiter,  6  Cow.  (N.  Y.) 

395- 

Wliere  a  maker  and  indorser  of  a 
note  are  sued  jointly,  an  affidavit  of 
merits  by  the  noaker  is  not  sufficient  to 
prevent  an  inquest  against  the  indorser 
unless  it  is  shown  that  the  defense  of 
the  two  defendants  is  identical.  Clark 
T.  Parker,  19  Wend.  (N.  Y.)  125. 

a.  The  affidavit  by  one  of  the  de- 
fendants for  himself,  or  by  one  defend- 
ant for  himself  and  his  codefendant, 
as  is  in  some  cases  allowed,  may  be 
framed  as  in  the  preceding  forms, 
Nos.  1020  to  1051,  by  substituting  the 
words  "  Richard  Roe,  one  of  the  de- 
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in  this  cause  to  Jeremiah  Mason,  counsel  for  the  defendants  in  said 
cause,  and  that  the  said  defendants  have  a  good  and  substantial  de- 
fense to  the  said  action,  upon  the  merits  thereof,  as  he  is  advised  by 
his  said  counsel  after  such  statement  made  as  aforesaid,  and  verily 
believes  to  be  true.  Richard  Roe. 

Subscribed  and  sw^orn  to  before  me, 

\\i\%jifth  day  of  September .,  i896. 

(seal)  Calvin  Clark,   Circuit  Court  Clerk. 

Form  No.  1053. 

(  Title  of  court  and  cause  and  statement  of  venue.  ^"^ 
Richard  Roe,  being  duly  sworn,  says  that  he  is  one  of  the  de- 
fendants in  the  above  entitled  action,  and  that  he  (or  they')  has  (or 
have)  fully  and  fairly  stated  the  case  in  this  action  to  Jeremiah 
Mason,  Esq.,  his  (or  their)  counsel  in  this  action,  who  resides 
in  the  city  of  Hoowah,  in  the  county  oi  Burleigh  aforesaid,  and  that 
he,  Richard  Roe  (or  the  defendants  in  the  above  entitled  cause)  has 
(or  have)  a  good  and  substantial  defense  in  said  action  upon  the 
merits,  as  he  (or  they)  is  (or  are)  advised  by  his  (or  their)  said 
counsel,  having  stated  the  case  therein  to  him  as  aforesaid,  and  fully 
believes  (or  believe). 

{^Signature  and  jurat. )^ 

OR 

Form  No.  1054. 

(  Title  of  court  and  cause  and  statement  of  venue.  )'^ 
Richard  Roe,  being  duly  sworn,  says  that  he  is  one  of  the  defend- 
ants in  the  above  entitled  action,  that  he  has  fully  and  fairly  stated 
the  case  in  this  action  to  Jerejniah  Mason,  Esq.,  his  counsel  in 
this  action,  who  resides  at  No.  127  in  Main  street,  in  the  city  of 
Reno,  in  the  county  of  Noting,  and  that  after  such  statement,  so 
made  to  his  said  counsel  as  aforesaid,  he  is  by  said  counsel  advised 
and  verily  believes  that  he  has  a  good  and  substantial  defense  on  the 
merits  to  the  action. 

{^Signature  and  jurat. )^ 

Form  No.  1055. 

(Precedent  in  Rowland  xk  Coyne,  55  Cal.  4.) 

[(  Title  of  court  and  cause  and  statement  of  venue. )'\^ 
Joseph  Coyne,*  being  first  duly  sworn,  on  oath  says  :  I  am  the 
principal  defendant  in  this  action,  and  have  a  personal  knowledge 

fendants  in  the  above  entitled  cause,"  2.  For  the  sig;nature  and  jurat,  Con- 
or words  of  like  import,  for  the  words  suit  the  title  Affidavits,  ante. 
'*  Richard  Roe"  as  used  in  the  com-  3.  For  title  of  court  and  cause,  the 
mencement  of  the  affidavit,  and  mak-  statement  of  venue,  etc.,  in  California, 
ing  the  other  proper  grammatical  consult  the  title  Affidavits,  ante. 
changes.  4.  This  affidavit  was  sufficient ;  it 
1.  For  the  title  of  court  and  cause  was  not  necessary  for  affidavits  to  be 
and  the  statement  of  venue,  consult  filed  by  other  defendants.  Rowland 
the  title  Affidavits,  atiie.  v.  Coyne,  55  Cal.  i. 
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of  the  matters  to  be  put  in  issue  therein  ;  that  I  have  fully  and  fairly 
stated  the  facts  in  this  case  to  my  counsel,  Levi  Chase,  E.  Parker, 
and  Will  M.  Smith,  and  after  said  statement  they  informed  me 
that  I  had  a  good  and  valid  defense  upon  the  merits  to  said  action, 
and  to  all  of  it,  all  of  which  I  verily  believe  to  be  true. 
Subscribed  and  sworn  to  before  me,  this  )  yoseph  Coyne. 

tiventy-sevetith  day  of  January,  i880.  ) 

(notarial  seal)  Gilderl  Renne,  Notary  Public. 

Form  No.  1056. 
(Precedent  in  Francis  v.  Cox,  33  Cal.  324.) 

[  (  Tille  of  court  and  cause. )  ]  i 
City  and  county  of  San  Francisco,  ss. 

y.  Warren  Cox,  being  sworn,  says  he  is  one  of  the  defendants  in 
the  above  entitled  action  ;  that  he  is  as  well  acquainted  with  the 
facts  as  the  codefendant  is;  that  he  has  fully  and  fairly  stated  the 
case  in  this  action  to  William  H.  Patterson,  who  resides  in  San 
Francisco,  aforesaid,  and  who  is  defendant's  counsel  herein;  and 
after  such  statement  he  is  advised  by  his  said  counsel,  and  verily 
believes,  that  the  defendant  has  a  good  and  substantial  defense  to 
the  merits  in  this  action;  that  it  is  bona  fide  the  intention  of  the 
defendant  to  defend  the  same. 

{^Signature  and  jurat. ^"^ 

Form  No.  1057. 

(Precedent  in  Reidy  v.  Scott,  53  Cal.  70.) 

[(  Title  of  court  and  cause.  )'\'^ 
State  of  California,  ) 
County  of  Alerced.       ) 

Samuel  Scott,  being  duly  sworn,  saith  that  he  is  one  of  the  defend- 
ants above  named ;  that  by  the  return  on  the  summons  in  the  above 
entitled  action,  the  sheriflF  of  Merced  county  certifies  that  he  made 
service  on  this  defendant  on  the  twenty  fifth  day  of  April,  i877,  in 
said  county ;  but  this  defendant  was  under  the  belief,  and  yet  be- 
lieves, that  he  was  not  served  until  the  twenty-sixth  day  of  April, 
i?>77 ;  that  on  the  seventh  day  of  May,  i877,  a  default  vv^as  entered 
by  the  clerk  of  the  above  named  court  against  this  defendant.  Affi- 
ant further  says,  on  his  information  and  belief,  that  at  the  time  and 
before  said  default  was  entered,  his  answer  was  in  the  office  of 
Wells,  Fargo,  <&  Co.'' s  Express,  in  Merced,  with  directions  to 
have  the  same  filed,  and  that  the  same  was  filed  about  nine  o'clock 
A.M.  of  the  seventh  day  of  May,  i877/  and  that  the  reason  why  it 
was  not  sooner  filed  was  that  the  sixth  day  of  Alay,  i877,  was  Sun- 
day, and  it  could  not  be  legally  done  on  that  day ;  that  affiant  has 
fully  and  fairly  stated  to  his  attorneys,  Messrs.  Bodley  <&  Camp- 
bell, all  the  facts  of  said  case,  and  they  have  informed  him  that  he  has 
a  good  and  perfect  defense  to  said  action.  Affiant  therefore  states 
that  he  has  a  good  defense  to  said  action  ;  that  the  reason  why  this 

1.  For  title  of  court  and  cause,  the    and  jurat   in   California,  consult  the 
statement  of  venue,  and  the  signature    title  Affidavits,  ante. 
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application  has  not  been  made  sooner  is,  that  affiant  has  been  quite 
sick  at  his  home  in  Merced  county,  and  unable  before  this  time  to 
have  his  application  made  ;  wherefore  affiant  prays  that  said  default 
and  the  judgment  thereon  entered  by  the  said  clerk  be  set  aside,  and 
that  this  defendant  be  allowed  to  answer  said  complaint,  and  that 
in  the  meantime  the  sheriff  of  said  county,  to  whom  an  execution  is- 
sued on  said  judgment  has  been  delivered,  be  ordered  to  desist  from 
further  action  thereon  until  the  further  order  of  this  court. 
Subscribed  and  sworn  to  before  me,  this  )  Samuel  Scott. 

thirty-first  day  of  May,  A.D.  i877.       \ 

(l.s.)         W.  p.    Veuve,  Notary  Public. 

Form  No.  1058. 
(Precedent  in  Reidy  v.  Scott,  53  Cal.  72.) 

[  (  Title  of  court  and  cause. )  ]  ^ 
State  of  California,  ) 
County  of  Merced.     \ 

Samuel  Scott,  being  duly  sworn,  on  his  oath  saith  that  he  is  one 
of  the  defendants  above  named ;  that  in  addition  to  his  affidavit 
made  on  application  to  set  aside  the  default  in  said  cause,  that  the 
papers  in  said  cause  were  served  on  him  by  ./I.  J.  Meany,  the  sheriff 
of  said  county ;  that  at  the  time  of  said  service  affiant  was  and  had 
been  quite  sick,  and  unfit  to  attend  to  business,  but  that  as  soon  as 
he  was  able  he  went  to  San  Jose,  in  said  state,  and  delivered  to  his 
attorneys,  Messrs.  Bodley  d;  Campbell,  the  same,  stating  to  them  he 
had  been  served  on  the  t-wenty -sixth  day  of  April,  i877 — which  he 
believed  to  be  the  correct  time ;  that  affiant  has  a  good  and  perfect 
defense  to  said  action,  the  said  action  having  been  before  that  time  tried 
by  the  honorable  court,  and  decided  in  favor  of  the  affiant ;  that  this  is 
the  same  suit  tried  on  the  thirtieth  day  of  December,  j876,  with  the 
exception  that  the  assigned  claim  set  forth  in  the  first  action  is  left  out 
of  the  present,  and  the  defendant  Mary  S.  Scott  is  made  a  defendant 
in  this  action  ;  but  otherwise  it  is  the  same  cause  of  action  and  be- 
tween the  same  parties.  Affiant  further  saith  that  he  is  informed 
and  believes,  and  alleges  the  fact  to  be,  that  his  answer,  now  on 
file,  was  served  and  delivered  to  the  clerk  of  this  court,  before  nine 
o'clock  A.M.  of  May  7,  iS77;  and  the  default  entered  by  the  clerk 
of  said  court  was  made  and  entered  before  the  business  hours,  and 
with  a  full  knowledge  on  the  part  of  said  clerk,  and  R.  H.  Ward, 
one  of  the  attorneys  for  plaintiff,  that  the  answer  of  this  defendant 
was  then  at  the  office  of  Wells,  Fargo,  &  Co.''s Express'xn  Merced, 
California,  for  service  on  them ;  that  by  the  mistake  of  affiant  in 
his  informing  his  attorneys  of  the  time  of  service,  his  attorneys  were 
misled  and  mistaken,  and  were  excusable  in  not  sooner  forwarding 
said  answer.  Samuel  Scott. 

Subscribed  and  sworn  to  before  me,  this 

twenty-fifth  day  of  July,  i877. 

[(seal)]1        C.  H.  Marks,  Notary  Public. 

1.  For  title  of  court  and  cause,  the  and  jurat  in  California,  consult  the 
statement  of  venue,  and  the  signature    title  Affidavits,  ante. 
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BY  SECRETARY  OF  CORPORATION  SUED  WITH  THE  CORPORATION. 

Form  No.  1059. 
(Precedent  in  Howe  v.  Independence,  etc.,  Co.,  29  Cal.  74.) 

[  (  Title  of  court  and  cause  and  venue.)  ]l 

Personally  appeared  E.  S.  Roberts,  one  of  the  defendants  in  the 
above  stated  case,  and  secretary  of  said  company,  who,  being  duly 
sworn,  makes  oath  and  says  that  the  defendants  in  the  above  stated 
case  have  a  meritorious  defense  to  said  action,  in  this,  that  it  is  a 
suit  on  a  contract  for  sinking  a  shaft  or  incline,  and  that  the  plain- 
tiffs did  not  comply  with  the  terms  of  said  contract,  and  are  not, 
therefore,  entitled  to  recover,  as  he  is  advised  by  his  counsel,  V.  E. 
Howard,  to  whom  he  had  fully  stated  the  case  and  the  facts  thereof. 

[  {Jurat.)  ]  2  E.  S.  Roberts. 

Form  No.  1060. 

(Precedent  in  Worthington  v.  Pierson,  3  Edw.  Ch.  (N.  Y.)  297.) 

[(  Title  of  court  and  cause  and  venue.)  ]3 

Henry  L.  Pierson,  one  of  the  defendants  in  the  above  cause, 
being  duly  sworn,  doth  depose  and  say  that  he  has  a  good  and  meri- 
torious defense  in  said  cause,  as  he  is  advised  by  his  counsel  in  said 
cause  and  verily  believes  to  be  true;  and  that  his  answer  was  put  in 
with  a  view  to  meet  said  defense,  which  is  twofold,  one  part  show- 
ing the  complainants  are  claiming  a  relief  which  they  are  not 
entitled  to,  and  the  other  part  showing  the  interest  on  the  bond  and 
mortgage  paid  in  full,  and,  in  these  respects,  not  for  the  purpose  of 
delay. 

^{Signature  and  jurat.)  ]* 

b.  In  lUinois.s 
Form  No.  1061. 

(  Title  of  court  and  cause  and  venue.)^ 

Richard  Roe,  being  duly  sworn,  deposes  and  says  that  he  is  one 

1.  For  the  title  of  the  court  and  davit  stating  the  nature  of  the  demand 
cause  and  the  statement  of  venue  in  and  the  amount  due,  an  affidavit  of 
California,  consult  the  title  Affi-  merits  accompanying  the  plea  sworn 
DAVITS,  ante.  to  by  one  of   the   defendants  only   is 

2.  For  the  jurat  in  California,  con-  sufficient.  Anthony  r.  Ward,  22  111.  181. 
suit  the  title  Affidavits,  ante.  But  if   separate  pleas  are  filed  each 

3.  For  the  title  of  court  and  cause  plea  must  be  sustained  by  an  affidavit 
and  the  statement  of  venue  in  New  of  merits.  Whiting  v.  Fuller,  22  111. 
York,  consult  the  title  Affidavits,  33.  Thus  where  there  are  joint  de- 
ante.  fendants   and  one  files  an  affidavit  of 

4.  For  the  signature  and  jurat  in  merits  to  the  plea  in  his  behalf,  and 
New  York,  consult  the  title  Affi-  the  other  defendant  does  not  make 
davits,  ante.  affidavit,  the  Common  Pleas  Court  of 

6.  In  Illinois  the  affidavits  may  be  Cook  county   may   default  the   party 

sworn  to  by  one  of  several  defendants  who   has   not   verified.      Anthony   v. 

pleading  jointly.     Smith  v.  Bateman,  Ward,  22  111.  181. 

79  111.  531.  Thus  where  two  defend-  6.  For  the  formal  parts  of  an  affi- 
ants file  a  joint  plea  to  a  declaration  davit  in  Illinois,  consult  the  title 
with  which  plaintiff  has  filed  an  affi-  Affidavits,  ante. 
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of  the  defendants  in  the  above  entitled  cause,  and  that  he  verily 
believes  that  the  defendants  have  a  good  defense  to  said  suit  upon 
the  merits  to  the  whole  of  the  said  plaintiff's  demand.  {Here  may 
be  stated  the  facts  of  the  defense.)"^  Richard  Roe. 

Subscribed  and  sworn  to  before  me,  ) 
t\ii%  ffth  day  of  July,  A.D.  i8S>6.  \ 
Calvin  Clark ^  Clerk. 

Form  No.  1062. 

(Precedent  in  Smith  v.  Bateman,  79 111.  531.) 
State  of  Illinois, 


County  of  Cook. 

Adam  Smith,  being  duly  sworn,  says  that  he  is  one  of  the  defend- 
ants in  the  above  entitled  cause  ;  that  he  verily  believes  said  defend- 
ants have  a  good  defense  to  said  cause  upon  its  merits  to  the  whole 
of  the  plaintiff's  demands.  Adam  Smith. 

Subscribed  and  sworn  to  before  me,  )  Pierson  D.  Smith. 

this    seventh    day    of    September,  > 

A.D.  1 875.  ) 

William  H.  Moore, 

(notarial  seal)  Notary  Public. 

Form  No.  1063. 
(Precedent  in  Anthony  v.  Ward,  22  111.  181.) 

fulius  C.  Smith,  et  al.,  ^ 

ads.  >  Cook  Common  Pleas. 

Ephraim   Ward.         ) 
State  of  Illinois, 


County  of  Cook.  \ 

yulius  C.  Smith,  being  duly  sworn,  says  that  he  is  one  of  the 
defendants  in  the  above  entitled  cause,  and  that  he  has  a  good  de- 
fense thereto  upon  the  merits,  as  he  is  advised  and  verily  believes. 

[(7«ra/.)]2  J.  C.  Smith. 

e.  In  Maryland. 
Form  No.  1064. 

{Title  of  court  and  cause  and  venue. ^^ 

On  this  first  day  of  July,  i896,  before  me,  the  subscriber,  a  justice 
of  the  peace  of  the  state  of  Maryland,  in  and  for  Baltimore  city, 
personally  appeared  Richard  Roe,  one  of  the  above  named  defend- 
ants, and  made  oath  in  due  form  of  law  on  the  Holy  Evangely  of 
Almighty  God,  that  their  every  plea  so  pleaded  by  the  defendants 
is  true,  and  further,  that  he,  the  affiant,   verily  believes  that  the 

1.  See  supra,  note  2,  p.  646.  3.  For  the  formal  parts  of  an  affi- 

2.  For  the  jurat  in  Illinois,  consult  davit  in  Maryland,  consult  the  title 
the  title  Affidavits,  ante.  Affidavits,  ante. 
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defendants  will  be  able  at  the  trial  of  the  cause  to  produce  sufficient 
evidence  to  support  the  said  plea,  and  that  they  are  advised  by 
counsel  to  file  the  said  plea.  Abraham  Kent,  J.  P. 

I  hereby  certify  that  I  advised  the  said  defendants  making  the 
above  oath  and  filing  said  plea  to  do  the  same. 

yeremiah  Mason, 
Attorney  for  Defendant. 

d.  In  New  Jersey. 
Form  No.  1065. 

(  Title  of  court  and  cause  and  venue.  )'^ 

Richard  Roe,  being  duly  sworn  according  to  law,  on  his  oath 
says  that  he  is  one  of  the  defendants  in  this  action,  and  that  he  be- 
lieves that  he  has  a  just  and  legal  defense  to  the  action  on  the 
merits  of  the  case.  Richard  Roe. 

{yurat.)'i- 

II.  BY  ONE  OTHER  THAN  DEFENDANT. 
1.  In  General.2 

Form   No.  1066. 

(  Title  of  court  and  cause  and  venue  as  shown  in  Form  IVo.  1020. ) 
Samuel  Short,  being  duly  sworn  according  to  law,  deposes  and 


1.  For  the  formal  parts  of  an  affi- 
davit in  New  Jersey,  consult  the  title 
Affidavits,  ante. 

2.  If  the  affidavit  is  not  made  by  the 
defendant  himself,  an  excuse  must  be 
alleged,  and  the  grounds  of  the  de- 
ponent's knowledge  of  the  case.  Roose- 
velt V.  Dale,  2  Cow.  (N.  Y.)  581 ;  Mil- 
ler V.  Hooker,  2  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  124;  Mason  v.  Bidleman,  i 
How.  Pr.  (N.  Y.  Supreme  Ct.)  62; 
Johnson  v.  Lynch,  15  How.  Pr.  (N.  Y. 
Super.  Ct.)  199.  See  also  .y«/ra,  note 
3,  p.  640. 

But  under  the  statutes  of  Illinois  the 
plaintiff  need  not  file  his  own  affidavit 
to  his  declaration,  but  it  is  sufficient  if 
he  file  the  affidavit  of  any  one  cogni- 
zant of  the  facts.  Wilder  v.  Arwed- 
son,  80  111.  435. 

Sufficient  Excuse  for  Failure  of  De- 
fendant to  Make  Affidavit. — Severe  sick- 
ness of  the  defendant,  incapacitating 
him  from  making  the  affidavit,  is  a 
sufficient  excuse  for  his  not  making  it. 
And  the  absence  of  the  defendant  from 
the  state,  or  beyond  the  seas,  will 
usually  be  a  sufficient  excuse  for  his 
not  making  the  affidavit  of  merits,  i 
Encyc.  of  Pl.  and  Pr.  360. 

By  Real  Party  In  Interest. — An  affi- 
davit of  merits  may  be  made  by  the 


real  party  in  interest,  notwithstanding 
he  is  not  the  defendant  of  record,  i 
ExcYC.  OF  Pl.  and  Pr.  358;  Miller 
V.  Hooker,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)  124. 

By  a  Purchaser  under  a  Decree. — As 
to  when  the  affidavit  of  merits  on  mo- 
tion to  set  aside  a  default  may  be  made 
by  a  purchaser  under  a  decree,  see 
Boggs  V.  Fowler,  i6  Cal.  559. 

By  Principal  for  Surety. — In  an  action 
brought  against  a  sheriff  and  his  sure- 
ties it  was  held  that  an  affidavit  made 
by  the  sheriflF  was  sufficient  for  all  the 
defendants  on  a  motion  to  change  the 
venue.  Rowland  r.  Coyne,  55  Cal.  4. 

By  Guarantor. — One  who  has  bound 
himself  to  pay  a  judgment  which  may 
be  recovered  on  a  claim  against  another 
may  file  an  affidavit  of  defense  in  a 
suit  against  his  principal.  Urich  v. 
Zern,  2  Pa.  Dist,  Rep.  55. 

By  an  Officer  of  a  Corporation. — Where 
a  corporation  is  a  defendant  the  affi- 
davit of  merits  may  be  made  by  an 
officer  thereof.  Billington  v.  Gautier 
Steel  Co.,  19  W.  N.  C.  (Pa.)  339.  In 
Knickerbocker  Life  Ins.  Co.  v.  Hoeske, 
32  Md.  317,  an  affidavit  of  defense  in 
these  words :  *'  On  this  seventh  day  of 
February,  A.D.  1869,  before  me,  the 
subscriber,  a  justice  of  the  peace  of 


668 


Volume  I. 


1067.  AFFIDA  VI TS  OF  MERITS  OR  DEFENSE.  1068. 

says  that  he  has  an  interest  in  the  subject  matter  of  the  above  entitled 
cause  which  may  be  affected  by  the  issue  thereof,  which  said  interest 
is  as  follows  inhere  set  out  in  words  and  figures  the  nature  of  the 
interest  of  Samuel  Short)  ;  and  he  further  avers  that  there  is  a  just, 
true,  full,  and  legal  defense  to  the  whole  of  the  plaintiff's  demand 
in  said  action,  the  nature  and  character  of  which  is  as  follows  {^here 
state  the  facts  on  which  the  defense  is  founded,  in  such  terms  as  to 
exclude  confusion  and  duplicity  and  constitute  a  legal  answer  to 
plaintiff'' s  demand) ;  all  of  which  matters  and  things  the  deponent 
is  ready  and  able,  and  prays  permission,  to  prove  upon  the  trial  of 
this  cause. 

{^Signature  and  Jurat  as  in  Form  No.  1020.) 

AFFIDAVIT  ACCOMPANYING  AFFIDAVIT   OF  DEFENSE  WHERE  FACTS 
ARE  PECULIARLY  WITHIN  KNOWLEDGE  OF  ANOTHER. 

Form  No.  1067. 

(  Title  of  court  and  cause  and  venue  as  in  Form.  No.  1029.) 
Samuel  Short,  being  duly  sworn  according  to  law,  deposes  and 
says  that  he  is  the  person  referred  to  by  the  name  of  Samuel  Short 
in  the  affidavit  of  defense  heretofore  made  on  the  sixth  da.y  oi  fuly, 
i896,  by  Richard  Roe,  the  defendant  in  the  above  entitled  cause, 
and  further  deponent  deposes  and  says  that  (here  state  the  facts  on 
which  the  defense  is  founded,  in  such  terms  as  to  exclude  confusion 
and  duplicity  and  constitute  a  legal  answer  to  plaintiff ''  s  demand)', 
and  further  deponent  saith  not. 

(Signature  and  Jurat  as  in  Form  No.  1029.) 

2.  By  Defendant's  Ag^ent. 

a.  Generally.  1 

Form  No.  1068. 

(  Title  of  court  and  cause  and  venue  as  shown  in  Form  No.  1020. ) 
Samuel  Short,  being  duly  sworn  according  to  law,  deposes  and 

the  state  of  Maryland,  in  and  for  the  stockholder  of  a  corporation  unless 
city  of  Baltimore,  personally  appeared  good  reason  is  shown  why  it  is  not 
the  above  named  defendant  and  made  made  by  an  oiKcer  or  a  director 
oath  in  due  form  of  law  that  it  is  verily  thereof.  Erie  Boot  &  Shoe  Co.  v. 
believed  that  sufficient  evidence  will  Eichenlaub,  127  Pa.  St.  169. 
be  furnished  at  the  trial  of  said  cause  1.  Generally. — An  affidavit  of  merits 
to  support  the  same.  George  F.Thomp-  may  be  made  by  the  defendant's  agent, 
son,  J.  P.,"  was  held  altogether  defect-  but  usually  in  such  a  case  an  excuse 
ive  and  insufficient.  The  affidavit  pur-  should  be  shown  for  defendant's  fail- 
ported  to  have  been  made  by  defend-  ure  to  make  it  himself,  i  Encyc.  of 
ant,  which  is  a  corporation  incapable  Pl.  and  Pr.  359;  Miller  v.  Hooker, 
of  making  an  oath.  Under  the  Mary-  2  How.  Pr.  (N.  Y.  Supreme  Ct.)  124; 
land  Act  of  1864,  pleas  by  corpora-  Mason  v.  Bidleman,  i  How.  Pr.  (N.Y. 
tions  must  be  verified  by  the  oath  of  Supreme  Ct.)  62  ;  Johnson 7;.  Lynch,  15 
some  natural  person  capable  of  making  How.  Pr.  (N.  Y.  Super.  Ct.)  199; 
the  affidavit.  Roosevelt  v.  Dale,  2  Cow.  (N.  Y.)  581. 
By  a  Stockholder. — An  affidavit  of  In  Colorado. — Under  the  Colorado 
merits  should  not  be  made  by  a  mere  Act  of  1874,  requiring  a  defendant  to 
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says  that  he  is  the  agent  (or  employee,  or  attorney  in  fact,  as  the 
case  may  be)  of  Richard  Roe,  the  defendant  in  the  above  entitled 
cause;  that  the  said  defendant,  by  reason  of  sickness  {^continuing 
and  concluding  in  the  manner  of  the  affidavit  made  by  his  wife  for 
her  husband,  as  shown  in  Form  No.  1072,  infra). 

Form  No.  1069. 

(  Title  of  court  and  cause  and  venue  as  in  Form  No.  1020.) 
Samuel  Short,  being  duly  sworn  according  to  law,  deposes  and 
says  that  the  above  named  defendant,  Richard  Roe,  was  at  the 
time  the  writ  in  this  case  was  issued,  and  still  is,  absent  from  his 
residence  in  said  county  of  Chester,  and  that  in  the  absence  of 
said  defendant  this  deponent  has  charge  of  his  affairs,  and  is  the 
agent  of  the  said  defendant;  that  a  real  disability  exists  which  pre- 
vents the  defendant  from  putting  in  an  affidavit  in  this  case,  to  wit,  the 
absence  of  said  defendant  from  the  county  (here  may  be  stated  other 
reasons  if  they  exist),  and  deponent  files  this  affidavit  for  and  on 
behalf  of  the  said  Richard  Roe,  defendant.  Deponent  is  advised, 
believes,  and  suggests  to  the  court  that  the  statement  above  filed  in 
this  case  is  not  sufficient  in  law  to  entitle  plaintifif  to  a  judgment  for 
want  of  a  sufficient  affidavit  of  defense  {here  set  forth  the  grounds 
of  objection).  And  the  deponent  further  avers  that  the  defendant 
has  a  just,  true,  and  legal  defense  to  the  whole  of  plaintiflF's  claim, 
of  the  following  nature  and  character,  to  wit  {^continuing  and  con- 
cluding as  in  Form  No.  1029). 

Form  No.  1070. 

(  Title  of  court  and  cause  and  statement  of  venue.  )'^ 
First,  Samuel  Short,  being  duly  sworn  according  to  law^,  deposes 
and  says  that  he  is  the  agent  (or  employee,  or  attorney  in  fact,  etc., 
as  the  case  may  be)  of  Richard  Roe,  the  defendant  in  the  above 
entitled  cause,  that  he  has  fully  and  fairly  stated  the  case  in  the 
above  action  to  feremiah  Mason,  the  counsel  of  the  said  defendant 
Richard  Roe  in  this  action,  who  resides  at  Elm  street,  in  the 
city  of  York,  in  the  said  county  of  York,  and  that  the  said  de- 
fendant Richard  Roe  has  a  good  and  substantial  defense  upon  the 
merits  thereof,  as  this  deponent  is  advised  by  the  defendant's  said 
counsel,  after  such  statement,  made  as  aforesaid,  and  verily  believes 
to  be  true. 

Second,  And  deponent  Samuel  Short  further  deposes  and  says 

file  an  affidavit  of  merits  before  plead-  be  made  by  the  defendant's  agent  or 

ing,  the  affidavit  must  be  sworn  to  by  his     attorney     without     showing    an 

the  defendant,  and  cannot  be  sworn  to  excuse  for  not  having  been  made  by 

by  the  defendant's  attorney.     Ander-  the   defendant  himself.      Bancroft   v. 

son  V.  Sloan,   i    Colo.  33;    Martin  v.  Eastman,  7  111.  259. 
Skehan,  2  Colo.  614.  1.  For  the  title  of  the  court  and  cause 

In  Illinois. — In  Hurd  Rev.  Stat.  1047,  and  the  statement  of  the  venue,  consult 

k  37  (1891),  an  affidavit  of  merits  may  the  title  Affidavits,  ante. 
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that  Richard  Roe.,  the  defendant  in  the  above  entitled  cause,  since 
the  service  of  the  summons  in  this  cause  (or  since  the  institution  of 
this  action)  has  been  confined  to  his  bed  by  sickness,  by  reason  of 
which  he  has  been  and  still  is  unable  to  attend  to  business  (or 
state  any  other  reason  incapacitating  the  defendant  from  making 
the  affidavit  in  person;  for  instance,  "  that  at  the  time  of  the  serv- 
ice of  the  summons  in  this  action  said  Richard  Roe  was  absent  from 
his  home  beyond  the  seas,  and  still  continues  absent,  and  that  there  has 
not  been  time  to  communicate  with  him  with  reference  to  this  suit")  ; 
and  for  this  reason  this  affidavit  is  made  by  said  Samuel  Short  as 
agent  oi  Richard  Roe.,  the  said  defendant,  in  his  behalf  and  for  him.^- 
(^urat.)^  Samuel  Short. 

Form  No.  1071. 

(  Title  of  court  and  cause  and  venue  as  in  Form  No.  1020. ) 
Aaron  Agnew,  being  duly  sworn,  on  his  oath  saith  that  he  is  the 
agent  of  the  above  named  Richard  Roe.,  one  of  the  defendants  in  this 
action,  and  the  affiant  believes  that  the  said  Richard  Roe.,  the  said  de- 
fendant, has  a  just  and  legal  defense  to  the  action  on  the  merits  of  the 
case.  Aaron  Agnexv. 

( yurat  as  shown  in  Form  No.  1020. ) 

b.  Defendant's  Wife. 
Form  No.  1072. 

(  Title  of  court  and  cause  and  venue  as  shown  in  Form.  No.  1020.) 
Rachael  Roe,  the  wife  of  Richard  Roe,  the  defendant  in  the 
above  entitled  cause,  being  duly  sworn  according  to  law,  deposes 
and  says  that  the  said  Richard  Roe,  since  the  service  of  the  summons 
in  this  cause,  has  been  confined  to  his  bed  by  sickness,  by  reason  of 
which  he  has  been  and  still  is  unable  to  attend  to  business  [or  other 
excuse,  such  as  that  "  at  the  time  of  the  service  of  the  summons  there- 
in, the  said  Richard  Roe  was  absent  from  his  home,  and  still  con- 
tinues absent,  and  that  there  has  not  been  time  to  communicate  with 
him  " ) ;  that  to  her  personal  knowledge  (or  as  she  knows  by  informa- 
tion received  from  him,  or  as  the  case  may  be,  giving  the  sources  of 
her  information  in  detail)  he  has  a  just,  true,  full,  and  legal  defense 
to  the  whole  of  plaintiff's  demand  in  the  above  entitled  cause,  the 
nature  and  character  of  which  she,  for  the  reasons  above  stated  in 
his  stead  and  behalf,  avers  to  be  as  follows  inhere  state  the  facts  on 
which  the  defense  is  founded,  in  such  terms  as  to  exclude  confusion 
and  duplicity  and  constitute  a  legal  answer  to  plaintiff  ^ s  demand) . 
{^Jurat  as  in  Form  No.  1029.)  Rachael  Roe. 

1.  This  clause  is  necessary  only  in         2.   For  tlie  jurat  to  affidavits  gener- 
jurisdictions  requiring  the  affidavit  to     ally,    consult    the    title   Affidavits, 
give  in  detail  the  reasons  why  the  de-     ante. 
fendant  should  not  make  the  affidavit 
in  person. 
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e.  Defendant's  Attorney  of  Record,  i 

(1)  Generally. 

Form  No.  1073. 

(  Title  of  court  and  cause,  and  statement  of  venue.  )^ 
yeremiah  Mason,  being  first  duly  sworn,  says*  that  he  is  the 
attorney  and  counsel  of  the  defendant,  Richard  Roe.,  in  the  above 
entitled  action,  and  that  from  a  statement  of  the  case  in  this 
action,  made  to  deponent  by  defendant,  deponent  verily  believes  ^ 
that  defendant  has  a  good  and  substantial  defense  upon  the 
merits  to  the  cause  of  action  set  forth  in  the  complaint  in  said 
action.  Jeremiah  Mason. 

{Jurat.y 


1.  Generally. — An  affidavit  of  merits 
may  be  made  by  an  attorney  of  record 
for  the  defendant,  but  the  affidavit 
should  show  a  proper  excuse  for  the 
failure  of  the  defendant  to  make  it  him- 
self. I  Encyc.  of  Pl.  and  Pr.  359; 
Johnson  v.  Lynch,  15  How.  Pr.  (N. 
Y.  Super.  Ct.)  199;  Scott  v.  Gibbs, 
2  Johns.  Cas.  (N.  Y.)  116;  Roosevelt 
V.  Dale,  2  Cow.  (N.  Y.)  581;  i 
Green's  New  Prac.  (Mich.)  241. 

An  affidavit  by  an  attorney  "  that 
from  representations  made  to  him  by 
the  defendant,  and  from  the  papers 
which  he  had  examined,  he  verily  be- 
lieved defendant  had  a  legal  defense," 
was  sufficient.  Philips  v.  Blagge,  3 
Johns.  (N.  Y.)  141. 

An  affidavit  by  an  attorney  "that  from 
the  examination  of  defendant's  case,  so 
far  as  he  has  made  such  examination, 
he  verily  believes  that  it  was  better 
than  the  plaintiff's,"  was  held  insuffi- 
cient as  not  showing  a  meritorious  de- 
fense.    Bailey  v.  Taaffe,  29  Cal.  422. 

An  affidavit  by  an  attorney  that  from 
defendant's  statement  of  the  case  he 
believed  that  defendant  had  a  good  and 
substantial  defense  upon  the  merits, 
accompanied  by  an  answer  wholly 
upon  information  and  belief,  verified 
by  the  defendant  in  person,  is  not 
sufficient  as  a  ground  for  affecting  a 
judgment  regularly  entered.  Stilson 
V.  Rankin,  40  Wis.  527. 

An  affidavit  by  an  attorney  that  he 
"  was  informed  and  verily  believed  that 
defendant  had  a  substantial  defense  on 
the  merits,"  was  held  insufficient  to  set 
aside  default.  Briggs  v.  Briggs,  3 
Johns.  (N.  Y.)  258. 

An  affidavit  by  an  attorney  "  that 
from  the  examination  of  the  testimony 


given  before  the  justice,  and  the  state- 
ment of  the  facts  made  to  him  by  de- 
fendant, he  verily  believes  that  said 
defendant  had  a  valid  defense  to  said 
action  upon  the  merits,"  was  not  suf- 
ficient, as  it  did  not  show  that  the 
whole  case  had  been  stated  to  the  at- 
torney, or  that  the  statement  was  true, 
and  neither  did  it  show  merits.  Pin- 
ger  V.  Vanclick,  36  Wis.  145. 

An  affidavit  by  the  attorney  in  the 
cause,  stating  that  in  his  opinion  his 
client  has  a  meritorious  defense,  will 
ordinarily  be  sufficient,  if  it  appear 
that  the  attorney  is  familiar  with  the 
facts  of  the  case.  Howe  v.  Coldren, 
4  Nev.  171. 

By  a  Solicitor  in  Chancery. — The  affi- 
davit of  a  solicitor  showing  a  meri- 
torious defense  and  the  nature  thereof, 
is  insufficient  unless  he  is  himself  ac- 
quainted with  the  facts;  and  if  not, 
then  a  sufficient  excuse  must  be  shown 
for  not  producing  the  affidavit  or 
sworn  answer  of  the  defendant.  Hunt 
V.  Wallis,  6  Paige  (N.  Y.)  371. 

By  a  Proctor  in  Admiralty. — To  open 
a  default  in  admiralty  a  meritorious 
defense  should  be  shown ;  therefore  an 
affidavit  by  a  proctor  "  that  he  believes 
a  good  defense  exists  "  is  not  sufficient. 
Scott  V.  The  Propeller  Young  Amer- 
ica, Newb.  Adm.  no. 

2.  For  the  formal  parts  of  an  affi- 
davit generally,  consult  the  title  Af- 
fidavits, ante. 

3.  An  affidavit  made  by  an  agent 
or  attorney  should  be  sworn  to  as  to 
his  belief  of  the  defense  on  the  merits 
and  to  his  knowledge  of  the  defense, 
and  the  sources  from  which  his  knowl- 
edge was  derived,  i  Encyc.  of  Pl. 
AND  Pr.  371,  372. 
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Form  No.  1074. 

(  Commencing-  as  in  Form.  No.  1073,  and  continuing  down  to  *) 
that  he  is  the  attorney  and  counsel  of  the  above  named  defendant, 
Richard  Roe,  retained  to  defend  this  action,  and  that  from  the 
statement  of  the  case  in  this  action,  made  to  deponent  by  defendant 
Richard  Roe,  deponent  verily  believes  that  defendant  has  a  good 
and  substantial  defense  upon  the  merits  to  the  cause  of  action  set 
forth  in  the  complaint,  or  to  some  part  thereof. ^  (Add  also  the 
reason  why  the  affidavit  is  not  made  by  defendant. )^ 

Form  No.  1075. 

(  Title  of  court  and  cause  and  stdtement  of  venue  as  in  Forms 
Nos.  737  to  747  and  7^8  to  762.) 

Jeremiah  Mason,  being  duly  sworn,  on  his  oath  saith  that  he  is 
the  attorney  of  the  above  named  Richard  Roe,  the  defendant  in  this 
action,  and  the  affiant  believes  that  said  Richard  Roe  has  a  just  and 
legal  defense  in  the  action  on  the  merits  of  the  case. 

feremiah  Mason. 

{jfurat  as  shown  in  Forms  Nos.  763  to  808.) 

Form  No.  1076. 
(Precedent  in  Howe  v.  Independence  Consol.  Gold,  etc.,  Min.  Co.,  29  Cal.  74.) 

(  Title  of  court  and  cause  and  statement  of  venue.  )^ 
Personally  appeared  V.  E.  Howard,  who,  being  duly  sworn, 
makes  oath  and  says  that  he  is  attorney  for  the  defendants  in  the 
above  stated  case;  that  he  is  informed  and  believes  that  the  defend- 
ants have  a  meritorious  defense  of  the  same,  the  suit  being  on  a 
contract  for  sinking  a  shaft  or  incline,  and  the  defense,  noncompli- 
ance with  the  contract;  that  at  a  former  day  of  this  term  a  demurrer 
to  the  complaint  in  this  case  was  overruled,  and  leave  to  answer  in 
ten  days ;  that  said  time  having  expired,  plaintiffs  took  judgment 
by  default  on  Monday  last,  and  after  the  case  was  set  for  trial. 
Affiant  states  that  during  the  present  term  he  has  been  very  much 
pressed  for  time,  having  to  discharge  his  duties  as  district  attorney, 
besides  attending  to  all  his  civil  business,  without  any  one  to  aid 
him,  C.  V.  Howard,  his  associate  in  business,  having  been  all  the 
time  absent  in  San  Francisco;  that  subsequently  he  has  had  many 
things  on  his  mind  demanding  his  attention,  and  much  writing  and 
labor;  that   this  case  being   set  for  trial,   affiant  had  adopted  the 

1.  This  qualification  was  laid  in  the  substantially  that  the  defendant  was 
counsel's  affidavit  for  the  purpose  of  absent  beyond  the  seas,  and  had 
obtaining  an  extension  of  time  to  an-  represented  to  him  that  he  had  a 
swer  under  the  New  York  General  good  and  substantial  defense  on  the 
Rules  1888,  No.  24.  merits ;  and  from  his   representations 

2.  Griel  v.  Buckius,  4  Cent.  Rep.  and  the  papers  produced  he  verily 
507;  Miller  v.  Hooker,  2  How.  Pr.  (N.  believed  that  there  was  a  legal  de- 
Y.  Supreme  Ct.)  124.  fense. 

In  Philips  V.  Blagge,   3  Johns.   (N.         3.  For  the  title  of  court  and  cause, 
Y.)    141,  the  affidavit    of    defendant's     and  the  statement  of  venue  in  Califor- 
attorney  was  approved   which  stated     nia,  consult  the  title  Affidavits,  a«/g. 
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erroneous  idea  that  an  answer  had  been  filed.  Affiant  states  that 
plaintiffs  have  not  been  injured  by  his  failure  to  file  an  answer,  as 
the  case  could  not  have  been  tried,  and  an  answer  can  now  be  filed 
before  the  case  can  be  reached  on  the  docket.  This  affidavit  is  not 
made  for  delay,  but  that  justice  may  be  done  in  the  premises. 
(J^urat  as  shown  in  Form  No.  8 14-)  V.  E.  Howard. 

Form  No.  1077. 
(Precedent  in  Reidy  v.  Scott,  53  Cal.  71.) 

[(  Title  of  court  and  cause.  ^  ]l 
State  of  California, 
County  of  Santa  Clara. 

Thos.  Bodley.,  being  duly  sworn,  says  he  is  one  of  the  firm  of 
Bodley  d:  Campbell,  attorneys  for  the  defendant  Samuel  Scott, 
above  named ;  that  he  received  a  copy  of  the  summons  and  com- 
plaint in  the  above  entitled  action  on  the  30th  of  April,  i877/  that 
he  ^vas  informed  and  believed  that  the  same  were  served  on  the 
26th  of  April  on  said  Scott,  and  in  ample  time  sent  to  Merced  an 
answer  thereto,  to  wit,  on  or  before  Sunday  night,  Alay  6,  i877; 
that  on  the  following  morning  he  received  this  telegram:  '•'■  Merced, 
Cal.,  May  7,  i877.  Received  at  San  Jose,  9:33  A.M.  To  Bodley 
&  Campbell:  Papers  received  and  attended  to.  Wells,  Fargo,  & 
Co.''''  That  affiant  informed  said  Samuel  Scott  and  verily  believes 
that  he  has  a  good  defense  to  said  action.  Thos.  Bodley. 

Subscribed  and  sworn  to  before  me,  this  ) 

thirty-first  day  of  May,  A.D.    i877.  \ 

(l.s.)  W.  p.  Veuve,  Notary  Public. 

Form  No.  1078. 

(Precedent  in  Woodruff  r-.  Tyler,  10  111.  457.) 

State  of  Illinois,       }  Of  the  August  Term  of  Stephenson  county 

Stephenson  county.  \      '        Circuit  Court,  A.D.  18-^^. 
William  A .   Tyler,  for  the  use 
of  fames  C.    Wright, 
against 
Lewis  Woodruff. 
S.  B.  Farwell,  being  by  me  first  duly  sworn  according  to  law, 
deposes  and  says  that  he  is  employed  by  the  defendant  herein  to  de- 
fend said  cause,  and  at  the  last  term  of  this  court  Thomas  F.  Good- 
hue, one  of  the  attorneys  for  the  plaintiff  in  this  cause,  offered  a 
motion  for  a  rule  to  the  defendant  to  file  his  plea  by  a  certain  day 
of  that  term;  and  that  this  affiant,  as  the  attorney  for  the  said  de- 
fendant, then  and  there  proposed  to  the  said  Goodhue,  in  order  to 
save  costs  to  the  parties  litigant  herein,  to  draw  up  a  written  state- 
ment of  the  case  and  submit  them  to  the  court  upon  the  questions  of 
law  involved  in  the  case,  and  to  abide  the  decision  of  the  court  in 
the  same,  and  to  waive  the  filing  of  pleas  by  the  defendant;  and  that 

1.  For  the  title  of  court  and  cause  in  California,  consult  the  title  Affida- 
vits, ante. 
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this  affiant  understood  the  said  Goodhue,  at  the  time  and  afterward, 
expressly  to  agree  to  said  proposition,  made  as  aforesaid  by  this 
affiant ;  and  that  this  affiant  reposed  full  confidence  in  the  agree- 
ment of  the  said  Goodhue,  and  that  it  would  be  carried  out  in  good 
faith,  and  in  consequence  thereof  this  affiant  did  not  know,  until 
the  sitting  of  the  present  term  of  this  court,  that  any  rule  had  been 
entered  for  a  plea  in  said  cause  ;  and  that  this  affiant  has  been  in- 
formed and  believes  that  the  said  defendant  has  a  full  and  complete 
defense  to  the  said  claim  of  the  said  plaintiff,  and  that  defense  con- 
sists in  this,  that  said  note,  upon  which  said  suit  is  brought,  has 
been  paid  and  fully  satisfied.  S.  B.  Far-well. 

Sworn  to  and  subscribed  before  me, 
this  sixteenth  of  August,  i8^5. 

John  A.   Clark,  Cl'k. 

Form   No.  1079. 

(Precedent  in  Rocco  v.  Hackett,  2  Bosw.  (N.  Y.)  583.) 

At  the  said  Court  of  Common  Pleas,  held  at  Boston  in  and  for 
said  county  on  \he.  first  Tuesday  of  April,  A.D.  i855,  the  plaintiff 
appeared  by  Charles  G.  Thomas,  Esq.,  his  attorney,  and  entered 
the  above  action,  and  the  defendant  appeared  by  his  attorneys, 
James  A.  Abbott  and  J.  Kendall  Tyler,  Esqs.,  and  on  the  tenth 
day  of  April,  during  the  April  term,  filed  the  following  affidavit : 

Commonwealth  of  Massachusetts,  )  Court  of    Common   Pleas, 

Suffolk.  S  April  Term,  i855. 

Joseph  Rocco,  plaintiff,  ) 

against  > 

James  H.  Hackett,  defendant,  and  trustees.  ) 

I,  James  A.  Abbott,  on  behalf  of  James  H.  Hackett,  the  defendant 
in  the  above  action,  on  oath  declare  that  I  verily  believe  that  he  has 
a  special  defense  to  the  above  named  action  on  its  merits,  and  intend 
to  bring  the  same  to  trial.  Jas.  A.  Abbott. 

Subscribed  and  sworn  to  this  April 
the  fourth,  A.D.  i855,  before  me. 

J.  Kendall  Tyler,  Justice  of  the  Peace. 

Form  No.  1080. 

(Precedent  in  Howe  v.  Coldren,  4  Nev.  174.) 

[(  Title  of  court  and  cause  and  venue.)  ]l 

A.  F.  Patrick,  being  duly  sworn,  says  that  he  is  the  attorney  of 
said  defendant ;  further  says  that  said  defendant  is  a  resident  of 
Washoe  county  in  said  state ;  that  summons  issued  in  said  case  was 
served  in  said  Washoe  county,  as  this  affiant  is  informed ;  further 
says  that  he  was  not  served  with  a  copy  of  the  complaint  or  sum- 
mons in  said  case;  further  says  that  he  did  not  know  of  the  service 
of  said  summons  until  he  called  upon  the  clerk  of  said  court,  and 

1.  For  the  formal  parts  of  an  affidavit  in  Nevada,  consult  the  title  Affi- 
davits, ante. 
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that  he  (this  affiant)  supposed  the  service  of  said  summons  was 
some  four  or  five  days  later  than  what  appeared  to  be  the  fact,  to 
wit,  on  the  twenty-eighth  day  of  December,  i867;  further  says  that 
he  intended  to  answer  or  demur  to  said  complaint  within  the  time 
prescribed  by  law,  and  w^ould  have  done  so  had  he  not  supposed  he 
had  four  or  five  days  further  time  in  which  to  do  so ;  that  he  in- 
formed the  plaintiff's  attorney  that  he  intended  to  answer  or  demur; 
further  says  that  the  defendant  has  a  good,  legal,  meritorious  defense 
to  said  action  ;  this  affiant  therefore  asks  this  honorable  court  to  set 
aside  the  default  and  judgment  entered  by  the  clerk  of  this  court  in 
said  case. 

[{Signature  and  jurat.)  ]1 

(2)  For  Change  of  Venue. 

Form  No.  io8i. 

(2  Abb.  Forms  184,  note^,  244.) 

(  Commencing  as  in  Form  No.  1050,  and  continuing  down  to  *) 
yeremiah  Mason,  attorney  for  the  defendant  (or  the  defendants)  in 
the  above  entitled  cause,  being  duly  sworn,  says  {continuing  as  in 
Form  No.  1050  to  \). 

Third,  That  from  the  statement  of  the  case  in  this  action  made 
to  deponent  by  the  defendant  (or  the  defendants)  deponent  verily 
believes  that  the  defendant  (or  the  defendants)  has  (or  have)  a 
good  and  substantial  defense  upon  the  merits  to  the  cause  of  action 
set  forth  in  the  complaint,  or  to  some  part  thereof. 

Fourth  [here  add  the  reason  why  the  ajffidavit  was  not  made  by 
the  defendant  in  persoti)  [continuing  and  concluding  as  in  Form 
No,  1073). 

d.  Defendant's  Attorney's  Clerk  op  Agent.  2 

Form  No.  1082. 

(  Commencing  as  in  the  proper  forms  found  in  the  preceding 
forms,  Nos.  1068  to  1081)    Samuel  Short,  being  duly  sworn  accord- 

1.  For  the  formal  parts  of  an  affida-  that  he  has  a  good  defense  to  thfe  ac- 
vit  in  Nevada,  consult  the  title  Affi-  tion  on  the  merits,  which  the  deponent 
DAVITS,  ante.  believes  to  be  true,  is  not  a  sufficient 

2.  By  Attorney's  Clerk. — An  affidavit  affidavit  on  the  merits.  Nash  v.  Swin- 
of  merits  may  be  made  bj-  the  clerk  of  burne.  3  M.  &  G.  630,  42  E.  C.  L.  329. 
defendant's  attorney  of  record,  but  in  By  ManaglTig  Clerk. — When  the  affi- 
such  case  it  should  be  shown  why  the  davit  is  made  by  the  managing  clerk 
defendant  failed  to  make  it  himself,  i  he  should  swear  that  he  has  the  man- 
Encyc.  of  Pl.  axd  Pr.  359.  An  affi-  agement  of  the  case,  i  Encyc.  of  Pl. 
davit  by  a  clerk  of  the  defendant's  at-,  and  Pr.  372. 

torney,  stating  that  he  "  was  apprised  By  Agent  of  an  Attorney. — Where  the 

and  believed  that  defendant  had  good  agent   of    a   country    attorney   swore 

grounds  of  defense  upon  the  merits,"  that  he  "  was  informed  and  verily  be- 

is  insufficient.  Bromley  f.  Gerish,  6  M.  lieved  it  to  be  true,  that  the  defend- 

&  G.  750,  46  E.  C.  L.  749.  ant  had  a  good  defense  to  the  action 

An  affidavit  made  by  the  defendant's  on  the  merits,"  the  affidavit  was  suffi- 

attomey's  clerk  to  the  effect  that  the  cient.     Johnson  v.  Poppelwell,  2  Tyr. 

defendant  has  been  advised  by  counsel  718.     So  an  affidavit  by  the  agent  of  an 
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ing  to  law,  deposes  and  says  that  he  is  the  clerk  (or  the  agent)  of 
yeremiah  Mason ^  Esq..,  the  attorney  and  counsel  for  Richard  Roe., 
the  defendant  in  the  above  entitled  cause  [continuittg  and  conclud- 
ing as  in  the  proper  form  found  in  the  preceding  forms.,  Nos.  1068 
to  1081). 

e.  Defendant's  Attorney  in  Fact,  i 

Form  No.  1083. 

(  Commencing  as  in  the  proper  form  found  in  the  preceding  forms , 
Nos.  1068  to  1081)  Samuel  Short.,  being  sworn  according  to  law, 
deposes  and  says  that  he  is  the  duly  appointed  attorney  in  fact  of 
Richard  Roe.,  the  defendant  in  the  above  entitled  cause  {^continuing 
and  concluding  as  in  the  proper  for  fn  found  in  the  preceding  forms  ^ 
Nos.  1068  to  1081). 

III.  SUPPLEMENTAL  AFFIDAVIT.2 

Form  No.  i  o  84. 

(  Title  of  court  and  cause  and  venue  as  in  Form  No.  1029.) 
Before  me,  a  prothonotary  of  the  court  aforesaid,  personally  ap- 
peared Richard  Roe,  the  defendant  in  the  above  entitled  cause,  who, 
being  by  me  duly  sworn  according  to  law,  deposes  and  says,  sup- 
plementary to  the  affidavit  of  defense  heretofore  filed  in  the  above 
entitled  cause,  that  he  has  a  just,  true,  full,  and  legal  defense  to  the 
whole  of  the  plaintiff  's  claim  and  demand  in  said  suit,  the  nature 
and  character  of  which  is  as  follows  (continuing  and  concluding 
as  in  Form  No.  1029). 

attorney  "that  from  the  instructions  Johnson  f.  Lynch,  15  How.  Pr.  (N.  Y" 

received  by  deponent  from  the  attor-  Super.  Ct.)  199. 

ney  for  the  defendant,  of  whom  de-  2.  Supplemental  Affidavit. — In  Penn- 
ponent  is  the  agent  in  this  cause,  and  sylvania  the  supplemental  affidavit  is 
which  instruction  deponent  believes  to  usually  allowed  if  the  original  is  de- 
be  true,  deponent  verily  believes  that  fective.  i  Encyc.  of  Pl.  and  Pr.  370. 
said  defendant  hath  a  good  defense  to  Amendment  of  Affidavit. — Where  there 
this  action  on  the  merits,"  was  held  is  a  good  defense  it  is  usual  to  allow 
sufficient.  Schofield  v.  Huggins,  3  D.  the  defendant  to  amend  any  technical 
P.  C.  427.  defects   in   his   affidavit,  unless   there 

1.  Anaffidavitof  merits  may  be  made  has  been  great  delay  or  there  are  cir- 

by  defendant's  attorney  in  fact,  but  in  cumstances  of  a  suspicious  character, 

such  case  it  should  be  shown  why  de-  i  Encyc.  of  Pl.  and  Pr.  375. 
fendant   failed   to   make   the   affidavit        Defendant    having    filed    a    proper 

himself,   i  Encyc  of  Pl.  and  Pr.  359.  affidavit  of  merits  with  his  plea  cannot 

By  Attorney  In  Fact. — An  attorney  in  be  required   to   set   up  in   detail   the 

fact  should    swear   to  the    advice   of  grounds  of   his    defense ;   but  if  such 

counsel.     Johnson  v.  Lynch,  15  How.  affidavit  in  the  first  instance  is  defect- 

Pr.  (N.  Y.  Super.  Ct.)  199.  ive,  and  the  defendant  asks  to  amend. 

An   attorney  in   fact   specially  em-  then  the  court  in  its  discretion  may 

ployed  to  defend  a  suit  may  make  an  require  him  to  disclose   in  detail  the 

affidavit  of  merits,  but  in  either  case  grounds  for  his  defense,  and  his  neglect 

he  must   state  the  reason   for  its  not  to  do  so  estops   him  to  claim  in  the 

being  made  by  the  defendant  himself,  appellate  court  that  the  court  erred  in 

as    where    the    defendant    is    absent  holding  his  affidavit  bad.     McKichan 

beyond  the  seas  or  out  of  the   state,  v.  Follett,  87  111.  103. 
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SUPPLEMENTAL  AFFIDAVIT  OF  DEFENSE  BY  SECRETARY  OF  COR- 
PORATION IN  AN  ACTION  OF  ASSUMPSIT  ON  A  CONTRACT  FOR 
FURNISHING  AND  ERECTING  MACHINERY  AND   MILL    PLANT. 

Form  No.  1085. 
(Precedent  in  Lane  v.  Penn  Glass  Sand  Co.,  172  Pa.  St.  259.)- 

[(  Title  of  court  and  cause  and  venue.  ^  ]l 

B.  F.  Hamilton.,  being  duly  sworn  according  to  law,  doth  depose 
and  say  that  he  issecretary  and  treasurer  of  the /*<?;?«  Glass  Sand  Co., 
defendant;  that  the  affidavit  of  defense  heretofore  filed  in  said 
cause,  and  sworn  to  by  him,  was  made  by  him  for  and  on  behalf 
of  said  defendant  company,  and  that  he  is,  and  at  the  time  of  making 
such  affidavit  was,  cognizant  of  the  facts  therein  stated;  that  the 
deponent  makes  this  supplemental  affidavit  of  defense  for  and  on 
behalf  of  said  defendant  company,  and  is  likewise  cognizant  of 
the  fact  herein  stated.  Deponent  further  saith  [here  was  set  out 
in  words  and  figures  the  matters  sworn  to) . 

[(Signature  and  Jurat.)  ]i 

IV.  NOTICE  TO  FILE  AFFIDAVIT  UNDER  THE  NEW  JERSEY  STATUTE. 

1.  In  General. 

Form  No.  1086. 
(  Title  of  court  and  cause  as  in  Form  No.  1028.) 
To  Richard  Roe,  defendant  in  the  above  entitled  cause  :  You  are 
hereby  notified  that  if  you  intend  to  make  a  defense  to  this  action, 
you  must  file  an  affidavit  of  merits  within  ten  days  from  the  date  of 
the  service  hereof,  and  shall  file  a  plea  or  demurrer  within  thirty 
days  from  the  date  of  such  service,  and  that  in  default  of  the  filing 
of  such  affidavit,  plea,  or  demurrer,  judgment  will  be  entered  by  de- 
fault against  you.  Oliver  Ellsworth,  Plaintiff's  Attorney. 

2.  Alternative  Notice  to  File  an  Affidavit  of  Merits  and  Plead 

in  Thirty  Days. 

Form  No.  1087. 
(  Title  of  court  and  cause  as  in  Form  No.  1028.) 
To  Richard  Roe,  the  defendant  in  the  above  entitled  cause  :  You 
are  hereby  notified,  in  case  the  summons  and  declaration  in  this  cause 
are  personally  served  upon  you,  and  you  intend  to  make  a  defense 
to  this  action,  you  must  file  an  affidavit  of  merit  within  ten  days  from 
the  date  of  service  of  this  notice  upon  you,  and  must  file  your  plea 
or  demurrer  within  thirty  days  thereafter.  In  default  of  filing  the 
affidavit  of  merits,  or  a  plea,  or  a  demurrer,  judgment  by  default 
will  be  entered  against  you.  You  are  hereby  notified,  however, 
that  if  the  summons  and  declaration  in  this  case  are  served  upon 
you  by  leaving  a  copy  thereof  at  your  place  of  abode,  unless  you 
appear  and  file  a  plea  or  demurrer  within  thirty  days  after  the  date 
of  the  service  of  this  notice,  judgment  will  be  entered  against  you 

1.  For  the  title  of  court  and  cause,  and  signature  in  Pennsylvania,  consult 
the  statement  of  venue,  and  the  jurat    the  title  Affidavits,  ante. 
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by  default.     The  amount  of  the  judgment  sought  to  be  recovered 
against  you  is  one  hundred  and  jifty  dollars,   with  interest  thereon 
from  jfanuary  1,  iS95,  together  with  all  the  costs  of  this  proceeding. 
Oliver  Ellsworth,   Attorney  for  Plaintiff. 

V.  JUDGMENT  FOR  WANT  OF  AFFIDAVIT. 

1.  Rule  for  Judg'ment. 

a.  For  Want  of  Affidavit. 

Form  No.  io88. 

In  the  Court  of  Common  Pleas  of  Chester  county. 
jfohn  Doe      ) 
against         >  No.  103.      September  Term,  i895. 
Richard  Roe.  ) 

On  \\\\%  fifteenth  day  of  September .,  i896,  on  the  motion  of  Oliver 
Ellsworth,  attorney  for  jfohn  Doe,  the  plaintiff  in  the  above  entitled 
cause,!  a  rule  is  granted  upon  Richard  Roe,  the  defendant  in  the 

above  entitled  cause,  to  show  cause,  on  day  of  September, 

i896,  at  ten  o'clock  in  the fiorenoon  of  such  day,  why  judgment  should 
not  be  entered  against  him,  the  said  Richard  Roe,*  for  want  of 
an  affidavit  of  defense  in  this  cause. 

John  Marshall,  Judge  of  the 
Court  of  Common  Pleas  Chester  County. 

b.  Fop  Want  of  Sufficient  Affidavit. 
Form  No.  io8g. 

(  Commencing-  as  in  Form  No.  1088,  and  continuing  down  to  *) 
for  want  of  a  sufficient  affidavit  of  defense  in  this  cause. 
(  Official  signature  of  the  judge  as  in  Form  No.  1088.) 

2.  Order  Makings  Rule  for  Judgment  Absolute. 

Form  No.  logo. 

{^Commencing  as  in  Form  No.  1088,  and  continuing  down  to  \) 
the  rule  for  judgment  for  want  of  an  affidavit  of  defense  {or  for 
want  of  a  sufficient  affidavit  of  defense) ,  heretofore  granted  in  this 
cause,  is  made  absolute,  and  judgment  for  the  said  John  Doe,  plaintiff 
aforesaid,  is  ordered  to  be  entered  against  Richard  Roe,  the  defendant 
in  this  cause,  for  the  sum  of  $150.95,  together  with  the  costs  of  this  suit. 

(  Official  signature  of  judge  as  in  Form  No.  1088.) 

3.  Order  Discharging  Rule  for  Judgment. 

Form  No.  logi. 

(  Title  of  court  and  cause  as  in  Form  No.  1028. ) 
On  this  fifteenth  day  of  September, i2>96,  on  motion  of  Jeremiah 
Mason,  attorney  for  Richard  Roe,  the  defendant  in  the  above  en- 
titled cause,  the  rule  for  judgment  therein  for  want  of  an  affidavit 
of  defense  {or  for  want  of  a  sufficient  affidavit  of  defense)  heretofore 
made  upon  Richard  Roe,  the  defendant  in  the  above  entitled  cause, 
is  ordered  to  be  and  is  hereby  discharged. 

(  Official  signature  of  judge  as  in  Form  No.  1088. ) 
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4.  Jud^rment  and  Assessment  of  Damag'es. 

a.  Judgment. 

Form  No.  1092. 

(  Commencing  as  in  Form  No.  1088,  and  continuing  down  to  \) 

judgment  is  hereby  entered  in  favor  of  him,   the  said  yohn  Doe, 

plaintiff  as  aforesaid,  and  against  Richard  Roe,  the  defendant  in 

the  above  entitled  cause,  for  want  of  an  affidavit  of  defense  {or  for 

•want  of  a  sufficient  affidavit  of  defense'),  and  it  is  hereby  ordered 

that  the  prothonotarj'  be  and  is  hereby  directed  to  assess  the  damages 

in  favor  of  the  said  plaintiff  against  the  said  defendant  in  this  cause. 

(  Official  signature  of  Judge  as  in  Form  No.  1088. ) 

b.  Assessment  of  Damages. 

INDORSKMKXT  ATTACHED  TO  A  JUDGMENT  ENTERED  FOR  WANT  OF 
AN  AFFIDAVIT  OF  DEFENSE,  OR  FOR  WANT  OF  A  SUFFICIENT 
AFFIDAVIT  OF  DEFENSE. 

Form  No.  1093. 
In  compliance  with  the  above  order,  made  at  the  time  of  the  entry 
of  the  judgment  in  favor  of  fohn  Doe,  plaintiff  therein,  against 
Richard  Roe,  defendant  therein,  I  hereby  assess  the  damages  in 
favor  of  the  said  John  Doe  and  against  the  said  Richard  Roe  as 
follows:  the  debt  as  shown  by  the  note  filed  and  sued  on,  five  hun- 
dred Ao^^Th  ;  interest  from  fanuary  1,  i855,  to  date, dollars ; 

attorney's  fee  for  collection,  at  the  rate  oifive  per  cent., dol- 
lars ;  amounting  in  all  to dollars  and cents. 

Peter  Phillips,  Prothonotary  of  the 
Court  of  Common  Pleas  of  Chester  County. 

5.  Exception  to  Refusal  to  Enter  Judgment. 

Form  No.  1094. 

(  Commencement  as  in  Form  No.  1088. )  A  rule  having  been 
granted  on  th&  fifteenth  day  of  September,  iS96,  by  this  court,  on 
motion  of  Oliver  Els-xorth,  attorney  for  John  Doe,  the  plaintiff  in 
the  above  entitled  cause,  upon  Richard  Roe,  the  defendant  therein, 
to  show  cause  whj^  judgment  should  not  be  entered  against  him,  the 
said  Richard  Roe,  for  want  of  an  affidavit  of  defense  {or  for -want  of 
a  sufficient  affidavit  of  defense),  and  this  court  having  decided 
against  the  right  of  the  said  fohn  Doc  to  such  judgment,  and  on  the 

daj-  of    September,   iS96,  having   discharged   said   rule   to 

show  cause,  so  made  as  aforesaid,  now,  on  this  twentyfifth  day 
of  September,  i896,  comes  the  plaintiff,  ^ohn  Doe,  by  Oliver 
Els-worth,  his  attorney,  and  excepts  to  such  decision  of  the  court 
in  discharging  the  said  rule  as  aforesaid,  and  prays  that  an  ex- 
ception to  such  decision  and  order,  discharging  the  said  rule,  may 
be  canceled  and  allowed  by  this  court :  whereupon  it  is  considered 
and  ordered  that  the  said  prayer  of  the  said  John  Doe,  plaintiff, 
made  by  his  attorney  as  aforesaid,  be  and  the  same  is  hereby 
allowed,  and  an  exception  is  sealed  to  the  decision  of  the  court  and 
to  the  order  discharging  the  said  rule  to  show  cause. 

(  Official  signature  of  judge  as  in  Form  No.  1088. ) 
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AFFIRMATIONS. 

For  Forms  of  Affirmations  generally,  see  the  title  OATHS  AND  AFFIRMA- 
TIONS. 


AFFRAY. 

I.  AT  COMMON  LAW,  68 1. 

11.  UNDER  STATUTES  DEFINING  THE  OFFENSE,  682. 

1.    Two  or  More  Persons  Fighting  Together  in  a  Public  Place,  682. 
a.  Assaulting  a  Third  Person  in  a  Public  Place,  682. 

CROSS-REFERENCES. 

For  Forms  relating  to  Prosecutions  for  Offenses  of  Like  Character,  see  the  titles 
ASSA  UL T  AND  BA  TTER  Y;  PRIZE  FIGHTS;  RIO T;  ROUT; 
UNLA  WFUL  ASSEMBL  V. 

I.  AT  COMMON  LAW. 

Form  No.  1095. 

J?ex  ) 

against  >  Middlesex.,  to  wit. 

yohn  Doe  and  Richard  Roe.  ) 

The  jurors  for  our  lord  the  king  upon  their  oaths  present  that 
yohn  Doe  and  Richard  Roe.,  both  late  of  the  parish  of  St.  George, 
in  the  county  of  Middlesex.,  yeomen,  on  the  eleventh  day  of  ^une, 
in  the  tiventy-Jirst  year  of  the  reign  of  our  sovereign  lord,  George 
the  Third,  by  the  grace  of  God  king  of  Great  Britain,  etc.,  being 
unlawfully  assembled  together,  and  arrayed  in  a  warlike  manner, 
then  and  there  in  a  certain  public  place, ^  to  wit,  at  Hanover 
Square,  in  the  parish  of  St.  George,  in  the  county  of  Middlesex, 
with  force  and  arms  unlawfully,  and  to  the  great  terror  of  divers 

1.  It  must  be  directly  charged  that  502,  it   was  held   that   an   indictment 

the    fighting    was    done    in  a   public  charging  that  the  affray  occurred  "  in 

place.     State    v.     Heflin,   8    Humph,  a  certain   public   road  and  highway" 

(Tenn.)  84;  State  v.  Weekly,  29  Ind.  was  sufficient,  as  the  court  would  take 

206;  Williams  v.  State,  64  Ind.  553.  notice  that  a  public  road  and  highway 

In  State  v.    Warren,  57  Mo.    App.  is  a  public  place. 
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1096. 


good  and  peaceable  citizens  then  and  there  being,  an  affray  did 
make  by  then  and  there  voluntarily  fighting  with  each  other;  ^ 
and  the  said  yohn  Doe  and  the  said  Richard  Roe  did  then  and  there 
unlawfully  assault,  beat,  bruise,  wound,  and  ill-treat  each  other, 2 
to  the  evil  example  of  all  others  in  like  case  offending,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

II.  UNDER  STATUTES  DEFINING  THE  OFFENSE. 


1.  Two  or  More  Persons  Fig-hting  Tog-ether  in  a  Public  Place. 

Form  No.  1096. 


State  of  Illinois^ 
Cook  county. 


In  the 


Term  of  the  Circuit  Court, 


in  the  year  of  our  Lord  \%9Q. 
The  grand  jurors,  chosen,  selected,  and  sworn  in  and  for  the 
county  of  Cook,  in  the  name  and  by  the  authority  of  the  people  of 
the  state  of  Illinois,  upon  their  oaths  present  that  yohn  Doe  and 
Richard  Roe,  laborers,  both  late  of  Chicago,  in  said  county  of 
Cook,  on  the  first  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-six,  then  and  there  in  a  certain  pub- 
lic place,  to  wit,  in  a  public  street  in  the  said  city  of  Chicago,  in 
the  county  aforesaid,  did  make  an  affray,  by  then  and  there  unlaw- 


1.  The  indictment  must  charge  a 
fighting  by  two  or  more  persons.  It  is 
not  sufficient  to  charge  simply  that  they 
did  make  an  affray.  State  v.  Priddy, 
4  Humph.  (Tenn.)  429;  Simpson  v. 
State,  5  Yerg.  (Tenn.)  356;  Stater;. 
Woody,  2  Jones  (N.  Car.)  335.  So 
also  it  is  not  sufficient  to  aver  simply 
that  the  defendants  fought;  it  should 
appear  with  whom  they  fought.  State 
V.  Vanloan,  8  Ind.  182.  It  is  sufficient 
to  charge  that  the  defendants  did 
"  unlawfully  and  voluntarily  fight 
together."  State  v.  Billingsley,  43 
Tex.  93. 

In  State  v.  Woody,  2  Jones  (N. 
Car.)  335,  the  following  indictment 
was  held  bad  because  it  was  not 
charged  in  what  manner  the  affray 
was  made : 


State  of  North  Car- 
olina, Ashe  county. 


Superior  Court 
of  Law,  Fall 
Term,  1855. 


"  The  jurors  for  the  state  upon  their 
oath  present  that  John  King,  War- 
ren Woody,  and  Alvis  Blevin,  on  the 
first  day  of  September,  A.D.  1853, 
with  force  and  arms,  at  and  in  the 
county  of  Ashe,  did  unlawfully  assem- 
ble together  to  disturb  the  peace  of 
the  state,  and  being  so  then  and  there 
unlawfully    assembled    together,   did 


make  an  affray,  to  the  terror  and  dis- 
turbance of  divers  of  the  good  citizens 
of  the  state  and  its  laws,  to  the  evil 
example  of  all  others  in  like  case 
offending,  and  against  the  peace  and 
dignity  of  the  state." 

2.  This  crime  necessarily  includes 
an  assault  and  battery,  and  if  the  evi- 
dence fails  to  sustain  the  charge  of 
affray  the  defendants  may  be  convicted 
of  assault  and  battery,  if  the  indict- 
ment is  so  drawn  as  to  include  a  direct 
charge  of  such  offense.  State  v. 
Allen,  4  Hawks  (N.  Car.)  356;  State 
V.  Brewer,  33  Ark.  176. 

An  indictment  which  charges  that 
the  defendant  and  another  "  did  com- 
mit an  affray  by  fighting  together 
by  mutual  and  common  consent  in 
public  view "  includes  a  charge  of 
mutual  assault  and  battery.  State  v. 
Wilson,  Phil.  (N.  Car.)  237. 

If,  however,  the  indictment  is  so 
drawn  that  it  charges  an  affray,  but 
does  not  charge  mutual  assault  and 
battery,  there  can  be  no  conviction  of 
the  latter  offense.  Childs  v.  State,  15 
Ark.  204. 

A  person  having  been  convicted  of 
an  affray,  cannot  afterward,  for  the 
same  cause,  be  convicted  of  assault 
and  battery.  Fritz  v.  State,  40  Ind.  18. 
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fully  and  by  agreement  i  fighting  together,  to  the  great  terror  of 
many  good  and  peaceable  citizens  of  said  county  and  state  then 
and  there  lawfully  being;  and  said  yohn  Doe  and  said  Richard 
Roe  did  then  and  there  unlawfully  assault,  beat,  bruise,  wound,  and 
ill-treat  each  other,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided, 2  and  against  the  peace  and  dignity  of  the  peo- 
ple of  the  state  of  Illinois. 

2.  Assaulting^  a  Third  Person  in  a  Public  Plaee. 

Form  No.  1097. 

State  of  Missouri.,  )  In  the  Barton  Circuit  Court,  

County  of  Barton.  \  ^^'         Term,  A.D.  \%96. 

The  grand  jurors  for  the  state  of  Missouri.,  impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body  of  the  county  of  Barton., 
and  state  aforesaid,  upon  their  oath  present  and  charge  that  John 
Doe  and  Richard  Roe,  both  late  of  the  city  of  Lamar,  in  said 
county  of  Barton,  on  Xho.  first  day  of  January,  A.D.  18P6,  in  a 
certain  public  place,  to  wit,  in  a  public  street  of  said  city  of  Lamar, 
did  make  an  affray  by  then  and  there  unlawfully  assaulting,  beating, 
wounding,  bruising,  and  ill-treating  one  John  Fenn,  to  the  great 
terror  and  disturbance  of  other  persons  then  and  there  being,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Missouri .'^ 

1.  "  By  agreement"  is  the  language  county  unlawfully  assault  one  Stephen 
of  the  statute.  See  Starr  &  Curt.  M.  Chapman,  and  beat,  strike,  kick, 
Anno.  Stat.  (111.)  p.  822,  IT  306.  See  and  bruise  him  the  said  Chapman, 
also  Klum  v.  State,  i  Blackf.  (Ind.)  which  assault  so  as  aforesaid  was  in 
377;  Duncan  v.  Com.,  6  Dana  (Ky.)  an  angry  and  quarrelsome  manner,  to 
295.  the  disturbance  of  others,  the  citizens 

2.  In  many  states  this  offense  is  de-  of  said  town  and  county,  against  the 
fined  and  made  punishable  by  statute,  peace  and  dignity  of  the  state,"  was 
See  for  example  Starr  &  Curt.  Anno,  held  sufficient  in  State  v.  Dunn,  73 
Stat.  (111.)   p.  822,  If  306;  Sand.  &  H.  Mo.  586. 

Ark.  Stat.  (1894),  ^h  1461,  1462;  Rev.  Persons     who    voluntarily,    or     by 

Stat.    Fla.    (1892),  §    2406;    Ga.  Code  agreement,  fight  with  each  other  in  any 

(1882),    §     4515;     Mills    Anno.    Stat,  public  place,  or  aid  each  other  in  wil- 

(Colo.),  ^    1307;    Horner's   Stat.  Ind.  ful  mischief,  are  guilty  of   an  affray 

(1846),  §  1980;   Rev.  Stat.  Mo.  (1889),  under  the  Rev.   Stat,   of  Mo.    (1889), 

k  3760.  §  3760. 

3.  An  indictment  charging  that  the  It  is  none  the  less  an  affray  that  the 
defendant  "on  the  fourteenth  day  of  offense  began  in  a  private  house  and 
May,  1877,  at  the  county  of  Butler  and  was  continued  after  the  combatants 
state  of  Missouri,  did  in  a  public  place  reached  the  public  street.  State  v. 
in  the  town   of   Poplar  Bluff  in   said  Billings,  73  Mo.  662. 
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AGENCY. 

See  the  title  PRINCIPAL  AND  AGENT. 


AGREED    CASE. 

See  the  title  SUBMITTED  CASE. 


AIDERS    AND    ABETTORS. 

See  the  title  ACCESSORIES,  AIDERS,  AND  ABETTORS. 


ALIAS   EXECUTION. 

For  the  Form  of  a  Writ  of  Alias  Execution,  see  the  title  EXECUTION. 


ALIAS   REPLEVIN. 

For  the  Form  of  an  Alias  Writ  of  Replevin,  see  the  title  REPLEVIN. 


ALIENATION  OF  AFFECTIONS. 

I.  ACTION  BY  THE  HUSBAND,  684. 

1 .  Declaration  for  Enticing  Away  and  Harboring  Plaintiff  s  Wife,  684. 

2.  Alienating  the  Affections  of  Plaintiff' s  Wife,  686. 

3.  77^1?  Same  —  Seduction  Charged,  687. 

II.  ACTION  BY  THE  WIFE,  687. 
1.    In  General,  687. 
a.   Alienation  of  Husband' s  Affections  by  Slandering  the  Wife,  690. 

CROSS-REFERENCES. 

See  the  titles  CRIMINAL  CONVERSATION;  SEDUCTION. 

I.  ACTION  BY  THE  HUSBAND. 

1.  Declaration  for  Enticing' Away  and  Harboring  Plaintiff's 

Wife. 

Form  No.  1098. 

(Precedent  in  8  Wentw.  PI.  418.) 
Cheshire.,  to  wit. 

William  Doxy  complains  of  Martha  Purley  being,  etc.,  for  that 
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the  said  Martha^  contriving  and  maliciously  intending  to  aggrieve 
and  injure  the  said  William,  and  to  deprive  him  of  the  comfort, 
company,  and  fellowship  of  the  then  and  now  wife  of  him  the  said 

William,  and  of  her  aid  and  assistance  in  his  domestic  affairs  and 
business,  heretofore,  to  wit,  on  the^r^/day  oi  November,  A.D.  i7^7, 
and  from  thence  daily  until  the  thirtieth  of  that  month,  at  Frod- 
sham,  in  said  county,  wrongfully  and  injuriously  enticed,  instigated, 
and  persuaded  the  said  wife  of  the  said  Williafn  unlawfully,  and 
without  the  leave  or  license  and  against  the  will  of  the  said  Wil- 
liam, to  depart,  absent,  and  separate  herself  from  the  said  William, 
and  from  the  dwelling  house  of  the  said  William,  and  to  continue 
so  unlawfully  absent,  separate,  and  apart  from  the  said  William 
her  husband,  and  without  his  leave,  and  against  his  consent ;  by 
means  of  which  said  unlawful  enticement,  instigation,  and  persua- 
sion of  the  said  Martha,  the  said  wife  of  the  said  William  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at  Frodsham  afore- 
said, without  the  leave  or  license  and   against  the  will  of  the  said 

William,  departed,  and  absented  and  separated  herself  from  the 
said  Williatu,  and  from  the  dwelling  house  of  the  said  William, 
and  hath  from  thence  hitherto  continued  so  unlawfully  absent,  sep- 
arate, and  apart  from  the  said  William  her  husband,  without  his 
leave,  and  against  his  consent,  whereby  the  said  W^////a/«  during  all 
that  time  hath  wholly  lost  and  been  deprived  of  the  comfort,  com- 
pany, and  fellowship  of  his  said  wife,  and  of  her  aid  and  assistance 
in  his  domestic  affairs  and  business,  which  he,  during  all  that  time, 
ought  to  have  had  and  enjoyed,  and  otherw^ise  might  and  would 
have  had  and  enjoyed,  with  his  said  wife,  to  wit,  at  Frodsham 
aforesaid ;  and  whereas  heretofore,  to  wit,  on  the  said  thirtieth 
day  of  November,  in  the  year  aforesaid,  at  Frodsham  aforesaid,  the 
then  and  now  wife  of  the  said  William  unlawfully,  and  without 
the  license  or  consent  and  against  the  will  of  the  said  William, 
departed  and  absented  herself  from  the  said  William,  and  after- 
ward, to  wit,  on  the  same  day  and  year,  there  went  and  came  to 
the  said  Martha;  yet  the  said  Martha,  then  and  there  well  knowing 
the  premises  last  aforesaid,  but  contriving  and  maliciously  intending 
to  aggrieve  and  injure  the  said  William,  and  to  deprive  him  of  the 
comfort,  company,  and  fellowship  of  his  said  wife,  and  of  her  aid 
and  assistance  in  his  domestic  affairs  and  business,  then  and  there 
unlawfully  harbored  and  received  the  said  wife  of  the  said  William, 
and  hath  from  thence  hitherto  wholly  refused  to  restore  her  to  the 
said  William,  although  the  said  Martha  afterward,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  often  since,  at  Frodsham  aforesaid, 
was  requested  so  to  do  by  the  said  William;  but  the  said  Martha 
hath  wrongfully  and  injuriously  secreted,  harbored,  and  entertained 
the  said  wife  of  the  said  William  from  the  said  William  her  hus- 
band ;  and  during  all  the  time  last  aforesaid  hath  wholly  lost  and 
been  deprived  of  the  comfort,  company,  and  fellowship  of  his  said 
wife,  and  of  her  aid  and  assistance  in  his  domestic  affairs  and  busi- 
ness, which  he,  during  all  that  time,  ought  to  have  had,  and  other- 
wise might  and  would  have  had  and  enjoyed  with  his  said  wife,  to 
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wit,  at  Frodsham  aforesaid,  to  the  said  William  his  damage  of  £200; 
and  therefore  he  brings  suit,  etc.     Pledges,  etc. 

S.  Marryat. 

2.  Alienating  the  Affections  of  Plaintiff's  Wife. 

Form  No.  1099. 

yohn  Doe,  plaintiflF,       ) 

against  > 

Richard  Roe,  defendant.  ) 

The  plaintiff  above  named  complains  and  alleges  : 

First,  That  on  the  Jirst  day  of  May,  A.D.  i892,  at  the  city  of 
Albany,  in  the  state  of  Nenu  York,  the  plaintiff  was  lawfully  married 
to  one  Helen  Roe,  the  daughter  of  the  defendant  herein,  who  then 
and  there  became  and  now  is  the  plaintiff's  lawful  wife ;  that  from 
the  date  of  their  said  marriage  until  the  commission  of  the  wrongful 
acts  by  the  defendant  hereinafter  complained  of,  the  plaintiff  and  his 
said  wife  Helen  lived  peacefully  and  happily  together  as  husband 
and  wife  in  said  city  of  Albany, 

Second,  That  on  the  first  day  of  January,  A.D.  \%96,  and  on 
divers  other  days  since  said  day,  at  the  city  of  Albany  aforesaid,  the 
defendant,  Richard  Roe,  contriving  and  wickedly  and  unjustly  in- 
tending to  injure  this  plaintiff,  and  wrongfully  to  deprive  him  of 
the  affections,  comfort,  society,  fellowship,  and  assistance  of  Helen 
his  wife,  did  wrongfully,  wickedly,  and  maliciously  purpose,  plan, 
and  undertake  to  alienate  the  affections  of  the  plaintiff's  said  wife, 
and  did  then  and  there  falsely,  wickedly,  and  maliciously,  and  for 
the  accomplishment  of  the  purpose  aforesaid,  by  {here  set  out  the 
false  and  malicious  representations  made  to  the  wife  concerning  the 
husband^,  and  by  other  false  insinuations  against  the  plaintiff,  and 
by  other  insidious  wiles,  so  prejudice  and  poison  the  mind  of  the 
said  Helen  against  this  plaintiff,  and  so  alienate  her  love  and  affec- 
tions from  her  said  husband,  that  the  said  Helen,  acting  under  the 
wrongful,  unlawful,  and  malicious  advice,  influence,  and  direction 
of  the  said  defendant,  did  on  the  tenth  day  of  "January,  A.D.  i896, 
quit  and  leave  the  home  of  her  said  husband  and  return  to  the  home 
of  the  defendant,  her  father,  and  from  thence  hitherto  acting  under 
the  like  advice,  influence,  and  direction  of  the  said  defendant,  the 
said  Helen  has  wholly  refused  to  recognize  or  receive  the  plaintiff 
as  her  husband,  or  to  live  with  him  as  his  wife,  and  from  thence 
hitherto  has  wholly  refused  and  still  does  refuse  to  return  to  the 
home  of  the  plaintiff,  or  to  live  with  him  as  his  wife,  though  often 
requested  so  to  do. 

Third,  That  by  reason  of  the  premises  the  plaintiff  has  from 
thence  hitherto  wholly  lost  and  been  deprived  of  the  comfort,  fel- 
lowship, society,  aid,  and  assistance  of  the  said  Helen,  his  said  wife, 
in  his  domestic  affairs ;  has  wholly  lost  the  love,  affection,  and  re- 
spect of  his  said  wife ;  has  been  greatly  disgraced,  rendered  home- 
less, and  otherwise  greatly  injured,  to  his  damage  in  the  sum  oi  ten 
thousand  dollars  :  wherefore  the  plaintiff  demands  judgment  against 
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the  said  defendant  for  the  sum  of  ten  thousand  dollars,  together  with 
the  costs  and  charges  herein. l  yercmiah  Mason, 

Plaintiff's  Attorney. 

3.  The  Same  —  Seduction  Charg^ed. 

Form  No.  i  loo. 

(Precedent  in  French  v.  Deane,  19  Colo.  505.) 

State  of  Colorado.,         )      In  the  District  Court  within  and  for  said 
County  of  Arapahoe.  \  county. 

Deane.,  plaintiff, 

against 


French.,  defendant. 


The  plaintiff  complains  of  the  defendant,  and  alleges  [thejirst  al- 
legation relates  to  his  marriage  with  Clara  R.  Deane,  in  the  year 
1870)  ;  that  said  plaintiff  has  at  all  times  from  the  date  of  his  said 
marriage  lived  in  the  city  of  Denver  with  his  wife,  and  has  pro- 
vided her  with  a  comfortable  home,  and  at  all  times  his  said  wife 
has  lived  with  him  at  his  said  home  happily  and  contentedly  until 
the  occurrence  of  the  matters  hereinafter  set  forth;  that  said  defend- 
ant, about  the  year  i876,  became  and  was  acquainted  with  the  said 
wife  of  this  plaintiff,  and  shortly  afterwards  the  said  defendant 
commenced  to  acquire,  and  did  acquire,  and  since  then  has  had  and 
now  has,  an  improper  influence  over  the  wife  of  said  plaintiff;  and 
the  said  defendant,  by  means  of  said  undue  influence,  did  mali- 
ciously, and  with  the  intent  to  injure  the  plaintiff  and  to  deprive 
him  of  the  comfort,  society,  and  assistance  of  his  said  wife,  seduce 
the  said  wife,  and  seduce  and  alienate  her  affections  away  from  the 
plaintiff  and  to  the  defendant ;  and  the  said  defendant,  further  intend- 
ing to  injure  this  plaintiff  and  to  deprive  him  of  the  comfort,  soci- 
ety, and  assistance  of  his  wife,  did,  on  or  about  the  Jirst  day  of 
December,  A.D.  idt89,  entice  her  away  from  the  said  plaintiff, 
against  his  consent,  by  means  whereof,  among  other  things,  his 
home  has  been  made  desolate  and  ruined;  that  by  reason  of  the 
premises  the  plaintiff  has  been,  and  still  is,  wrongfully  deprived  by 
the  defendant  of  the  comfort,  society,  and  aid  of  his  said  wife,  and 
has  suffered  great  distress  in  body  and  mind  in  consequence  thereto, 
and  is  damaged  in  the  sum  of  one  hundred  thousand  dollars :  where- 
fore the  said  plaintiff  prays  judgment  against  the  defendant  in  the 
sum  of  one  hundred  thousand  dollars,  and  costs  of  suit. 

11.  ACTION  BY  THE  WIFE. 
1.  In  General. 

At  common  law  it  seems  that  a  married  woman  had  no  legal  rem- 
edy against  one  who  alienated  the  affections  of  her  husband,  but 

1.  For    the    substance     of    similar     13  Ohio   St.  2;  Glass  v.  Bennett,  89 
pleadings  see  Heermance  v.  James,  47     Tenn.  479. 
Barb.  (N.  Y.)  120;  Preston  v.  Bowers, 
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under  the  liberal  legislation  of  recent  times  respecting  the  rights  of 
married  women  it  is  very  generally  held  that  she  may  maintain  an 
action  against  such  wrong-doer. i 

Form  No.  1 1  o  i . 

(Precedent  in  Williams  xk  Williams,  20  Colo.  53.) 

State  of  Colorado,  )  In  the  District  Court  within  and  for  said 
Co\xnX.y  oi  Arapahoe.  \  county. 

Kate   Williams.,  plaintiff, 
against 

Williams,  defendant. 

The  plaintiff  complains  of  the  defendant,  and  alleges  that  on  or 
about  the  ninth  day  of  July,  1888,  in  the  state  of  New  2'ork,  the 
plaintiff  was  lawfully  married  to  one  Edward  L.  Williams .,  who  is 
the  son  of  defendant ;  that  at  all  times  since  the  said  marriage  the 
said  Edward  L.  Williams  and  the  plaintiff  have  been,  and  now  are, 
husband  and  wife  ;  that  by  reason  of  said  marriage  the  plaintiff 
became  and  was  entitled  to  the  support,  company,  and  society  of  her 
said  husband ;  that  from  and  after  the  time  of  said  marriage,  and 
until  the  interference  on  the  part  of  the  defendant  hereinafter  set 
forth,  the  said  Edward  L.  Williams  wdis  deeply  attached  to  his  said 
wife,  the  plaintiff ;  and  the  plaintiff  and  her  said  husband  lived 
happily  together  as  husband  and  wife,  and  but  for  the  wrongful  and 
malicious  acts  of  the  defendant,  hereinafter  set  forth,  would  have 
continued  so  to  live  together ;  that  shortly  after  the  said  marriage 
the  said  defendant,  conceiving  and  harboring  an  intense  dislike  of 
the  plaintiff,  wrongfully  and  maliciously  sought  to  prejudice  the 
mind  of  said  Edward  L.  Williams  against  the  plaintiff,  and  alienate 
his  affections  from  her,  and  has  ever  since  sought  and  endeavored, 
by  subtle  contrivances,  by  coaxing  and  threats  of  disinheriting  the 
said  Edward  L.  Williams,  to  entice  him  to  separate  himself  from 
the  plaintiff,  and  to  leave  and  desert   her.     Plaintiff  further  alleges 

that  on  or  about  the day  of ,  \88d,  the   plaintiff  and 

her  said  husband  were,  by  said  defendant,  persuaded  and  induced  to 
leave  their  home,  in  the  state  of  New  York,  where  they  had  resided 
up  to  said  date,  and  where  plaintiff  had  friends  and  acquaintances, 

1.  Bennetts.  Bennett,  116  N.  Y.  584;  (Mich.  1895)  62  N.  W.  Rep.  833;  Sea- 
Van  Olinda  v.  Hall,  88  Hun  (N.  Y.)  ver  v.  Adams  (N.  H.  1890),  19  Atl. 
452;  Manwarren  v.  Mason,  79  Hun  Rep.  776;  Hester  v.  Hester,  88  Tenn. 
(N.  Y.)  592;  Eldredge  v.  Eldredge,  270 ;  Case  r^.  Case,  45  Neb.  493 ;  Hodg- 
79Hun(N.Y.)  511;  Bailey  t'.  Bailey,  kinson  zk  Hodgkinson,  43  Neb.  269; 
(Iowa  1895),  63  N.  W.  Rep.  341 ;  Price  Mehrhoff  t;.  MehrhoflF,  26  Fed.  Rep.  13. 
V.  Price,  91  Iowa  693  (Iowa  1894),  ^  ^^'"  *^^  substance  of  complaints  by 
N.  W.  Rep.  202;  Clow  7'.  Chapman,  the  wife  for  the  alienation  of  her  hus- 
125  Mo.  loi  (Mo.  1894),  28  S.  W.  Rep.  band's  affections,  see  Manwarren  v. 
328;  Young  V.  Young,  8  Wash.  81;  Mason,  79  Hun  (N.  Y.)  592;  Eldredge 
Williams  v.  Williams,  20  Colo.  51;  f.  Eldredge,  79  Hun  (N.  Y.)  511. 
Holmes  v.  Holmes,  133  Ind.  386;  Where  the  defendant  is  a  parent  of 
Haynes  v.  Nowlin,  129  Ind.  581 ;  Reed  the  estranged  spouse,  malice  must  be 
XK  Reed,  6  Ind.  App.  317;  Warren  v.  alleged.  Reed  v.  Reed,  6  Ind.  App. 
Warren,  89  Mich.  123;   Rice  v.  Rice,  318. 
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and  to  come  to  the  city  of  Denver.,  in  the  state  of  Colorado,  where 
the  plaintiff  was  an  entire  stranger ;  that  a  few  days  prior  to  their 
said  departure  from  Ne-w  York  the  defendant,  in  pursuance  of  her 
said  design  to  alienate  the  affections  of  the  said  Edward  L.  Williams 
from  the  plaintiff,  and  to  entice  him  to  leave  the  plaintiff,  and  with 
a  view  of  having  the  plaintiff,  as  well  as  her  said  husband,  more 
completely  in  the  power  of  defendant,  fraudulently  induced  and 
procured  him  to  turn  over  and  transfer  to  her,  the  said  defendant, 
all,  or  nearly  all,  of  his  property,  consisting  of  stocks,  bonds,  securi- 
ties, etc.,  of  the  value  of  about  tiventy-Jive  thousand  dollars;  that 
shortly  after  their  arrival  in  Denver  the  plaintiff  and  her  said  hus- 
band were  joined  by  the  defendant ;  that  said  defendant,  upon  her 
arrival  in  Denver,  continued,  and  has  at  all  times  since  continued, 
her  endeavors  to  alienate  the  affections  of  the  said  Edward  L.  Wil- 
liams from  the  plaintiff,  and  to  induce  and  entice  him  to  leave  the 
plaintiff.  Plaintiff  avers  and  alleges  that  the  said  defendant  has,  by 
her  said  arts  and  contrivances,  by  threats  made  to  the  said  Edward 
L.  Williams,  and  by  misrepresenting  the  plaintiff  to  him,  wrong- 
fully and  maliciously  alienated  the  affections  of  her  said  husband 
from  the  plaintiff,  and  has  wrongfully  and  maliciously  enticed  him 
to  separate  himself  from  her,  whereby  the  plaintiff  has  been  deprived 
of  the  society,  comfort,  and  support  of  her  said  husband,  by  reason 
of  which  the  plaintiff  has  been  damaged  in  the  sum  oi fifty  thousand 
dollars  :  wherefore  plaintiff  demands  judgment,  etc. 

Form  No.  1 1  o  2 . 

(Precedent  in  Foot  v.  Card,  58  Conn,  i.) 

(  Commencement  of  the  writ.) 

First,  The  plaintiff  was  and  is  the  wife  of  Enos  Foot,  of  the 
town  of  New  Haven,  and  in  i?>72,  and  for  many  years  previous 
thereto,  she  was  living  happily  with  her  said  husband  at  New 
Haven  as  his  wife. 

Second,  About  the  year  i87^the  defendant  came  to  New  Haven, 
and  by  her  acts,  blandishments,  and  seductions  alienated  the  love  and 
affection  of  the  plaintiff's  husband,  and  destroyed  her  happiness 
and  the  happiness  of  her  home,  and  has  continued  so  to  do  to  the 
date  hereof. 

Third,  The  defendant  has  at  various  times,  from  iS72  to  i855, 
and  at  various  places,  committed  adultery  with  the  plaintiff's  said 
husband,  and  by  means  thereof  has  obtained  large  sums  of  money. 

Fourth,  The  plaintiff  has  suffered  great  pain  of  body  and  great 
distress  of  mind,  and  has  lost  the  love  and  affection  and  society  of 
her  husband,  and  her  own  health  and  happiness,  and  has  been  neg- 
lected and  abandoned  by  her  said  husband,  in  consequence  of  the 
wrongs  and  injuries  of  the  defendant  as  aforesaid,  and  saidabandon- 
ment  still  continues.     The  plaintiff  claims dollars  damages. 

(  Conclusion  of  the  writ.)  John  Doe, 

Justice  of  the  Peace. 
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2.  Alienation  of  Husband's  Affections  by  Slandering  the  Wife. 

Form  No.  1 103. 
(Precedent  in  Westlake  v.  Westlake,  34  Ohio  St.  621.) 
Casander  Westlake^  plaintiff, 


against 
Joseph  Westlake  and  Welling  B.  Westlake^  defendants. 

The  plaintiff,  Casander  Westlake^  for  her  cause  of  action,  com- 
plains of  said  defendants,  for  that  said  Welling  B.  Westlake  is  the 
son  of  said  Joseph  Westlake^  and  that  she  was  married  to  said  de- 
fendant. Welling  B .  Westlake^  on  the  seventeenth  day  of  Septem- 
ber, A.D.  i867,  in  Jackson  county,  Ohio,  and  ever  since  has  been 
and  now  is  his  lawful  wife;  that  on  the  twenty-first  day  of  October, 
A.D.  1875,  at  said  county,  said  Welling  B.  Westlake  was  the  hus- 
band of  said  plaintiff,  and  the  said  Joseph  Westlake,  well  knowing 
the  same,  on  said  t-wenty-Jirst  day  of  October,  A.D.  i875,  and  on 
divers  other  days  and  times  prior  thereto,  wrongfully,  unlawfully, 
and  maliciously,  without  any  just  cause  or  provocation  therefor,  in 
order  and  for  the  express  purpose  of  enticing  and  procuring  the 
said  Welling  B.  Westlake,  her  said  husband,  to  become  alienated 
in  feeling  and  affection  for,  and  disgusted  at  and  with,  the  plaintiflF 
as  his  wife,  wickedly,  wilfully,  and  maliciously  spoke  of  and  con- 
cerning her,  the  said  plaintiff,  to  her  said  husband  and  divers  good 
people,  and  caused  to  be  circulated  and  told  to  her  said  husband, 
for  the  purposes  aforesaid,  divers  false,  scandalous,  and  defamatory 
words  of  and  concerning  her  the  said  plaintiff,  expressly  in  order  to 
procure  and  cause  said  Welling  B.  Westlake  to  believe  his  said 
wife  was  an  unchaste  woman,  and  to  cause  him  to  become  alienated 
from  her  and  despise  and  refuse  to  live  with  her,  and  to  induce  said 
Welling  B.  Westlake  to  drive  and  banish  her,  said  plaintiff,  from 
the  home,  society,  and  companionship  of  her  said  husband;  and  in 
order  to  further  procure  and  induce  her  said  husband  to  become 
alienated  from  her,  and  drive  and  banish  her  from  the  home  and 
companionship  of  her  said  husband,  the  said  Joseph  Westlake 
promised  and  proposed  to  reward  the  said  Welling  B.  Westlake 
with  property  and  money  if  he  would  expel  and  drive  her,  said 
plaintiff,  from  his  home  and  companionship;  and  the  plaintiff  fur- 
ther avers  that  by  reason  of  the  false,  scandalous,  and  defamatory 
words  spoken  and  circulated  as  aforesaid  by  said  Joseph  Westlake 
of  and  concerning  her,  this  plaintiff,  and  by  reason  of  the  promise 
of  reward  by  him  made  to  said  Welling  B.  Westlake,  and  causing 
the  same  to  be  believed  and  relied  on  by  her  said  husband  for  the 
purposes  aforesaid,  caused  the  said  Welling  B.  Westlake  to  become 
so  alienated  and  disaffected  from  and  toward  this  plaintiff  as  his 
wife,  that  the  said  Welling  B.  Westlake,  on  said  tiventy-jirst  day 
of  October,  A.D.  \'&7S,  against  the  will  and  consent  of  this  plain- 
tiff, caused  her,  this  plaintiff,  to  be  removed  from  the  home,  society, 
and  companionship  of  her  said  husband ;  and  then  and  there,  by 
reason  of  the  said  conduct  and   sayings  of  said  Joseph    Westlake, 
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the  said  Welling  B.  Westlake,  against  the  plaintiff's  will,  and 
without  her  consent,  but  in  compliance  with  the  request,  orders, 
and  commands  of  said  defendant,  yoseph  Wcstlake,  did  take  said 
plaintiff,  with  a  small  amount  of  personal  property,  into  a  wagon, 
and  hauled  her  and  said  property  to  the  distance  of  seven  miles,  and 
there  unloaded  and  deposited  her  and  said  property  into  a  small 
tenement  house  on  the  land  of  T.  C.  Mitchell,  and  from  thence 
hitherto,  by  reason  of  the  conduct  and  sayings  of  said  Joseph  West- 
lake,  refuses  to  permit  her,  said  plaintiff,  to  return  to  him,  said 
Welling  B.  Westlake,  and  cohabit  with  him  as  his  wife,  and  refuses 
to  provide  for  and  support  her,  or  to  contribute  anything  toward 
her  support,  although  said  plaintiff  has  since  repeatedly  applied  to 
said  Welling  B.  Westlake  personally  to  permit  her  to  return  to  him 
as  his  wife  and  to  live  with  him  as  such.  She  further  avers  that 
said  Welling  B.  Westlake,  her  husband,  has  no  just  or  other  cause 
to  refuse  to  receive  her  back  as  his  wife  than  the  false  and  slander- 
ous sayings  and  unlawful  doings  of  said  defendant,  Joseph  West- 
lake.  She  further  avers  she  is  damaged  by  reason  of  the  premises  by 
said  defendant,  Joseph  Westlake,  in  the  sum  oi  Jive  thousand  dollars. 
She  further  says  her  said  husband.  Welling B .  Westlake,  ever  since 
said  Joseph  Westlake  induced  her  said  husband  to  cause  and  compel 
the  said  plaintiff  to  leave  and  be  taken  away  from  her  said  husband 
as  above  averred,  the  said  Welling  B.  Westlake  is  unkind  to  and  un- 
friendly with  the  plaintiff,  and  refuses  and  is  unwilling  to  join  with 
her  in  this  action  as  plaintiff  against  said  Joseph  Westlake,  and  plain- 
tiff therefore  makes  her  said  husband  party  defendant  with  said 
Joseph  Westlake  in  this  action  :  plaintiff  therefore  asks  judgment 
by  reason  of  the  premises  against  said  defendant,  Joseph  West- 
lake,  for  her  damages  so  as  aforesaid  averred  and  sustained,  to  wit, 
for  Jive  thousand  dollars,  and  for  costs. 

Form  No.  1 1  o  4 . 

In  the  District  Court  of  Colfax  county,  Nebraska. 
Caroline  Doe,  plaintiff,    ) 
against  > 

Richard  Roe,  defendant.  ) 

The  plaintiff  complains  of  the  defendant,  and  alleges  : 
First,  That  on  the  Jifth  day  of  January,  i895,  the  plaintiff  and 
John  Doe  were  lawfully  married  at  the  city  of  Omaha,  in  the  state 
of  Nebraska;  that  said  John  Doe  then  and  there  became,  has  since 
continued  to  be,  and  now  is,  the  lawful  husband  of  this  plaintiff; 
that  from  the  date  of  their  said  marriage  until  the  making  of  the 
false  and  slanderous  statements  hereinafter  mentioned,  the  plaintiff 
and  her  said  husband  lived  peacefully  and  happily  together  as  hus- 
band and  wife  at  Schuyler,  in  Colfax  county,  in  this  state. 

Second,  That  on  the  tenth  day  of  February,  i896,  at  Schuyler,. 
in  Colfax  county  aforesaid,  and  at  divers  other  times  and  places 
since  that  time,  the  defendant,  Richard  Roe,  in  the  presence  and 
hearing  of    divers   persons   then   and   there   being,   to  wit,   in  the 
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presence  of  {g'ive  their  names,  if  known),  falsely,  wickedly,  and  mali- 
ciously did  speak  and  publish  of  and  concerning  this  plaintiff  that 
she  had  been  a  lewd  and  unchaste  woman  before  her  marriage  to  the 
said  yohn  Doe;  that  she  had  been  a  common  prostitute  in  the  city 
of  Omaha. 

Third,  And  the  plaintiff  further  alleges  that  on  said  tenth  day  of 
February,  and  on  divers  other  days  after  said  time,  at  Schuyler 
aforesaid,  the  said  Richard  Roe,  contriving  and  wilfully  intending 
to  injure  the  plaintiff  and  deprive  her  of  the  comfort,  society,  assist- 
ance, and  support  of  her  said  husband,  and  to  alienate  and  destroy 
his  affections  for  her,  falsely,  wickedly,  and  maliciously  did  speak 
and  publish  to,  and  did  cause  to  be  spoken  and  published  to,  the 
plaintiff's  said  husband,  the  following  false,  malicious,  and  slander- 
ous words,  to  wit :  "She"  (meaning  this  plaintiff)  "committed 
adultery  with.  Doctor  Palmer.''^  "She"  (meaning  this  plaintiff) 
"  was  at  yim  Turner'' s  house  last  Saturday  on  a  whoring  scrajje." 

Fourth,  That  by  reason  of  the  speaking  and  publishing  of  the 
said  false  and  malicious  words  by  the  defendant,  and  for  no  other 
reason,  the  affections  of  the  plaintiff's  said  husband  for  her  w^ere 
and  are  alienated  and  destroyed;  that  since  said  tenth  day  of  Feb- 
ruary the  plaintiff's  husband,  for  said  reason,  and  for  no  other,  has 
refused  and  still  does  refuse  to  live  with  the  plaintiff  as  her  husband, 
or  to  associate  with  her  in  any  manner  whatever,  or  to  furnish  her 
any  means  of  support ;  and  by  reason  of  the  premises  the  plaintiff 
has  been  wholly  deprived  of  the  comfort,  society,  aid,  sympathy,  and 
assistance  of  her  said  husband,  which,  during  all  the  time  aforesaid, 
she  otherwise  might  and  ought  to  have  had  and  enjoyed ;  has  been 
deprived  of  her  home  and  her  means  of  support,  and  has  suffered 
great  distress  in  body  and  mind,  to  her  damage  in  the  sum  of  ten 
thousand  dollars  :  wherefore  the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  ten  thousand  dollars,  together  with  the 
costs  of  this  action.  1  Jeremiah  Mason, 

Plaintiff's  Attorney. 

1.  The  above   form   sets  forth  sub-  opinion   of   the    majority    that    such 

stantially  the  facts  which  are  held  to  action  will  lie  if  the  slander  alleged  is 

constitute  a  good  cause  of  action  in  of  such  a  nature  that  the  loss  of  the 

Case  V.  Case,  45  Neb.   493.    See  also  husband's  society  and  support  is  the 

Lynch  v.  Knight,  9  H.    L.  Cas.  577,  natural    and   reasonable  consequence 

wherein  it  appears  to  have  been   the  thereof. 
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ALIEN    ENEMY. 
I.  The  plea,  693. 

1.  At  Common  Law,  693. 

a.  Plaintiff  an  Alien  Enemy  Resident  Here,  693. 

b.  Plaintiff  an  Alien  Enemy  and  a  Prisoner  of  War,  695. 

c.  Plaintiff"  an  Alien  Enemy  Residing  Abroad,  697. 

2.  Under  the  Hilary  Rules,  697. 

II.  THE  REPLICATION  TO  PLEA,  698. 

1.    That  Plaintiff  Resides  Here  by  License,  698. 

3.  That  Plaintiff  Came  Here  under  Safe  Conduct  and  License,  699. 

III.  THE  REJOINDER  TO  REPLICATION  TO  PLEA,  700. 

IV.  THE  ANSWER  UNDER  THE  CODE  PRACTICE,  701. 

CROSS-REFERENCES. 

For  the  Forms  relating  to  Naturalization  of  Aliens,  see  the  title  NA  TURAL- 

IZA  TION. 
For  the  Plea  setting  up  the  Defense  of  Alien  Enemy  as  Matter  in  Abatement,  see 

the  title  ABA  TEMENT,  PLEAS  IN,  pages  65  to  67. 
See  also  the  GENERAL  ANAL  YTICAL  INDEX  to  this  work. 

I.  THE  PLEA. 

1.  At  Common  Law.i 
a.  Plaintiff  an  Alien  Enemy  Resident  Here. 

1.  The  Defense  When  Available  under  effectingapolicy  of  insurance  or  bring- 

the  General  Issue. — The  defendant  may  ing  an  action,  this   must  be  specially 

avail  himself  of   the  defense  of   alien  pleaded.     2  Saund.  PI.  595. 

enemy  under  the  general  issue  where  When  should  be  Pleaded  in  Bar,  and 

the  plaintiff  was  an  alien  enemy  at  the  when  in  Abatement. — The  defense  of 

time  the  plea  was  pleaded,     i   Saund.  alien    enemy     should     ordinarily    be 

PI.  76;  Cornu  V.  Blackburne,  Doug,  pleaded  in  bar,  but  when  the  plaintiff 

649,  note  I ;  Brandon  v.  Nesbitt,  6  T.  R.  was  not  an  enemy  at  the  time  the  con- 

24;    Ex   p.  Boussmaker,    13  Ves.   Jr.  tract   was  made,  or  the  right  is  only 

71.   Thus  if  an  insured  became  an  alien  suspended  and  not  destroyed,  the  plea 

enemy  before  perfecting  the  policy  or  must  be  pleaded  in  abatement,  not  in 

bringing  the  action,  this  may  be  proved  bar,  as  where  a   neutral    became    an 

in  the  general  issue.   2  Saund.  PI.  595.  alien  enemy  pending  the  suit.  1  Saund. 

When  must  be   Specially  Pleaded. — If  PI.   76;    Petersd.   Prec.   43;  Flindt  f. 

the  disability  accrued  by  war  after  the  Waters,     15     East    260;    Harmon    v. 

contract  was  made,  the  defense  of  alien  Kingston,  3  Campb.  152;  Waymell  v. 

enemy  should  be  specially  pleaded,   i  Reed,  5  T.  R.  599. 

Saund.  PI.  76;  Harmon  v.  Kingston,  3  For  forms  of  pleas  in  abatement  set- 

Campb.    152;     Flindt   v.    Waters,     15  ting  up  the  defense   of   alien   enemy, 

East  260;  Casseres  t'.  Bell,  8  T.  R.   166;  consult  the  title  Abatement,  Pleas 

Brandon  7'.  Nesbitt,  6T.  R.  24;  Anger-  in,  ante,  pp.  65,  67. 

steinr;.  Vaughan,  I  B.  &  P.  222.  Thus  if  When  the    Plea    cannot    be    Pleaded 

an  insured  became  an  alien  enemy  after  with  Another  Plea. — Originally  it  seems 
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Form  No.  1 1  o  5 . 

(2  Chit.  PI.  (3d  Am.  from  2d  London  ed.)  473.)! 

In  the  King's  Bench  (or  Exchequer  of  Pleas), ^  Hilary  Term,  SI 

Geo.  II I. ^ 
Richard  Roe  ) 
ats.  >  * 

yohn  Doe.     ) 

[And  the  said''  Richard  Roe, ^  by  yeremiah  Mason  his  attorney,'' 
comes  and  defends  the  wrong  and  injury,  when,  etc., 8  and  saith 
that  he  did  not  undertake  or  promise  in  manner  and  form  as  the 


that  in  the  King's  Bench  and  Exche- 
quer of  Pleas  the  plea  of  alien  enemy 
could  be  pleaded  with  the  general 
issue  or  other  plea  (2  Chit.  PI.  (3d 
Am.  from  2d  London  ed.)  473,  notes), 
see  also  infra,  note  i,  page  695, 
while  in  the  Common  Pleas  this  plea 
could  not  be  pleaded  with  any  other 
plea,  Angerstein  v.  Vaughan,  i  B.  & 
P.  222,  note  «,  where  it  is  said  that  a 
declaration  on  a  policy  of  insurance 
was  discharged  by  the  court  where 
the  defendant  pleaded  first  the  gen- 
eral issue,  and  secondly  alien  enemy. 
And  in  Thyatt  v.  Young,  2  B.  &  P. 
72  (a  case  in  the  Common  Pleas),  it 
was  held  that  the  plea  of  nonassump- 
sit  and  the  plea  of  alien  enemy  could 
not  be  pleaded  together.  However, 
in  Saunders's  Pleading,  vol.  1,  p.  76,  it 
is  said  that  the  plea  of  alien  enemy 
cannot  be  pleaded  with  any  other  plea 
without  restricting  the  rule  to  prac- 
tice in  the  Common  Pleas,  citing  as 
authority  for  this  position  Trucken- 
brodt  V.  Payne,  12  East  206.  The 
court  in  the  case  last  cited  said  that 
"  it  was  now  the  practice  here"  (the 
case  being  one  prosecuted  in  the  King's 
Bench)  "  as  well  as  in  C.  B.  not  to  suf- 
fer the  plea  of  alien  enemy  to  be 
pleaded  with  other  matter  inconsist- 
ent with  it;  and  that  the  court  in  sev- 
eral instances  of  late  had  withdrawn 
permission  to  plead  several  matters 
unless  the  defendant  agreed  to  strike 
out  the  plea  of  alien  enemy."  In 
Shombeck  v.  De  La  Cour,  10  East 
326,  the  court  of  King's  Bench  held 
that  the  plea  of  tender  to  one  count, 
and  the  plea  of  alien  enemy  to  an- 
other count,  could  not  be  pleaded 
together. 

And  so  for  the  reason  that  the  plea 
cannot  be  pleaded  with  any  other  plea, 


it  may  be  advisable  to  plead  in  abate- 
ment when  it  can  be  done,  i  Saund. 
PI.  76. 

1.  For  other  forms  of  this  plea, 
similar  in  character,  in  common-law 
states,  see  2  Rev.  Swift's  Dig.  (Conn.) 
626;  Carey's  F.  &  Prec.  (Md.)  138; 
Hamilton  v.  Eaton,  2  Mart.  (N.  Car.) 
2;  Tillingh.  F.  (N.  Y.)  470;  Matthews 
F.  (Va.)  138. 

In  Sheaffe  v.  O'Neil,  i  Mass.  257, 
the  plea  as  set  out  was  as  follows : 
"  That  at  the  time  when  the  said  deed 
of  mortgage  mentioned  in  the  demand- 
ant's  declaration  was  executed,   viz., 

at ,  on  the day  of , 

the  said  James  O'Neil  was  an  alien 
and  not  within  the  allegiance  of  this 
commonwealth,  or  of  any  of  the 
United  States,  but  born  in  Ireland 
within  the  United  Kingdom  of  Great 
Britain  and   Ireland,   and  did   at  the 

time    aforesaid,   at  aforesaid, 

owe  exclusive  faith  and  allegiance  to 
George  the  Third,  king  of  the  said 
United  Kingdom  of  Great  Britain  and 
Ireland;  and  this  she  is  ready  to 
verify,  etc.  :  wherefore,  etc." 

2.  The  "  Common  Pleas  "  is  not  in- 
serted here  for  the  reason  that  in 
that  court  the  plea  of  alien  enemy 
is  not  allowed  to  be  made  with  any 
other  plea  as  is  done  in  this  form. 

3.  See  title  AccOrd  and  Satisfac- 
Tiox,  ante,  p.  183,  note  2. 

4.  See  title  Accord  and  Satisfac- 
tion, ante,  p.  183,  note  3. 

6.  See  title  Accord  and  Satisfac- 
tion, ante,  p.  183,  note  5. 

6.  See  title  Accord  and  Satisfac- 
tion, ante,  p.  183,  note  6. 

7.  See  title  Accord  and  Satisfac- 
tion, ante,  p.  184,  note  i. 

8.  See  title  Accord  and  Satisfac- 
tion, ante,  p.  184,  note  3. 
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said  yohn  Doe  hath  above  thereof  complained  against  him,  and  of 
this  he  puts  himself  upon  the  country,  etc.Ji  And  for  a  further 
plea  in  this  behalf  the  said  Richard  Roe.,  by  leave  of  the  court  here 
for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says  that  the  said  yohn 
Doe  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him, 2  because  he  says  that  the  said  John  Doe  is  an  alien, 
born  in  foreign  parts,  out  of  the  allegiance  of  our  lord  the  now 
king,  and  within  the  allegiance  3  of  a  foreign  state,  to  wit,  of  the 
kingdom  of  Spain.,  and  not  made  a  subject  of  our  said  lord  the  king 
by  naturalization,  denization,  or  otherwise.  And  the  said  Richard 
Roe  further  saith  that  long  before  and  at  the  time  of  the  commence- 
ment of  this  suit  the  persons  exercising  the  powers  of  government 
in  the  said  foreign  state  of  the  kingdom  of  Spain  aforesaid  were  and 
still  are  at  war  with  and  the  enemies  of  our  said  lord  the  king,  to 
wit,  at  London.,  in  the  kingdom  of  Great  Britain  and  Ireland  O-iovQ- 
said ;  *  and  that  the  said  yohn  Doe.,  so  being  such  alien  born  as 
aforesaid,  and  an  enemy  of  our  said  lord  the  king,  and  not  made  a 
subject  of  our  said  lord  the  king  by  naturalization,  denization,  or 
otherwise,  entered  and  came  into  this  kingdom,  and  still  remains 
herein,  not  having  any  letters  of  safe  conduct  from  our  said  lord  the 
king,  or  any  license  or  permission  of  our  said  lord  the  king,  to  be, 
reside,  or  remain  in  this  kingdom  ;  *  and  this  he  the  said  Richard 
Roe  is  ready  to  verify  :  wherefore  he  prays'  judgment  ^  if  the  said 
yohn  Doe  ought  to  have  or  maintain,  his  aforesaid  action  thereof 
against  him,  etc.  yeremiah  Mason., 

Attorney  for  the  Defendant. 

b.  Plaintiff  an  Alien  Enemy  and  a  Prisoner  of  War. 

Form  No.  i  io6. 

(Precedent  in  3  Wentw.  PI.  255.) 

In  the  King's  Bench  (or  Exchequer  of  Pleas').,  Hilary  Term,  37 
Geo.  III. 

1.  The  words  in  [  ]  constitute  the  requisite  in  framing  it.  The  defend- 
general  issue,  which  may  be  pleaded  ant  must  state  not  only  that  the  plain- 
in  the  King's  Bench  or  Exchequer  of  tiff  was  or  is  an  alien,  but  that  he 
Pleas  along  with  the  plea  of  alien  came  into  this  country  without  letters 
enemy;  but  in  the  Court  of  Common  of  safe  conduct,  i  Saund.  PI.  76;  8 
Pleas  this  plea  should  be  omitted,  as  T.  R.  167.  But  even  this  plea  would 
in  that  court  the  defendant  is  not  per-  not  be  sufficient  under  the  decision  of 
mitted  to  plead  double,  that  is,  the  Clarke  t".  Morey,  10  Johns.  (N.  Y.)  70, 
general  issue  and  alien  enemy.  2  Chit,  where  it  is  held  that  it  is  not  enough 
PI.  (3d  Am.  from  2d  London  ed.)  to  state  that  the  plaintiff  had  no  li- 
473;  Angerstein  v.  Vaughan,  i  B.  &  cense  to  remain  in  the  country,  but 
P.  222.  that  it  must  be  alleged  in  addition  that 

2.  See  title  Accord  and  Satisfac-  the  plaintiff  had  been  ordered  by  the 
TiON,  ante,  p.  184,  note  4.  President   of    the    United    States    to 

3.  For    the   meaning   of    the   word  leave  the  country,  and  this  for  the  rea- 

"  allegiance"   see    v.   ,  son  that  a  license  will  be  presumed 

Cobbett's   St.    Tr.    588;  Sparenburgh  until   such  order   to   leave   has    been 

V.  Bannatyne,  i  B.  &  P.  164.  made. 

4.  As  this  plea  is  not  favored  in  the  6.  See  title  Accord  and  Satisfac- 
law,  the  greatest  degree  of  certainty  is  tion,  ante,  p.  189,  note  4. 
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Annen  )  And   the   said   James  comes  and  defends  the 

at  the  suit  of  >  wrong  and  injury,  when,  etc.,i  and  says  that 
Annis,  executor.  )  he  did  not  undertake  and  promise  in  manner 
and  form  as  the  said  Jokn,  executor  as  aforesaid,  hath  above  thereof 
complained  against  him  ;  and  of  this  he  putteth  himself  upon  the 
country,  etc.  ;2  and  for  further  plea  in  this  behalf  the  said  James^ 
by  leave  of  the  court  here  for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
says  that  the  said  John  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  the  said  yames^  because  he  says  that  the  said 
Nicholas  Louis.,  the  testator  in  the  said  declarations  mentioned,  be- 
fore and  at  the  time  of  the  making  of  the  said  several  supposed 
promises  and  undertakings  in  the  said  declaration  mentioned,  was 
an  alien  enemy,  born  in  parts  beyond  the  seas,  to  wit,  in  the  island 
of  St.  Domingo  in  the  West  Indies.,  under  the  dominion  of  and 
subject  to  the  persons  exercising  the  powers  of  government  in 
France^  enemies  to  our  sovereign  lord  the  now^  king  of  Great 
Britain.,  and  born  of  parents  adherents  to  the  enemies  of  our  said 
sovereign  lord  the  now  king,  and  that  the  said  Nicholas  Louis  came 
here  into  England  without  the  safe  conduct  of  our  said  lord  the 
king,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid; 
and  this  he  the  said  James  is  ready  to  verify:  wherefore  he  prays 
judgment  if  the  said  John  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  etc.  And  for  further  plea  in  this  behalf 
he  the  said  James.,  by  like  leave  of  the  court  here  for  this  pur- 
pose first  granted,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  says  that  the  said  John.,  executor  as  aforesaid, 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
the  said  James,  because  he  says  that  long  before  and  at  the  time  of 
making  the  said  several  supposed  promises  and  undertakings  in  the 
said  declaration  mentioned,  there  was  and  yet  is  open  war  between 
our  said  lord  the  king  and  the  persons  exercising  the  powers  of 
government  in  France,  in  which  war  the  said  Nicholas  Louis,  the 
testator  in  said  declaration  mentioned,  before  the  making  of  the 
said  several  supposed  promises  and  undertakings,  or  of  any  of  them, 
to  wit,  on  the  thirtieth  day  of  July,  in  the  year  of  our  Lord  i7P^, 
at  and  in  parts  beyond  the  seas,  to  wit,  at  Guadaloupe  in  the  West 
Indies,  that  is  to  say,  in  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  was  taken  prisoner  at  war,  fighting  on  the  side  of  the 
persons  exercising  the  powers  of  government  in  France  against  the 
forces  of  our  said  lord  the  king,  by  certain  of  the  said  forces  of  our 
said  lord  the  king;  and  the  said  Nicholas  Louis,  the  testator  in  said 
declaration  mentioned,  being  so  taken  prisoner,  was  afterwards  sent 
prisoner  of  war  to  England  without  the  safe  conduct  of  our  said 
lord  the  king.  And  the  said  James  further  says  that  the  said 
Nicholas    Louis,    the    testator    in   said    declaration    mentioned,   so 

1.  See  supra,  p.  694,  note  8.  of  Pleas,  for  in  the  Common  Pleas  the 

2.  The  foregoinjj  constitutes  the  general  issue  could  not  have  been 
general  issue,  which  shows  that  the  pleaded  along  with  the  plea  of  alien 
plea  was  in  King's  Bench  or  Exchequer  enemy.    See  supra,  p.  695,  note  i. 
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remained  and  continued  such  prisoner  of  war  to  our  said  lord  the  king 
continually  from  the  time  of  such  his  captivity  at  the  time  of  mak- 
ing the  said  several  promises  and  undertakings  in  the  said  declara- 
tion mentioned,  and  to  the  day  of  his  death,  to  wit,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid;  and  this  he  the  said  James 
is  ready  to  verify  :  wherefore  he  prays  judgment  if  the  said  John 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  hiui, 
etc.  [(Si£-naiure.)^^ 

e.  Plaintiff  an  Alien  Enemy  Residing  Abroad. 
Form  No.   1 107. 
(Precedent  in  2  Chit.  Pi.  (3d  Am.  from  2d  London  ed.)  474.) 2 
(^Commencing-  as  in  Form  No.  1105,  and  continuing  do-wn  to*) 
and  that  the  said  John  Doe,  so  being  such  alien  born,  and  such 
enemy  as  aforesaid,  at  the  time  of  the  commencement  of  this  suit 
was  and  still  is  resident  and  living  out  of  this  kingdom,  and  within 
the  kingdom  of  Spain  aforesaid,  and  adhering  to  the  said  enemies 
of  our  lord  the  king;  and  this  the  said  Richard  Roe  is  ready  {con- 
cluding with  a  verification  as  in  Eorm  No.  1105). 

2.  Under  the  Hilary  Rules. 

Form  No.  1 108. 

(Precedent  in  Petersd.  Prec.  of  PI.  43.) 

Richard  Roe  )  In  the  King's  Bench  (or  Exchequer  of  Pleas)  (or 
ats.  >      Common   Pleas),  the  tenth    day  of  fune,  in  the 

John  Doe.  )  year  i85.?.3 
The  said  defendant,  by  feremiah  Mason  his  attorney  (or  in  per- 
son), says  that  the  plaintiff  is  an  alien,  born  in  foreign  parts,  out  of 
the  allegiance  of  our  lord  the  now  king,  and  within  the  allegiance  of 
a  foreign  state,  to  wit,  of  the  kingdom  of  Spain,  and  not  a  subject 
of  our  said  lord  the  king  by  any  act  or  mercy ;  and  the  defendant 
further  says  that  long  before  and  at  the  time  of  the  making  of  the 
said  supposed  promises  in  the  declaration  mentioned,  the  persons 
exercising  the  power  of  government  in  the  said  foreign  state  were 
and  still  are  at  war  with  and  enemies  of  our  said  lord  the  king ;  and 
that  the  plaintiff,  so  being  such  alien  born  as  aforesaid,  and  an 
enemy  of  our  said  lord  the  king,  and  not  made  a  subject  of  our  said 
lord  the  king,  entered  and  came  into  this  kingdom,  and  still  remains 
herein,  not  having  any  letters  of  safe  conduct  from  our  said  lord  the 
king,  or  any  license  or  permission  of  our  said  lord  the  king,  to  be, 
reside,  or  remain  in  this  kingdom  ;  and  this  the  defendant  is  ready 
to  verify.* 

1.  The  signature  would  be  either  common-law  states,  see  2  Rev.  Swift's 
that  of  the  defendant  himself  or  his  Dig.  (Conn.)  627;  2  Humph.  Prec. 
attorney,  depending  upon  whether  he     (N.  Y.)  882. 

appeared  by  attorney  or  in  his  proper  3.  See  title  Accord  and  Satisfac- 

person,  which  does  not  appear  in  the  tion,  ante,  p.  184,  note  5. 

precedent.  4.  See  title  Accord  and  Satisfac- 

2.  For  other  precedents  of  a  similar  tion,  ante,  p.  190,  notes  3  and  4. 
character  adapted  to  the  practice  in 
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Form  No.  i  log. 
(Precedent  in  Bell  v.  Chapman,  lo  Johns.  (N.  Y.)  183.) 

\{Caption.)\'^ 

And  the  said  David  Chapman,  by  his  attorney  aforesaid,  comes 
and  saith  that  the  said  Robert  Adair  Bell  ought  not  further  to  have 
or  maintain  his  aforesaid  action  against  the  said  David  Chapman, 
because  he  saith  that  the  said  Robert  Adair  Bell  is  an  alien,  born 
in  -foreign  parts,  to  wit,  in  Ireland,  out  of  the  allegiance  of  the 
state  of  New  York,  or  of  the  United  States  of  America,  and  within 
the  allegiance  of  a  foreign  sovereign,  to  wit,  the  king  of  Great 
Britain  and  Ireland,  and  that  the  said  Robert  Adair  Bell  before 
and  at  the  time  of  exhibiting  his  bill  in  this  behalf  was,  and  now 
is,  inhabiting  and  commorant  in  Ireland,  under  the  government 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  and  their 
dependencies,  and  that  after  the  time  when  the  said  instrument  in 
writing  in  the  said  declaration  mentioned  is  supposed  to  have  been 
made  and  delivered,  and  before  the  last  continuance  of  the  plea 
aforesaid,  that  is  to  say,  after  the  first  Monday  of  May  last,  from 
which  day  until  the  first  Monday  of  August  next,  in  the  term  of 
August,  unless  the  justices,  etc.,  some  or  one  of  them,  at  a  circuit 
court  to  be  held  at  the  courthouse  in  the  town  of  Plattsburgh,  in 
and  for  the  county  of  Clinton,  should  first  come,  on  Monday  the 
29th  of  fune,  in  the  year  i82^,  the  said  action  is  continued,  to  wit, 
on  the  eighteenth  day  of  fune  aforesaid,  a  public  w^ar  has  been 
commenced,  and  is  now  carried  on  between  the  king  and  govern- 
ment of  the  United  Kingdom  of  Great  Britain  and  Ireland  and 
their  dependencies,  and  the  government  of  the  United  States  of 
America  ;  and  that  the  said  Robert  Adair  Bell  is  an  enemy  of  the 
said  government  of  the  United  States  of  America,  and  adhering  to 
the  enemies  thereof,  at  Ireland  aforesaid,  to  wit,  at  the  town  of 
Peru,  in  the  county  of  Clinton  aforesaid ;  and  this  the  said  David 
Chapman  is  ready  to  verify :  wherefore  •  he  prays  judgment  if  the 
said  Robert  Adair  Bell  ought  further  to  have  or  maintain  his  afore- 
said action  thereof  against  him, 2 

II.  THE  REPLICATION  TO  PLEA.3 

1.  That  Plaintiff  Resides  Here  by  License. 

Form  No.  1 1 1  o. 

(Precedent  in  3  Chit.  470.) 
{Caption  and  commencement.)^ 

1.  For  the  formal  parts  of  a  plea  a  new  action  on  the  return  of  peace, 
generally,  consult  the  title  Pleas.  for  the  alien's  right  of  action  is  only 

2.  A  plea  that  the  plaintiff  if  an  suspended  during  war.  Bell  v.  Chap- 
alien  enemy  residing  in  the  enemy's  man,  10  Johns.  (N.  Y.)  183. 
country,  etc.,  may  conclude  either  in  3.  To  the  plea  of  alien  enemy  the 
abatement  or  in  bar,  though  as  the  plaintiff  may  either  deny  the  fact,  or  if 
disability  of  the  plaintiff  is  temporary  true  may  reply  by  setting  up  a  license, 
it  would  seem  that  the  plea  ought  to  etc.,  to  reside  in  this  country,  i  Saund. 
conclude  in  abatement.  But  whether  PI.  76.  For  a  precedent  see  Hamilton 
pleaded  in  bar  or  in  abatement,  the  v.  Eaton,  2  Mart.  (N.  Car.)  14, 
judgment  on  such  plea  will  not  abate  4.  For  the  formal  parts  of  a  replica- 
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Because  he  says  that  before  and  at  the  time  of  the  commence- 
ment of  this  suit  he  the  said  yohn  Doe  was  and  still  is  resident 
in  this  kingdom  by  the  license  and  permission  of  our  said  lord  the 
king,  to  wit,  at  London  aforesaid ;  and  this  he  the  said  yohn  Doe  is 
ready  to  verify  :  wherefore  {^concluding  in  the  usual  manner) ."^ 

2.  That  Plaintiff  Came  Here  under  Safe  Conduct  and  License. 

Form  No.  1 1 1 1 . 

(Precedent  in  3  Wentw.  PI.  256.) 

{Caption.)^ 

And  the  said  yohn,  executor  as  aforesaid,  as  to  the  said  plea  of 
the  said  yames  by  him  first  above  pleaded,  and  whereof  he  hath  put 
himself  upon  the  country,  doth  so  likewise ;  and  as  to  the  plea  of 
the  said  yames  by  him  secondly  above  pleaded,  the  said  yohn  says 
that  he,  as  executor  as  aforesaid,  by  reason  of  anything  by  the  said 
yames  above  in  that  behalf  alleged,  ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid  action  thereof  against  him, 
because  he  says  that  true  it  is  that  the  said  Nicholas  Louis,  the 
testator  in  the  said  declaration  mentioned,  was  an  alien,  born  in 
parts  beyond  the  seas,  to  wit,  in  the  said  place  in  the  said  plea  in 
that  behalf  mentioned,  under  the  dominion  of  and  subject  to  the 
persons  exercising  the  powers  of  government  in  France,  and  bom 
of  parents  adherents  to  the  enemies  of  our  said  lord  the  king,  for 
replication,  nevertheless  in  this  behalf  the  said  yohn,  executor  as 
aforesaid,  says  that  the  said  Nicholas  Louis,  in  his  lifetime,  before 
and  at  the  time  of  making  the  said  several  promises  and  undertak- 
ings in  the  said  declaration  mentioned,  and  from  thence  until  the 
time  of  the  death  of  the  said  Nicholas  Louis,  was  living  by  the 
license  of  our  sovereign  lord  the  now  king  under  the  government 
and  protection  of  our  said  lord  the  king,  and  came  to  England  under 
the  safe  conduct  of  our  said  lord  the  king,  to  wit,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid;  and  this  he  the  said  yohn, 
executor  as  aforesaid,  is  ready  to  verify :  wherefore  he  prays  judgment 
of  his  damages  by  reason  of  the  nonperformance  of  the  said  several 
promises  and  undertakings  above  mentioned  to  be  adjudged  to  him, 
etc.  And  as  to  the  plea  of  the  said  yames  by  him  lastly  above 
pleaded,  the  said  yohn,  executor  as  aforesaid,  says  that  he,  by 
reason  of  anything  by  the  said  yames  above  in  that  plea  alleged, 
ought  not,  as  executor  as  aforesaid,  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  thereof  against  the  said  yames, 
because  he  says  that  true  it  is  that  before  and  at  the  time  of  making 
the  said  several  promises  and  undertakings  in  the  said  declaration, 
there  was  and  yet  is  open  war  between  our  said  lord  the  king  and 
the  persons  exercising  the  powers  of  government  in  France,  for 
replication,  nevertheless,  in  this  behalf  the  said  yohn,  executor  as 

tion,  consult  the  title  Rkplications.        2.  For  the  formal  parts  of  a  replica- 
1.  For  the  formal  parts  of  a  replica-     tion,  consult  the  title  Replications. 
tion,  consult  the  title  Replications. 
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aforesaid,  says  that  the  said  Nicholas  Louis,  in  his  lifetime  and 
before  the  making  of  the  said  several  promises  and  undertakings  in 
the  said  declaration  mentioned,  was  under  the  protection  of  our 
sovereign  lord  the  now  king,  and  came  to  England  under  the  safe 
conduct  of  our  said  lord  the  king,  and  from  thence  to  the  time  of 
his  death  was  in  this  kingdom  by  the  license  and  under  the  protec- 
tion of  our  said  lord  the  king,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid;  without  this,  that  the  said  Nicholas 
Louis,  before  the  making  of  the  said  several  promises  and  undertak- 
ings, or  at  any  time  after,  was  taken  prisoner  fighting  on  the  side 
of  the  persons  exercising  the  powers  of  government  in  France 
against  the  forces  of  our  said  lord  the  king,  by  certain  of  the  said 
forces  of  our  said  lord  the  king,  and  that  the  said  Nicholas  re- 
mained and  continued  prisoner  of  war  to  our  said  lord  the  king 
continually  from  the  time  of  making  the  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned  to  the  day  of  the 
death  of  him  the  said  Nicholas  Louis,  or  during  any  part  of  that 
time;  and  this  the  said  John,  executor  as  aforesaid,  is  ready  to 
verify:  wherefore  he  prays  judgment  and  his  damages,  by  reason  of 
the  nonperformance  of  the  said  several  promises  and  undertakings 
above  mentioned,  to  be  adjudged  to  him  {^concluding  in  the  usual 
manner)  .^ 

III.  THE  REJOINDER  TO  REPUCATION  TO  PLEA. 

THAT    PLAINTIFF     DID     NOT     COME  TO    ENGLAND    UNDER    THE    SAFE 

CONDUCT,    ETC. 

Form  No.  1 1 12. 
(Precedent  in  3  Wentw.  PI.  257.) 
Annen  )  And  the  said  James,  as  to  the  said  plea  of 


at  the  suit  of      >  ss.         the  said  John  by  him  above  pleaded  by 
Ann  is,  executor.    )  wa}*  of  reply  to  the  said  plea  of  the  said 

James  by  him  secondly  above  pleaded  in  bar,  says  that  the  said 
Alcholas  Louis,  in  his  lifetime,  before  and  at  the  time  of  making 
the  said  several  supposed  promises  and  undertakings  in  the  said 
declaration  mentioned,  and  from  thence  until  the  time  of  his  death, 
was  not  living  under  the  license  of  our  sovereign  lord  the  king, 
under  the  government  and  protection  of  our  said  lord  the  king,  and 
did  not  come  to  England  under  the  safe  conduct  of  our  said  lord 
the  king,  in  manner  and  form  as  the  said  John  hath  above  in  his 
said  replication  in  that  behalf  alleged  ;  and  of  this  he  the  said  James 
puts  himself  upon  the  country-,  etc.  And  he  the  said  James, 
as  to  the  said  plea  of  the  said  John  by  him  above  pleaded  by 
way  of  reply  to  the  said  plea  of  the  said  James  by  him  lastly 
above  pleaded  in  bar  as  before,  says  that  the  said  Nicholas  Louis, 
before  the  making  of  the  said  several  supposed  promises  and  under- 
takings, was  taken  prisoner  fighting  on  the  side  of  the  persons 
exercising   the    powers  of  government    against    the    laws    of   our 

1.  For  the  formal  parts  of  a  replication,  consult  the  title  Replications. 
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said  lord  the  king,  by  certain  of  the  said  forces  of  our  said  lord  the 
king,  and  that  the  said  Nicholas  remained  and  continued  a  pris- 
oner of  war  to  our  said  lord  the  king  continually  from  the  making 
of  the  said  several  supposed  promises  and  undertakings  in  the 
said  declaration  mentioned  till  the  day  of  his  death  ;  and  this  he  the 
said  James  puts  himself  upon  the  country,  etc.,  and  the  said  John 
doth  the  like ;  therefore,  as  well  to  try  this  issue  as  the  said  other 
issue  above  joined  between  the  said  parties,  let  a  jury  come  before 

our  lord  the  king  at   Westminster,  on next  after ,  by 

whom,  etc.;  and  who  neither,  etc.,  to  recognize,  etc.,  because  as 
well,  etc.,  the  same  day  is  given  to  the  said  parties  there,  etc.^ 

IV.  The  Answer  under  the  Code  practice. 

Form  No.  1 1 13. 

Supreme  Court,  Erie  county. 2 

yohn  Doe,  plaintiff,       ^ 

against.  >  Answer. 

Richard  Roe,  defendant.  ) 

The  defendant  answers  to  the  complaint : 

First,  That  the  plaintiff  was  not  at  the  commencement  of  this 
action,  and  is  not  now,  a  citizen  of  the  United  States,  but  was  and 
is  an  alien,  born  in  the  kingdom  of  Great  Britain  and  Ireland,  out 
of  the  allegiance  of  the  United  States  and  within  the  kingdom  of 
Great  Britain  and  Ireland. 

Second,  That  at  the  commencement  of  this  action  the  said  king- 
dom of  Great  Britain  and  Ireland  was  and  still  is  at  war  with  and 
is  the  enemy  of  the  United  States. 

Third,  That  the  plaintiff  then  was  and  still  is  an  alien  enemy 
residing  without  the  United  States,  and  at  London,  within  said 
kingdom  of  Great  Britain  and  Ireland,  and  adhering  to  the  said 
enemies  of  the  United  States. 

Jeremiah  Mason,  Attorney  for  Defendant. 

1.  For  the  formal  parts  of  a  rejoin-     swer   in    any   particular    jurisdiction, 
der,    consult   the    title    Rejoinders,     consult  the  title  Answers    in  Code 
J.  For  the  formal  parts  of  any  an-     Pleading,  post. 
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See  the  title  DIVORCE. 


ALTERATION  OF  INSTRUMENTS. 

I.  In  General,  702. 
II.  AT  COMMON  Law,  702. 

III.  UNDER  THE  CODES  AND  PRACTICE  ACTS,  703. 
I.  IN  GENERAL. 

At  common  law  the  defendant  may  prove  a  fatal  alteration  of  the 
instrument  sued  on,  under  the  general  issue  or  under  the  plea  of  non 
est  factum  if  the  instrument  is  declared  on  in  its  altered  condition, i 
and  under  the  reformed  system  of  pleading  this  defense  is  available 
under  a  general  denial ;  2  but  if  the  instrument  which  has  been  al- 
tered has  been  declared  on  in  its  original  form,  the  alteration,  to  be 
available  as  a  defense,  must  be  specially  pleaded  by  way  of  confession 
and  avoidance. 3 

II.  AT  COMMON  LAW. 

Form  No.  1 1 14. 

(  Caption.^ 

And  the  said  Richard  Roe,  by  Robert  Campbell  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that 
the  said  yohn  Doe  ou^ht  not  to  have  or  maintain  his  aforesaid  action 
against  him,  the  said  Richard  Roe,  because  he  says  that  after  the 
making,  signing,  and  delivery  of  the  bond  [or  other  instrument,  as 
the  case  may  be)  upon  which  this  action  was  brought,  and  before  the 

1.   I   Saund.  PI.  76;   Byles  on  Bills,         2.  Schwarz  r.  Oppold,  74  N.  Y.  307; 

328;  Hodgson  V.  East  India  Co.,  8  T.  Farmers'  L.  &  T.   Co.  v.   Siefke,  144 

R.  280;  Cock  V.  Coxwell,  2  C.  M.  &  N.  Y.  354;  Boomer  v.  Koon,  6  Hun 

R.  291,  4   D.  P.  C.    187;     Calvert  v.  (N.    Y.)    649.     See    also    Paris   Nat. 

Baker,  4  M.  &  W.  417,  7  D.  P.  C.  17;  Bank   v.    Nickell,   34   Mo.   App.  295; 

Langton  v.  Lazarus,  5  M.   &  W.  629;  Walton    Plow    Co.    v.    Campbell,  35 

Knight  t^.  Clements,  8  Ad.  &  El.  215,  Neb.  173. 

35  E.  C.   L.  377;  Field  v.  Woods,  7         3.  Hemming   v.  Trenery,  9  Ad.  & 

Ad.  &  El.  114,  34  E.  C.  L.  47;  Crotty  El.  926,  36  E.   C.  L.  324;  Hirschman 

V.  Hodges,  4  M.  &  G.  563,  43  E.  C.  L.  v.  Budd,  L.  R.  8  Exch.  172;  Mason  v. 

293;  CliflFord   v.   Parker,  2  M.   &  G.  Bradley,  12  L.  J.  Exch.  425;  Farmers^ 

909,  40  E.  C.  L.  687.    See  also  Hirsch-  L.  &  T.  Co.  v.  Siefke,  144  N.  Y.  360; 

man  v.  Budd,  L.  R.  8  Exch.  171.  Byles  on  Bills,  329. 
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commencement  of  this  suit,  said  bond  (or  other  instrument')  was 
materially  altered  by  said  plaintiflF  {or  hy  the  plaintiff ''  s  direction)^  by 
inserting  therein  (or  erasing  therefrom)  the  words  following,  to 
wit  inhere  set  out  the  words  inserted  or  erased),  as  by  said  bond  (or 
other  instrument) ,  reference  being  thereto  had,  will  fully  appear,  and 
that  said  alteration  was  made  without  the  knowledge  or  consent  of 
said  defendant ;  and  this  the  said  Richard  Roe  is  ready  to  verify  : 
wherefore  he  prays  judgment  if  the  said  John  Doe  ought  to  have  or 
maintain  his  aforesaid  action  against  him. 

III.  UNDER  THE  CODES  AND  PRACTICE  ACTS. 

Form  No.  1 1 1  5 . 

(Conn.  Pr.  Act  202.) 
yohn  Doe,  plaintifT,       i 
against  > 

Richard  Roe,  defendant.  ) 

After  the  making  (or  acceptance)  and  issue  of  said  note  (or  bill) 
it  was  materially  altered  by  the  plaintiflF,  without  the  consent  of  the 
defendant,  by  cutting  oflp  the  signature  of  fohn  Stiles,  who  was  a 
joint  maker  thereof  {or  by  adding-  the  ivords  "  Payable  at  the  Hart- 
ford National  Bank,"  or  otherwise,  as  the  case  may  be). 

Form  No.  1 1 16. 
yohn  Doe,  plaintiflF,       ) 
against  > 

Richard  Roe,  defendant.  ) 

The  defendant,  Richard  Roe,  for  answer  to  the  complaint  (or 
petition)  of  the  plaintiflF  herein,  alleges  that  after  the  making,  sign- 
ing, and  delivery  of  the  promissory  note  {or  other  written  instru- 
ment, naming  it)  upon  which  this  action  was  brought,  and  before 
the  commencement  of  this  suit,  the  same  was  materially  altered  by 
the  plaintiflF  (or  with  the  knowledge  and  consent  of  the  plaintiff )  ,^ 
and  without  the  knowledge  or  consent  of  the  defendant,  as  follows, 
to  wit  {here  state  what  alteration  was  made).     Jeremiah  Mason, 

Defendant's  Attorney. 
Form  No.  1 1 17. 

(Precedent  in  Draper  f.  Wood,  112  Mass.  316.) 

Lewis  L.  Draper    ^ 

against  I   Answer  of  defendant,  Suffolk  Superior 

George  A.  Wood  and  [  //.  S.  Higgins.  Court. 

H.  S.  Higgins.      J 

The  said  Higgins  comes  and  answers  as  follows :  He  denies  that 
he  made  the  promissory  note  mentioned  in  the  plaintiflF's  declaration. 
If  the  plaintiflF  shall  prove  the  defendant's  signature  to  a  prom- 
issory note  like  that  set  forth  in  the  copy  annexed  to  the  writ,  the 

1.  The  answer  must  state  that  the     sent,  or  by  his  authority .     Humphreys 
alteration,  if  not  made  by  the  plaintiflF,     v.  Crane,  5  Cal.  173. 
was  made  with  his  knowledge  or  con- 
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said  Higgins  says  that  after  he  signed  his  name  as  surety  only  for 
the  other  defendant  the  plaintiff  fraudulently  substituted  the  word 
"  we  "  for  "  I  "  in  the  body  of  the  note,  and  fraudulently  added  to 
the  note,  as  written  at  the  time  of  the  signing,  the  words  "at 
twelve  per  cent,"  without  the  knowledge,  authority,  or  consent  of 
the  said  Higgins^  and  thereby  fraudulently  and  materially  altered 
the  said  note,  whereby  it  became  void  and  of  no  effect  against  the 
said  Higgins;  and  the  said  Higgins  further  says  that  if  the  plain- 
tiff shall  prove  the  said  Higgins'' s  signature  to  a  promissory  note  like 
that  set  forth  in  the  copy  annexed  to  the  writ,  the  same  is  void  and 
of  no  effect  against  the  said  Higgins,  because  the  same  is  a  promis- 
sory note  fraudulently  and  materially  altered  in  this,  that  after  the 
said  Higgins,  as  surety  only  for  the  other  defendant,  signed  his 
name,  the  words  "at  twelve  per  cent,"  without  the  knowledge, 
authority,  or  consent  of  the  said  Higgins,  were  fraudulently  added 
to  the  said  note,  and  the  word  "  we  "  fraudulently  substituted  for 
"  I  "  in  the  body  of  the  note,  all  with  the  knowledge  and  consent  of 
the  plaintiff.  1 

ANSWER  TO  THE  AMENDED  DECLARATION. 

Form  No.  1 1 1  8. 

(Precedent  in  Draper  v.  Wood,  ii2  Mass.  316.) 

The  defendant  Higgins  comes  and  in  answer  to  the  additional 
count  denies  that  he  made  the  note  mentioned  in  said  count ;  also, 
that  if  the  plaintiff  gives  evidence  that  the  defendant  signed  such 
note,  the  same  as  to  him  was  avoided  and  made  of  no  effect  by  a 
material  alteration  thereto  without  his  knowledge,  authority,  or 
consent. 2 

1.  After  the  filing  of  the  above  an-  pay  L.  L.  Draper  or  order  one  thou- 

swer,  the  plaintiff,  by  leave  of  court,  sand  dollars  on  demand,  with  interest, 
amended    his   declaration   by   adding  George  A.  Wood, 

thereto  a  second  count  against  the  de-  H.  S.  Higgins." 

fendants  as  makers  of   the  following        2.  A    material    alteration    may    be 

note :  shown   under   a   general   denial   also. 

"$iooo.  Lincoln  v.  Lincoln,  12  Gray  (Mass.) 

North  Hadley,  March  31,  1868.  45 ;  Cape  Ann  Nat.  Bank  v.  Burns,  129 

'•  For  value  received  I  promise   to  Mass.  596. 
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I.  ON  LIVE  STOCK. 

1.  In  Alabama. 

Form  No.  1 1 1  g . 

State  of  Alabama,  )     ^.^^^.^  ^  .^  ^g^^ 

Uale  county.  \  ' 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment  yohn  Doe,  with  intent  to  defraud,  marked  or  branded 
an  unmarked  horse  (or  altered  or  defaced  the  mark  or  brand  of  a 
horse),  the  property  of  Richard  Roe,  against  the  peace  and  dignity 
of  the  state  of  Alabama. ^ 

2.  In  Kentucky. 

Form  No.  1 120. 

Commonwealth  of  Kentucky  ^ 

against  >   Franklin  Circuit  Court. 

John  Doe.  ) 

The  grand  jury  of  Franklin  county,  in  the    name    and  by  the 

authority  of  the  commonwealth  of  Kentucky,  accuse   John  Doe  of 

the  crime  of  knowingly  altering  and  defacing  the  marks  (or  brands') 

on  cattle,  committed  as  follows,  viz.  :  The  said  John  Doe,  on  the 

1.  See  the  statutory  form  in  title  6,     tion  of  the  offense,   and  punishment 
part  5,  of  the  Crim.  Code  of  Ala. ;  see    for  the  same, 
also  ^  3831  of  said  code  for  the  defini- 
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first  day  of  yanuary,  i2>96,  in  the  county  aforesaid,  did  knowingly 
and  unlawfully,  and  without  the  consent  of  the  owner  thereof,  alter 
and  change  the  brands  of  a  certain  two-year-oXd.  brindle  steer,  of 
the  value  of  iiventy  dollars,  the  same  being  then  and  there  the 
personal  property  of  one  Richard  Roe,  and  not  the  prof>erty  of 
the  said  yohn  Doe,  by  changing  the  letters  "i?.i?.,"  the  original 
mark  on  said  steer,  into  the  letters  "  y.D.,''^  the  private  mark  of 
the  said  yohn  Doe,  against  the  peace  and  dignity  of  the  common- 
wealth of  Kentucky.^ 

3.  In  Florida. 

Form  No.  1 1  2 1 . 

In  the  Circuit  Court  for  the  Second  yudicial  Circuit  of  Florida, 
Leon  county,  February  Term,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-six. 

The   state    of   Florida  )tj-4.         ..  c      c       ji*.!       i*^-  i_ 

{  Indictment  for  fraudulently  altering  marks 
aeamst  >  j  u       j 

ey  ?      ,-,  V       and  brands. 

John  Doe.  ) 

In  the  name  and  by  the  authority  of  the  state  of  Florida,  the  grand 
jurors  of  the  state  of  Florida,  impaneled  and  sworn  to  inquire  and 
true  presentment  make  in  and  for  the  body  of  the  county  of  Leon, 
upon  their  oath  do  present  that  John  Doe,  of  said  county  of  Leon, 
and  state  of  Florida,  on  \.\\e.  first  day  of  yanuary,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-six,  in  the  county  and 
state  aforesaid,  did  fraudulently  and  feloniously  alter  and  change 
the  mark  of  a  certain  black  hog  (or  mark,  or  brand,  a  certain  un- 
marked black  hog.  or  other  animal),  the  personal  property  of  one 
Richard  Roe  then  and  there  being,  and  of  the  value  of  ten  dollars, 
by  then  and  there  fraudulently  and  feloniously  cutting  a  swallorjj  fork 
in  the  left  ear  of  the  said  black  hog,  with  intent  then  and  there  the 
said  black  hog  to  claim,  and  to  prevent  identification  thereof  by 
the  said  Richard  Roe,  the  true  owner  of  the  same,  contrary  to  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Florida. 2 

4.  In  Missouri. 

Form  No.  1 1 2  2 . 

State  of  Missouri,    )  In  the  Barton  Circuit  Court, Term, 

County  of  ^ar/o«.  ^  ^^'         A.D.  i856. 

The  grand  jurors  for  the  state  of  Missouri,  impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body  of  the  county  of  Barton 
and  state  aforesaid,  upon  their  oath  present  and  charge,  that  yohn 
Doe,  on  \he.  first  day  of  May,  A.D.  18P6*,  at  the  county  of  Barton 
aforesaid,  one  t-x'o-year-o\A  brindle  steer,  of  the  value  of  ttvcnty 
dollars,  the  property  of  one  Richard  Roe  then  and  there  being,  did 
brand  on  the  right  hip  with  the  letters  "y.  /?.,"  with  the  intent  of 

1.  See  Barb.  &  Car.  Stat,  of  Kj.  2.  See  Rev.  Stat.  Fla.  (1892),  § 
(1894),  §  1245.  2474, 
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him  the  said  yohn  Doe  then  and  there  feloniously  to  steal  and  con- 
vert said  steer  to  his  own  use  ;  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  present  and  charge  that  the  said  John  Doe.,  in 
manner  and  form  aforesaid,  the  said  brindle  steer  feloniously  did 
take,  steal,  and  carry  away,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Missouri. i 

5.  In  Montana. 

Form  No.  1 1 2  3 . 

State  of  Montana  )  In  the  District  Court  of  the  Fourth  Judicial 
against  >      District,  in  and  for  the  county  of  Missoula, 

yohn  Doe.  )  XSxq  first  day  of  June,  A.D.  eighteen  hundred 
and  ninety- si X . 
yohn  Doe  is  accused  by  the  grand  jury  of  the  county  of  Missoula 
by  this  indictment  of  a  misdemeanor,  committed  as  follows:  The 
said  yohn  Doe,  on  the  tenth  day  of  May.,  A.D.  eighteen  hundred 
and  ninety-six,  at  the  county  of  Missoula,  did  mark  and  brand  (or 
alter  and  deface  the  mark  and  brand  of)  a  certain  two-year-old 
brindle  steer,  of  the  value  of  eighteen  dollars,  said  steer  being  then 
and  there  the  property  of  one  Richard  Roe,  and  not  the  property  of 
the  said  yohn  Doe,  with  intent  of  him  the  said  yohn  Doe  then  and 
there  and  thereby  to  steal  the  same  (or  to  prevent  the  identification 
thereof  by  the  said  Richard  Roe,  the  true  owner  of  the  same) ,  con- 
trary to  the  form,  force,  and  effect  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Montana.  2 

6.  In  Oreg^on. 

Form  No.  1 124. 

.     ^  ^       /  Circuit  Court  for  the  county  of  Multnomah,  state 
agamst  )■         c  r\ 

yohn  Doe.       )      «f  O'-egon. 

yohn  Doe  is  accused  by  the  grand  jury  of  the  county  of  Multno- 
mah by  this  indictment  of  the  crime  of  larceny,  committed  as  fol- 
lows: The  said  yohn  Doe,  on  the  first  day  of  May,  iS96,  in  the 
county  aforesaid,  did  wilfully  and  knowingly  make  (or  alter,  or  de- 
face) an  artificial  ear  mark  (or  brand)  upon  one  female  swine  (or 
other  animal,  as  the  case  may  be),  of  the  value  of  ten  dollars,  then 
and  there  being  the  property  of  another,  to  wit,  the  property  of 
one  Richard  Roe,  of  said  county  and  state,  by  then  and  there  wil- 
fully and  knowingly  cutting  off  the  end  of  the  right  ear  (or  describ- 

1.  See  Rev.  Stat,  of  Mo.,  §  3540.    To  2.  See  Penal  Code  of  Mont.,  §  648; 

make   the   branding,   or   marking,   or  also  Penal  Code  of  Cal.,  §  357. 

altering  of  the  brand  or  mark  of  stock  OwnersMp  of  Property. — The  indict- 

larceny    under    the    statute,    the    act  ment    should   charge   the    animal    to 

must    be    done    with    the    intent    to  belong  to  a  particular  individual,   or 

steal  or  convert  the  same  to   the   de-  that  the  owner  of  the  same  is  unknown, 

fendant's  own  use.    State  v.  Matthews,  An  indictment  charging  the  property 

20  Mo.  55;  State  v.  Gabriel,  88  Mo.  as  that  of  an  "  estate  "  is  bad.    People  i'. 

631.  Hall,  19  Cal.  425. 
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ing  the  brand  of  the  animal,  if  branded^  of  said  swine  {or  other 
animal),  with  intent  of  him  the  said  fohn  Doe  thereby  to  convert 
said  swine  {or  other  animal)  to  his  own  use,l  contrary  to  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Oregon.* 

Dated  at   Portland,  in  the  county  aforesaid,  the day  of 

A.D.  i8S>6. 

David  Dudley,  District  Attorney. 

7.  In  Texas. 

Form  No.  1125. 
The  state  of  Texas  i         .  v 
against  > 

fohn  Doe.  ) 

In  the  name  and  by  the  authority  of  the  state  of  Texas,  the  grand 
jurors  for  the  county  of  Freestone,  state  aforesaid,  duly  organized 

as  such  at  the Term,  A.D.  18P6,  of  the  District  Court  for 

said  county,  upon  their  oaths  in  said  court  present,  that  fohn  Doe, 
on  Xhefrst  day  of  May,  A.D.  \%96,  in  the  county  and  state  afore- 
said, did  alter  (or  deface)  the  brand  (or  mark)  upon  a  four-year- 
old  black  steer  {or  other  animal,  or  animals,  as  the  case  may  be)  of 
the  value  of  thirty  dollars,  by  changing  the  letters  "7?.  ^.,"  the 
mark  of  the  true  owner  thereof,  to  the  letters  "  jf.  Z>.,"3  the  mark 
of  the  said  fohn  Doe;  said  steer  {or  other  animal,  or  animals)  not 
being  his  own  property,  but  being  then  and  there  the  property  of 
Richard  Roe^  (or  of  some  person  to  the  grand  jurors  unknown^), 
without  the  consent  of  said  Richard  Roe,  the  true  owner  thereof, 
and  with  the  intent  of  him  the  said  "jfohn  Doe  to  defraud  him  the 
said  Richard  Roe,  against  the  jjeace  and  dignity  of  the  state 
of  Fexas.^  fohn  Jones, 

Foreman  of  the  Grand  Jury. 

1.  See  Hill's  Anno.  Stat,  of  Ore.,  4  part  of  the  res  gestce.  House  v.  State, 
1769.  15  Tex.  App.  522. 

2.  The  formal  conclusion  is  not  in  The  alteration  may  be  made  by  clip- 
the  statutory  form  of  indictment.  See  ping  the  hair  on  the  original  brand  so 
Hill's  Anno.  Stat,  of  Ore.,  ^  1269.  But  as  to  change  it  into  another  one. 
in  State  v.  Wintzingerode,  9  Oregon  Slaughter  v.  State,  7  Tex.  App.  123. 
154,  an  indictment  for  murder  con-  4.  By  art.  426,  Rev.  Code  Crim. 
eluding  as  that  in  the  text  was  held  Proc.  of  Tex.,  it  is  provided  that, 
good.  where  property  is  owned  in  common 

3.  Putting  an  additional  letter  to  a  or  jointly  by  two  or  more  persons,  the 
brand  already  on  an  animal  is  an  alter-  ownership  may  be  charged  to  be  in 
ation  of  a  mark  within  the  meaning  of  either  or  all  of  them.  This  provision, 
the  statute.    Linney  v.  State,  6  Tex.  i.  however,  was  held  not  to  apply  to  of- 

Where  the  indictment  charged  the  fenses  committed  before  its  enactment, 
alteration  of  a  brand  on  six  head  of  Calloway  r.  State,  7  Tex.  App.  585. 
cattle  from  '•  J.  L."  to  "  B.  U.  D.,"  it  6.  This  allegation  of  ownership  is 
was  held  that  the  charge  was  made  suflicient  if  the  true  owner  of  the  prop- 
good  by  proof  of  the  change  into  "  B.  erty  is  unknown  to  the  jury.  Slaugh- 
U.  D."  on  any  one  of  the  six  animals,  ter  v.  State,  7  Tex.  App.  124;  Adams 
and  that  proof  of  other  changes  made  v.  State,  16  Tex.  App.  162. 
at  the  same  time  was  admissible  as  a  6.  See  Penal  Code  of  Tex.,  art.  760. 
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8.  In  Washington. 

Form  No.  1 126. 
.  °         /  Superior  Court  of  the  state  of  Washington, 

jITdoc.  S      ^^'  ^^^  ^^""*y  oiKing. 

John  Doe  is  accused  by  the  grand  jury  of  the  county  of  King  by 
this  indictment  of  the  crime  of  putting  marks  (or  brands')  on  cattle 
(or  altering  the  same,  according  to  the  facts)  not  his  own  property, 
but  belonging  to  some  other  person,  with  intent  to  steal  the  same ; 
committed  as  follows:  The  said  John  Doe,  on  \.\\q,  first  day  of  May^ 
i896,  in  the  county  of  A'/w^  aforesaid,  did  mark  [or  brand,  or  alter, 
or  deface  the  fnark  or  brand  of )  ten  head  of  sheep  (or  other  animals, 
as  the  case  may  be)  of  the  value  of  three  dollars  each,  that  is  to  say, 
of  the  aggregate  value  of  thirty  dollars ;  said  sheep,  and  each  and 
every  of  them,  not  then  and  there  being  the  property  of  the  said 
John  Doe,  but  the  same,  and  each  and  every  of  them,  then  and  there 
belonging  to  another  person,  to  wit,  to  one  Richard  Roe,  of  the 
county  and  state  aforesaid  ;  by  then  and  there  cutting  off  the  ends  of 
the  right  ears  of  said  sheep,  and  of  each  and  every  of  them,  with 
intent  of  him  the  said  yohn  Doe  then  and  there  and  thereby  the 
said  sheep  feloniously  to  steal  and  drive  ,away  (or  to  prevent  the 
identification  of  the  said  sheep  by  the  said  Richard  Roe,  the  true 
owner  thereof,  as  aforesaid).'^ 

Dated  at  Seattle,  in  the  county  aforesaid,  the  first  day  of  Juney 
A.D.  1 856.  Rufus  King, 

Prosecuting  Attorney. 

II.  ON  LOGS  AND  TIMBER. 

1.  In  California. 

Form  No.  1 1  27. 

Iln  the  Superior  Court 
of  the  county  of  Sacra- 
mento,  the  first  day  of 
June,  A.D.  eighteen 
hundred  and  ninety-six. 
fohn  Doe  is  accused  by  the  grand  jury  of  the  county  of  Sacra- 
mento  by  this  indictment  of  a  misdemeanor,  committed  as  follows : 
The  said  yohn  Doc,  on  the  tenth  day  of  May,  A.D.  eighteen  hun- 
dred and  ninety-six,  at  the  county  of  Sacramento,  did  cut  out,  alter, 
and  deface  the  marks  upon  a  certain  log,  of  the  value  of  ten  dollars, 
the  property  of  one  Richard  Roe,  then  lying  and  floating  in  the 
waters  of  the  Sacramento  river,  within  said  county  of  Sacramento; 
and  the  said  yohn  Doe  did  then  and  there  put  a  certain  false  mark, 

1.  See  Penal  Code  of  Wash.,  ^  60.  v.  Territory,  2  Wash.  Ter.  400;  and 
The  formal  conclusion  is  not  a  part  of  Timmerman  v.  Territory,  3  Wash, 
the  statutory  form  of  indictment.  See  Ter.  448,  which  are  both  indictments 
2  Hill's  Stat,  of  Wash.,  p.  478,  ^  1235.  for  murder  in  the  first  degree,  and  are 
Compare  the  precedents   in  Leonard     without  the  formal  conclusion. 
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to  wit,  the  letters  "  y.  Z>.,"  on  said  log.,  with  intent  to  prevent  the 
said  Richard  Roe.,  the  owner  thereof,  from  discovering  its  identity, 
contrary  to  the  form,  force,  and  effect  of  the  statutes  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  state  of  California. i 

2.  In  Minnesota. 

Form  No.  1 128. 

District  Court   for  the  county  of  ) 

Hennepin  and  state  of  Minnesota.  \ 

The  state  of  Minnesota 

against 

yohn  Doe. 

John  Doe  is  accused  by  the  grand  jury  of  the  county  of  Hennepin 
by  this  indictment  of  the  crime  of  cutting  out,  mutilating,  and  de- 
stroying the  marks  on  logs.,  and  of  placing  false  marks  on  the  same, 
committed  as  follows  :  The  said  yohn  Doe.,  on  the  tenth  day  of 
March.,  A.D.  i856,  at  the  city  of  Minneapolis.,  in  this  county,  with 
an  axe,  which  he  in  his  two  hands  then  and  there  held,  did  cut  out, 
mutilate,  destroy,  and  render  illegible  the  original  marks  on  ten  cer- 
tain pine  logs,  and  each  and  every  of  them,  then  lying  and  floating 
in  the  waters  of  the  Mississippi  river,  within  said  county,  the  same 
being  then  and  there  the  property  of  one  Richard  Roe,  of  the  value 
oi  Jive  dollars  each,  that  is  to  say,  of  the  aggregate  value  oi  Jifty 
dollars ;  and  the  said  yohn  Doe,  not  being  the  surveyor-general 
of  this  state,  or  his  deputy,  at  the  time  and  place  aforesaid,  with  a 
certain  branding  iron,  which  he  then  and  there  in  his  two  hands 
held,  did  stamp  into  and  place  upon  said  logs,  and  each  and  every 
of  them,  a  certain  mark  other  than  the  original  mark,  that  is  to  say, 
the  letters  "  y.  Z>.,"  the  same  being  the  initial  letters  of  the  name 
of  the  said  yohn  Doe,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Minnesota. 2 

3.  In  Nevada. 

Form  No.  1 1 2  9 . 
State  of  Nevada,     ) 
County  of  Washoe.  \ 
State  of  Nevada,  plaintiff,  ) 
against  > 

yohn  Doe,  defendant.       ) 

The  defendant,  yohn  Doe,  above  named,  is  accused  by  the  grand 
jury  of  the  county  of  Washoe  of  a  misdemeanor,  committed  as 
follows:  The  said  yohn  Doe,  on  the  twelfth  day  of  February,  A.D. 
i896,  or  thereabout,  in  the  county  of  Washoe,  without  authority  of 
law,  and  without  the  consent  of  the  owner  thereof,  did  cut  out,  alter, 

1.  Penal  Code  of  Cal.,  ^  356;  see  fare  2  Sand.  &  B.  Anno.  Stat,  of  Wis., 
also  Penal  Code  of  Mont.,  §  647.  p.  2251,  §  4452. 

2.  Stat,  of  Minn.  (1894),  ^  2419;  '"'"'»- 
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and  destroy  the  private  marks  of  the  owner  on  jive  log's,  each  of  the 
value  oi  jive  dollars,  that  is  to  say,  of  the  aggregate  value  of  ttventy- 
jive  dollars,  the  same  being  the  personal  property  of  one  Richard 
Roe,  of  the  county  and  state  aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Nevada. i 

4.  In  New  York. 

Form  No.  1 130. 

Supreme  Court.  ) 

County  of  Rensselaer.  ) 
The  people  of  the  state  of  New  York   ) 
against  > 

yohn  Doe.  \ 

The  grand  jury  of  the  county  of  Rensselaer  by  this  indictment 
accuse  yohn  Doe  of  the  crime  of  cutting  out,  altering,  and  defacing 
marks  on  logs,  and  of  putting  false  marks  thereon,  committed  as 
follows:  The  said  yohn  Doe,  on  the  jirst  day  of  Alay,  i896,  at  the 
city  of  Troy,  in  this  county,  with  an  axe,  which  he  in  his  two  hands 
then  and  there  held,  did  unlawfully  cut  out,  alter,  and  deface  the 
marks  made  upon  one  oak  log  then  lying  and  floating  in  the  waters 
of  the  Hudson  river  (or  lying  upon  land).,  within  said  county,  of  the 
value  of  ten  dollars,  the  same  being  the  personal  property  of  one 
Richard  Roe,  of  the  county  and  state  aforesaid ;  and  the  said  yohn 
Doe,  on  the  day  and  year  aforesaid,  with  a  certain  branding  iron, 
which  he  then  and  there  in  his  two  hands  held,  did  unlawfully  put 
upon  said  log,  then  and  there  floating  in  the  waters  of  the  Hudson 
river  (or  lying  upon  land)  as  aforesaid,  a  certain  false  mark,  to  wit, 
'■'■y.  Z>.,"  the  same  being  the  mark  of  the  said  yohn  Doe  and  not 
the  mark  of  the  said  Richard  Roe,  the  true  owner  of  said  log.^ 

Benjamin  F.  Butler, 
District  Attorney  of  the  County  of  Rensselaer. 

1.  See  Gen.  Stat,  of  Nev.,  §  1068.  2.  See  Cook's  Penal  Code  of  N.  Y., 

§373- 
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ALTERNATIVE  MANDAMUS. 

For  the  Form  of  a  Writ  of  Alternative  Mandamus,  see  the  title  MANDAMUS. 


ALTERNATIVE   PLEADINGS. 

See  the  title  DEFINITE  NESS  AND  CERTAINTY  IN  PLEADING. 


AMBIGUITY   IN   PLEADINGS. 

See  the  title  DEFINITENESS  AND  CERTAINTY  IN  PLEADING, 


AMENDMENTS.^ 
I.  NOTICE  OF  Application,  715. 

1.  Notice  of  Motion  to  Amend  Complaint,  715. 

a.  In  General,  715. 

b.  By  Correcting  Fictitious  Name,  717. 

c.  By  Adding  Defendant,  717. 

d.  By  Striking  Out  and  Making  New  Parties,  718. 

(i)   Generally,  718. 

(2)  Notice  of  Alternative  Motion  for  Leave  to  Amend  in 
Case  of  Refusal  of  Leave  to  Serve  Supplemental  Com- 
plaint, 718. 
58.  Notice  of  Motion  to  Amend  Answer  or  Reply,  719. 

3.  Summons  at  Common  Law  {after  the  Hilary  Rules)  by  Defend- 

ant for  Order  to  Amend  a  Misnomer  in  Declaration,  719. 

4.  Notice  of  Application  to  Amend  Bill  in  Equity,  719. 

5.  Notice  of  Motion  for  Leave  to  Serve  Proposed  Amended  Plead- 

ing, 721. 

1.  Definition. — An  amendment  is  the  final  judgment,  the  forms  are*  so  nu- 

correction  of  an  error  committed   in  merous,  that  it  would  be  inexpedient 

any  process,  pleading,  or  proceeding  to  give  a  set  of  forms  for  every  possi- 

at  law  or  in  equity,     i  Encyc.  of  Pl.  ble  amendment  which  might  be  made. 

AND  Pr.  462.  Forms  will  be  given  for  such  amend- 

Scope   of  TMs  Article. — As    amend-  ments  as  are  most  frequently  made ;  us- 

ments  can  be  made  at  any  stage  of  a  ing  these aspatterns,anyform  notfound 

proceeding   from  the  beginning  until  in  this  title  may  be  readily  framed. 
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6.  Notice  of  Proposed  Amendments  to  Bill  of  Exceptions,  721. 

a.  The  Notice,  721. 

b.  Copy  of  Amendments  Served,  "jix. 

t.  Notice  of  Proposed  Amendments  to  the  Case,  'jT.i. 

a.  The  Notice,  722. 

b.  Copy  of  Amendments  Served,  722. 

8.  Notice  of  Proposed  Amendments  to  Demurrer  to  Evidence,  722. 

a.  The  Notice,  722. 

b.  Copy  of  Amendments  Served,  722. 

9.  Notice  of  Proposed  Atnendments  to  Proposed  Issues,  723. 

a.  The  Notice,  J22,. 

b.  Copy  of  Amendments  Served,  723. 

10.  Notice  of  Proposed  Amendments  to  Special  Case,  723. 

a.  The  Notice,  y 22). 

b.  Copy  of  Amendments  Served,  723. 

11.  Notice  of  pyoposed  Amendments  to  special  Verdict,  723. 

a.  The  Notice,  723. 

b.  Copy  of  Amendments  Served,  724. 

12.  Notice  to  Amend  Judgment,  724. 

11.  APPLICATION,  725. 

1.   To  Amend  Complaint,  725. 
a.   To  Amend  Declaration,  726. 

3.  To  Amend  Libel  in  Admiralty ,  'J2(i. 

4.  To  Amend  Bill  in  Equity,  727. 

a.  Generally,  727. 

b.  By  Adding  a  Defendant,  729. 

c.  After  Answer,  Requiring  Further  Answer,  730. 

d.  After  Answer,  but  Not  Requiring  Further  Answer,  731. 

e.  After  Replication,  731. 
6.   To  Amend  Answer,  732, 

6.  To  Amend  Reply,  "jyi. 

7.  To  Amend  Judgment,  733. 
«,   To  Amend  Decree,  736. 

9.    To  Amend   Writs,  736. 

a.  Summons,  736. 

b.  Attachment,  "jyj. 

c.  Execution,  738. 

d.  Writ  of  Error,  738. 

10.  To  Amend  Record,  739. 

11.  To  Amend  Bill  of  Exceptions,  7^  i . 
18.   To  Amend  Assignment  of  Errors,  742. 

13.  To  Amend  Affidavit,  742. 

14.  For  Leave  to  File  an  Amended  Pleading,  743. 

16.  For  Mandamus  to  Compel  County  Clerk  to  Execute  an  Amended 
Tax  Deed,  743. 

III.  AFFIDAVIT  TO  ACCOMPANY  APPLICATION  OR  NOTICE  OF  APPLI- 
CATION, 744. 
1.   To  Amend  Complaint,  744. 

a.  By  Correcting  Fictitious  Name,  744. 

b.  By  Striking  Out  and  Substituting  Parties  after  New  Trial 

Ordered,  and  Filing  Supplementary  Complaint,  Etc.,  745. 
».   To  Amend  Declaration,  745. 

8.  To  Amend  Bill  in  Equity,  747. 

a.  Before  Replication  Filed,  747. 
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b.  After  Replication  Filed  or  after  Expiration  of  Four  Weeks 
from  the  Time  when  Answer  is  Deemed  Sufficient,  747. 
4.   To  Amend  Plea,  748. 
6.   To  Amend  Reply,  748. 

6.  To  Amend  Bill  of  Particulars,  748. 

7.  To  Amend  Summons,  749. 

IV.  Granting  appucation,  749. 

1.   Order  Granting  Leave  to  Amend,  749. 
"^  a.    Complaint,  749. 

(i)  Generally,  749. 

(2)  Within  a  Certain  Time,  751. 

(3)  Upon  Paynunt  of  Costs,  T^x. 

(4)  With  Leave  to  I)efendant  to  Answer  or  Demur,  751. 

(5)  Within  a  Certain  Time  upon  Payment  of  Costs,  752. 

(6)  Upon   Payment  of  Costs,  with  Leave  to  Defendant  to 

Answer  or  Demur,  j^2. 

(7)  Within  a  Certain  Time,  with  Leave  to   Defendant  to 

Answer  or  Demur,  752. 

(8)  Within  a  Certain  Time  upon  Payment,  of  Costs,  with 

Leave  to  Defendant  to  Answer  or  Demur,  752. 

(9)  Correcting  Fictitious  Name,  752. 

(10)  Striking  Out  or  Making  New  Parties,  753. 

(11)  After  Trial  to  Conform  to  the  Proofs,  754. 

(12)  After  Demurrer  Sustained,  755. 

(13)  Upon  Demurrer  Confessed,  755. 

(14)  On  Terms  and  Postponement,  755. 

b.  Order  Granting  Lea7>e  to  Sen>e  Amended  Complaint,  756. 

c.  Order  Granting  Leave  to  Amend  Declaration,  756. 

(i)  At  Common  Law  {after  Hilary  Rules),  756. 

(a)  Rule  to  Amend  in  Queen  s  Bench  or  Exchequer 

of  Pleas,  756. 
(p)  Rule  to  Atnend  after  Argument  in  Common  Pleas, 

7S7- 
{c)   Order  for  Amendment  to  be  Indorsed  on  Postea, 
in  Pursuance  of  9  George  IV. ,  c.  1^  ;  or,  ^ 
and  4.  William  IV.,  c.  42,  §  23,  757. 
(2)  In  Common-law  States,  jt,j. 

{a)  Remanding  Cause  to  Rules,  757. 
{b)  After  Demurrer  Sustained,  758. 
{c)  By  Changing  the  Parties,  758. 

d.  Order  Granting  Leave  to  Amend  Bill  in  Equity,  759. 

(i)  In  General,  759. 

(2)  Before  Appearance,  762. 

(3)  After  Appearance,  before  Answer,  762. 

(4)  After  Demurrer,  763. 

(5)  After  Plea,  763. 

(6)  After  Answer,  764. 

(7)  After  Replication,  764. 

(8)  On  Submission  to  Exceptions  or  Report,  765. 

(9)  Making  New  Parties,  765. 
(10)   To  Conform  to  Proofs,  766. 

e.  Order  Granting  Leave  to  Amend  Answer,  767. 
f    Order  Granting  Leave  to  Amend  Plea,  768. 

g.    Order  Granting  Leave  to  Amend  Replication,  768. 
h.    Order  Granting  Leave  to  Amend  Writs,  768. 
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(i)  In  General,  768. 

(2)  Summons,  769. 

(3)  Attachment  Writ,  771. 

(4)  Execution,  771. 

(5)  Certiorari,  TJT.. 

i.    Order  Granting  Leave  to  Amend  Appeal  Papers,  772. 
(i)    Clerk' s  Certificate  to    Transcript,  772. 

(2)  Order  Granting  Application  for  Writ  of  Certiorari  to 

Amend  Case  on  Appeal,  773. 

(3)  Order  Amending  Bill  of  Exceptions,  774. 
j.   Order  Allowing  Amendment  of  fudgment,  77^. 
k.    Order  Allowing  Amendment  to  Decree,  777. 

/.    Order  Allowing  Amendment  to  Record,  777. 
m.  Precedents  of   Orders  for  the  Amendment  of  Miscellaneous 
Papers,  779. 
(i)   Certificate  of  Acknowledgment,  77<). 

(2)  Composition  Proceedings,  780. 

(3)  Recognizance,  780. 

(4)  Sheriff's  Certificate  of  Sale,  780. 

(5)  Indictment  or  Information,  781. 

a.  Petition  to  Rescind  Order  Allowing  Amendment,  781. 

V.  AMENDMENTS  BY  CONSENT,  782. 

1.  Complaint,   782. 

2.  Declaration,  782. 

3.  Account,  784. 

4.  Answer  in  Equity,  784. 

VI.  NOTICE  OF  AMENDED  PLEADING,  784. 
VII.  ILLUSTRATIONS  OF  AMENDED  PLEADINGS  AND  PAPERS,  785. 
1.   Complaint,  785. 
a.  Bill  in  Equity,  786. 

3.  Answer  or  Plea,  7S7. 

a.  At  Law,  7Z7. 

b.  In  Equity,  788. 

4.  Reply,   789. 

5.  Affidavit  of  Claim  against  Estate,  790. 

CROSS-REFERENCES.  1 

For  other  Forms  relating  to  the  Amendments  of  Pleadings,  fudgments.  Mo- 
tions, Records,  Verdicts,  etc. ,  see  these  particular  titles,  and  also  the 
GENERAL  ANAL  YTICAL  INDEX  to  this  work. 

I.  NOTICE  OF  APPLICATI0N.3 

1.  Notice  of  Motion  to  Amend  Complaint, 
a.  In  General. 

1.  For     the     practice    relating     to        2.  A  notice  of  a  motion  to  amend  is 

amendments  generally,   see  i  Encyc.  usually  required  under  the  statutory 

OF  Pl.  and  Pr.  462-701.  provisions   relating   to  notice  of  mo- 

At  what  stage  pleadings  or  proceed-  tions  generally,  i  Encyc.  of  Pl.  and 

ings  at  law  may  be  amended,  see  i  Pr.  639.  Pursuant  to  this  notice,  on  the 

Encyc.  of  Pl.  and  Pr.  590-620.  day  and  at  the  place  mentioned  there- 
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1132. 


Form  No.  x  1 3 1 . 

yohn  Doe,   plaintiflF, 

against 

Richard  Roc,  defendant. 

Please  take  notice  that  on  the  affidavit   herewith  served, ^  and  on 
all  the  papers  on  file  in  this  action,  the  undersigned  will  move  the 

court  at  the 2  Term  3  thereof,  to  be  held  at ,*  on  the 

Jirsi.  day  of  September,  i896,  at  ten  o'clock  in  the  forenoon,  or  as 
soon  thereafter  as  counsel  can  be  heard,  f  for  leave  to  amend  his 
complaint  herein  by  the  insertion  of  the  following  word  {or  words) 
(or  clause)  (or  clauses)  to  wit  {here  set  out  in  ivords  and  figures 
the  proposed  amendment  or  amendments,  designating-  particularly 
the  place  or  places  in  the  complaint  where  the  insertions  or  changes 
are  to  be  made),^  and  for  such  other  and  further  relief  as  may  be 
just.*  Oliver  Elsivorth,  Attorney  for  the  Plaintiff, 

August  10,  iS96.  52   William  Street,  New  Tork, 

To  yeremiah  Mason,  Attorney  for  the  Defendant, 
612  Nassau  Street,  New  York. 


OR 

Form  No. 


1 133. 


(  Title  of  cause  as  in  Form  No.  1131. ) 

Take  notice  that  upon  an  affidavit  of  the  proposed  amended  com- 


in,  the  court,  either  upon  an  oral  mo- 
tion or  upon  a  motion  or  petition  in 
writing  filed,  makes  an  order  granting 
or  refusing  leave  to  amend.  For  an 
application  to  amend  complaint,  see 
infra,  II.  i.  For  an  affidavit  to  amend 
complaint,  see  infra,  III.  i.  For  an 
order  granting  leave  to  amend  com- 
plaint, see  infra,  IV.  i.  a.  For  amend- 
ment of  complaint  by  consent,  see 
infra,  V.  i.  For  illustrations  of 
amended  complaint,  see  infra,  VII.  i. 

1.  The  moving  party  should  show 
by  affidavit  an  excuse  for  the  defect 
which  he  seeks  to  be  permitted  to 
remedy  by  amendment,  Harrington  v. 
Slade,  22  Barb.  (N.  Y.)  161 ;  and  if 
the  amendment  will  raise  a  new  issue 
the  plaintiff  must  show  that  he  was 
not  aware  of  the  facts  at  the  time  of 
the  pleadings,  and  excuse  his  laches 
and  his  application,  Cocks  7'.  Rad- 
ford, 13  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
207.  For  the  form  of  the  affidavit  see 
infra,  this  title.  III. 

2.  This  blank  should  be  filled  out 
according  to  the  practice  of  the  par- 
ticular jurisdiction,  as  for  instance,  in 
New  York,  by  the  insertion  of  the 
word  "  Special ;"  in  Minnesota,  by  the 
insertion  of  the  word  "  General,"  etc. 

3.  In  California,  where  the  court  has 
no  terms,  but  is  supposed  to  be  sitting 


continuously,    instead    of    the   words 

"  at  the Term,"  insert  a  clause 

to  this   effect,  "  on   the day   of 

-,  189-,"  filling  out  the  blanks  to 


fit  the  proper  date. 

4.  This  blank  is  to  be  filled  out  ac- 
cording to  the  practice  of  the  particu- 
lar jurisdiction  :  thus,  in  New  York, 
by  such  words  as  "  the  City  Hall  in 
the  city  of  Albany  ;"jn  Minnesota,  by 
such  words  as  "  the  Courthouse  in  the 
city  of  St.  Paul ;"  and  in  California,  by 
such  words  as  "at  the  court  room 
thereof,  at  San  Rafael,  in  the  county 
of  Marin,"  etc. 

6.  It  is  not  always  necessary  to  sub- 
mit the  proposed  amendment.  In  a 
proper  case  the  court  may  authorize 
the  party  to  amend  as  he  shall  be  ad- 
vised. Renwick  v.  Wilson,  6  Johns. 
Ch.  (N.  Y.)  81.  But  if  the  complaint 
is  verified,  and  particularly  if  a  pro- 
visional remedy  has  been  granted  on 
the  strength  of  it,  the  proposed 
amendment  or  amendments,  or  the 
amended  pleading  itself,  should  be  sub- 
mitted duly  verified.  And  the  better 
practice  requires  that  where  it  is 
sought  to  make  any  substantial  amend- 
ment to  the  complaint  a  copy  of  the 
proposed  amendment  should  be  served 
with  the  motion  papers,  i  Encyc.  ov 
Pl.  and  Pr.  639. 
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plaint,   copies  of   which  you  are  herewith  served,  and  upon   the 

pleadings  served  in  this  action,  a  motion  will  be  made  at  the ^ 

Term  2  of  this  court,  to  be  held  at 3  in  the  city  of ,  on 

the  second  Tuesday  in  September,  i896,  instant,  at  the  opening  of 
the  court  for  leave  to  serve  an  amended  complaint  in  this  action,  or 
for  such  other  and  further  order  as  the  court  may  grant.  {Date, 
signature,  and  address  as  in  Form  No.  IISI.) 

OR 

Form  No.  1 133. 
John  Doe,  plaintiff,       ) 
against  > 

Richard  Roe,  defendant.  ) 
To  yeremiah  Mason,  attorney  for  the  defendant, 

611  Clay  Street,  San  Francisco,  California. 
Sir :  Please  take  notice  {continuing  as  in  Form  No.  1131  down 
to  *).  Oliver  Els-worth,  Attorney  for  Plaintiff, 

512  Montgomery  Street,  San  Francisco,   California. 
September  5,  iS96. 

b.  By  Correcting  Fictitious  Name.* 
Form  No.  1 134. 

(  Title  of  cause  as  in  Form  No.  1131.) 

(  Commencing  as  in  Form  No.  1131 ,  and  continuing  do^n  to\)  that 
the  plaintiff  have  leave  to  substitute  the  name  of  Robert  Roe  as  the  real 
name  of  the  defendant  in  this  action,  wherever  the  name  Richard 
Roe  occurs  in  the  papers  filed  in  this  action  ;*  or  for  such  other  relief 
as  may  be  just.    {Date,  signature,  and  address  as  in  Form  No.  1131.) 

OR 

Form  No.  1 135. 

{Commencing  as  in  Form  No.  113  J^,  and  continuing  down  to  *) 
and  that  the  proceedings  already  taken  be  deemed  amended  by  the 
insertion  of  the  name  Robert  Roe  in  place  of  the  fictitious  name 
Richard  Roe,  and  that  all  subsequent  proceedings  be  taken  under 
said  name;  and  for  such  other  {continuing  and  concluding  as  in 
Form  No.  1131). 

e.  By  Adding  Defendant. 

Form  No.  1 136. 

(  Title  of  cause  as  in  Form  No.  1181.) 

(  Commencing  as  in  Form  No.  1131,  and  continuing  down  to  \) 
that  the  plaintiff  may  have  leave  to  amend  his  summons  ^  and  com- 

1.  See  supra,  note  2,  p.  716.  6.  A  complaint  cannot  regularly  be 

2.  See  supra,  note  3,  p.  716.  amended  as  to  parties,  without  a  cor- 

3.  See  supra,  note  3,  p.  716.  responding  amendment   of   the   sum- 

4.  The  insertion  by  amendment  of  mons.  Follower  v.  Laughlin,  12  Abb. 
the  true  name  of  a  defendant  sued  Pr.  (N.  Y.  Supreme  Ct.)  105;  Walk- 
by  a  fictitious  name  does  not  change  enshaw  v.  Perzel,  32  How.  Pr.  (N.  Y. 
the  cause  of  action,  and  should  be  Super.  Ct.)  310,  7  Robt.  (N.  Y.) 
allowed.  Farris  v.  Merritt,  63  Cal.  606;  Russell  v.  Spear,  5  How  Pr. 
ii8.  (N.  Y.  Supreme  Ct.)  142. 
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plaint  in  this  action  by  adding  Samuel  Short  as  a  defendant  therein, 
^th  apt  words  to  charge  him ;  and  for  such  other  relief  as  may  be 
just.     \Date,  signature,  and  address  as  in  Form  No.  IISI. ) 

(L  By  StriMng  Out  and  Making  New  Parties.! 

(1)  Generally. 

Form  No.  1 137. 

fohn  Doe.  John  Smith,  and   William  Jones,  plaintiffs, 
against 
Richard  Roe  and  Samuel  Short,  defendants. 
{^Commencing  as  in  Form  No.  1131.  and  continuing  down  to  f) 
that  the  plaintiffs  may  be  at  liberty  to  amend  their  complaint  by 
striking  out  John  Smith  and   William  Jones  from  being  plaintiffs, 
and  making  them  defendants,  without  costs  as  to  the  other  defend- 
ants; and  for  such  other  relief  as  may  be  just.     {Date.,  signature, 
and  address  as  in  Form  No.  1131.) 

(2)  Notice  of  Alternative  Motion  for  Leave  to  Amend  in 
Case  of  Refusal  of  Leave  to  Serve  Supplkmkntai- 
Complaint.* 

Form  No.  1 138. 

John  Doe.  John  Smith.  William  Jones. 
and   William  Robertson,  plaintiffs, 
against 
Richard  Roe.  Samuel  Short.  Aaron  Alex- 
ander, and  Thomas  Wliite.  defendants. 
Please  take  notice  that  on  the  affida\'it  and  proposed  amended  and 
supplemental  complaint  herewith  served, ^  and  on  all  the  papers  on 

file  in  this  action,  the  undersigned  will  move  the  court  at  the * 

Term  ^  thereof,  to  be  held  at *.  on  \he.jirst  day  of  September, 

189^,  at  ten  o'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  that  the  plaintiff  may  be  at  liberty  to  strike  out  of  the 
title  of  this  cause  the  names  of  William  Jones  and  William  Robert- 
son as  plaintiffs  therein,  and  also  to  strike  out  of  said  title  the  names 
of  Aaron  Alexander  and  Thomas  White  as  defendants,  and  to  con- 
tinue the  action  in  the  name  of  John  Doe  and  John  Smith  as  plain- 
tiffs, and  to  allow"  the  plaintiffs  to  serve  the  proposed  amended  and 
supplemental  complaint,  of  which  a  copy  is  hereto  annexed ;  or  if 
such  request  shall  not  be  granted,  then  the  undersigned  wiU  move 

1.  For  the  practice  relating  to  and  adding  new  parties  defendant,  as 
amendments  of  pleading  at  law  with  well  as  striking  out  certain  para- 
respect  to  jjarties  generally,  see  i  graphs  and  inserting  new  allegations 
ExcYc.  OF  Pl.  and  Pr-  535—545-  instead,    was    used    in     the    case    of 

2.  A  notice  of  a  motion  to  strike  out  Getty  z:  Spaulding,  i  Hun  (N.  Y.) 
and  insert  parties,  asking  for  leave  to  115. 

serve  a  supplemental  complaint,  and  S.  See  sifra,  note  J,  p.  716. 

containing  an  alternative  request  for  4.  See  smpra,  note  2,  p.  716. 

leave  to  amend  by  striking  out  certain  6.  See  smfra,  note  3,  p.  716. 

parties  plaintiff  and  parties  defendant  %.  See  smfrm,  note  4,  p.  716. 
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the  court  at  the  place  and  time  aforesaid  that  the  plaintiffs  be  at 
liberty  to  amend  the  complaint  by  striking  out  {^continuing and  con.' 
eluding  as  in  Form  No.  1137).  {Date,  signature,  and  address  as 
in  Form  No.  1131.) 

2.  Notice  of  Motion  to  Amend  Answer  or  Reply.i 

This  notice  may  be  readily  framed  by  following  as  patterns  the 
preceding  forms  Nos.  1131  to  1138,  substituting  therein  the  words 
*'  answer,"  "  reply,"  etc.,  where  the  word  "  complaint  "  occurs,  and 
making  such  other  slight  changes  as  are  necessary. 

3.  Summons  at  Common  Law  (after  the  Hilary  Rules)  by 
Defendant  for  Order  to  Amend  a  Misnomer  in  Declaration.^ 

Form  No.  1 139. 
(Archb.  Chit.  Forms  617.) 

yohn  Doe  )  Let  the  plaintiff's  attorney  or  agent  attend  me  at 
against  >      my  chamber  in  Rolls  Garden  to-morrow,  or  on 

Richard  Roe.  )  Monday  next,  at  ten  o'clock  in  the  forenoon  (or 
three  0^ clock  in  the  afternoon) ,  to  show  cause  why  the  declaration 
in  this  cause  should  not  be  amended  at  the  plaintiff's  cost  by  insert- 
ing therein  defendant's  right  name  Robert  Roe.,  instead  of  the 
wrong  name  Richard  Roe.  {Name  of  Judge  or  baron.) 

Dated  the  frst  day  of  September,  i847. 

4.  Notice  of  Application  to  Amend  Bill  in  Equity.^ 

Form  No.  1 140. 
The  state  of  Alabama,  \ 
fefferson  county.  \ 

yohn  Doe,  complainant,  )  In  Chancery.     At    Birmingham,   Ala., 
against  >      16th  District  Northwestern  Chancery 

Richard  Roe,  deicndmnt.)  Division.  September  Term,  i896. 
To  Richard  Roe,  the  defendant  herein,  or  his  solicitors  of  record, 
Messrs.  Mason  and  Mastick. 
Take  notice,  that  at  ten  o'clock  A.  M.  on  Monday,  the  eighth  day 
of  September ,  i896,  an  application  to  amend  the  bill  of  complaint 
in  this  cause  will  be  heard  before  the  register,  at  his  office  in 
Birmingham.  The  proposed  amendment  is  as  follows,  to  wit  {here 
set  out  specif  cally  in  -words  and  figures  the  proposed  amendment). 
Witness  my  hand,  this  tenth  day  of  August,  i896. 

Robert  Rex,  Register. 

1.  For  application  to  amend  answer,  amend  misnomer  in  declaration,  see 
see    infra,  II.   5.     For  order  granting     infra,  III.  2. 

leave  to  amend  answer,  see  infra,  IV.  3.  For    application    to    amend    bill 

I.  e.    For  illustration  of  amended  an-  in  equity,  see  infra,  II.  4.     For  affi- 

swer,  see  infra,  VII.  3.  davit    to   amend    bill    in   equity,    see 

2.  For  affidavit  to  accompany  sum-  infra,!!!.  ^.  For  order  granting  leave 
mons  at  common  law  (after  the  Hilary  to  amend  bill  in  equity,  see  infra. 
Rules)     by    defendant    for    order   to  IV.  i,  d. 

719  Volume  I. 


1141.  AMENDMENTS.  \  \  4,2. 

Form  No.  1 1 4 1 . 

(  Title  of  cause  and  court  as  in  Form  No.  II4O.) 
To  Richard  Roe,    the  defendant  in  the  above   entitled  cause,    or 
yeremiah  Mason,  Esq.,  his  solicitor  of  record. 
You  are  hereby  notified  that  the  complainant  in  the  above  stated 
cause  will  apply  to  the  undersigned  register  at  his  office  in  Birm- 
ingham, Jefferson  county,  Alabama,  on  the  eighth  day  of  Septem- 
der,  i896,  for  leave  to  amend  his  bill  of  complaint  therein,  a  copy 
of  which  said  proposed    amendment  accompanies    this  notice  ;l  at 
which   time  and  place  you  will  attend  and  contest  if  you  choose  so 
to  do. 
Witness,  Robert  Rex,  Register  of  said  Chancery  Court,  at  office  in 

Birmingham,  this day  of  August,  i896. 

Robert  Rex,  Register. 
Issued  this day  of  August,  i896. 

Form  No.  1 1 4  2 . 

(3  Hoff.  Ch.   Pr.  lxxxvi.)2 

Draft  Amendments. 

In  Chancery,    before  the    Chancellor   (or    Vice-  Chancellor,   First 
Circuit. ) 

yoh7i  Doe      )  3    At  a  court   of  chancery,   held  for  the  state   of 
against         >  New  7'ork,  at  the  city  of  Nevj  Tork  (or  village 

Richard   Roe.)  oj" Poughkeepsie),ont\\ejirst dQ.yoi February, 

in  the  year  one  thousand  eight  hundred  and  thirty-one. 
Present :  Reuben  H.    Walworth,  Chancellor. 

W.  T.  J/'  Coun,  Vice-Chancellor,  First  Circuit.* 

Proposed  Amendments  to  Bill. 

ist.  At  page  9  and  line  7,  after  the  word  "individually"  add 
*'  and  as  far  as  regarded  his  own  acts  as  one  of  said  guardians." 

2d.  At  page  10,  line  IS,  after  the  word  "  them  "  add  "  and  both 
your  orator  and  oratrix,"  etc.  [stating  specijically  the  various  pro- 
posed amendments^ . 

5th.   And   such   interrogatories  as    shall   be   appurtenant    to  the 

matter  of  such  amendments.  Robinson,  Sol. 

Richard  Harison,  Counsel." 

1.  When  this  form  of  notice  is  used  a  4.  Or,  instead  of  the  vice-chancellor 
copy  of  the  proposed  amendment  must  of  the  first  circuit,  give  the  name 
accompany  the  notice ;  this,  however,  of  the  vice-chancellor  of  the  circuit 
is  not  necessary  when  the  proposed  where  the  order  is  sought  to  be  en- 
amendments  are  set  out  in  the  body  of  tered. 

the  notice  as  in  Form  No.  \\\o,sufra.  6.  The  above  was  the  form  of  cer- 

2.  Chancery  courts  have  been  abol-  tain  proposed  amendments  in  the  case 
shed  in  New  York,  and  these  forms  are  of  Kirby  v.  Taylor,  6  Johns.  Ch.  (N. 
preserved  merely  as  precedents  in  Y.)  242,  drawn  up  by  and  in  the  hand- 
chancery  jurisdictions.  writing    of  Mr.   Harison.     The   form 

3.  If  before  suit,  the  title  should  be  thus:     is  sufficient  as  a  pattern  in  other  cases. 
In  the  matter  of  the  peti-  )  The  name  of   the  counsel   should   be 


tion  of  yohn  Doe.  \  re-signed  to  the  bill  that  is  amended,  or 
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5.  Notice  of  Motion  for  Leave  to  Serve  Proposed  Amended 

Pleading.i 

Form  No.  1 143. 

(  Title  of  cause  as  in  Form  No.  1131.) 

Sir:  Please  take  notice  that  upon  an  affidavit 2  and  proposed 
amended  answer  [or  other  pleading)  copies  of  which  are  herewith 
served, 3  and  upon  the  pleadings  served  in  this  action,  the  under- 
signed will  move  the  court,  at *  Term, 5  to  be  held  at * 

in   the  city  of  ,  on  the  first  day  of  September  next,  at   ten 

o'clock  in  the.  forenoon.,  for  leave  to  serve  such  amended  answer  {or 
other  pleading)  in  this  action,  or  for  such  further  and  other  orders 
as  may  be  just.    {Date.,  signature.,  and  address  as  in  Form  No.  1131. ) 

6.  Notice  of  Proposed  Amendments  to  Bill  of  Exceptions. 

a.  The  Notice. 
Form  No.  1 144. 

(  Title  of  cause  as  in  Form  No.  1131.) 

Please  take  notice  that  the  above  and  foregoing  (or  the  within) 
(or  the  accompanying)  paper  herewith  served  upon  you  contains 
and  is  a  copy  of  the  amendment  (or  amendments)  proposed  by  the 
plaintiflF  (or  defendant)*  to  the  bill  of  exceptions  proposed  by  the 
defendant  {or  plaintiff )  in  this  action.  {Signature,  date,  and  ad- 
dress as  in  Form  No.  1131.) 

b.  Copy  of  Amendments  Served. 

Form  No.  1 145. 

(  Title  of  cause  as  in  Form  No.  1131. ) 
Amendments  to  bill  of  exceptions  : 

Amendment  i.  On  page  9,  line  15,  strike  out  the  words  "  on  the  " 
and  insert  the  words  '■'■prior  to.'''' 

it  may  be  signed  to  the  draft  of  the  has  been  stricken  out  as  frivolous,  seeks 

amendments,   and   then   need    not   be  leave  to  put  in  anew  one,  he  should  pre- 

signed   anew   for   engrossment.     The  pare  it,  and  offer  it  to  the  plaintiff's  at- 

solicitor  should  be  careful  to  preserve  torneys;  and  if  they  decline  to  receive 

the   draft   so   signed,  as   an   amended  it,  he  must  then  make  his  motion  at  a 

bill   will   be   stricken   from    the    files  special  term  for  leave  to  amend,  or  for 

when  new  amendments  have  not  been  leave  to  answer ;  and  he  should  embody 

sanctioned   by  counsel,     i    Hoff.  Ch.  in  his  moving  papers  the  proposed  an- 

Pr.  305.  swer.    Marquisee  x'.  Brigham,  12  How. 

1.  For  the  application  for  leave  to  Pr.  (N.  Y.  Supreme  Ct.)  399. 

file  amended  pleading,  see /■»/'rfl',  II.  14.  But    leave    granted    to    put    in   an 

2.  See  supra,  note  i,  p.  716.  amended  pleading  does  not  necessarily 

3.  On  moving  for  leave  to  answer  sanction  the  form  of  the  new  pleading, 
after  the  time  has  expired,  defendant  but  leaves  it  obnoxious  to  such  legal 
should  serve  with  the  motion  papers  a  objections  as  may  subsequently  be 
copy  of  his  proposed  answer,  sworn,  taken  against  it.  Ward  v.  Barber,  i 
Lynde  v.  Verity,  3  How.  Pr.  (N.  Y.  E.  D.  Smith  (N.  Y.)  423. 
Supreme  Ct.)  350;   i   Code  Rep.  (N.  4.  See  .v«/ra,  note  2,  p.  716. 

Y.)  97.  6.  See  supra,  note  3,  p.  716. 

Where  a  defendant,  whose  answer         6.  See  supra,  note  4,  p.  716, 
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Amendment  2.  On  page  i5,  line  5,  after  the  words  "a  cow'''' 
insert  the  words  "  two  sheep.'''' 

(And  so  on,  setting  out  in  words  and  figures  specifically  each 
amendment  proposed. ) 

yeremiah  Mason  (or  Oliver  Elsworth), 
Attorney  for  the  Defendant  (or  Plaintiff). 

♦        7.  Notice  of  Proposed  Amendments  to  the  Case. 

a.  The  Notice. 
Form  No.  1146. 

(  Title  of  cause  as  in  Form  No.  1131.) 

(  Commencing  as  in  Form  No.  1144-,  and  continuing  down  to  *) 
to  the  case  proposed  by  the  defendant  (or  plaintiff)  in  this  action. 
(Signature,  date,  and  address  as  in  Form  No.  1131.) 

b.  Copy  of  Amendments  Served. 

Form  No.  1 147. 

(  Title  of  cause  as  in  Form  No.  1131.) 

Amendments  to  the  case  : 

Amendment  i  (continuing  and  concluding  as  in  Form  No.  1145.) 

OR 

Form  No.  1 148. 

(  Title  and  cause  as  in  Forrn  No.  1131.) 

Please  take  notice  that  the  plaintiff  hereby  proposes  the  following 
amendments  to  the  proposed  case,  containing  the  exceptions  here- 
tofore served  by  the  defendant  herein,  to  wit : 

Amendment  i.  At  page  9,  line  12,  strike  out  the  words  "  on  the,'''' 
and  insert  instead  thereof  the  following  words  "  subsequent  to'''' 
(specifying  in  words  and  figures  the  whole  list  of  proposed  amend- 
ments).      (Signature  and  address  as  in  Form  No.  1131.) 

8.  Notice  of  Proposed  Amendments  to  Demurrer  to  Evidence. 

a.  The  Notice. 
Form  No.  ii49« 
(  Title  of  cause  as  in  Form  No.  1131.) 

(  Commencing  as  in  Form  No.  1144-,  and  continuing  down  to  *) 
to  the  demurrer  to  evidence  proposed  by  the  defendant  (or  plain- 
tiff) in  this  action.  (Signature,  date,  and  address  as  in  Form 
No.  1131.) 

b.  Copy  of  Amendments  Served. 
Form  No.  1 150. 

(  Title  of  cause  as  in  Form  No.  1131. ) 
Amendments  to  the  demurrer  to  evidence  : 

Amendment  i  (continuing  and  concluding  as  in  Form  No.  1145) . 
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9.  Notice  of  Proposed  Amendments  to  Proposed  Issues, 
a.  The  Notice,  i 
Form  No.  1 1 5  i . 

(  Title  of  cause  as  in  Form  No.  1131. ) 

[Commencing-  as  in  Form  No.  1144,  and  continuing  down  to  *) 
to  the  issues  proposed  by  the  defendant  (or  plaintiff)  for  trial  of 
this  cause,  by  a  jury.  [Signature,  date,  and  address  as  in  Form 
No.  1131.) 

b.  Copy  of  Amendments  Served. 

Form  No.  1 152. 

(  Title  of  cause  as  in  Form  No.  1131.) 

Amendments  proposed  by  the  defendant  (or  plaintiff)  to  the 
issues  of  fact  proposed  by  the  plaintiff  (or  defendant)  to  be  settled 
by  trial  by  jury  in  the  above  entitled  action : 

Amendment  i.  Strike  out  each  of  the  four  questions  numbered 
7,  8,  9,  and  10  as  proposed  by  plaintiff  (or  defendant) ,  and  in  their 

place  substitute  the  following  " "  [specifically  indicating  by 

-words  and  figures  each  of  the  amendments  proposed) .  [  Signature  of 
attorney  as  in  Form  No.  1145.) 

10.  Notice  of  Proposed  Amendments  to  Special  Case. 
a.  The  Notice. 
Form  No.  1 153. 

(  Title  of  cause  as  in  Form  No.  1131.) 

[  Commencing  as  in  Form  No.  1144-,  <^^d  continuing  down  to  *) 
to  the  special  case  proposed  by  the  defendant  (or  plaintiff)  in  this 
action.     [Signature,  date,  and  address  as  in  Form  No.  1131.) 

b.  Copy  of  Amendments  Served. 
Form  No.  1 1 5  4 . 

(  Title  of  cause  as  in  Form  No.  1131.) 

Amendments    to   special   case: 

Amendment  i  [continuing  and  concluding  as  in  Form  No.  1145), 

11.  Notice  of  Proposed  Amendments  to  Special  Verdict. 

a.  The  Notice. 

Form  No.  1 1 5  5 . 
(  Title  of  cause  as  in  Form  No.  1131.) 
[  Commencing  as  in  Form  No.  1144i  <^i^d  continuing  down  to  *)  to 

1.  Notice  of  Statement  of  Issues  and  ant,  copies  of  which  amendments  and 

Amendments.  issues  have  been  served  upon  you,  will 

( Title  of   cause  as    in    Form    No.  be  presented  to  the   Honorable   yohn 

1131.)  Marshall,  one  of  the  justices  of  this 

Sir:  Take  notice  that  the  issues  pro-  court,   for  settlement,   at  (see  supra, 

posed  by  the  plaintiff  in  this  action  to  note  2,  p.  716),  to  be  held  at  (see  supra, 

be  submitted  to  the  jury  for  trial,  pur-  note  4,  p.  716),  on  the  fifth  day  of  Sep- 

suant  to  the  order  of  this  court,  dated  tember,    i896,   at   ten    o'clock    in   the 

July    the  5th,   i896,  and  the  amend-  forenoon.     {iSignature,  date,  and  ad- 

ments  thereto  proposed  by  the  defend-  dress  as  in  Form  No.  1131.) 
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special  verdict  in  this  action.  {^Signature,  date,  and  address  as  in 
Form  No.  1131.) 

b.  Copy  of  Amendments  Served. 

Form  No.  1 1  56. 

(  Title  of  cause  as  in  Form  No.  1131.) 
Amendments  to  special  verdict: 
'-  Amendment  i  {continuing and  concluding  as  in  Form  No.  1145). 

12.  Notice  to  Amend  Judg-ment.i 

Form  No.  1 157. 

(  Title  of  cause  as  in  Form  No.  1131.) 

Please  take  notice  that  on  the  affidavit  herewith  served  the  under- 
signed will  move  the  court  at  the 2  term  3  thereof,  to  be  held 

at ,*  on  the  Jirst  day  of  September .,  i896,  at  ten  o'clock  in  the 

forenoon.,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
to  the  effect  that  the  judgment  entered  against  him  in  the  above 
entitled  cause  may  be  amended  in  the  following  manner  {here  set 
out  specifically  in  words  and  figures  each  proposed  amendment) ,  and 
for  such  other  and  further  relief  as  may  be  just.  {Signature.,  date., 
and  address  as  in  Form  No.  1131.) 

Form  No.  1 158. 
(Precedent  in  Calvert  v.  Peebles,  82  N.  Car.  335.) 

[  (  Title  of  cause. )  ]  ^ 
To  R.  B.  Peebles.,  Esq..,  attorney  for  N.  Peebles. 

Sir  :  You  are  hereby  notified  that  as  attorney  for  the  plaintiff, 
Samuel  Calvert.,  in  the  above  entitled  action,  we  shall  move  before 
His  Honor  A.  C.  Avery.,  judge  of  the  Superior  Court,  at  the  cham- 
bers in  Tarboro,  Edgecombe  county,  on  Tuesday,  the  22d  of  October, 
1879,  at  eight  o'clock  P.M.,  to  conform  the  judgment  heretofore 
rendered  at  Spring  Term,  i875,  of  Northampton  Superior  Court, 
to  the  judgment  and  opinion  of  the  Supreme  Court  in  this  case ;  to 
reform  and  amend  the  said  judgment  oi  Spring  Term,  \2)78,  in 
accordance  with  the  records  in  said  suit,  and  in  the  original  suit 
in  which  the  recovery  was  had  against  the  defendant  above  named, 
and  the  plaintiff  and  others,  as  sureties,  upon  which  judgment  in 
the  last  mentioned  suit  the  money  was  recovered  out  of  this  plaintiff 
as  surety,  which  he  has  in  the  present  action  recovered  against  the 
defendant,  the  guardian,  N.  Peebles,  so  as  to  enable  the  plaintiff  to 
enforce  said  judgment  of  Spring  Term,  iS78,  against  the  property 
of  the  defendant,  N.  Peebles,  so  far  as  the  said  records  and  plead- 
ings and  said  opinion  and  judgment  of  the  Supreme  Court  shall 
authorize ;    showing,  first,  that    plaintiff   is   entitled  to    the    same 

1.  For  order  allowing  amendment  of  4.  See  supra,  note  4,  p.  716. 
judgment,  see  infra,  IV.  i.  /.  B.  The  words  in  [  ]  are  not  found  in 

2.  See  supra,  note  2,  p.  716.  the  precedent. 

3.  See  supra,  note  3,  p.  716. 
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without  regard  to  the  homestead  of  defendant ;  and,  secondly,  this 
notice  is  in  renewal  of  a  motion  made  before  Judge  Avery  for  the 
same  purpose  at  Eall  Tevm^  iS79,  of  Northampton  Superior  Court, 
and  not  then  acted  on  by  the  court  by  reason  of  objections  then 
made  by  you  for  want  of  notice. 

[{Sig'nafure  of  plaintiff s'  attorneys  .^'\'^ 

Form  No.  1 159. 
(I  Rob.  F.  (Va.)333-) 
(  Title  of  cause  as  in  Form  No.  1131.) 
{Address  as  in  Fortn  No.  1133.) 

Sir  :  In  the  record  of  a  judgment  of  the  Circuit  Superior  Court  of 
Law  and  Chancery  for  the  county  of  Cumberland,  rendered  in  our 
favor  against  you,  there  being  a  mistake  of  a  sum  of  money,  and 
there  being,  among  the  records  of  the  proceedings  in  the  suit  in 
which  the  said  judgment  was  rendered,  a  bond  whereby  the  said 
judgment  may  be  safely  amended,  notice  is  hereby  given  to  you 
that  on  ihefrst  day  of  September  next  at  the  office  of  the  said  court, 
between  the  hours  of  ten  o'clock  A.Af.  and  three  o'clock  P.M.,  ap- 
plication will  be  made  to  the  judge  of  the  said  court  to  amend  the 
said  judgment  according  to  the  truth  and  justice  of  the  case. 
Given  under  our  hands,  this  fifteenth  day  of  August,  18 — . 

John  Doe. 
William  yones. 
II.  APPLICATI0N.2 

1.  To  Amend  Complaint.3 

Form  No.  n  60. 
•^  .       t  (  ^"  ^^^  Barton  Circuit  Court,  September 

Richard  Roe,  defendant.  )  ' 

Now  at  this  day  comes  the  plaintiff  in  the  above  entitled  ckuse, 
and  moves  the  court  for  leave  to  amend  his  petition  (or  complaint) 
heretofore  filed   in  this  action,  as  follows,  to  wit   [here  set  out  in 

1.  The  words  in  [  ]  are  not  found  in  complainant  in  a  trial  court  to  amend 
the  precedent.  his  complaint  by  the  substitution  of 

2.  In  some  jurisdictions  the  practice  the  true  name  of  the  plaintiff,  as  the 
is  to  serve  a  notice  of  a  motion  to  substitution  of  the  name  "  Greenfield  " 
amend,  no  formal  motion  being  re-  for  the  name  "Greenwood."  Green- 
quired  in  addition  to  this  notice,  the  field  v.  Wallace,  i  Utah  188.  For  no- 
notice  of  motion  taking  the  place  of  tice  of  application  to  amend  complaint, 
the  application  proper  (see  supra,  see  supra,  I.  i.  For  affidavit  to  amend 
Forms  Nos.  1131  to  1159,  subdivision  complaint,  &ee  infra.  III.  1.  For  order 
I.);  in  other  jurisdictions  the  practice  granting  leave  to  amend  complaint, 
is  both  to  serve  a  notice  of  a  motion  see  infra,  IV.  i.a.  For  amendment  of 
to  amend,  and  subsequently  to  file  a  complaint  by  consent,  see  infra,  V.  i. 
formal  motion  or  petition  in  addition  For  illustration  of  amended  complaint, 
thereto;  and  in  still  othef  jurisdictions  see  infra,  VII.  i. 

the  practice  is  to  file  a  formal  motion  4.  For  the  formal  parts  of  motions 

or  petition  to  amend,  no  notice  of  mo-  generally,  as  well  as  in  the  various  par- 

tion  being  required.  ticular  jurisdictions,  consult  the  title 

3.  The  court  has  power  to  permit  a  Motions. 
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words   and  figures  specifically  each  amendment  proposed,,  and  the 
method  and  manner  of  making  each  amendment .^"^ 

Oliver  Elsworth,,  Attorney  for  the  Plaintiff. 2 

2.  To  Amend  Declaration.^ 

Form  No.  1 1  6 1 . 

(Precedent  in  Clapp  v.  Beardsley,  i  Vt.  152.) 

5'M/rcwe  Court,  \  e^  r^^  q^~ 

J^^      J  T  1         ^        \  yanuary  Term,  iq27. 
(jrrand-Isle  county.    \  -^  -^ 

4 

And  now  the  plaintiff  moves  for  liberty  to  amend  his  said  decla- 
ration by  erasing  the  last  line  on  the  first  page,  and  the  first  and 
second  lines  on  the  second  page,  and  substituting  therefor  the  follow- 
ing :  "Being  a  part  of  lot  t-wo  hundred  seventy-seven  oi  the  first 
division,  laid  and  drawn  to  the  original  right  of  ^ohn  Wood,  and 
bounded  and  described  as  follows,  to  wit :  beginning  on  the  lake 
shore  at  the  southeast  corner  of  said  lot,  thence  westerly  on  the  line 
of  said  lot  ninety-six  rods,  thence  northwardly  at  right  angles  with 
said  first  line  sixty  rods,  thence  eastwardly  parallel  with  said  first  line 
to  the  lake  shore,  then  southwardly  on  the  shore  of  the  lake  to  the  place 
of  beginning,  containing  thirty-six  acres  of  land,  lying  in  the  south- 
east corner  of  said  lot  of  which  tract."        By  Wetmore  &  Adams. 

3.  To  Amend  Libel  in  Admiralty.^ 

Form  No.  1 162. 

To  the  Honorable  yohn  Marshall,  Judge  of  the  District  Court  of  the 
United  States  in  and   for  the  Eastern  District  of  New  ITork. 
Sitting  in  Admiralty. 
The  libelant  prays  leave  to  make  the  following  amendments  to 
the  libel  of  John  Doe  against  the  schooner  Lion,  in  a  case  of  con- 
tract, civil  and  maritime  : 

Amendment  i.  Insert  after  the  words  "  o«  Me,"  in  the  first 
article  of  said  libel,  the  words  '■'•prior  to.'''' 

1.  Leave  to  amend  a  pleading  may  declaration,  see  supra,  I.  3.  For  afB- 
be  properly  refused  where  the  motion  davit  to  amend  declaration,  see  infra, 
does  not  disclose  the  nature  of  the  III.  2.  For  order  granting  leave  to 
proposed  amendment ;  so  held  in  Camp  amend  declaration,  see  infra,  IV.  i.  c. 
V.  Pollock,  45  Neb.  772,  64  N.  W.  For  amendment  of  declaration  by  con- 
Rep.  232,  where  during  the  trial,  im-  sent,  see  infra,  V.  2.  For  illustration 
mediately  before  arresting  his  case,  the  of  amended  declaration,  see  infra, 
plaintiff  made  the  following  request:  VII.  2. 

"Plaintiff  asks  leave  to  amend  his  peti-  4.  No  title  of  the  cause  appears  in 
tion  herein  generally,   subject  to  any  the    precedent    as    given    in    the  re- 
penalty,   of  costs    or   otherwise,  that  ports, 
may  be  imposed  by  the  court."  6.  Amendments  to  answer  or  subse- 

2.  For  the  formal  parts  of  motions  quent  pleading  may  be  framed  in  like 
generally,  as  well  as  in  the  various  manner  by  substituting  in  Form  No. 
particular  jurisdictions,  consult  the  1162  the  words  "libelant,"  "libel," 
title  Motions.  etc.,    for    the    words    "respondent," 

3.  For  summons  at  common  law  "answer,"  etc.  For  illustration  of 
(after  the  Hilary  Rules)  by  defendant  amended  libel  in  admiralty-,  see  infra, 
for  an  order  to  amend  a  misnomer  in  VII.  3. 
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Amendment  2.  Strike  out  the  words,  etc.  [specifying  in  words 
and Jigteres  particularly  each  amendment  proposed) . 

Oliver  Elsworth, 
(^Affidavit. y^  Proctor  for  Libelant. 

4.  To  Amend  Bill  in  Equity.^ 

a.  Generally. 

Form  No.  1 163. 

(3  Danl.  Ch.  PI.  &  Pr.  2134.) 
In  Chancery . 

Between  John  Doe,  plaintiff,  ) 
and  > 

Richard  Roe,  defendant.       ) 

To  the  Right  Honorable  Master  of  the  Rolls. 3 

The  humble  petition  of  the  plaintiff  showeth  *  that  your  petitioner 
has  filed  his  bill  in  this  court  against  the  above  named  defendant, 
who  has  not  appeared  thereto  (or  who  has  appeared  thereto  and  has 
not  yet  answered) ,  and  your  petitioner  is  advised  to  amend  his  said 
bill ;  your  petitioner  therefore  humbly  prays  that  he  may  be  at  lib- 
erty to  amend  his  said  bill  as  he  shall  be  advised,  without  costs, 
amending  the  defendant's  copies.  And  your  petitioner  will  ever 
pray.  ( Signature. )  3 

IN    NEW    HAMPSHIRE. 

Form  No.  1 164. 

(Rules  of  Court,  56  N.  H.  615,  38  N.  H.  617.) 
In  the  Circuit  Court. 
Hillsborough,  ss. 

John  Doe      ) 
against        >  Amendment  of  bill. 
Richard  Roe.  ) 

After  the  words  '•'■on  the''''  insert  '■'•prior  to,''"'  etc.  (specifying  in 
words  and  figures  each  of  the  amendments  proposed) . 

To  Mr.  Justice  Marshall:  yohn  Doe  prays  that  the  foregoing 
amendment  of  his  bill  may  be  allowed.  fohn  Doc. 

To  Richard  Roe:  Take  notice  that  on  the  Jifth  day  of  September 
next,  the  above  petition  will  be  presented  to  Mr.  Justice  Marshall 
at  his  oflSce  in  Concord,  at  eleven  o'clock  in  the  forenoon. 

John  Doe, 

August  10,  iS96.  By  Oliver  Elsworth,  his  Solicitor. 

1.  The  amendments  should  be  sworn  bill  in  equity,  see  infra,  III.  3.  For 
to  if  there  is  embodied  in  them  any  order  granting  leave  to  amend  bill  in 
material  facts  in  addition  to  the  facts  equity,  see  infra,  IV.  i.  d.  For  illus- 
in  the  original  libel.  tration  of  amended  bill  in  equity,  see 

2.  For     the     practice     relating     to  infra,  VII.  2. 

amendment  of  pleadings  and  proceed-         3.  For  the  formal  parts  of  petitions 
ings  in  equity  generally,  see  i  Encyc.     generally,  as  well  as   in   the   various 
OF  Pl.  and  Pr.  463-506.  For  notice  of     particular    jurisdictions,    consult   the 
application  to   amend  bill  in   equity,     title  Petitions. 
see  supra,  I.  4.  For  affidavit  to  amend 
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TO    AMEND    BILL     FOR    INJUNCTION. ^ 

Form  No.  1165. 
(Precedent  in  Renwick  t-.  Wilson,  6  Johns.  Ch.  (N.  Y.)  81.) 

[(  Caption  and  address. )^^ 

(Petition  of  the  plaintiff ,  April  8.,  1822,  stating- in  substance  the 
fact  of  the  bill  and  injunction)  and  that  all  the  defendants  appeared 
and  answered  in  October  last ;  that  the  answer  of  the  defendants, 
Benjamin  Gray,  John  JVilson,  and  Thomas  Harbottle,  \vas  excepted 
to  for  insufficiency,  and  the  exception  allowed  by  a  master  ;  that 
the  master's  report  was  filed  on  the  eleventh  of  March  last,  and 
is  not  excepted  to  ;  that  the  plaintiff  filed  the  bill,  as  administratrix, 
in  relation  to  the  commercial  matters  of  the  intestate,  and  was  not 
sufficiently  apprised  of  many  particulars  which  since  the  filing  of 
the  answers,  and  in  consequence  of  the  matters  therein  stated,  she  is 
advised  should  have  been  stated  and  charged ;  and  matters  are 
stated  in  the  bill  which  ought  not  now  to  be  retained  (conclud- 
ing in  the  usual  manner,  with  a  prayer  for  leave  to  amend  the  bill 
by  rectifying  such  statements  as  uuere  not  within  her  actual  knowl- 
edge w'hen  the  bill  was  drawn,  according  to  what  she  now  believes 
to  be  true,  and  by  omitting  such  matters  as  were  alleged  in  the  bill 
on  her  belief  only,  and  are  immaterial,  and  by  inserting  other 
matters  and  charges  as  she  shall  be  advised  to  be  material) . 

TO  AMEND  BILL  FOR   INJUNCTION  AND  DISCOVERY. 

Form  No.  1 166. 
(Precedent  in  Walker  v.  Walker,  3  Ga.  306.) 

[  (  Caption  and  address. )  ]  2 

And  your  orator  expressly  charges  that  at  the  time  of,  or  shortly 
previous  to,  the  giving  of  the  note  in  suit  in  this  cause,  the  said 
fohn  Walker  was  indebted  to  the  said  foel  in  the  sum  of  twenty- 
six  hundred  and  ninety-one  dollars  and  twenty  cents,  or  other  large 
sum  ;  that  the  consideration  of  said  debt  was  largely  infected  and 
corrupted  with  usury  in  its  consideration,  said  consideration  con- 
sisting of  an  original  loan  of  sixteen  hundred  dollars  made  by  said 
foel  to  said  fohn  in  i^JfO,  renewed  and  compounded  at  large  rates 
of  usurious  interest,  so  that  at  or  about  the  time  of  the  giving  of  the 
note  in  suit  the  same  was  swelled  by  said  compounded  and  usurious 
renewals  to  the  amount  or  about  the  amount  of  the  note  in  suit ;  and 
that  the  said  foel,  cunningly  and  craftily  contriving,  by  fraud,  shift, 
artifice,  and   device,  to  evade  the  operation  of    the  usury  laws,  fur- 

1.  A  bill  for  injunction  sworn  to  or  altering  any  part  of  the  bill  with- 
may  be  properly  allowed  to  be  amended  out  due  notice  of  the  motion  given  to 
after  the  answer  had  been  excepted  to  as  the  defendants,  accompanied  by  an 
insufficient,  such  amendment  consist-  affidavit  stating  precisely  what  amend- 
ing of  insertions  of  additional  state-  ments  are  sought  to  be  made.  Ren- 
ments,  etc.,  without  prejudice  to  the  wick  v.  Wilson,  6  Johns.  Ch.  (N. 
injunction,    and    without    costs,    but  Y.)  8i. 

should  not  be  amended  by  striking  out        2.  See  sufra,  note  3,  p.  727. 
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nished  the  said  yohn  Walker^  under  cover  of  a  loan,  with  a  sum  of 
money  or  bank  bills  sufficient  to  extinguish  said  debt,  he  the  said 
yohn  Walker  immediately  returning  said  sum  of  money  to  the  said 
yoel^  and  that  the  note  in  suit  was  thereupon  given  for  said  sum  by 
the  said  yohn  to  the  said  yoel.  By  this  shift,  artifice,  and  device,  or 
by  some  other  shift,  artifice,  or  device,  the  said  yoel^  as  your  orator 
believes,  seeks  to  make  it  appear  that  the  note  in  dispute  was  given 
for  a  loan  of  about  the  amount  of  twenty-jive  hundred  dollars,  or 
other  large  sum ;  whereas,  in  truth  and  in  fact,  said  note  originated 
out  of  the  said  original  usurious  loan.  And  your  orator  prays  that 
said  yoel  Walker  may  fully,  on  his  corporal  oath,  answer  the  fore- 
going charges,  fully  and  particularly,  statement  by  statement,  charge 
by  charge,  and  paragraph  by  paragraph,  as  fully  as  if  the  same 
were  here  again  repeated,  and  he  thereto  interrogated  {^concluding 
in  the  usual  manner)."^ 

b.  By  Adding  a  Defendant. 

Form  No.  1 167. 

(3  Danl.  Ch.  PI.  &  Pr.  2137.) 

{^Commencing  as  in  Fortn  No.  1163^  and  continuing  down  to  *) 
that  your  petitioner  filed  his  bill  in  this  honorable  court,  against  the 
defendant,  on  thejirst  day  of  yuly,  i896,  to  which  the  defendant 
has  appeared  and  put  in  his  answer,  upon  which  your  petitioner  is 
advised  to  make  Samuel  Short  a  party  in  this  cause,  and  to  bring 
him  before  the  court  as  a  defendant  to  the  suit.  Your  petitioner 
therefore  prays  that  he  may  have  leave  to  amend  his  bill  by  adding 
the  said  Samuel  Short  as  a  defendant  thereto,  with  proper  words  to 
charge  him  {continuing  and  concluding  as  in  Form  No.  1163). 

Form  No.  1 1 6  8 . 

(Certified  copy  of  record,  Doyle  v.  Whalen,  87  Me.  414.) 
Washington,  ss. 

•     \  \  Motion  to  amend  Sup.  Jud.  Court, 

Patrick'' Whalen,  et  al.  )      ^^"  '"^  ^^"J'^;  ^^'''^  '^^'"''   '^^^* 

The  plaintiffs  move  to  amend  their  bill  in  the  above  entitled  cause, 
and  make  Edward  E.  Shead,  of  Eastport,  in  said  county,  a  party 
defendant  to  the  suit.  By  George  A.   Curran,  Plffs.  Atty. 

[Leave  granted.  A.  MacNichol,  Plffs.  Atty. 

5'.  C.  Strout,  Justice  S.  J.  Court.] 2 

1.  Bills     for     injunction     may     be  2.  The  words  in  [  ]  do  not  belong  to 

amended   so   as   to    insert    additional  the  application  for  amendment ;  they 

facts  when  they  relate  to  the  same  sub-  should  more  properly  be  found  under 

ject-matter  or  contract  which  existed  the  orders  granting:  leave  to  amend, 

prior  to   the   filing   of   the   bill,  upon  found  infra,  this  title,  IV.  i.  d.     But 

leave  given  by  the  court,  without  prej-  as  it  is    an  order  indorsed  upon   the 

udice   to   the  injunction.     Walker    v.  application,  it  is  more  intelligible  left 

Walker,  3  Ga.  302.  as  it  has  been  here. 
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Form  No.  1 1  6g. 

Joseph  Uewett,  Ed-ward  Levensaler,  and  ^ 

Abiel    W.   Kennedy,    Receivers  of   the 

Shipbuilder'' s  Bank  of  Rockland 

against  \ 

John  H.  Adams,  &  als.    (the  defendants 

being  the  persons  liable  as  stockholders 

of  the  Bank). 

The  plaintiff's  move  for  leave  to  amend  their  bill  by  striking  out 
the  name  of  Abiel  W.  Kennedy  as  a  party  plaintiff  therein,  and 
inserting  him  as  a  party  defendant  therein. i 

(  Conclusion. ^^ 

Form  No.  1 170. 

(Precedent  in  Shields  v.  Barrow,  17  How.  (U.  S.)  142.) 

[(  Caption  and  commencement .)'\'^ 

Prays  for  leave  to  amend  his  bill  by  making  Thomas  R.  Shields  a 
party,  alleging  that  he  had  become  a  citizen  of  Mississippi,  and  by 
inserting  the  following  words  [here  ivere  set  out  in  -words  and 
figures  the  matters  constituting  the  amendment  sought  to  be  made). 
[  (  Concluding  in  the  usual  manner. )  ]  3 

e.  After  Answer,  Requiring  Further  Answer. 

Form  No.  1 1  7 1 . 

(3  Danl.  Ch.  PI.  &  Pr.  2135.) 
In  Chancery. 

Between  John  Doe,  plaintiff",  ) 

and  > 

Richard  Roe  a.nd  Samuel  Short,  defendants.  ) 
To  the  Right  Honorable  Master  of  the  Rolls.* 

The  humble  petition  of  the  plaintiff"  showeth  that  your  petitioner 
having  exhibited  his  bill  against  the  above  named  defendants, 
Richard  Roe  and  Samuel  Short,  the  said  defendant  Richard  Roe 
only  has  appeared  and  put  in  his  answer  thereto,  the  said  defendant 
Samuel  Short  not  having  yet  appeared  to  said  bill,  since  which  your 
petitioner  is  advised  to  amend  said  bill.  Your  petitioner  therefore 
humbly  prays  that  he  may  be  at  liberty  to  amend  his  said  bill  as  he 
shall  be  advised,  on  the  payment  of  ten  dollars  costs  to  the  said  de- 
fendant Richard  Roe,  in  respect  thereof,  and  without  costs  as  to 
the  other  defendant  {^continuing  and  concluding  as  in  Form  No. 
1163) . 

1.  A  bill  in  equity  instituted  against  2.  For  the  formal  parts  of  motions 

the  stockholders  of  a  bank   by  three  and  orders  generally,  consult  the  titles 

persons  who  have  been  appointed  re-  Motions  and  Orders. 

ceivers  thereof,  may  be  amended  by  3.  For  the  formal  parts  of  petitions 

striking  out  the   name  of  one  of  the  generally,  consult  the  title  Petitions. 

receivers  who  was  also  a  stockholder,  4.  For  the  formal  parts  of  petitions 

and  inserting  his  name  as  a  party  de-  generally,    consult    the     title    Peti- 

fendant.    Hewett  r.  Adams,  5oMe.27i.  tions. 
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d.  After  Answer,  but  Not  Requiring  Further  Answer. 

Form  No.  1 1  72. 

(3  Danl.  Ch.  PI.  &  Pr.  2135.) 

(  Title  of  cause  and  address.)"^ 

The  humble  petition  of  the  plaintiff  showeth  that  your  petitioner 
having  exhibited  his  bill  in  this  honorable  court  against  the  said  de- 
fendant Richard  Roe,  who  has  appeared  thereto  and  put  in  his 
answer,  and  that  your  petitioner  is  advised  to  amend  his  said  bill, 
but  he  does  not  require  any  further  answer  from  the  defendant. 
Your  petitioner  therefore  humbly  prays  that  he  may  be  at  liberty  to 
amend  his  said  bill  as  he  shall  be  advised,  amending  the  defendant's 
copies,  and  requiring  no  further  answer  from  the  said  defendant 
{^continuing-  and  concluding  as  in  Form  No.  1168). 

e.  After  Replication. 
Form  No.  1173. 

(  Title  oj" cause  and  address.)"^ 

The  humble  petition  of  the  plaintiff  showeth  that  the  defendant 
has  put  in  his  answer  to  the  complainant's  bill,  and  the  petitioner 
has  filed  his  replication  thereto,  but  no  witnesses  have  been  exam- 
ined by  either  party  {or  a  statement  of  the  facts  as  they  exist). 
That  since  the  filing  of  such  replication,  the  petitioner  has  been  ad- 
vised by  his  counsel,  and  believes  that  it  is  essential  to  his  rights  in 
this  cause,  that  the  bill  should  be  amended,  as  shown  by  the 
amended  bill  herewith  presented,  or  by  adding  thereto  the  follow- 
ing statements  [here  set  out  in  -words  and  figures  the  matter 
proposed  to  be  introduced).  And  the  petitioner  further  represents 
that  he  had  no  knowledge  of  the  facts  stated  in  said  proposed 
amended  bill  (or  as  above  set  forth) ,  nor  was  he  aware  of  the  neces- 
sity of  inserting  them  in  his  bill,  until  after  said  replication  was 
filed.  The  petitioner  therefore  prays  that  he  may  be  at  liberty  to 
withdraw  his  said  replication,  and  amend  his  bill  by  adding  the 
facts  referred  to.  fokn  Doe. 

{Jurat.)^ 

OR 

Form  No.  1 174. 

(  Title  of  cause  and  address. )  1 

The  petition  of  the  plaintiff  showeth  that  your  petitioner  has  filed 
his  bill  in  this  honorable  court  against  the  above  named  defendant 
and  others  ;  that  they  have  appeared  and  put  in  their  answer  thereto, 
to  which  your  petitioner  hath  replied,  but  no  witnesses  have  been 
examined  on  either  side ;  that  your  petitioner  is  since  advised  to 
amend  his  bill  by  adding  to  the  statements  thereof  as  follows ;  that 
inhere  set  out  in  words  and  figures  the  matters  constituting  the 

1.  See  supra,  note  3,  p.  723. 
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proposed  amendment  or  amendments^ .  And  your  petitioner  further 
shows  that  he  had  no  knowledge  or  information  of  the  facts  above 
set  forth,  until  after  the  replication  herein  was  filed.  Your  peti- 
tioner therefore  prays  your  honor  that  he  may  be  at  liberty  to 
withdraw  his  replication,  and  amend  his  bill  by  adding  parties  de- 
fendant, or  otherwise,  as  he  shall  be  advised,  on  payment  of  costs. 
And  your  petitioner  {^concluding  in  the  usual  manner) ."^ 

5.  To  Amend  Answer.^ 

The  motion  for  leave  to  amend  an  answer  may  be  easily  framed 
by  using  Form  No.  ii6o,  supra,  as  a  pattern,  substituting  the  words 
"answer"  and  "defendant"  for  the  words  "complaint"  and 
"  plaintiff." 

6.  To  Amend  Reply.s 

The  motion  for  leave  to  amend  a  reply  or  subsequent  pleading 
may  be  easily  framed  by  using  Form  No.  ii6o  as  a  pattern,  and 
substituting  the  words  "  reply,"  etc.,  for  the  words  "complaint," 
etc.,  as  used  therein. 

Form  No.  1 175. 

(Precedent  in  Wright  v.  Bacheller,  16  Kan.  265.) 

[{Caption.)  ]  4 

Comes  now  the  plaintiff  in  the  above  entitled  cause,  and  moves 
the  court  for  leave  to  amend  his  amended  reply  so  as  to  deny  each 
and  every  allegation  of  the  second  defense  set  forth  in  the  answer 
of  defendant  Allie  B.  Bacheller,  except  that  she  was  the  wife  of 
C.  B.  Bacheller  —  for  the  reason  that  the  attorney  of  said  plaintiff 
was  of  the  opinion  until  the  present  ruling  of  the  court  that  the  origi- 
nal reply  filed  herein  (which  was  a  general  denial)  was  to  still  stand, 
and  was  not  superseded  by  the  amended  reply  filed  herein,  but  that 

1.  See  supra,  note  3,  p.  727.  not  be  permitted   to   be   amended  in 

2.  In  Huffman  -'.  Hummer,  17  N.J.  a  material  particular  by  an  amend- 
Eq.  270,  the  motion  to  amend  the  ment  inserted  therein;  the  amend- 
answer  was  in  these  words :  "The  de-  ment  must  be  made  by  leaving 
fendant  now  moves  to  amend  his  an-  the  original  in  the  present  shape, 
swer  on  file,  by  inserting  therein  the  and  filing  a  supplemental  answer 
following  averments,  viz.,  that  the  containing  the  proposed  amend- 
written   agreement   does   not  contain  ment. 

the  whole  agreement  entered  into  be-  For  notice  of  motion  to  amend  an- 
tween  the  parties  respecting  the  sale  sw^er,  see  j«/r«,  I.  2.  For  order  grant- 
and  conveyance  of  the  land ;  that  it  ing  leave  to  amend  answer,  see  infra, 
was  a  part  of  the  contract,  though  not  IV.  i.  c.  For  illustration  of  amended 
contained  in  their  written  agreement,  answer,  see  infra,  VII.  3. 
it  being  deemed  unnecessary  by  them  3.  For  notice  of  motion  to  amend 
to  insert  it  therein,  that  the  defendant  reply,  see  supra,  I.  2.  For  affidavit  to 
reserve  to  himself  the  crops  of  grain  amend  reply,  see  infra.  III.  5.  For 
upon  the  premises,  and  the  right  to  order  granting  leave  to  amend  replica- 
enter  at  all  times  to  gather  and  re-  tion,  see  infra,  IV.  i.  g: 
move  the  same."  It  was  held  that  this  4.  For  the  formal  parts  of  motions 
motion  was  subject  to  two  fatal  objec-  generally,  as  well  as  motions  in  the 
tions :  i.  It  was  not  supported  by  an  various  particular  jurisdictions,  con- 
affidavit.      2.  A    sworn     answer    will  suit  the  title  Motions. 
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in  point  of  law  said  amended  reply  was  only  additional  to  the  orig- 
inal reply.  O M , 

Att'y  for  Plaintiff. 

7.  To  Amend  Judgment.^ 

Form  No.  1 1  7  6 . 

(Precedent  in  Armstrong  v.  Robertson,  2  Ala.  166.) 

William  H.  Robinson  and   William  Barnwell  Joy      j       e^^  r\ 

T^        jj-      A         ^  V  cember,  iSAO. 

J^rankhn  Armstrong:  ) 

This  day  came  the  plaintiffs  by  Gordon,  Campbell,  &  Chatidler, 

Esgs.,  their  attorneys,  and  also  came  the  defendant  by  Dunn  & 

Lesesne,  Esgs.,  his  attorneys;  and  the  plaintiffs  by  their  attorneys 

moved  the  court  to  correct  the  entry  of  judgment  in  this  cause,  at 

Spring  Term,  i84<?,  for  a  clerical  error  in  reciting  in  the  entry  of 

judgment  the   name   of  Franklin   Robinson   instead  of    Franklin 

Armstrong;  which  motion  being  considered  by  the  court.     It  is 

ordered  by  the  court  that  the  motion  of  the  plaintiffs  be  granted 

Wconcluding  in  the  usual  manner)  ]  .2 

Form  No.  1 1  77. 
(Precedent  in  Laighton  v.  Lord,  29  N.  H.  239.) 
[  ( Caption.)  ]3 

The  said  Augustus  Lord  moves  the  court,  when  the  action 
referred  to  in  said  Laighton' s  petition  is  brought  forward,  so  to 
amend  said  judgment  in  the  action  Lord  v.  Kinnear,  as  to  correct 
any  error  therein,  if  any  there  be,  so  as  to  save  said  Lord' s  attach- 
ment [  {^concluding  in  the  usual  manner).  ]* 

PETITION  TO  AMEND  RECORD  OF  JUDGMENT,  ETC. 

Form  No.  1 178. 
(Precedent  in  Laighton  v.  Lord,  29  N.  H.  237.) 

[  {Caption.)  ]* 

William  y.  Laighton,  of  Portsmouth,  in  said  county,  trader, 
respectfully  represents  that  on  the  23d  day  of  January  last,  Augus- 
tus Lord,  of  said  Portsmouth,  merchant,  sued  out  of  this  court  his 
writ  of  attachment  against  one  John  Kinnear,  of  Ne-w  Castle,  in 
said  county,  shoe  manufacturer,  in  which  writ  said  Lord  laid  his 
damages  upon  the  causes  of  action  therein  set  forth,  at  %2,000.  And 
afterwards,  on  the  same  day,  your  petitioner  sued  out  a  writ  against 
said  Kinnear,  to  secure  a  large  debt  due  from  said  Kinnear  to  him, 
and  the  goods  and  estate  of  said  Kinnear,  which  had  been  attached 
upon  said  Lord' s  said  writ,  were  thereupon  attached  upon  your 

1.  For  notice  of  motion   to   amend  2.  See  supra,  note  4,  p.  732. 

judgment,  see  supra,  \.  12.    For  order  3.   See  supra,  note  4,  p.  732. 

allowing  amendment  of  judgment,  see  4.  See  supra,  note  3,  p.  730. 
infra,  IV.  i.J. 
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petitioner's  writ,  and  both  of  said  actions  were  entered  in  this  court 
at  the  last  term  thereof,  and  were  defaulted,  and  the  said  Lord,  by 
a  written  agreement  with  said  Kinnear,  but  without  the  knowledge 
of  your  petitioner,  then  and  there  amended  his  said  writ,  first  by 
inserting  in  his  second  count  in  his  declaration  the  words  '•'•  fifteen 
hundred  dollars"  instead  of  the  words  '•'•seven  hutidred  dollars," 
the  words  then  standing  in  said  declaration,  and  by  increasing  the 
ad^damnum  in  said  writ  from  tvjo  thousand  dollars  to  two  thousand 
eight  hundred  dollars,  and  afterwards  by  increasing,  under  a  like 
written  agreement,  the  ad  damnum  of  said  writ  to  twenty-nine  hun- 
dred dollars,  and  by  increasing  the  demand  in  his  said  writ  to  tivo 
thousand  nine  hundred  dollars.  And  the  said  Lord  thereupon 
caused  judgment  to  be  entered  in  his  said  action  in  his  own  favor  for 
the  sum  of  two  thousand  seven  hundred  and  sixty-four  dollars  and 
ninety-two  cents,  with  costs  taxed  at  thirty-jive  dollars  and  seventy- 
eight  cents,  and  within  thirty  days  took  out  execution  therefor,  and 
placed  the  same  in  the  hands  of  George  W.  Towle,  Esq.,  the  deputy 
of  the  sheriff  by  whom  the  said  goods  and  estate  of  said  Kinnear 
were  originally  attached,  and  thereupon  the  jjetitioner  took  out  exe- 
cution upon  the  judgment  in  his  said  action,  and  placed  the  same  in 
the  hands  of  said  Towle  for  service.  And  afterwards,  without  the 
knowledge  or  consent  of  this  petitioner  or  of  said  Kinnear,  as  this 
petitioner  believes,  said  Lord  withdrew  his  said  execution  from  the 
hands  of  said  Towle  and  returned  the  same  to  the  clerk  of  this  court, 
and  caused  the  same  to  be  destroyed  or  concealed,  and  out  of  term 
time  and  without  leave  of  court,  falsely  and  fraudulently,  and  with  in- 
tent to  injure  and  defraud  your  jjetitioner,  caused  the  entry  of  said 
judgment  upon  the  records  of  this  court  to  be  altered  and  erased,  and 
a  new,  false,  and  pretended  judgment  for  the  sum  of  one  thousand 
nine  hundred  and  fifty -nine  dollars  and  eighty-f our  c&nt%,  and  costs 
as  aforesaid,  and  on  or  about  the  20th  of  March  took  out  an  execu- 
tion thereon,  and  placed  the  same  in  the  hands  of  the  said  Towle 
for  service.  Whereby  and  by  the  existence  of  said  false  and  pre- 
tended judgment  upon  the  records  of  this  court,  your  petitioner  is 
in  danger  of  being  injured  and  defrauded,  and  his  attachment  of 
the  goods  and  estate  of  said  Kinnear  is  in  danger  of  being  lost  or 
defeated.  Wherefore  he  prays  your  honors  that  the  records  of  said 
court  may  be  amended  according  to  the  facts  and  the  truth,  and 
that  said  false  and  pretended  judgment,  and  all  executions  and  proc- 
ess issued  thereon,  may  be  declared  void,  and  that  justice  may  be 
done  in  the  premises  [  {^concluding  in  the  usual  manner.)  ]^> 

MOTION  TO  AMEND  WRIT  OF  JUDGMENT. 

Form  No.  1179. 
(Precedent  in  Judge  of  Probate  v.  Webster,  46  N.  H.  518.) 
[  {Caption.)  ]2 
Whereas  this  action  was  entered  at  the  September  Term  of  said 

1.  See  supra,  note  3,  p.  730.  ticular  jurisdictions,   consult  the  title 

2.  For  the  formal  parts  of  motions     Motions. 
generally,  as  well  as  in   various  par- 
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court,  i8(?5,  when  the  parties  appeared,  and  said  action  was  con- 
tinued to  the  March  Term  of  said  court,  iS^^^  when  the  plaintiff 
again  appeared,  but  the  defendants,  though  each  three  times  called, 
did  not  appear,  but  were  defaulted,  and  said  action  was  further  con- 
tinued to  the  September  Term,  i85^,  when  judgment  was  rendered 
for  the  plaintiff  for  the  sum  oi  five  thousand  dollars  debt  or  damages, 
being  the  full  amount  of  the  penalty  of  the  bond  mentioned  in  the 
said  plaintiff's  declaration  ;  and  it  was  further  considered  that  the 
said  plaintiff  have  execution  for  the  sum  oi  five  hundred  and  fifty- 
eight  dollars  and  thirteen  cents,  being  part  of  the  penalty  forfeited 
and  for  costs  taxed  at  ten  dollars  and  eighty-four  cents,  for  the  use 
of  the  plaintiff  as  aforesaid,  in  which  judgment  was  entered  up 
and  execution  issued  January  10,  A.D.  i85^,  for  the  foregoing  last 
mentioned  sums,  which  execution  is  returned  in  no  part  satisfied. 
Now,  at  this  term  the  said  action,  upon  motion  of  the  plaintiff 
therein,  is  brought  forward,  and  it  now  appearing  that  the  cause  of 
action  in  said  suit  is  a  joint  and  several  bond  and  obligations  as  ap- 
pears by  the  copy  thereof  hereto  annexed,  and  that  the  said  James 
P.  Webster,  John  V.  Webster.,  and  James  A.  Currier  were  each 
severally  liable  upon  said  bond,  now,  in  order  that  the  rights  and 
remedies  of  the  plaintiff  may  be  fully  preserved  and  maintained 
against  the  said  Jatnes  P .  Webster,  John  V.  Webster,  and  James 
A.  Currier,  and  that  he  may  not  lose  and  be  deprived  of  his 
security  against  them  or  either  of  them,  but  that  he  may  effect  a 
collection  of  said  last  mentioned  amounts  now  due  him  according  to 
the  full  meaning,  intent,  and  terms  of  said  bond  and  obligation, 
jointly  and  severally,  as  the  circumstances  of  each  or  either  of  said 
parties  will  allow  him,  the  said  plaintiff  now  moves  this  honorable 
court  to  amend  the  writ,  record,  and  judgment  in  said  suit  as 
follows,  to  wit: 

Amendment  of  the  Writ. 

Insert  the  words  "  jointly  or  severally  "  after  the  words  "  county 
gentlemen,"  and  before  the  word  "  defendants,"  so  that  it  shall  read, 
"  gentlemen,  jointly  or  severally  defendants."  Also  insert  in  the 
declaration  in  said  writ  the  words  "joint  and  several"  after  the 
words  "  by  their"  and  before  the  word  "  bond,"  so  that  it  shall 
read,  "  by  their  joint  and  several  bond  of  that  date,"  etc.  Also 
insert  the  words  "jointly  and  severally"  after  the  word  "them- 
selves" and  before  the  word  "  unto,"  so  that  it  shall  read,  "  bound 
themselves  jointly  and  severally  unto,"  etc. 

Amendment  of  the  Record  and  Judgment. 

Insert  the  words  "  or  either  of  them,"  or  the  words  "  jointly  and 
severally,"  after  the  words  "  recover  against  said  defendants"  and 
before  the  words  "the  sum  of,"  so  that  it  shall  read,  "recover 
against  said  defendants,  or  either  of  them,  or  jointly  and  severally, 
the  sum  of,"  etc. 

George  W.  Chapman,  Plaintiff's  Attorney. 
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8.  To  Amend  Decree.^ 

Form  No.  i  i8o. 
(Precedent  in  Bardsley  -'.  Lysle,  104  Pa.  St.  633.) 

[(  Caption,  address,  and  commencement.)  ]* 

That  your  petitioner  only  attended  the  first  meeting  of  the 
creditors  of  said  bankrupt  and  never  voted  or  participated  in  any 
subsequent  meetings,  nor  did  affiant  authorize  or  empo\ver  any  one 
to'-act  for  him  in  any  manner  at  said  meetings  in  bankruptcy  of 
said  firm.  Your  jjetitioner  has  just  been  informed  that  the  records 
of  said  bankruptcy  proceedings  and  composition  disclose  your  peti- 
tioner's name  among  those  voting  for  and  signing  said  composition. 
Your  jjetitioner  avers  that  as  he  never  employed  counsel  in  said 
proceedings:  never  voted  on  the  composition  or  authorized  the  sign- 
ing thereof  by  any  one.  Your  petitioner  prays  that  your  honorable 
court  may  grant  a  rule  to  show  cause  why  said  composition  pro- 
ceedings should  not  be  corrected  and  amended  by  having  your 
petitioner's  name,  as  voting  for  and  signing  said  comjKJsition, 
stricken  out  as  incorrectly  and  improperU-  mentioned  and  recited 
therein.  Your  petitioner  avers  that  said  amendment  will  not  assail 
or  attack  said  composition  in  any  way — enough  dep>ositors  having 
voted  for  said  composition  to  constitute  a  majority  in  amount  and 
number  without  including  your  petitioner's  name,  to  leave  the 
sufficient  majority  according  to  law.  Your  petitioner  avers  that  he 
was  made  aware  and  advised  that  by  his  voting  for  and  signing  said 
composition  he  would  prejudice  his  suit  aforesaid  in  the  Court  of 
Common  Pleas  N^o.  i,  against  said  decedent  estate,  and  that  he  there- 
fore refused  and  avoided  voting  for  and  signing  the  same,  or  authoriz- 
ing any  one  to  do  so  for  him  [{concluding-  in  the  usual  manner)'\.^ 

9.  To  Amend  Writs.* 

a.  Summons.  4 
Form  No.  1 1 8 1 . 
(Precedent  in  Blodgett  -•.  Schafler,  94  Mo.  662.) 
In  the  Circuit  Court,  Johnson  county,  Missouri. 
State  ex  rel  W.  P.  Hunt.  Col.,  plaintiflF,  \ 

John  Ne^jcton,  Union  National  Bank  of  \  ^  '  ' 

St.  Louis,  et  al.,  defendants.  J 

Now  comes  David  Schaffer  and  shows  to  the  court  that  on  the 

1.  For  the  substance  of  a  bill  to  rec-  interest  during  the  proceedings,  to  the 
tifv  and  amend  decree,  see  Whittemore  effect  of  making  an  erasure  of  the 
V.  Coster,  4  N.  J.  Eq.  438.  For  order  name  of  one  party  named  in  the  sum- 
allowing  amendment  to  decree,  .see  mons  and  substituting  the  name  of 
infra,  IV.  I.  k.  another  person   with  intent  to  make 

3.  For  the  formal  parts  of  a  petition  the    service    valid    upon    the     latter, 

in    Pennsylvania,     consult    the     title  Blodgett  t».  Schaffer,  94  Mo.  653.    For 

Petitions.  notice  of  motion  for  leave  to  amend 

3.  For  order  granting  leave  to  summons,  see  j»/ra,  I.  i.  r.  Foraffida- 
amend  writs,  see  infra,  IV.  i.  *.  vit  to  amend  summons,  see  infra.  III. 

4.  The  court  cannot  make  an  amend-  7.  For  order  granting  leave  to  amend 
ment  without  notice  to  the  parties  in  summons,  see  infra,  IV.  i.  *.  (2). 
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sixteenth  day  of  August,  188O,  in  this  said  Circuit  Court  for  the 
county  of  Johnson  and  state  of  Missouri,  the  said  State  of  Missouri 
at  the  relation  of  W.  P.  Hunt,  collector  of  the  revenue  for  said 
county,  filed  its  petition  and  commenced  its  action  against  the 
Union  National  Bank  of  St.  Louis,  Caroline  F.  AfcCoivn,  and 
other  defendants,  and  as  owners  of  the  following  described  real 
estate,  to  wit :  The  southwest  quarter,  of  the  southeast  quarter,  and 
the  north  half  of  the  southeast  quarter,  and  the  north  half  of  the 
southeast  quarter  of  the  southwest  quarter,  all  in  section  twenty  four 
{24),  township  forty-seven  (47),  range  twenty-six  (26),  to  recover 
of  said  defendants  taxes  then  due  and  owing  upon  said  land  for  the 
years  1868  and  i878  inclusive,  and  costs,  and  to  have  the  same  made 
a  lien  upon  said  lands,  and  the  same  sold  for  the  payment  thereof; 
that  a  writ  of  summons  attached  to  a  copy  of  the  petition  in  said 
cause  was  issued  by  the  clerk  of  the  said  court  and  sent  to  the  said 
city  of  St.  Louis  to  be  served  upon  the  defendant  and  the  said 
Union  National  Bank  of  St.  Louis;  that  said  clerk,  by  clerical 
error  and  mistake,  instead  of  \vriting  in  said  summons  the  name  of 
the  said  defendant,  the  said  Uniofi  National  Bank  of  St.  Louis, 
inserted  the  name  of  the  president  of  said  bank,  T".  H.  Larkin; 
that  service  was  had  upon  the  said  defendant,  the  Union  National 
Bank  of  St.  Louis,  by  delivering  a  duly  certified  copy  of  the  said 
summons  and  petition  to  the  said  president  of  the  said  bank,  T.  H. 
Larkin,  at  the  proper  time  as  required  by  law,  and  that  service  was 
duly  had  upon  the  defendants  in  said  cause,  and  this  court,  on  the 
tenth  day  of  November,  188O,  rendered  judgment  in  favor  of  the 
said  plaintiff  and  against  the  said  Union  National  Bank  of  St. 
Louis,  as  ^vell  as  the  other  defendants,  for  the  said  taxes  and  costs, 
declared  the  same  to  be  a  lien  on  the  said  land,  and  that  execution 
issue  therefor,  and  that  afterwards  special  execution  was  issued 
upon  said  judgment,  and  all  the  right,  title,  and  interest  of  said 
defendant,  the  said  Union  National  Bank  of  St.  Louis,  as  well  as 
of  the  other  defendants,  was  sold,  and  that  the  said  David  Schaffer 
by  mesne  conveyance  became  and  now  is  the  owner  of  the  said  lands. 
By  reason  of  the  premises  he,  therefore,  prays  the  court  to  grant 
leave  to  the  said  clerk  of  the  said  court,  and  that  he  be  ordered  to 
correct  said  summons,  and  that  the  name  of  the  said  T.  U.  Larkin 
be  erased  therefrom,  and  that  in  its  stead  be  inserted  by  said  clerk 
in  said  summons  the  name  of  the  said  defendant,  the  said  Union 
National  Bank  of  St.  Louis,  and  for  other  relief. 

O.  L.  Houts,  Attorney  for  David  Schaffer. 

b.  Attachment. 
Form  No.   1 1  8  2 . 
(Precedent  in  Murphy  v.  Adams,  71  Me.  114.) 
Somerset  zownty .   Supreme  fudicial  CoMtt.  September  Term,  i878. 
H.  Frank  Prescott  ) 

against  > 

John  Adams,  et  al.,  and  certain  logs.  ) 

And  now,  on  the  frst  day  of  the  said  term,  the  plaintiff  moves 
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to  amend  the  writ  in  the  action  aforesaid,  by  inserting  after  the 
words  "  also  certain  logs  marked  T  P  XL  "  the  following  words, 
viz.,  "and  certain  logs  marked,"  and  after  the  words  ^^  T  P  X  K 
and  "  "  certain  logs  marked,"  so  that  the  writ  amended  shall  read  as 
follows,  viz..  "  and  also  certain  logs  marked  Y  P  X  L,  and  certain 
logs  marked  Y  P  X  K,  and  certain  logs  marked  Y  P  X  O,"  and 
t^^at  the  description  of  the  marks  upon  the  said  different  lots  of  logs 
in  the  body  of  said  writ,  wherever  occurring,  may  be  similarly 
amended.  Stewart  <&  Hopkins, 

Att'ys  for  Pl'ff. 
e.  Execution. 

AMENDMENT    OF    RETURN    TO    EXECUTION. 

Form  No.   1 1 8  3 . 

(N.  H.  Just,  and  SheriflF,  p.  213.) 

Hillsborough  county,  ss. 

The  Supreme  Court  for  said  county. 

Samuel  Short,  of  Portsmouth,  respectfully  represents  that  on  the 
Jirst  day  of  yanuary,  iS96,  an  execution  in  favor  of  yohn  Doe 
against  Richard  Roe,  from  the  Supreme  Court  for  said  county,  for 
the  sum  of  one  hundred  dollars  damages,  ixnd  Jifteen  dollars  costs  of 
suit,  was  placed  in  the  hands  of  Andrezv  Johnson,  a  deputy 
sheriff  of  said  county,  who  thereupon,  on  the  Jijih  day  of  February, 
iS96  (here  state  specijically  vjhat  ivas  done  by  him),  and  on  the 
jifth  day  of  February,  i896,  duly  returned  said  execution,  but 
by  mistake  or  oversight  in  his  return  thereon  (here  state  the  yacts 
erroneously  inserted  or  omitted).  Your  petitioner  is  (here  show  in- 
terest, as  ojfficer,  creditor,  or  other-juise).  The  only  persons  known 
or  supposed  to  have  any  interest  adverse  to  the  amendments  herein 
requested  are  (naming  them  and  their  interests).  Wherefore  your 
petitioner  prays  that  said  return  may  be  amended  by  Andrew  John- 
son as  follows  (state  the  amendment  desired)  (concluding  in  the 
usual  manner)."^ 

d.  Writ  of  EiTor. 

Form  No.  1 184. 

(Precedent  in  Mason  v.  U.  S.,  136  U.  S.  582.) 

[(Ca///o«.)]2 

And  now  comes  Carlisle  Mason,  John  Alston,  John  Mc Arthur, 
James  Steele.  Thomas  S.  Dobbins,  and  Solomon  JMcKichan,  who. 
jointly  and  severally,  move  for  leave  to  amend  the  ^vrit  of  error  by 
inserting  therein  their  names,  they  being  all  of  the  defendants  in  the 
judgment  rendered  by  the  Circuit  Court  for  the  Northern  District 
of  Illinois,  on  the  16th  day  of  July,  1S86,  and  also  by  a  sim- 
ilar amendment  to  the  citation  and  bond,  and  that  the  said  John 
A/c Arthur  may  be  allowed  to  join  in  the  errors  assigned  by  the 
said  Carlisle  Mason  and  John  Alston;  or.  in  case  said  application 

1.  See  supra,  note  3,  p.  730.  the  precedent.  For  the  formal  parts  of 

2.  The  words  in  [  ]  are  not  found  in     a  motion,  consult  the  title  Motioxs. 
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cannot  be  allowed,  that  an  order  and  judgment  of  severance  be  en- 
tered so  that  the  judgment  rendered  in  the  court  below  against  said 
yohn  Mc Arthur,  James  Steele.,  Thomas  S.  Dobbins,  and  Solomon 
McKichan  may  be  allowed  to  stand,  and  the  said  Carlisle  Mason 
and  John  Alston  permitted  to  prosecute  the  writ  of  error  and  their 
assignments  made  upon  the  record  herein;  or  that  such  other  and 
further  order  may  be  entered  as  may  be  consistent  with  the  rules 
and  practice  of  this  court,  in  order  to  permit  a  review  of  the  rulings 
and  decisions  in  the  court  below.  W.   C.  Goudy, 

Attorney  for  the  above  named  persons. 
{^Accompanying  this  motion  were  certain  papers  Jiled  with  it.')^ 

10.  To  Amend  Recopd.2 

MOTION    TO    AMEND.  *■ 

Form  No.   1185. 

(Precedent  in  King  v.  State  Bank,  9  Ark.  185.) 

[(  Caption.)  ]3 

Comes  the  said  King-  and  moves  the  court  here  to  amend  the  rec- 
ord in  this  case  in  this  :  that  the  said  entry,  as  it  now  stands,  shows 
a  withdrawal  of  all  pleas  filed  in  said  cause,  when,  in  fact  and  in 
truth,  only  those  pleas  on  which  issues  were  joined  were  withdrawn, 
and  the  pleas  to  which  demurrer  was  sustained  were  not  with- 
drawn, but  remained  in  the  cause,  and  in  this  the  clerk  of  the  court 
mistook  the  order  of  the  court  and  action  of  the  parties  [[concluding 
in  the  usual  tnanner).  ]3 

Form  No.  i  i  86. 
(Precedent  in  Lilly  7'.  Menke,  126  Mo.  209.) 
John  y.  Lilly,  et  al., 

against 
Charles  Menke,  et  al. 

At  this  day  come  the  plaintiffs  in  this  cause  by  their  attorney  and 
file  motion  to  amend  the  record  in  this  cause  as  made  in  book  22^ 
page  609,  in  words  and  figures  following  : 
yohn  y.  Lilly,  et  al.,  plaintiffs, 

against 
yohn  Smith,  et  al.,  defendants. 

Come  now  plaintiffs  after  judgment  entered  herein  and  move  the 

1.  This  motion  to  amend  was  de-  peared  sued  out  a  writ  of  error  to  this 
nied.  The  facts  of  the  case  were  these  :  judgment  without  joining  the  princi- 
The  postmaster  and  sureties  on  his  pal  or  the  sureties  who  had  made  de- 
official  bond  were  sued  jointly  for  a  fault,  and  the  plaintiff  in  error  moved 
breach  of  the  bond  ;  he  and  part  of  the  to  amend  the  writ  by  adding  the 
sureties  appeared  and  defended;  the  omitted  parties  as  plaintiffs  in  error, 
suit  was  abated  as  to  one  of  the  sure-  or  for  a  severance.  Mason  v.  U.  S., 
ties  who  had  died;  the  other  sureties  136  U.  S.  581. 

made  default,  and  a  verdict  was  re-  2.  For  order  allowing  amendment  to 

turned  for  the  plaintiff,  and  judgment  record,  see  infra,  IV.  i.  /. 

entered  against  the  principal  and  all  3.  For  the  formal  parts  of  a  motion  in 

the  sureties.  The  sureties  who  had  ap-  Arkansas,  consult  the  title  Motions. 
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court  to  amend  the  record  of  this  cause  by  striking  therefrom  the 
names  of  all  defendants  except  those  of  the  defendants  Charles 
Menke  and  Maria  T.  Menkc,  and  assign  as  reasons  in  support  of 
said  motion  that  the  other  defendants  whose  names  appear  in  the 
original  petition  are  not  necessary  parties  to  the  determination  of  the 
issues  involved  herein,  and  that  their  names  were  for  that  reason 
omitted  from  the  amended  petition  upon  which  this  cause  was  tried 
and  judgment  rendered.  \^{Signature.)'\^ 

PETITION   TO  AMEND. 

Form  No.   1 1  8  7 . 

( Caption.,   address,  and  commencement  in  the    usual   manner)^ 

that  on  the  tenth  day  of   January,    i895,   at  the 3  court  the 

following  proceedings  were  had,  to  wit  [here  set  out  in  ivords  and 
figures  the  proceedings  had,  in  -which  the  record  is  alleged  to  be  de- 
fective, and  -which  petitioner  seeks  to  amend)  ;  and  that  said  pro- 
ceedings are  defective  in  this,  to  wit  [here  set  out  in  words  and  fig- 
ures the  defects  claimed  as  existing  upon  the  record  of  the  proceedings 
above  set  out)  ;  that  the  proceedings  as  actually  had  in  said  court 
on  the  day  aforesaid  were  [here  set  out  in  words  and  figures  the 
proceedings  actually  had,  and  show  that  the  record  thereof  is  de- 
fective and  how  petitioner  desires  to  amend  such  record  so  as  to 
record  the  proceedings  correctly)  ;  and  that  your  petitioner  was  the 
plaintiff  (or  the  defendant,  or  state  the  interest,  whatever  it  may 
be,  which  the  petitioner  had  in  the  proceedings  on  record  which 
are  proposed  to  be  amended)  :  wherefore  your  petitioner  prays  that 
the  record  of  this  court  of  the  proceedings  had  at  the  time  and  place 
aforesaid  be  amended  so  as  to  show  a  perfect  and  correct  record  of 
the  actual  proceedings  then  and  there  had,  in  words  and  figures,  as 
follows,  to  wit  [here  set  out  specifically  the  amendment  or  amend- 
ments proposed).  John  Doe,  Petitioner 

(or  Oliver  Elsworth,  Attorney  for  the  Petitioner). 

(  Verification.)^ 

APPLICATION    FOR  MANDAMUS  TO  COMPEL  CLERK  OF    CITY  COUNCIL 
TO  AMEND  RECORD. 

Form  No.  1 188. 

(Precedent  in  Farrell  v.  King,  41  Conn.  448.) 

\[Caption.)  2 

(  The  application,  commencing  in  the  usual  way,  alleged :)'\'^  that 
the  petitioner,  on  the  2Jf.th  day  of  May,  i873,  was  a  policeman  of 
the  city  of  Bridgeport;   that  on  said  day  the  board  of  police  com- 

1.  For  the  formal  parts  of  a  motion  3.  See  supra,  notes  2,  3,  and  4,  p. 
in  Missouri,  consult  the  title  Motions.  716. 

2.  For  the  formal  parts  of  a  petition,  4.  For  the  necessity  of  a  verification 
generally,  as  well  as  in  the  various  to  a  petition,  consult  the  title  Pkti- 
particular  jurisdictions,  consult  the  tions.  For  the  form  of  verification, 
title  Petitions.  consult  the  title  Vkrification. 
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missioners  of  said  city,  in  the  discharge  of  their  duties,  nominated 
William  Anderson  of  said  city  as  a  policeman  in  the  place  of  the 
petitioner,  and  made  report  thereof  with  other  nominations  by  them 
made  to  the  common  council  of  said  city,  at  their  meeting  on 
the  26th  day  of  May,  i873/  that  upon  the  presentation  of  said  re- 
port, and  before  action  thereon,  the  petitioner  was  proposed  in  said 
meeting  as  a  substitute  to  take  the  place  of  said  Anderson;  that  on 
said  twenty-sixth  day  of  May,  y antes  King  was  the  clerk  of  said  coun- 
cil, and  it  was  his  duty  as  such  clerk  to  make  a  true  record  of  all  the 
proceedings  and  votes  of  said  council  at  their  said  meeting  ;  that  the 
record  of  said  proceedings  and  votes  made  and  kept  by  said  clerk 
was  not  a  true  record  thereof,  but  was  incorrect  and  untruthful,  and 
especially  in  this,  that  while  in  said  record  the  name  of  the  peti- 
tioner should  have  appeared  as  a  substitute  to  take  the  place  of 
said  Anderson,  it  appeared  and  was  by  said  clerk  untruthfully 
recorded,  "  Barney  Farrell  to  take  the  place  oi  H.  L.  Sturdevant ;'''' 
that  afterwards  said  council  voted  that  said  record  be  so  amended 
that  the  part  thereof,  "  Barney  Farrell  to  take  the  place  of  H.  L. 
Sturdevant,''''  should  read,  '•'■  Barney  Farrell  to  take  the  place  of 
William  Anderson,''''  and  directed  said  clerk  to  erase  the  name  of 
H.  L.  Sturdevant  from  said  record  w^here  the  same  appeared  as 
aforesaid,  and  substitute  therefor  the  name  of  William  Anderson; 
yet  that  said  clerk,  although  his  record  was  untrue  as  aforesaid,  had 
neglected  and  refused,  and  still  neglected  and  refused,  to  amend  the 
same,  wilfully  and  without  any  reason  or  excuse  therefor  \{conclud- 
ing  'with  a  prayer  in  the  usual  form  that  a  writ  of  mandamus 
might  issue  enjoining  and  requiring  said  clerk  to  amend  said  record 
as  above). '[^ 

11.  To  Amend  Bill  of  Exeeptions.2 

Form  No.  1 1  89. 

(Precedent  in  Knox  v.  McFerran,  4  Colo.  348.) 

[  (  Caption . )  ]  ^ 

Now  at  this  day,  it  being  one  of  the  days  of  the  regular 
October  Term,  A.D.  i875,  of  said  court,  comes  fames  H.  B.  Mc- 
Ferran^  defendant  and  appellee  in  said  cause,  by  his  attorney,  and 
moves  the  court  to  amend  the  bill  of  exceptions  heretofore  filed 
herein ;  and  affidavits  of  counsel  for  defendant,  and  of  defendant 
himself,  having  been  filed  in  support  of  said  motion ;  there  being  no 
counter  affidavits  filed,  or  other  evidence  in  contradiction  of  the  said 
affidavits  filed  by  the  defendant;  and  the  notes  taken  by  the  court 
at  the  trial  of  said  cause  having  been  mislaid  and  lost ;  and  the  said 
judge  having  been  misled  as  to  the  agreement  of  counsel  for  the 
respective  parties  in  connection  with  said  bill  of  exceptions  at  the 
time  of  the  presentation  of  the  same  for  his  approval,  and  he  having 


1.  See  supra,  note  2,  p.  740. 

2.  For  notice  of  application  to 
amend  bill  of  exceptions,  see  supra,  I. 
6.  For  order  granting  leave  to  amend 


appeal    papers,    see   infra,    IV.    i.    i. 

(3)- 

3.  Forthe  formal  parts  of  a  motion  in 
Colorado,  consult  the  title  Motions. 
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in  consequence  thereof  signed  the  same  without  a  careful  inspec- 
tion thereof;  and  the  court  being  convinced  that  said  bill  of  excep- 
tions contains  material  error,  and  should  be  so  amended  as  to  con- 
form to  the  truth;  and  due  and  proper  notice  having  been  given 
counsel  for  plaintiff  and  appellants  of  the  submission  of  this  motion; 
and  after  argument  of  counsel  thereon  :  It  is  hereby  ordered  and 
adjudged!  by  the  court  that  said  bill  of  exceptions  be  amended  by 
striking  therefrom  all  that  part  of  the  testimony  of  yames  Knox  as 
witness,  sworn  and  examined  in  said  cause  in  behalf  of  plaintiff, 
contained  in  the  following  statement  :  "And  I,  as  cashier,  let  Mc- 
Govney  have  the  money  to  make  the  last  payment  due  on  Rose's 
bond  for  a  deed;"  also,  "I,  as  cashier  of  the  First  National  Bank, 
took  the  assignment  as  part  payment  of  McGovney's  indebtedness 
due  the  bank;"  "  He  was  allowed  two  thousand  dollars  for  the  prem- 
ises in  the  question,  and  credit  was  given  him  therefor  by  the 
bank  "    \^[concluding  in  the  usual  manner)  ]  .2 

12.  To  Amend  Assig^nment  of  Errors. 

Form  No.  1 1  go. 

(  Caption . )  3 

Comes  now  the  appellant  Richard  Roe  in  the  above  entitled 
cause,  wherein  yohn  Doe  is  plaintiff  and  respondent,  and  the  said 
Richard  Roe  is  defendant  and  appellant,  and  alleges  that  the 
assignment  of  errors  herein  made  by  yeremiah  Mason ^  attorney  for 
the  appellant,  is  defective  in  this,  to  wit  inhere  set  out  in  words 
and  figures  the  defects  alleged)  in  that  the  defects  above  set  forth 
w^ere  occasioned  by  and  due  to  inhere  set  out  the  reasons  why  the 
mistake  occurred  in  the  assignment  of  errors)  :  Avherefore  appel- 
lant prays  leave  to  amend  said  assignment  of  errors  in  this,  to  wit 
inhere  set  out  in  words  and  figures  the  amendment  proposed  to  the 
assignment  of  errors) .  yeremiah  Mason, 

(  Verification.)^  Attorney  for  the  Appellant. 

13.  To  Amend  Affidavit. 

Form  No.  1 1  g  i . 
(Precedent  in  Strong  v.  State,  105  Ind.  2.) 

[{Caption.)  Y 

Comes  now  the  State,  by  Elijah  C.  Martindale,  prosecuting 
attorney,  and  moves  the  court  to  amend  the  affidavit  filed  in  this 
cause  by  inserting  the  word  "on"  at  the  end  of  line  number  ten, 
the  following,  to  wit :  "the  north  half  of  lot  nuxnh&r  fifty-six  {56), 
and  occupied  by  said  Mattie  Smith,''''  and  by  inserting  immediately 

1.  This  form  is  as  much  an  order  as        3.  See  supra,  note  4,  p.  740. 

a  motion  to  amend,  and  might  also  be  4.   For  the  formal  parts  of  a  motion 

placed  under  subd.  IV.  i.  /.  (3).  in    Indiana,     consult    the    title    Mo- 

2.  For  the  formal  parts  of  a  motion  in  tions. 
Colorado,  consult  the  title  Motions. 
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after  the  words  "  store-room  "  on  line  ten,  the  following  words,  to 
wit,   "  and  dwelling."  Mattie  Smith. 

E.   C.  Martindale^  Pros.  Att'y. 
Subscribed  and  sworn  to  before  me, 

this  9th  day  of  September ^  i885. 

Isaiah   Walker,  F.  C.  C.l 

14.  For  Leave  to  File  an  Amended  Pleading.2 

Form  No.  1 1  9  2 . 
(  Caption . )  3 

Now  comes  yohn  Doe  (or  Richard  Roe),  the  plaintiff  (or  the 
defendant)  in  the  above  entitled  cause,  by  Oliver  Elsworth  (or 
yeremiah  Mason)  his  attorney,  and  prays  the  court  for  leave  to  file 
an  amended  complaint  (or  answer,  or  bill,  or  reply,  etc.,  naming 
whatever  the  amended  pleading  may  be)  hereunto  annexed  [or  Ji led 
herewith).  Oliver  Elsworth   [or  yeremiah  Alason), 

Attorney  (or  Solicitor)  for  the  Plaintiff  (or  Defendant) . 

15.  For  Mandamus  to  Compel  County  Clerk  to  Execute  an 
Amended  Tax  Deed. 

Form  No.   i  193. 
(Precedent  in  Clippinger  v.  Tuller,  10  Kan.  377.) 

[{Caption.)  ]* 

The  plaintiff  complains  of  said  yay  W.  Tuller  for  that,  on  the 
eighth  of  January.,  i870,  the  said  Tuller  was  in  law  and  in  fact 
the  clerk  of  the  said  county  of  Nemaha,  and  as  such  clerk  made, 
executed,  and  delivered  to  the  said  plaintiff  a  certain  deed  purport- 
ing to  convey  all  the  right,  title,  and  interest,  as  such  clerk,  in  and 
to  the  W.  \  of  the  N.  E.  \  of  section  6,  in  township  Jf,  of  range  12, 
reciting  in  said  deed  that  the  said  land  had  been  sold  for  the  taxes 
due  thereon  for  the  year  \862,  and  bid  off  by  Charles  G.  Scrafford, 
county  treasurer  of  said  county,  for  the  sum  of  %3.95.,  when  in  truth 
and  in  fact  the  said  land  was  bid  off  for  the  said  county  of  Nemaha 
by  the  said  Charles  G.  Scrafford,  the  treasurer  of  said  county,  as 
will  more  fully  appear  from  the  record  in  the  office  of  the  treasurer; 
and  the  said  Jay  W.  Tuller,  clerk  of  said  county  as  aforesaid,  did 

1.  The  court  in  speaking  of  this  be  amended  in  a  case  like  this  is  not 
paper  said :  "  We  do  not  regard  the  therefore  now  properly  before  us.  It 
paper  filed  as  above,  and  purporting  may  not,  nevertheless,  be  out  of  place 
to  amend  the  affidavit  in  certain  re-  to  remark  that  if  a  circuit  court 
spects,  as  amounting  to  an  actual  possesses  such  a  power,  which  we  re- 
amendment  of  that  document.  The  gardasexceedingly  doubtful,  it  inheres 
amendments  which  the  prosecuting  in  the  court,  and  rests  upon  general 
attorney  evidently  intended  to  make  principles."  Strong?^.  State,  105  Ind. 2. 
were  such  as  could  only  have  been  2.  For  notice  of  motion  for  leave  to 
made,  if  at  all  under  our  practice,  by  an  serve  proposed  amended  pleading, 
interlineation  of,  and  swearing  anew  see  supra,  I.  5. 
to,  the  original  affidavit,  or  by  the  sub-  3.  See  supra,  note  2,  p.  734. 
stitution  of  a  new  affidavit  in  its  stead.  4.  For  the  formal  parts  of  a  petition 
The  question  of  the  power  of  a  cir-  in  Kansas,  consult  the  title  Peti- 
cuit  court  to  authorize  the  affidavit  to  tions. 
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assign,  on  the  eighth  of  January^  iS68,  all  the  right,  title,  and  in- 
terest of  the  said  county  of  Nemaha  and  state  of  Kansas  to  the  land 
aforesaid,  instead  of  which  he  recited  in  said  deed  that  he  assigned 
all  of  his  own  individual  right,  title,  and  interest.  And  the  said 
plaintiff  further  avers  that  the  said  defendant  7a//^rmade  and  exe- 
cuted the  deed  aforesaid  to  John  S.  Hidden  and  Albert  W.  Slater 
for  and  in  consideration  of  the  said  sum  of  %3.95;  .  .  .  and  that 
the  said  Hidden  and  Slater  did  by  deed  convey  all  their  right,  title, 
and  interest  in  the  said  land  to  this  plaintiff.  .  .  .  And  the  plain- 
tiff further  avers  that  the  said  Nathan  Burham  claims  some  kind  of 
title  to  said  lands.  Now,  as  the  said  defendant  Tuller,  as  clerk  of 
the  said  county  of  Nemaha,  made  a  mistake  in  making  the  deed 
and  assignment  aforesaid  to  the  said  Hidden  and  Slater,  in  not 
making  it  in  pursuance  of  law,  .  .  .  and  in  reciting  that  the  said 
Tuller  assigned  his  right,  title,  and  interest  in  said  certificate,  when 
in  truth  and  in  fact  he  intended  to  assign  and  did  assign  the  right, 
title,  and  interest  of  Nemaha  county  to  the  said  land,  the  plaintiff 
prays  that  a  decree  may  be  entered  up  requiring  the  said  Jay  W. 
Tuller  to  forthwith  execute  and  deliver  to  the  said  plaintiff,  as  the 
party  in  interest,  an  amended  deed,  in  pursuance  of  law,  conveying 
all  the  right,  title,  and  interest  to  said  lands  acquired  by  the  said 
tax  sale  of  sixth  of  May,  i863,  of  the  said  county  of  Nemaha,  by 
virtue  of  the  laws  of  said  state  of  Kansas  made  and  provided  in 
such  cases  [  (concluding  in  the  usual  tnanner)  ].i 

III.  AFFIDAVIT  TO  ACCOMPANY  APPLICATION   OR   NOTICE  OF 
APPLICATI0N.2 

1.  To  Amend  Complaint.^ 

a.  By  Coppectlng  Fictitious  Name. 

Form  No.  1 194. 

(  Title  of  cause  and  venue)  .* 

yohn  Doe,  being  duly  sworn,  says: 

First,  That  he  is  the  plaintiff  in  this  action. 

Second,  That  he  was  not  acquainted  with  the  real  name  of  the 
defendant  in  this  action  until  after  the  commencement  of  this 
action,  and  about  ten  days  ago. 

Third,  That  the  defendant's  real  name  is  Robert  Roe,  and  not 
Richard  Roe  the  fictitious  name  under  which  he  was  sued. 

{Jurat.)^  John  DoeA 

1.  For  the  formal  parts  of  a  petition  supra,  II.  i.  For  order  granting  leave 
in  Kansas,  consult  the  title  Pkti-  to  amend  complaint,  see  infra,  IV.  i. 
TIONS.  a.    For   amendment  of   complaint  by 

2.  It  is  the  better  practice  to  serve  consent,  see  infra,  V.  i.  For  illustra- 
or  file  an  affidavit  with  the  notice  of  tion  of  amended  complaint,  see  infra, 
application  to  amend,  or  with  the  ap-  VII.  i. 

plication   itself.     See   supra,    note   i,  4.  For  the  formal  parts  of  an  affida- 

p.  716.  vit  generally,  as  well  as   in  the  par- 

3.  For  notice  of  motion  to  amend  ticular  jurisdictions,  including  the 
complaint,  see  supra,  I.  i.  For  ap-  title,  venue,  signature,  and  jurat,  con- 
plication    to    amend    complaint,    see  suit  the  title  Affidavits,  ante. 

744  Volume  I. 


1196.  AMENDMENTS.  1195. 

b.  By  Striking  Out  and  Substituting  Parties  after  New  Trial  Ordered,  and 
Filing  Supplementary  Complaint,  Etc. 

Form  No.  1 1 9  5 . 

[Title  of  cause  and  venue.)"^ 

R.  P.  Getty,  being  duly  sworn,  says  that  he  is  one  of  the  plain- 
tiffs in  this  action ;  that  the  action  was  brought  for  the  purpose 
of  rescinding  a  contract  alleged  by  the  plaintiffs  to  have  been 
fraudulent,  and  to  recover  the  moneys  contributed  or  paid  by 
the  plaintiffs  under  and  in  pursuance  of  said  contract ;  that  prior 
to  the  commencement  of  this  action  the  plaintiffs,  believing  that 
they  had  been  defrauded,  and  not  understanding  the  exact  method 
and  nature  of  the  fraud  by  which  they  had  been  induced  to 
part  with  their  money,  caused  some  investigations  to  be  made,  the 
substantial  results  of  which  were  embodied  in  the  original  com- 
plaint in  this  cause ;  but  that  afterwards,  when  the  cause  came  to 
be  tried,  the  plaintiffs  found  that,  while  the  matters  of  fact  stated 
in  the  complaint  were  substantially  true,  yet  that  the  complaint  was 
not  as  full  and  as  accurate  in  all  relating  to  the  details  of  the  fraud 
as  the  proofs  upon  the  trial ;  that  on  the  trial  the  plaintiff's  counsel 
prepared  and  submitted  to  the  court  proposed  findings  of  fact, 
intending  to  ask  the  court,  in  case  said  findings  of  fact  should  be 
adopted  by  the  court,  to  conform  the  pleadings  thereto,  but  that 
the  court  rendered  judgment  for  the  defendants,  which  judgment 
has  been  reversed  and  a  new  trial  granted  by  the  Supreme  Court  on 

appeal;  that  after  the  commencement  of  this  action,  y.  H.  H- 

and  y.  A.  A ,  who  were  originally  coplaintiffs,  transferred 

and  assigned  their  shares  and  interests  in  the  cause  and  causes  of 
action  set  forth  in  the  complaint  to  the  plaintiffs  R.  P.  Getty  and 
S.  E.  G ;  that  the  proposed  amended  and  supplemental  com- 
plaint hereto  annexed  embodies  the  facts  which,  as  deponent 
believes,  were  substantiated  by  the  proofs  given  on  the  trial  of  this 
cause  ;  and  that  while  the  said  proposed  amended  and  supplemental 
complaint  embodies  substantially  the  same  cause  of  action  set  forth 
in  the  original  complaint,  and  does  not  involve  any  abandonment 
of  such  cause  or  such  original  complaint,  it  states  more  accurately 
and  fully  than  the  original  complaint  did  the  details  of  the  fraud 
complained  of  by  the  plaintiffs,  and  the  connection  of  the  defend- 
ants therewith.  Wherefore  the  plaintiff  asks  the  court  to  enter  an 
order  requiring  the  defendant  to  show  cause  why  said  amended  and 
supplemental  complaint  should  not  be  filed.  R.  P.  Getty. 

[yurat.Y 

2.  To  Amend  Declaration.^ 

AFFIDAVIT  TO  ACCOMPANY  MOTION  FOR  LEAVE   TO    AMEND   DECLA- 
RATION BY  ADDING  NEW  COUNT. 

1.  See  supra,  note  4,  p.  744.  see  supra,  II.  2.    For  order  granting 

2.  For  notice  of  motion  for  leave  leave  to  amend  declaration,  see  infra, 
to  amend  declaration,  see  supra,  I.  3.  IV.  i.  c.  For  amendment  of  declara- 
For  application  to  amend  declaration,  tion  by  consent,  see  infra,  V.  2.     For 
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Form  No.  1 1  96. 
(Precedent  in  Gilman  v.  Gate,  56  N.  H.  161.) 

[  (  Caption ,  including-  venue. )  ]  i 

I,  Evarts  W.  Farr,  of  Littleton,  in  the  county  of  Grafton  and 
state  of  Neiu  Hampshire,  depose  and  say  that  I  am  counsel  for  the 
plaintiff  in  the  action  Albert  Gilman  v.  B.  &  C.  F.  Cate  and 
Samuel  Thompson;  that  I  was  counsel  at  the  commencement  of  the 
suit,  and  drew  the  original  writ ;  that  said  cause  has  been  referred 
to  a  referee,  and  a  partial  hearing  had;  that  said  action  is  trespass 
quare  clausum,  and  the  locus  in  quo  is  described  in  the  original 
declaration  as  follows:  "The  plaintiff's  close,  situated  in  said 
Bethlehem,  and  being  the  south  half  of  lot  number  62,  designated 
by  number  only,  and  usually  called  the  David  F.  Gilman  farm  ;  " 
that  at  the  time  of  making  the  said  declaration,  I  understood  the 
boundaries  of  the  south  half  of  said  lot  62  to  be  the  same  as  those 
described  in  the  new  count,  and  intended  to  sue  for  the  same  tres- 
pass and  taking  in  the  original  declaration,  as  is  set  forth  in  the 
amended  count,  by  more  particularly  describing  the  monuments 
claimed  by  the  plaintiff  as  the  boundaries  of  the  south  half  of  the 
said  lot  62.  I  do  not  intend  or  expect  to  prove  or  recover  for  any 
other  or  different  trespass  under  the  second  count,  than  I  intended 
or  expected  to  prove  or  recover  for  under  the  original  count ;  that, 
at  the  partial  hearing  before  the  referee,  the  plaintiff  proved  title  to 
the  locus  in  quo  as  described  in  the  amended  declaration,  and  that 
he  and  his  grantors  had  been  in  possession  of  the  same  for  a  series  of 
years.  The  defendants,  without  showing  any  title  or  possession 
except  the  trespass  committed,  offered  evidence  that  they  claimed 
tended  to  prove  that  the  westerly  line  of  said  lot  62  was  some  thirty- 
two  rods  east  of  the  westerly  line  of  said  lot  as  claimed  and  proved 
by  the  plaintiff,  and  that  said  trespass  was  committed  within  said 
two  lines,  and  claimed  that  the  plaintiff  could  not  recover  for  said 
trespass  under  the  description  of  the  locus  in  quo  in  the  original 
declaration,  if  said  referee  should  find  said  lot  line  to  be  where  they 
claimed  it.  Wherefore  the  plaintiff  asks  leave  to  file  said  new 
count  specifying  known  fixed  boundaries  upon  the  land  as  claimed 
by  him  to  be  the  true  w^esterly  line  of  said  lot  62.  and  the  line  which 
he  intended  to  describe  in  the  original  declaration. 

[{yurat.)Y  [{  Signature. )Y 

AFFIDAVIT  IN  SUPPORT  OF  SUMMONS  AT  COMMON  LAW  (aFTER 
HILARY  rules)  BY  DEFENDANT  TO  OBTAIN  ORDER  TO  AMEND 
MISNOMER. 2 

Form  No.  1 197. 

(Chit.  Archb.  Forms  617.) 
In  the  Queen's  Bench  (or  Common  Pleas)  (or  Exchequer  of  Pleas). 

illustration    of   amended    declaration,     consult  the  title  Affidavits,  ante. 
see  infra.  VII.  2.  2.  Compare  the  summons  in  such  a 

1.  For  the  formal  parts  of  an  affidavit  proceeding  as  shown  in  Form  No.  1139, 
generall7,aswellas  in  New  Hampshire,     supra. 
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yo^«  Z>og,  plaintiff,  ~^  Robert  Roe^oi ,  in  the  county 

against  I       of ,  the  above  named  de- 

Rohert  Roe,  sued  by  the  name  (  fendant,  against  whom  the  above 
of  Richard  Roe,  defendant.  J  named  plaintiff  hath  declared  in 
this  suit  by  the  name  of  Richard  Roe,  maketh  oath  and  saith  that 
his  right  and  true  name  is  Robert  Roe,  and  that  he  has  always  been 
called  and  known  by  that  name,  and  that  he  has  never  been  called 
or  known  by  the  name  of  Richard  Roe.  Robert  Roe. 

Sworn  in  court  at   Westminster  Hall, 
this  tenth  day  of  July,  i847. 

By  the  Court. 

3.  To  Amend  Bill  in  Equity.^ 

a.  Before  Replication  Filed. 

Form  No.  i  igS. 

(3  Danl.  Ch.  PI.  &  Pr.  2168.) 
In  Chancery. 

Between  yohn  Doe,  plaintiff,  ^ 

and  > 

Richard  Roe  and  Samuel  Short,  defendants.  ) 

I,  yohn  Doe,  of ,  the  above  named  plaintiff,  make  oath  and 

say  as  follows : 

First,  That  the  draft  of  the  prepared  amendments  to  the  plain- 
tiff's bill  has  been  settled,  approved,  and  signed  by  the  counsel. 

Second,  That  such  amendments  are  not  intended  for  the  purpose 
of  delay  or  vexation,  but  because  the  same  are  considered  to  be  ma- 
terial for  the  case  of  the  plaintiff.*  [Signature.)^ 
{Jurat,  j^ 

b.  After  Replication  Filed  or  after  Expiration  of  Four  Weeks  from  the 
Time  when  Answer  is  Deemed  Sufficient. 

Form  No.  1 199. 
(3  Danl.  Ch.  PI.  &  Pr.  2168.) 

(  Commencing  as  in  Form  No.  1198,  and  continuing  doivn  to  *) 
that  the  matter  of  the  proposed  amendment  is  material,  and  could 
not,  with  reasonable  diligence,  have  been  sooner  introduced  into 
such  bill  {here  set  out  in  words  and  figures  the  materiality  of  the 
amendments,  stating  any  and  all  facts  which  may  enable  the  court  to 
judge  whether  reasonable  diligence  has  been  used  on  the  part  of  the 
plaintiff) . 

( Signature  and  jurat.  )2 

1.  For    notice     of     application     to     IV.  r.  d.     For  illustration  of  amended 
amend  bill  in  equity,   see  supra,  I.  4.     bill  in  equity,  see  infra,  VII.  2. 
Forapplication  to  amend  bill  in  equity,         2.  For  the  formal  parts  of   an  affi- 
see   supra,  II.  4.     For  order  granting     davit  in  chancery  practice,  consult  the 
leave  to  amend  bill  in  equity,  see  infra,     title  Affidavits,  ante. 
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4.  To  Amend  Plea.i 

Form  No.  i  200. 
(i  Humphr.  Prec.  436.)  2 
State  of  Neyj  York,  \       3 


County  of  Suffolk 
Richard  Roe    ) 

ats.  >  In  the  Supreme  Court. 3 

yohn  Doe.         ) 
State  of  New  York,  )       , 
County  of  Suffolk.     \ 

yercmiah  Mason,  the  attorney  for  the  defendant  in  this  cause, 
being  duly  sworn,  deposes  and  says  that  the  plea  of  abatement 
[or  specify  ivhatever  the  plea  may  be)  heretofore  put  in  for  the 
defendant  in  said  cause  was  pleaded  in  the  belief  that  it  contained 
a  good  answer  to  the  action,  both  in  form  and  substance.  And 
this  deponent  further  says  that  he  verily  believes  the  said  plea  to  be 
true  in  point  of  fact,  and  further  says  not.  Jeremiah  Mason. 

Sworn  on  Xhe.  first  day  of  February, 
i896,  before  me.      John  Hancock, 

Commissioner  of  the  Supreme    Court 
(seal)  {^or  other  off cer  of  other  description 

entitled  to  take  aff davit). "^ 

5.  To  Amend  Reply. 

Form  No.  1201. 
(Precedent  in  Wright  v.  Bacheller,  16  Kan.  265.) 

[  (  Caption,  including  venue. )  ]  * 

O M ,  being  duly  sworn,  deposes  and  says  that  he  is 

the  attorney  for  the  plaintiff  in  the  above  entitled  cause,  who  made  up 
the  pleadings  for  the  plaintiff  in  said  cause,  and  that  when  he  filed 
the  amended  reply  herein  he  had 'no  intention  of  abandoning  the 
original  reply  then  on  file  in  said  cause,  but  intended  the  amended 
reply  to  be  only  an  addition  to  said  original  reply,  and  then  believed 
(and  did  believe  until  the  ruling  of  the  court  this  morning)  that  such 
was  the  legal  effect  of  such  amended  reply,  and  that  it  did  not 
supersede  the  said  amended  reply,  but  that  both  stood  together. 

^Signature  and  jurat. ^y^ 

6.  To  Amend  Bill  of  Particulars. 

Form  No.  1202. 
(i  Humph.  Prec.  435.) 
(  Title  of  cause  and  venue  as  in  Form  No.  1200. ) 

1.  For    order     granting     leave     to  York  practice,  or  a  similar  systenrj. 
amend  plea,  see  infra,  IV.  1.  f.  3.  See  supra,  note  i,  p.  746. 

2.  There  are  now  no  pleas  under  the  4.  For  the  formal  parts  of  an  affida- 
New  York  Code  practice,  so  that  this  vit  in  Kansas,  including  the  caption, 
form  is  inapplicable  to  the  practice  in  venue,  signature,  and  jurat,  consult  the 
that  state  at  the  present  time.  It  is  title  Affidavits,  ante.  The  matter  to 
preserved,  however,  as  a  pattern  for  be  supplied  in  [  -]  is  not  found  in  the 
use  in  such  states  as  follow  the  old  New  precedent. 
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Richard  Roe,  the  defendant  in  this  cause,  being  sworn,  says  that 
he  has  fully  and  fairly  stated  the  case  in  this  cause  to  yeremiah 
Mason.,  his  counsel  therein,  who  resides  at  Riverhead,  in  the  county 
and  state  aforesaid,  and  he  is  advised  by  his  said  counsel,  and  be- 
lieves, that  the  bill  of  particulars  heretofore  served  by  this  deponent 
(or  his  attorney)  on  the  plaintiff's  attorney  in  this  cause  requires 
amendment  in  this,  to  wit  inhere  set  forth  the  proposed  amendment 
or  amendments.,  and  give  some  reason  luhy  it  or  they  luere  not  put 
in  the  original  bill  of  particulars)  [and,  further,  state  that  the  pro- 
posed amendments  are  true,  and  that  they  are  for  claims  which 
ought  justly  to  be  allowed  to  the  defendant  on  the  trial  of  the  cause). 

(yurat.)^  (Signature.)^ 

7.  To  Amend  Summons.^ 

Form  No.  i  203. 

(  Venue  and  caption.)^ 

Oliver  Elsworth,  being  duly  sworn,  upon  oath  says  that  he  is 
the  attorney  of  record  for  the  above  named  John  Doe,  the  plaintiff 
in  this  cause;  that  suit  was  instituted  herein  on  \}a&  first  day  of  fuly, 
iS96,  by  serving  a  summons  upon  the  defendant  "John  Smith,  serv- 
ice not  being  had  upon  the  other  defendant  sued  as  Richard  Roe, 
but  at  the  time  of  the  institution  of  the  suit  and  the  suing  out  of 
the  writ  of  summons,  and  for  a  long  time  thereafter,  to  wit,  until 
the  first  day  of  September ,  iS96,  neither  fohn  Doe  the  plaintiff 
herein,  nor  Oliver  Elsworth  his  attorney  of  record  aforesaid,  knew 
or  was  able  to  ascertain  what  the  real  name  of  the  defendant  des- 
ignated as  Richard  Roe  in  the  summons  was,  although  they  and 
each  of  them  used  due  diligence  to  ascertain  the  true  name  of  the 
said  defendant  so  designated  as  Richard  Roe  in  the  said  summons 
as  aforesaid ;  that  said  defendant,  sued  under  the  name  of  Richard 
Roe,  is  and  is  known  by  the  name  of  William  fones. 

Oliver  Elsworth,  Attorney  for  the  Defendant. 

{Jurat.)^ 

IV.  GRANTING  APPLICATION.* 

1.  Order  Granting  Leave  to  Amend.5 

a.  Complaint. 

(1)  Generally. 

1.  See  supra,  note  i,  p.  746.  and  proceedings  at  law,  see  iEncyc.  of 

2.  For  notice  of  motion  for  leave  to  Pl.  and  Pr.  629-640.  For  notice  of 
amend  summons,  see  supra,  I.  i.  c.  motion  to  amend  complaint,  see  supra, 

3.  See  supra,  note  i,  p.  746.  I.  i.     For  application  to  amend  com- 

4.  Orders  refusing  leave  to  amend  plaint,  see  supra,  II.  i.  For  affidavit 
pleadings  and  papers  may  be  framed  to  amend  complaint,  see  supra,  III. 
by  using  Forms  Nos.  1204  to  1288,  as  i.  For  amendment  of  complaint  by 
patterns,  by  inserting  clauses  denying  consent,  see  infra,  V.  i.  For  illustra- 
the  motion  or  petition  for  leave  to  tion  of  amended  complaint,  see  infra, 
amend  instead  of  the  clauses  granting  VII.  i. 

leave  to  amend.     For  an  illustration  of        Amending    Original,    or    Filing    New 

this  see  Form  No.  1268.  Pleading.  —  In   case   of    mere    formal 

6.  For  the  practice  relating  to  the     errors,  an  order    allowing  the  origi- 

granting  of  leave  to  amend  pleadings     nal  on  file  to  be  amended  is  proper, 
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Form  No.  1204. 

(  Title  of  cause  as  in  Form  No.  1131.) 

At  the  (or  a) 1  Term  2  of  the 3  Court,  held  at  - 


on  the^r5^  day  of  September,  iS96.  Present,  the  Honorable  John 
Marshall.,  justice  {ox  judge). 

Upon  reading  and  filing  the  affidavit  of  John  Doe.,  plaintiff  in 
the  above  entitled  cause,  and  a  notice  of  this  motion  and  satisfactory 
proof  of  due  service  of  said  notice  of  motion, 5  and  on  motion  of 
Oliver  Els-worth.,  attorney  for  John  Doe,  the  plaintiff  in  this  cause, 
and  after  hearing  Jeremiah  Mason,  attorney  for  the  defendant  in 
this  cause  (or  no  one  appearing)  in  opposition  :f 

Ordered,  That  John  Doe,  the  plaintiff  aforesaid,  have  leave  to 
amend  his  complaint  in  this  action  by  the  insertion  of  the  following 
word  (or  -words,  or  clause,  or  clauses)  to  wit  {here  set  out  in  words 
and  figures  the  proposed  atnendment  or  amendments  -which  are 
allo-wed  to  be  made,  designating  particularly  the  place  or  places  in 
the  complaint  -where  the  insertion  or  insertions  are  to  be  made)^* 
{concluding  the  order  in  the  usual  manner).'^ 

OR 

Form  No.  i  205. 

(  Title  of  cause  as  in  Form  No.  1131.) 

Now  on  this  day  come  the  parties,  John  Doe  the  plaintiff,  by  his 
attorney  Oliver  Elsworth,  and  Richard  Roe  the  defendant,  by  his 
attorney  Jeremiah  Mason,  and  by  consent  it  is  ordered  by  the  court 
that  the  said  plaintiff  have  leave  to  amend  his  complaint  herein  as  he 
shall  be  advised  herein  (or  by  inserting  the  folio-wing  -word,  or 
-words,  or  clause,  or  clauses  setting  out  in  words  and  figures  the 
proposed  amendment  or  amendments  which  are  alleged  to  be  made 
by  consent,  designating  particularly  the  place  or  places  in  the  com- 

De  Caters  v.  LeRay  De  Chaumont,  3  3.  The  name  of  the  court  differs  in 

Paige   (N.  Y.)    178;    Jackson   v.  Bel-  the  various  jurisdictions,  and  this  blank 

knap,  7  Johns.  (N.  Y.)  300;  and  service  may  be  filled  out  to  suit  the  particular 

of  a  certified  copy  of  the  order,   with-  jurisdiction, 

out   a   new   copy   of   the   original,    is  4.  See  supra,  note  4,  p.  716. 

enough.  6.  Here   must   be   named   and    des- 

But  where   the   amendment  is  sub-  ignated  all  the  papers  known  as  the 

stantial — e.  g-.,  striking  out  or  adding  "motion  papers,"  ordinarily  being  the 

an  allegation — it  should  not  be  done  Notice  of  Motion  to  Amend,  the  Affi- 

by    mutilating   or    altering   the   files,  davit  accompanying  the  same,  and  the 

The  party  amending  should  either  file  proof   of   service  of   such  Notice  and 

a  new  pleading,  or  file  a  statement  of  Affida\nt. 

the  amendment  and  designate  by  ref-  6.  An  order  which  grants  leave  to 
erence  where  the  new  matter  is  to  be  amend  in  general  terms,  without  set- 
inserted,  or  what  is  to  be  considered  ting  out  the  particular  amendment  in 
as  stricken  out.  Stimpson  v.  Daniels,  detail,  is  irregular.  Thompson  v.  Ma- 
te Ohio  St.  620;  Luce  v.  Graham,  4  lone,  13  Rich.  (S.  Car.)  252. 
Johns.  Ch.  (N.  Y.)  170.  The  usual  7.  For  the  formal  parts  of  an  order 
practice  is  to  serve  a  new  pleading.  generally,   as   well   as  in  the  various 

1.  See  supra,  note  2,  p.  716.  particular  jurisdictions,    consult    the 

2.  See  supra,  note  3,  p.  716.  title  Orders. 
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plaint  where  the  insertion  or  insertions  are  to  be  made)  {^concluding 
the  order  in  the  usual  tnanner)  .^ 

OR 

Form  No.  1206. 

(  Title  of  cause  as  in  Form  No.  1131.) 

It  appearing  to  the  court,  on  the  motion  of  Oliver  Elsivorth, 
attorney  for  the  plaintiff  in  this  cause,  that  notice  of  a  motion  for 
leave  to  amend  the  complaint  in  this  action  has  been  duly  served  on 
the  counsel  for  the  defendant,  and  that  the  plaintiff  should  be  allowed 
to  amend  his  complaint  in  the  manner  stated  in  his  said  notice,  it  is 
hereby  ordered  that  the  plaintiff  be  permitted  to  amend  said  com- 
plaint by  inserting  the  following  word  (or  words,  or  clause,  or 
clauses)  to  wit  [here  set  out  in  -words  and  figures  the  proposed 
amendment  or  ainendm.ents  so  allowed  to  be  made,  designating  par- 
ticularly the  place  or  places  in  the  complaint  where  the  insertion 
or  insertions  are  to  be  made)  {concluding  the  order  in  the  usual 
manner)."^ 

OR 

Form  No.  1207. 

(  Title  oj"  cause  as  in  Form  No.  1131.) 

On  motion  of  Oliver  Elsworth,  attorney  for  the  plaintiff  in  the 
above  entitled  cause,  notice  of  motion  having  been  duly  served  on 
the  counsel  for  the  defendant  herein,  and  after  hearing  both  sides, 
the  arguments  of  Oliver  Elsworth,  counsel  for  the  plaintiff,  and 
yeremiah  Mason,  counsel  for  the  defendant,  it  is  hereby  ordered 
that  the  plaintiff  have  leave  to  amend  his  complaint  filed  herein  (or 
add,  as  he  shall  be  advised)  {^concluding  the  order  in  the  usual 
manner)  A- 

(2)  Within  a  Certain  Time. 

Form  No.  i  208. 

(  Commencing  as  in  Form  No.  1204,  <^f^d  continuing  down  to  *) 
within  ten  days  from  the  date  of  this  order  {concluding  the  order  in 
the  usual  manner).'^ 

(3)  Upon  Payment  of  Costs. 

Form  No.  1209. 

(  Commencing  as  in  Form  No.  1204,  ««^  continuing  down  to*)  on 
the  payment  of  twenty  dollars  costs  to  the  defendant  {concluding 
the  order  in  the  usual  manner).^ 

(4)  With  Leave  to  Defendant  to  Answer  or  Demur. 

Form  No.  12  10. 

(  Commencing  as  in  Form  No.  1204,  '^'"■d  continuing  down  to  *) 
and  that  the  defendant  have  leave  to  answerer  demur  thereto  within 
days  {concluding  the  order  in  the  usual  manner)  .'^ 

1.  See  supra,  note  7,  p.  750. 
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(6)  Within  a  Certain  Time  upon  Payment  of  Costs. 

Form  No.  i  2  1 1 . 

(  Commencing'  as  in  Form  No.  1204  <md  continuing  down  to  *) 
within  ten  days  from  the  date  of  this  order,  on  the  payment  of 
twenty  dollars  costs  to  defendant  {concluding  the  order  in  the  usual 
manner)  ."^ 

(6)  Upon  Payment  of  Costs,  with  Leave  to  Defendant 
TO  Answer  or  Demur. 

Form  No.  12  12. 

{Commencing  as  in  Fortn  No.  1204,  <^nd  continuing  down  to*) 
on  the  payment  of  twenty  dollars  costs  to  the  defendant,  and  that 
the  defendant  have  leave  to  answer  or  demur  thereto  within  ten 
days  {concluding  the  order  in  the  usual  manner)  .^ 

(7)  Within  a  Certain  Time,  with  Leave  to  Defendant  to 

Answer  or  Demur. 

Form  No.  i  2  13. 

(  Commencing  as  in  Form  No.  1204,  <^'"-d  continuing  down  to  *) 
within  ten  days  from  the  date  of  this  order,  and  that  the  defendant 
have  leave  to  answer  or  demur  thereto  within  ten  days  {conclud- 
ing the  order  in  the  usual  manner)  .'^ 

(8)  Within  a  Certain  Time  upon  Payment  of  Costs,  with 

Leave  to  Defendant  to  Answer  or  Demur. 

Form  No.  i  214. 

(  Commencing  as  in  Form  No.  1204,  cif^d  continuing  down  to  ♦) 
within  ten  days  from  the  date  of  this  order  on  the  payment  of 
twenty  dollars  costs  to  the  defendant,  and  that  the  defendant  have 
leave  to  answer  or  demur  thereto  within  ten  *  days  {concluding 
the  order  in  the  usual  manner).^ 

(9)  Correcting  Fictitious  Name. 

Form  No.  12  15. 

(  Commencing  as  in  Form  No.  1204,  <md  continuing  down  to  \) 
ordered  that  the  name  of  Robert  Roe  be  substituted  in  the  place  of 
Richard  Roe  as  the  real  defendant  in  the  above  entitled  cause  {con- 
cluding as  in  the  usual  manner)  fi 

OR 

Form  No.  i  216. 
(  Commencing  as  in  Form  No.  1204,  cif^d  continuing  down  to  \) 

1.  See  supra,  note  7,  p.  750.  jurisdictions,  or  rests  in  the  discretion 

2.  See  supra,  note  7,  p.  750.  of  the  coort. 

3.  See  supra,  note  7,  p.  750.  6.  See  supra,  note  7,  p.  750. 

4.  The  number  of  days  varies  with  6.  See  supra,  note  7,  p.  750. 
the  rules  of   practice  of   the   various 
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Ordered  that  the  plaintiff  in  the  above  entitled  cause  have  leave  to 
amend  his  complaint  herein  by  substituting  the  name  of  William 
yones  as  the  real  defendant  instead  of  Richard  Roe^  wherever  the 
same  occurs  in  the  said  complaint  {^concluding  in  the  usual  manner)  ^■ 

(10)  Striking  Out  or  Making  New  Parties. 

Form  No.  i  2  i  7 . 

(  Commencing  as  in  Form.  No.  1204,  and  continuing  down  to  \) 
Ordered  that  plaintiff  have  leave  to  amend  his  complaint  herein  by 
striking  out  the  name  of  Samuel  Short  from  being  one  of  the  plain- 
tiffs in  the  above  entitled  cause,  and  making  the  said  Samuel  Short 
the  party  defendant  therein  [conchiding  the  order  as  in  the  usual 
manner)  .^ 

OR 

Form  No.  1 2  1 8 . 

[Commencing  as  in  Form  JVo.  1204-,  and  continuing  down  to  \) 
Ordered  that  the  plaintiff  in  the  above  entitled  cause  have  leave  to 
amend  his  complaint  herein  by  adding  William  yones  as  a  party 
defendant  [concluding  the  order  in  the  usual  manner).^ 

Form  No.  i  2  i  9 . 

(Precedent  in  Houston,  etc.,  R.  Co.  v.  Myers,  55  Tex.  112.) 
[{Caption.)']'^ 

L.  R.  Meyers^  guardian  of  the  minor,  y.  A.  Myers ^  has  leave  to 
make  herself  party  plaintiff  and  leave  to  amend  [^[concluding  in 
the  usual  manner)].^ 

Form  No.  1220. 

(Precedent  in  Hughes  7'.  Hodges,  94  N.  Car.  57.) 
[[Caption.)Y 

It  appearing  to  the  satisfaction  of  the  court  that  Samuel  Calvert 
the  plaintiff  is  dead,  and  that  W.  H.  Hughes  has  duly  qualified  as 
executor  upon  said  Calverf  s  estate,  it  is  therefore  ordered  that  said 
W.  H.  Hughes  be  and  he  is  hereby  permitted  to  make  himself 
party  plaintiff,  upon  filing  a  good  and  sufficient  bond  in  the  sum  of 
two  hundred  dollars  for  the  prosecution  hereof  [[concluding  in 
the  usual  manner)].^ 

Form  No.  1 2  2  i . 

(Precedent  in  Matthews  7'.  Copeland,  80  N.  Car.  31.) 
[(  Caption. )'\^ 
The  plaintiff  has  leave  to  amend  by  in.serting  the  name  of  the 

1.  See  supra,  note  7,  p.  750.  6.  The  words  to  be  supplied  in  [  ] 

2.  See  supra,  note  7,  p.  750.  are  not  found   in  the  precedent.     For 

3.  See  supra,  note  7,  p.  750.  the    formal    parts    of      an    order    in 

4.  The  words  to  be  supplied  in  [  ]  North  Carolina,  consult  the  title 
are  not  found  in  the  precedent     F"or  Orders. 

the  formal  parts  of  an  order  in  Texas,         6.  See  supra,  note  7,  p.  750. 
consult  the  title  Orders. 
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state  as  an  additional  party  plaintiff,  without  costs.  Upon  such 
amendment  being  made  the  demurrer  is  overruled  and  judgment 
given  for  the  plaintiff  or  the  defendant  has  leave  to  answer,  as  of 
Spring  Term,  i878,  on  or  before  the  first  day  of  Eali  Term  [(co»- 
cluding  in  the  usual  manner)'\A 

Form  No.  1222. 

(■Precedent  in  Bucki  t.  Cone,  2^  Fla.  3.) 

{{Caption.)]^ 

December  2Ji.,  1S86,  came  the  plaintiff  by  his  attorney,  and  moves 
to  amend  the  pleadings  so  to  present  the  fact  that  puis  darrein  con- 
tinuance one  of  the  defendants,  to  wit,  Louis  Bucki,  had  died, 
and  that  the  surviving  partner  of  said  firm  and  L.  Bucki  &  Son  be 
made  the  defendant.     Granted. ^ 

ALLOWING  ATTORNEY-GENERAL    TO  AMEND    SO  AS    TO  MAKS    STATB 

A  PARTY  TO  SUIT. 

Form  No.  1223. 
(Precedent  in  Florida  v.  Georgia,  17  How.  (U.  S.)  523.) 

[{Caption.)^*^ 

That  (the  consent  of  the  state  of  Florida  being  hereby  given 
thereto)  the  attorney-general  of  the  United  States  may,  in  behalf  of 
the  United  States,  use  the  name  of  said  complainant  whenever  he 
may  deem  it  advisable  that  the  United  States  should  sue  out  any 
commission,  to  take  any  testimony  or  procure  any  proofs  in  said 
cause ;  he  giving  notice  thereof  to  the  solicitors  or  counsel  for  said 
parties,  as  aforesaid.      [(  Co«c/«5/o«.)]* 

(11)  After  Trial  to  Conform  to  the  Proofs. 

Form  No.  1224. 

(  Commencing  as  in  Form  No.  120 J^,  and  continuing  down  to  \) 
Ordered  that  the  plaintiff  in  the  above  entitled  cause  have  leave  to 
amend  his  complaint  so  as  to  conform  to  a  copy  of  the  same  ser\'ed 
on  defendant's  attorney  to  proposed  case  in  this  cause  made  on  the 
part  of  the  plaintiff,  and  that  the  complaint  so  amended  be  filed  and 
included  in  the  cost  of  the  payment  by  the  plaintiff  to  the  defend- 
ant of  the  sum  of  twenty  dollars  costs  of  opposing  this  motion,  and 
by  filing  with  the  clerk  of  the  county  of  Suffolk  a  bond  in  the 
penalty  of  two  hundred  dollars,  conditioned  that  in  case  the  defend- 
ant shall  finally  recover  costs  against  the  plaintiff,  such  costs  so  far 
as  they  have  already  accrued  shall  be  paid,  and  until  such  bond  be 
filed  the  proceedings  on  the  part  of  the  plaintiff  are  stayed  {conclud- 
ing the  order  in  the  usual  manner).^ 

1.  See  supra,  note  7,  p.  750.  motion  was  marked  "granted"  it  does 

2.  The  caption  does  not  appear  in  not  seem  to  have  been  followed  up, 
the  precedent.  For  the  formal  parts  either  bj  a  change  in  the  pleadings 
of  an  order  in  Florida,  including  the  or  otherwise.  Bucki  v.  Cone,  25 
caption,  consult  the  title  Orders.  Fla.  3. 

3.  This  record  entry  appeared  in  the  4.  See  supra,  note  7,  p.  750. 
transcript  on  appeal,  but  though  the  6.  See  supra,  note  7,  p.  750. 
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(12)  After  Demurrer  Sustained. 
Form  No.  1225. 

(  Title  of  cause  as  in  Form  No.  1131.) 

Now  at  this  day  come  the  parties  hereto,  John  Doe.,  by  Oliver 
ElsTVorth  his  attorney,  and  Richard  Roe^  by  yeremiah  Mason  his 
attorney,  and  thereupon  the  cause  coming  on  to  be  heard  upon  de- 
murrer of  said  defendants  to  the  complaint  of  the  plaintiff  herein, 
and  after  hearing  the  arguments  of  counsel  respectively,  the  court, 
being  sufficiently  advised  in  the  premises,  doth  sustain  the  said  de- 
murrer; whereupon,  on  motion  of  the  plaintiff  herein,  it  is  consid- 
ered that  the  plaintiff  be  and  he  is  hereby  allowed  ten  days  from 
the  date  hereof  to  amend  his  complaint  as  he  shall  be  advised  {^con- 
cluding the  order  in  the  usual  manner).'^ 

(13)  Upon  Demurrer  Confessed. 
Form  No.  1226. 

(  Title  of  cause  as  in  Form  No.  1131.) 

Now  at  this  day  comes  yohn  Doe,  the  plaintiff  in  the  above  en- 
titled cause,  by  his  attorney  Oliver  Els-worth,  and  says  his  com- 
plaint herein  is  not  sufficient  in  law  for  Richard  Roe,  the  defendant 
herein,  to  answer  thereto  ;  whereupon,  on  the  motion  of  the  said 
plaintiff,  it  is  considered  that  the  plaintiff  be  and  he  is  hereby 
allowed  ten  days  from  the  date  hereof  within  which  to  amend  his 
complaint  herein  as  he  shall  be  advised  [concluding-  the  order  in 
the  usual  manner)  .2 

(14)  On  Terms  and   Postponement. 3 
Form  No.  1227. 

(  Title  of  cause  as  in  Form  No.  1131.) 

Now  at  this  day  the  above  entitled  cause  having  come  regularly 
on  for  trial,  and  both  sides  being  ready,  and  a  jury  having  been 
impaneled,  and  the  trial  commenced,  and  the  plaintiff  having 
examined  the  first  witness,  and  upon  cross-examination  the  attorney 
for  the  defendant  having  discovered  that  his  answer  filed  in  this 
cause  did  not  admit  of  the  defense  sought  to  be  interposed,  and 
having  moved  in  open  court  for  leave  to  amend  his  answer,  and  the 
court  having  granted  his  motion,  upon  payment  of  all  costs  and 
disbursements  of  the  action  to  the  present  time,  including  the  trial 
fee  and  jury  fee,  amounting  to  three  dollars ;  and  the  said  de- 
fendant's attorney  having  accepted  the  conditions  :  it  is  therefore 
considered  that  the  cause  be  and  the  same  is  hereby  ordered  to  be 
set  down  for  trial  on  the  fifteenth  day  of  September ,  i896,  the 
defendant's  attorney  to  file  his  amended  answer  and  to  pay  costs 
and  disbursements  in  this  action  to  the  present  time,  including  the 

1.  See  supra,  note  7,  p.  750.  upon  granting  leave  to  amend  plead- 

2.  See  supra,  note  7,  p.  750.  ings   and   proceedings   at   law,   see    1 
8.  For  the  practice  relating  to  terms     Encyc.  of  Pl.  and  Pr.  646-648. 
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trial  fee  and  the  jury  fee,  amounting  to dollars,  on  or  before 

the  tenth  day  of  September^  i896  {^concluding  the  order  in  the 
usual  manner).'^ 

b.  Order  Granting  Leave  to  Serve  Amended  Complaint. 

Form  No.  1228. 

(  Comtnencing-  as  in  Form  No.  1204,  o.nd  continuing  down  to  \) 
Ordered  that  the  plaintiff  have  leave  to  serve  the  complaint  in  this 
action,  amended  as  he  may  be  advised  (or  state  in  -words  and  figures 
specifically  the  ametidment  or  amendments  granted,  as  for  instance., 
thus:  •'  by  substituting  for  the  first  paragraph  of  the  original  com- 
plaint the  words  ' '  "),  w^ithin  ten  days  from  the  date  of  this 

order,  on  the  payment  of  t-wenty  dollars  costs  to  the  defendant,  and 
that  the  defendant  have  leave  to  answer  or  demur  thereto  within  the 
usual  time  2  {^concluding  in  the  usual  manner) .^ 

OR 

Form  No.  1229. 

{^Commencing  as  in  Form  No.  120Jf.,  and  cofttinuing  down  to  \) 
Ordered  that  upon  the  payment  of  fifteen  dollars  costs  of  this  mo- 
tion, within  ten  days  from  the  date  hereof,  the  amended  complaint 
(or  answer,  or  reply,  etc.,  naming  the  amended  pleading)  served  in 
the  above  entitled  cause  stand  as  the  complaint  (or  answer,  or  re- 
ply, etc.,  naming  the  amended  pleading)  in  this  cause,  the  issues  to 
stand  as  of  the  tenth  dav  of  September.  i896  (concluding  in  the 
usual  manner)  .^ 

e.  Order  Granting  Leave  to  Amend  Declaration.  5 

(1)  At  Common  Law   (after  Hilary  Rules). 

(a)   Rule  to  Amend  in  ^ueen'' s  Bench  or  Exchequer  of  Pleas. 

Form  No.  1230. 

(Chit.  Archb.  F.  617.) 

In  the  Q,.  B.  (or  Exch.  of  Pleas).    The  first  day  of  July,  A.D.  18^. 

fohn  Doe      )  (Commence  the  rule  as  usual. ■)^  It  is  ordered  that 

against         >      the  plaintiff  have  leave  to  amend  his  declaration, 

Richard  Roe.  \      etc.  {^ox  the  defendant  have  leave  to  amend  his  plea, 

etc.),  by  inserting  (or  striking  out),  etc.,  (stating  the  nature  of  the 

1.  See  supra,  note  7,  p.  750.  4.  See  supra,  note  7,  p.  750. 

2.  The  rule  in  all  cases  of  the  amend-  6.  For  notice  of  motion  to  amend  dec- 
ment  of  pleadingrs  is,  that  the  amend-  laration,  see  supra,  I.  3.  For  applica- 
ment  shall  not  be  made  at  the  expense  tion  to  amend  declaration,  see  supra, 
of  the  opposite  party,  and  that  he  be  II.  2.  For  affidavit  to  amend  declara- 
indemnified  for  all  additional  expense  tion,'  see  supra.  III.  2.  For  amend- 
involved  in  such  amendment.  And  ment  of  declaration  by  consent,  see 
defendant  should  be  allowed  to  answer  infra,  V.  2.  For  illustration  of 
anew.  Union  Bank  v.  Mott,  ii  Abb.  amended  declaration, see  infra,W\.  i. 
Pr.(N.  Y.  Supreme  Ct.)  42.  19  How.  6.  For  the  formal  parts  of  an  order 
Pr.  (N.  Y.)  267.  at    common      law,    consult    the    title 

3.  See  supra,  note  7,  p.  750.  Orders. 
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amendmefit),  upon  payment  of  costs  to  be  taxed    by  the  master. 
Upon  the  motion  of  Mr.  Squidgie.     By  the  Court. 

(3)   Rule  to  Amend  after  Argument  in  Common  Pleas. 

Form  No.  i  2  3  i . 

(Chit.  Archb.  F.  617.) 

In  the  Common  Pleas. 

The/r^/dayof  July,  A.D.  18^7. 
yohn  Doe  )  Upon  hearing  counsel  on  both  sides  in  the  matter 
against  >  of  the  demurrer  in  law  depending  between  the 
Richard  Roe.  )  said  parties,  it  is  ordered  that  the  plaintiff  have 
leave  to  amend  his  declaration,  etc.  (or  the  defendant  his  plea, 
etc.),  in  this  cause,  upon  payment  to  the  defendant  (or  plaintiff) 
or  his  attorney,  of  his  costs  of  and  occasioned  by  such  amendment, 
together  with  his  costs  of  and  occasioned  by  this  application  to  the 
court,  to  be  taxed  by  one  of  the  masters.  On  the  motion  of  Mr. 
Benjamin  for  the  plaintiff ;  Mr.  Jacobs  for  the  defendant. 

By  the  Court. 

(f)    Order  for  Amendment  to  be  Indorsed  on  Postea,  in  Pursuance 
of  9  George  I  v.,  c.  15;  or  Sand  ^  William  IV.,  c.  Jk2,  §  23. 

Form  No.  1232. 

(Chit.  Archb.  F.  105.) 

According  to  the  statute  made  in  the  ninth  year  of  the  reign  of 
his  late  majesty  King  George  the  Fourth  (or  in  the  third  and 
fourth  years  of  the  reign  of  his  late  majesty  King  William  the 
Fourth),  I  do  order  that  the  plaintiff  (or  defendant)  have  leave 
to  amend,  and  that  he  do  amend  accordingly  the  within  record,  by 
inserting  (or  striking  out,  etc.)  in  the  declaration  (or  plea, 
etc.)  the  words,  etc.  {^setting  out  the  nature  of  the  amendment), 
on  payment  of  costs  to  be  taxed  by  the  master  (or  on  payment  of 
tivelve  shillings  costs).     Dated  thefrst  day  of  Jtdy,  i8^7. 

(^Judge's  or  Baron'' s  signature.) 

(2)  In  Common-law  States. 

(a)   Remanding  Cause  to  Rules. 

Form  No.  1233. 

{Caption.)"^ 

On  the  motion  of  the  plaintiff  by  his  attorney,  leave  is  granted 
him  to  amend  his  declaration,  upon  condition  of  his  paying  to  the 
defendant  the  costs  occasioned  him  by  such  amendment.  And  the 
cause  is  remanded  to  the  rules  for  further  proceedings  to  be  had 
therein  [concluding in  the  usual  manner)."^ 

1.  For  the  formal  parts  of  an  order,  consult  the  title  Orders. 
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(^)   After  Demurrer  Sustained. 

Form  No.  1234. 

(  Caption . )  l 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  the 
defendant's  demurrer  to  the  plaintiff's  declaration  being  argued,  it 
seems  to  the  court  that  the  said  declaration  is  not  sufficient  in  law 
for  the  plaintiff  to  have  and  maintain  his  action  against  the  defend- 
ant. Whereupon  the  plaintiff  suggesting  that  the  ground  of  the 
court's  opinion  is  such  as  can  be  removed  by  an  amendment,  the 
court,  at  the  instance  of  the  plaintiff,  forbears  to  enter  a  final  judg- 
ment for  the  defendant  upon  his  demurrer,  and  allows  the  plaintiff 
to  w^ithdraw  his  joinder  therein,  and  amend  his  declaration.  [But 
the  said  plaintiff  is  to  pay  all  the  costs  incurred  by  himself  or  occa- 
sioned to  the  defendant  by  his  filing  the  said  insufficient  declaration.] 2 

(  Concluditig  in  the  usual  manner .)^ 

(c)   By  Changing  the  Parties.^ 

Form  No.  1235. 

(Precedent  in  Bower  v.  Thomas,  69  Ga.  47.) 

[(7/V/^.)]5 

On  motion  of  the  plaintiff,  and  it  appearing  to  the  court  that 
yames  M.  Thomas  is  the  administrator  of  Joseph  M.  Thomas., 
deceased,  it  is  ordered  that  this  declaration  be  amended  by  striking 
out  the  name  of  C.  H.  Thomas  as  executor,  and  inserting  in  lieu 
thereof  the  name  of  James  M.  Thomas  as  administrator  of  Joseph 
M.  Thomas.,  and  that  time  be  given  and  service  be  perfected  on  said 
James  M.  Thomas  as  administrator  as  aforesaid  \^{concluding  in 
the  usual  manner)^  .^ 

RULE      ENTERED     ON     MINUTES     OF     ORDER     GRANTING     LEAVE     TO 
AMEND  WRIT,   DECLARATION,   AND  WARRANT  OF  ATTORNEY. 

Form  No.  1236, 
(Precedent  in  Williamson  v.  Updike,  14  N.  J.  L.  277.) 

[  (  Title  of  cause. )  ]  6 

It  is  ordered  that  the  plaintiff  in  the  above  suit  have  leave  to 
amend  the  writ,  declaration,  and  warrant  of  attorney,  by  striking 
out  the  name  of  Isaac  H.    Williamson  wherever  the  same  occurs,  so 

1.  See  supra,  note  7,  p.  750.  the  order  allowing  the  amendment  is 

2.  The   giving   of  costs  for  insuffi-  made   too   late   at    the   second    term, 
cient  pleading  is  generally  a  matter  of  Bower  v.  Thomas,  69  Ga.  47. 
discretion  with  the  court,  so  that  the  6.   For  the  formal  parts  of  an  order  in 
words  in  [     ]  are  to  be  used  only  when  Georgia,    consult   the   title   Orders. 
costs  are  allowed.  Words  in   [   ]   are   not  found   in   the 

3.  See  sufra,  note  7,  p.  750.  precedent. 

4.  While  a  new  party  should  not  be  6.  The  caption  does  not  appear  in 
added  to  a  common-law  action  by  way  the  precedent.  For  the  formal  parts  of 
of  amendment,  still  where  such  a  an  order  in  New  Jersey,  consult  the 
party  has  been  made  and  service  per-  title  Ordbrs. 

fected  upon  him,  a  motion  to  set  aside 
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that  the  suit  may  proceed  in  the  name  of  the  ordinary  or  surrogate- 
general,  and  to  insert  in  the  declaration  the  words,  "  By  the  name 
and  description  of  Isaac  H.  Williamson,  ordinary  or  surrogate- 
general  of  the  state  of  New  Jersey,''''  so  as  to  avoid  a  variance  be- 
tween the  declaration  and  the  bond,  and  that  this  amendment  be 
made  without  payment  of  costs.  And  it  is  further  ordered  that  the 
■defendant  plead  within  thirty  days  after  the  service  of  a  copy  of  the 
amended  declaration,  or  that  judgment  be  rendered  against  him  by 
■default.      (  Concluding  in  usual  manner. ) 

d.  Order  Granting  Leave  to  Amend  Bill  in  Equity,  i 
(1)  In  General. 2 

Form  No.  1237. 

(  Caption.)^ 

In  this  cause  the  complainant  moved  the  court  for  leave  to  so 
amend  his  bill  as  to  allege  that  John  Broivn  claims  to  own  an 
interest  in  the  tract  of  land  sought  to  be  sold  for  partition  in  this 
cause,  but  that  the  extent  of  such  interest,  if  any,  is  unknown ;  and 
«o  as  to  make  said  John  Brown  a  defendant,  and  require  him  to 
discover  the  nature  and  extent  of  his  interest,  if  any,  and  how  evi- 
denced ;  which  motion  was  by  the  court  allowed,  and  said  amend- 
ment was  made  accordingly  on  the  face  of  the  bill.  A  subpoena, 
and  a  copy  of  the  bill  as  amended,  will  issue,  and  be  served  upon 
said  John  Brown.      (  Concluding  in  usual  manner.) 

IN   NEW   HAMPSHIRB   WHERE  THERE  IS  AN  APPEARANCE.* 

Form  No.  1238. 
(Rules  of  Court,  56  N.  H.  616,  38  N.  H.  618.) 

(//"  there  is  an  appearance  by  defendanf  s  solicitor,  the  entrv 
should  be:) 

September  -5,  \%96. 
Upon  hearing  the  parties,  the  amendment  as  above  recited  (or  as 
modified  by  the  justice,  if  such  is  the  case)  is  allowed. 

John  Marshall. 

1.  Fornoticeof  application  to  amend  In  Hewett  v.  Adams,  50  Me.  272, 
bill  in  equity,  see  sufra,  I.  4.  For  the  leave  to  amend  was  in  these  words  : 
application  to  amend  bill  in  equity,  "  Leave  to  amend  according  to  the 
see  supra,  II.  4.  For  affidavit  to  motion,  the  amendment  to  be  sub- 
amend  bill  in  equity,  see  supra.  III.  3.  ject  to  the  opinion  of  the  law  court 
For  illustration  of  amended  bill  in  as  to  whether  competent;  and,  if 
equity,  see  infra,  VII.  2.  made,  upon   what   terms   it    shall    be 

2.  As  to  amendment  of  bill   before  made." 

issue,  see  i  Encyc.  of  Pl.  and  Pr.  478.  3.  For  the  formal  parts  of  an  order 

As  to  amendment  of  bill  after  witnesses  in  chancery,  consult  the  title  Orders. 

examined,  see  i   Encyc.  of  Pl.  and  4.  If  there  is  no  appearance  to  the 

Pr.  482.     As  to  amendment  of  bill  at  affidavit  of  service,  the  petition  is  first 

hearing,  see  i  Encyc.  of  Pl.  andPr.  entered,  and   then   the  allowance.     A 

484.   As  to  amendment  of  bill  after  de-  copy  of   the    amendment   as   allowed 

cree,  see  i  Encyc  of  Pl.  and  Pr.  487.  must  also  be  served  on  the  defendant's 

As  to  amendment  of  bill  in  appellate  solicitor.     Rules  of  Court,    56  N.  H. 

■court,  see  i  Encyc  of  Pl.  and  Pr.  488.  615,  38  N.  H.  617. 
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Form  No.  1239. 

(Precedent  in  Beall  v.  Blake,  16  Ga.  120.) 

Samuel  R.  Blake,  et  al.,     ^ 

against  >    Bill,  etc.,  in  Houston  county. 

Nathan  A.  Beall^  executor.  ) 

On  motion  of  complainant's  solicitor,  ordered  that  the  order 
setting  down  the  above  stated  case  be  opened,  and  that  complain- 
ants have  leave  to  amend  their  bill  in  the  case  stated,  and  that  they 
serve  defendant  w^ith  a  copy  of  said  amendment  in  terms  of  the  law. 
(  Concluding  in  usual  manner. ) 

Form  No.  1240. 
(Precedent  in  Beall  t'.  Blake,  10  Ga.  450.) 
[(  Title  as  in  Form  No.  1239.)] 

It  is,  on  motion  of  complainant's  solicitor,  ordered  that  the  said  bill 
be  amended  by  striking  out  so  much  of  said  bill  as  sets  up  as  a  pre- 
tense and  charge  that  said  defendant,  Beall,  retains  more  than  the 
law  allows  for  the  purpose  of  paying  specific  legacies.  It  is  further 
ordered,  that  the  defendant  answer  or  plead  to  said  bill,  on  or  before 
the  first  day  of  next  term.      (  Concluding  in  usual  manner.) 

Form  No.  i  2  4 1 . 

(Precedent  in  Thornton  v.  Hightower,  17  Ga.  2.) 

Daniel  Hightower       ) 

against  >  Bill,  etc. 

Dozier  Thornton,  et  al.  ) 

The  court  having,  at  May  Term,  i8<5i,  granted  an  order  allowing 
the  complainants  to  make  certain  amendments  to  said  bill,  and 
directed  the  manner  in  which  service  of  the  same  should  be  per- 
fected on  the  defendants  to  said  bill,  who  had  not  appeared  and 
answered  the  same,  and  the  court  being  now  of  the  opinion  that  so 
much  of  the  said  order  as  directed  the  mode  of  said  service  on  said 
defendants  was  improvidentially  granted  :  It  is  here,  now,  ordered 
that  that  portion  of  said  order  in  regard  to  the  manner  of  serving 
said  defendants  be  recalled  and  set  aside.  And  the  said  com- 
plainant being  desirous  of  withdrawing  his  waiver  of  the  answer 
of  certain  defendants,  as  expressed  in  said  order:  It  is  hereby 
ordered  that  said  complainant  withdraws  his  said  waiver;  that  all 
the  defendants  to  said  bill,  or  their  counsel,  be  served  with  a  copy 
of  all  the  amendments  made  to  said  bill,  and  a  copy  of  this  order, 
sixty  days  before  the  next  term  of  this  court,  if  to  be  found  in  this 
state;  if  not,  by  a  publication,  once  a  week,  in  one  of  the  public 
gazettes  in  the  city  of  Columbus,  for  two  months  before  the  next 
term  of  this  court,  to  wit:  '"'•  Daniel  Hightower  v.  Dozier  Thornton, 
and  others  {^the  natnes  of  those  to  be  served  to  be  inserted).  Bill, 
etc.,  in  Muscogee  Superior  Court,  to  compel  the  defendants,  as 
stockholders  of  the  Planters''  <£■  Mechanics''  Bank  of  Columbus,  to 
pay  up  the  unpaid  stock  in  their  hands:  It  is  ordered  that  the  said 
defendants  appear  and  answer  said  bill  on  or  before  the  first  day 

760  Volume  I. 


1242.  AMENDMENTS.  1244. 

of  the  next  term  of  this  court,  with  the  liberty  of  pleading  or  demur- 
ring thereto,  or  both,  if  they  think  proper.  It  is  further  ordered  that 
all  the  defendants  to  said  bill  appear  and  answer  said  amendments  on 
or  before  the  first  day  of  the  next  term  of  this  court,  with  the  liberty 
also  of  pleading  or  demurring,  or  of  doing  both,  to  the  same,  at  the 
time  aforesaid."      (  Concluding  in  usual  manner.^ 

Form  No.  1242. 

(Precedent  in  Curtis  f.  Leavitt,  11  Paige  (N.  Y.  )  390.) 

[(  Title  of  cause. )^'^ 

And  it  is  further  ordered  that  in  case  the  said  complainants  shall 
at  any  time  think  proper  to  amend  or  dismiss  the  bill  filed  by  them  in 
this  cause,  they  shall  have  the  same  right  to  do  so  as  if  this  order  had 
not  been  made ;  but  no  amendment  to  be  made  by  them  in  said  bill 
shall  affect  the  appointment,  authority,  or  powers  of  the  said  special 
receiver  under  this  order.  And  in  case  they  shall  dismiss  their  said 
bill,  the  necessary  order  or  orders  for  continuing  the  authority  or 
powers  of  the  said  special  receiver  shall  be  first  entered  in  the  suit 
or  suits  to  be  instituted  by  the  said  David  Leavitt,  as  such  receiver, 
as  hereinafter  provided  Yi^concluding  in  the  usual  manner)'\.'^ 

FOR   LEAVE  TO  AMEND  BILL  FOR   INJUNCTION. 2 

Form  No.  1243. 
(3  Danl.  Ch.  PI.  &  Pr.  2368.) 

(  Caption  and  commenceTnent. )  3 

It  is  hereby  ordered  that  the  petition  of  the   plaintiff  be  granted. 

so  far  as  she  be  at  liberty,  within days,  to  amend  her  bill  by 

inserting  such  additional  statements,  matters,  and  charges  as  she 
shall  be  advised  are  material,  and  that  the  same  be  made  without 
prejudice  to  the  injunction  ;  and  that  the  defendants,  Richard  Roc. 
Samuel  Short,  and  William  fones,  answer  the  exceptions  and 
amendments  together ;  and  that  the  residue  of  the  prayer  of  the 
petition  be  denied,  with  liberty,  nevertheless,  to  the  plaintiff,  at  her 
election,  to  act  under  this  order,  on  or  before  the  first  day  of  the  next 
term,  upon  payment  of  the  costs  of  resisting  this  motion,  to  renew 
her  motion,  upon  due  notice  thereof,  to  amend,  accompanied  with  an 
affidavit  stating  clearly  and  precisely  the  amendments,  alterations, 
and  omissions  proposed  {^concluding  in  the  usual  manner) .^ 

Form  No.  1244. 

(Precedent  in  Renwick  v.  Wilson,  6  Johns.  Ch.  (N.  Y.)  86.) 

[  (  Title  and  commencement. )  ]  3 

Ordered  that  the  petition  of  plaintiff  be  granted  so  far  as  that  she 

1.  For  the  formal  parts  of  an  order  3.  For  the  formal  parts  of  an  order 
in  chancery  generally,  consult  the  title  in  chancery,  including  the  commence- 
Orders.  ment    thereof,  consult   the  title   Or- 

2.  Amendment  of  bill  without  prej-  dkrs. 
udice  to  injunction,  see  i  Encyc.  of 

Pl.  and  Pr.  493. 

761  Volume  I. 


1245.  AMENDMENTS.  1246. 

be  at  liberty,  within  twenty  days,  to  amend  her  bill  by  inserting 
such  additional  statements,  matters,  and  charges  as  she  shall  be 
advised  are  material,  and  that  the  same  be  made  without  prejudice 
to  the  injunction  ;  and  that  the  defendants,  Benjamin  Gray,  yohn 
Wilson,  and  Thomas  Harbottle,  answer  the  exceptions  and  amend- 
ments together ;  and  that  the  residue  of  the  prayer  of  the  petition 
be  denied,  with  liberty,  nevertheless,  to  the  plaintiff,  at  her  election, 
to  act  under  this  order,  or,  on  or  before  the  first  day  of  the  next 
term,  upon  payment  of  the  costs  of  resisting  this  motion,  to  renew  her 
motion,  upon  due  notice  thereof,  to  amend,  accompanied  with  an 
affidavit  stating  clearly  and  precisely  the  amendments,  alterations, 
and  omissions  proposed  \^{concluding'  in  the  usual  manner)'\A 

(2)  Before  Appearance. 

Form  No.   1245. 

(3  HoflF.  Ch.  lxxxiv.)2 

In   Chancery,    before    the   Chancellor    (or     Vice-chancellor,    First 

Circuit^. 

yohn  Doe      )  At  a  court  of  chancery,  held  for  the  state  of  N'ew 
against  >       York,  at  the  city  of  New  York  (or  village  of 

Richard   Roe.  )       Poughkeepsie),  on  the  Jirst  day  of  February,  in 
the  year  one  thousand  eight  hundred  and  thirty-one. 
Present  :       Reuben  H.    Walworth,  Chancellor. 

W.   T.  M"  Co2tn,  Vice-chancellor,  First  Circuit. *3 

Xo  appearance  having  been  entered  for  either  of  the  defendants 
in  the  above  entitled  cause,  on  motion  of  Oliver  Elsworth,  solicitor 
for  the  complainant,  it  is  ordered  that  the  said  complainant  be  and 
he  is  hereby  authorized  to  amend  his  bill  filed  in  this  cause  as  he 
shall  be  advised*  [upon  payment  of  the  costs  to  be  taxed],**  [such 
amendments  being  merely  in  addition  to  and  not  inconsistent  with 
what  is  contained  in  the  original  bill].^  [And  it  is  further  ordered 
that  such  amendment  be  filed  with  the  clerk  of  this  court  within 
Jifteen  days  from  the  date  of  this  order. ]'^     (  Conclusion. ^"^ 

(3)  After  Appearance,  before  Answer. 
Form  No.  1246. 
(3  Hoff.  Ch.  lxxxiv.)2 
(  Commencing  as  in  Form  No.  12^5,  and  continuing  down  to  *) 

1.  See  su/>ra,  note  3,  p.  761.  ignating   the   amendment   or  amend- 

2.  See  supra,  note  2,  p.  720.  ments. 

3.  For  the  formal  parts  of  an  order  6.  This  clause  is  to  be  inserted  only 
in  chancery,  consult  the  title  Or-  when  costs  are  to  be  taxed,  not  other- 
DERS.  wise. 

4.  It  is  often  necessary  to  set  out  in  6.  This  clause  was  sanctioned  by 
the  order  the  amendment  or  amend-  Chancellor  Walworth,  chancellor  of 
ments,  in  words  and  figures,  specifying  New  York  under  the  old  New  York 
in     detail    each    and     every     amend-  chancery  practice.  Rule  190. 

ment;  so  that  instead  of  the  words  7.  This  clause  is  used  only  when  the 
"as  he  shall  be  advised,"  in  such  order  requires  the  answer  to  be  filed 
jurisdictions  insert  a  clause  thus  des-     within  a  certain  time. 
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The  appearance  of  the  several  defendants  in  this  cause  having  been 
entered,  and  no  answer,  plea,  or  demurrer  having  been  filed  on 
behalf  of  either  of  them,  on  motion  of  Oliver  Elsworth,  solicitor 
for  the  complainant,  it  is  ordered  that  said  complainants  be  (co«- 
tinuing  and  concluding  as  in  Form  No.  1245) . 

(4)  After  Demurrer. i 

Form  No.  1247. 

(3  Hoff,  Ch.  Ixxxiv.) 

{^Commencing  as  in  Form  No.  12^5,  and  continuing  down  to  *) 
The  defendant  having  demurred  to  the  bill  of  complaint  in  this 
cause  for  want  of  parties  (or,  having  demurred  to  the  bill  of  com- 
plaint^ on  the  ground  that  the  same  is  multifarious^  not  going  to  the 
equity  of  the  whole  bill) ,  and  such  demurrer  not  being  noticed  for 
argument  (or,  and  ten  days  not  having  expired  from  the  reception 
of  a  copy  of  such  demurrer),  on  motion  of  Oliver  Elsworth,  solic- 
itor for  the  complainant,  it  is  ordered  that  the  complainant  may 
amend  his  bill  as  advised,  upon  payment  of  costs  to  be  taxed.  (  Con- 
clusion in  usual  manner. ) 

ON    DEMURRER    OVERRULED. 

Form  No.   1248. 

(3  Hoff.  Ch.  Ixxxv.) 

(  Commencing  as  in  Form  No.  12^5,  and  continuing  down  to  *) 
The  demurrer  of  the  defendant  Richard  Roe  to  the  bill  of  com- 
plaint having  been  overruled,  on  motion  of  Oliver  Elsworth,  solic- 
itor for  the  complainant,  it  is  ordered  that  the  said  complainant  be 
{continuing  and  concluding  as  in  Form  No.  1245). 

(5)  After  Plea. 

Form  No.  1249. 

(3  Hoff.  Ch.  Ixxxiv.) 

(  Commencing  as  in  Form  No.  1245,  and  continuing  down  to  *) 
The  defendant  having  put  in  a  plea  to  the  bill  of  complaint  in  this 
cause,  and  ten  days  not  having  elapsed  since  the  filing  of  such  plea,  on 
motion  of  Oliver  Elsworth,  solicitor  for  the  complainant,  it  is 
ordered  that  the  said  complainant  be  {^continuing and  concluding  as 
in  Form  No.  1245). 

ON    PLEA    OVERRULED. 

Form  No.   1250. 

(  Commencing  as  in  Form  No.  1245,  and  continuing  down  to  *) 
The  plea  of  the  defendant  Richard  Roe  to  the  bill  of  complaint 
having  been  overruled,  on  motion  of  Oliver  Elsworth,  solicitor  for 
the  complainant,  it  is  ordered  that  the  said  complainant  be  {contin- 
uing and  concluding  as  in  Form  No.  1245). 

1.  Amendment  of  bill  after  demurrer,  see  i  Encyc.  of  Pl.  and  Pr.  479. 
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AFTER   PLEA  TO  PART  OF   BILL  IS  ALLOWED. 

Form  No.   1 2  5  i . 

i^Commeficing  as  in  Form  No.  124o,  and  continuing  down  to  *.) 
The  plea  of  Richard  Roe,  the  defendant  in  the  above  entitled 
cause,  to  the  bill  of  complaint  heretofore  filed  herein,  having  been 
upon  argument  allowed  as  to  a  part  of  said  bill,  on  motion  of 
Oliver  Elsivorth ,  solicitor  for  the  complainant,  it  is  ordered  that 
the  complainant  be  {^continuing  and  concluding  as  in  Form  No. 
1245). 

(6)  After  Answer. ^ 

no  further  answer  required. 

Form  No.  1252. 

(3  Hoff.  Ch.  Pr.  Ixxxiv.) 

(  Commencing  as  in  Form  No.  12^0,  and  continuing  down  to  *) 
The  answers  of  the  several  defendants  having  been  filed  in  this 
cause,  and  the  time  for  replying  to  the  same  not  having  expired 
[and  the  complainant  not  requiring  new  or  further  answer]  ,2  on 
motion  of  Oliver  Elsivorth,  solicitor  for  the  complainant,  it  is 
ordered  that  the  complainant  may  amend  his  bill  as  advised  with- 
out costs, 2  if  no  further  answer  is  put  in,  but  if  a  further  answer  is 
put  in  then  upon  payment  of  costs  of  such  further  answer  as  it  shall 
be  necessary  for  the  defendant  to  file,  and  that  the  plaintiff  serve 
such  amendment  3  [concluding  in  usual  manner). 

(7)  After  Replication.* 

Form  No.  1253. 

(  Commencing  as  in  Form  N^o.  12Jf5,  and  continuing  down  to  *) 
Upon  hearing  the  arguments  of  Oliver  Elsworth,  solicitor  for  John 
Doe,  the  complainant  in  the  above  entitled  cause,  and  Jeremiah 
Mason,  solicitor  for  the  defendant  therein  (or  upon  reading  of  affi- 
davit of  fiotice  to  the  defendant ,  and  being  satisfied  of  due  service 
thereof  upon  the  said  defendant),  upon  motion  of  said  Oliver  Els- 
worth,  solicitor  for  the  complainant  as  aforesaid,  it  is  ordered  that 
the  complainant  be  and  he  is  hereby  at  liberty  to  withdraw  his 
replication  and  amend  his  bill  of  complaint  heretofore  filed  in  this 
cause  as  he  may  be  advised. ^  And  it  is  further  ordered  that  the 
complainant  pay  to  the  said  defendant  his  costs  of  this  suit  up  to 

1.  Amendment    of   bill  after  plead-     stitute  for  the  clause  in  the   English 
ing,  see  I  ExcYC.  of  Pl.  and  Pr.  481.     order,  which  is  "amending  the  defend- 

2.  If  a  further  answer  is  required  the     ant's  copy." 

clause  in  [   ]  will  be  omitted,  and  in-  4.  Amendment   of  bill  after    repli- 

stead   of   the  words  "  without  costs "  cation,     see    i    Encyc.    of   Pl.    and 

must  be  inserted  the  clause  "  on  pay-  Pr.  482. 

ment  of  costs  to  be  taxed."  6.  See  supra,  note  4,  p.  762,  as  to 

3.  The  clause  "and  that  the  plain-  specifying  the  amendment  or  amend- 
tiff  serve  such  amendment"  is  a  sub-  ments  in  detail. 
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the  present  time,  and  also  the  costs  of  this  application  to  be  taxed. i 
{Here  also  insert  clauses  for  other  terms  or  conditions  if  such  are 
imposed  by  the  order.)^ 

(8)  On  Submission  to  Exceptions  or  Report. 3 

Form  No.  1254. 

(3  Hoff.  Ch.  Ixxxv.) 

{^Commencing  as  in  Form  No.  12^5,  and  continuing  down  to*) 
The  bill  in  this  cause  not  being  sworn  to,  and  the  answer  of  the 
defendant  Richard  Roe  having  been  excepted  to,  and  the  said 
defendant  submitting  to  answer  further  to  the  first  and  third  excep- 
tions, as  appears  by  his  written  notice  of  submission  filed  in  this 
cause  (or  the  answer  of  the  said  defendant  Richard  Roe  having 
been  found  insu^cient  by  Marion  ^^orton,  the  master  to  whom  the 
same  was  referred^  and  the  report  of  such  master  having  become 
confirmed),  it  is,  on  motion  of  Oliver  Elsworth,  solicitor  for  the 
complainant  in  this  cause,  ordered  that  the  complainant  may  amend 
his  bill  as  advised,  and  that  the  said  defendant  answer  the  excep- 
tions so  submitted  to  (or  the  exceptions  so  allowed)  and  the  amend- 
ments together,  and  that  he  answer  the  same  within  forty  days  from 
the  service  of  such  amendments.      (  Usual  conclusion.) 

(9)  Making  New  Parties.* 
Form  No.  1255, 

(Precedent  in  Beekman  v.  Waters,  3  Johns.  Ch.  (N.  Y.)  411.) 

[(  Title  and  commencement  as  in  Eorm  No.  124o.)] 
Ordered  that  the  plaintiffs  be  at  liberty  to  amend  their  bill  by 
adding  such  other  parties  defendants  as  they  shall  be  advised,  and 
by  introducing  such  further  statements  and  charges  as  they  shall 
deem  necessary  ;  and  that  when  such  amendments  shall  be  made, 
and  the  plaintiffs  shall  have  amended  the  copies  of  the  bill  alreadv 
taken  out  by  the  defendants  who  have  appeared  and  answered,  that 
the  defendants  shall  answer  such  amendments  within  six  weeks 
thereafter,  and  after  service  of  a  copy  of  this  order  upon  their 
solicitor  ;  or,  in  default,  that  the  bill  as  amended  be  taken  pro  con- 
fesso  against  them,  and  an  order  for  that  purpose  may  be  entered; 
that  such  amendments  shall  not  prejudice  the  injunction  issued,  nor 

1.  See  supra,  note  5,  p.  762,  as  to  the  and  new  parties,  upon  payment  of 
taxation  of  costs.  costs,  if  a  further  answer  is  required  ; 

2.  See  supra,  Form  No.  1245,  and  and  the  plaintiff  must  amend  the  office 
notes  thereto  appended,  relating  to  the  copies  of  the  bill  already  taken  out  by 
various  clauses  in  the  order  for  amend-  the  defendants  who  have  appeared, 
ing  bill  in  equity.  and  who  are  entitled  to  six  weeks  in 

3.  Amendment  of  bill  after  refer-  which  to  answer  the  amendments.  And 
ence  or  master's  report,  see  i  Encyc.  in  the  case  of  new  defendants  added 
OF  Pl.  and  Pr.  483.  by  way  of  amendment,  plaintiff  may 

4.  After  answer  and  exception  to  have  process  by  subpoena  in  the  usual 
the  answer,  plaintiff  may,  on  petition,  mode.  Beekman  7-.  Waters,  3  Johns, 
amend  his  bill  by  adding  new  charges  Ch.  (N.  Y.)  410. 
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invalidate  the  order  for  taking  the  hill  pro  confesso  against  two  of 
the  defendants ;  that,  with  regard  to  such  new  defendants  as  may 
be  added  to  the  bill,  the  plaintiffs  may  have  process  of  subpoena 
against  them,  and  proceed  thereon  as  usual.    [(  Usual  conclusion. )'\ 

Form  No.  1256. 

(Precedent  in  In  re  Chickering,  56  Vt.  83.) 

[  (  Caption  and  commencement. )  ]  l 

It  is  adjudged  and  decreed  that  the  said  cause  is  still  pending  in 
this  court ;  that  the  said  Caroline  E.  Chickering  is  entitled  on  her 
said  petition  to  become  a  party  complainant  therein;  that  she  is  the 
holder  and  owner  of  the  first  mortgage  bonds  described  in  her  peti- 
tion, and  the  same  have  not  been  paid,  and  that  they  are  outstand- 
ing valid  obligations,  secured  by  the  first  mortgage  of  the  Rutland 
&  Burlington  Railroad  Company.  And  it  is  further  pro  forma 
adjudged  and  decreed  that  she  is  entitled  to  the  same  relief  and 
remedy  upon  her  petition  in  said  cause,  now  that  was  granted  to 
the  original  orators  in  said  cause  by  the  decree  of  this  court  at  the 
September  Term  thereof,  i877,  which  is  referred  to,  and  which  was 
subsequently  affirmed  by  the  Supreme  Court.      [(  Conclusion.y^ 

(10)  To  Conform  to  Proofs. 

ALLOWING    AMENDMENT    OF    BILL   FOR   DIVORCE. 2 

Form  No.  1257. 

(Precedent  in  Green  v.  Green,  26  Mich.  437.) 

[(Ca^//o«.)]3 

This  cause  having  been  brought  on  to  be  heard  upon  pleadings 
and  proofs,  and  the  complainant  at  said  hearing  having  asked  leave 
of  the  court  to  amend  the  bill  of  complaint  filed  herein,  so  that  the 
same  may  conform  to  the  proofs  already  taken,  it  is,  therefore,  on 
motion  of  /.  H.  Corbin,  Esq.,  solicitor  for  complainant,  ordered 
by  the  court  now  here,  that  the  complainant  have  leave  to  amend 
his  bill  of  complaint  filed  herein,  so  that  the  same  may  contain  alle- 
gations which  will  conform  to  the  proofs  of  adultery  committed  at 
Albion,  already  taken  herein.  And  that  said  cause,  at  the  option  of 
defendant  herein,  be  again  referred  to  the  Circuit  Court  commis- 
sioner for  said  county,  to  take  further  proofs  in  regard  to  said  alle- 
gations of  adultery  at  Albion;  and  that  said  proofs  be  taken,  closed, 
and  returned  to  this  court  in  time  to  notice  said  cause  for  hearing  at 
the  next  June  Term  of  this  court.  And  it  is  further  ordered  that  the 
proofs  already  taken  herein  be  retained,  and  that  the  amendments 
to  said  bill  of  complaint,  by  this  order  allowed,  shall  be  without 
prejudice  to  the  writ  of  injunction  already  issued  and  served  herein. 

1.  For  the  formal  parts  of  an  order  of  the  original  bill.  Green  v.  Green, 
in  chancery  in  Vermont,  consult  the     26  Mich.  437. 

title  Orders.  3.   For  the  formal  parts  of  an  order 

2.  Amendments  to  a  bill  for  divorce  in  chancery  in  Michigan,  consult  the 
must  be  verified  in  the   same  manner     title  Orders. 

that  is  prescribed  for  the  verification 
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e.  Order  Granting  Leave  to  Amend  Answer,  i 

The  order  granting  leave  to  amend  an  answer  may  be  readily 
framed  by  adding  the  form  for  the  order  granting  leave  to  amend 
the  complaint,  Form  No.  1204,  supra^  by  making  slight  changes 
therein,  thus  : 

Form  No.  1258. 

(  Title  of  cause  as  in  Form  No.  1131. ) 

At  the  {or  a) 2  term  3  of  the *  Court,  held  at 


on  the  Jirst  day  of  September,  iS96,  present  the  Honorable  yo/in 
Marshall,  justice  [or  J udg-e) . 

Upon  reading  and  filing  the  affidavit  of  Richard  Roe,  the  defend- 
ant in  the  above  entitled  cause,  and  a  notice  of  this  motion  and  sat- 
isfactory proof  of  due  service  of  said  notice  of  motion, 6  and  on 
motion  of  Jerem.iah  J\Iason,  attorney  for  Richard  Roe,  the  defendant 
in  this  cause,  and  after  hearing  Oliver  Els-worth,  attorney  for  the 
plaintiff  in  this  cause  (or  no  one  appearing)  in  opposition. 

Ordered  that  Richard  Roe,  the  defendant  aforesaid,  have  leave 
to  amend  his  answer  in  this  action,  by  the  insertion  of  the  follow- 
ing word  (or  words,  or  clause,  or  clauses),  to  wit  {here  set  out  in 
words  and  figures  the  proposed  amendment  or  amendments  which 
are  allowed  to  be  made,  designating  the  place  or  places  in  the  com- 
plaint where  the  insertion  or  insertions  are  to  be  madd)"^  {conclud- 
ing the  order  in  the  usual  manner)  .^ 

In  like  manner  may  be  framed  the  order  allowing  amendments  to 
an  answer  under  the  various  exigencies  of  the  case  by  using  Forms 
Nos.  1204  to  1229,  supra,  as  patterns. 

Form  No.  1259. 
(Precedent  in  Graham  v.  Skinner,  4  Jones  Eq.  (N.  Car.)  96.) 

[{Caption.)'\9 

This  cause  coming  on,  motion  is  made  by  the  plaintiff  to  set  the 
cause  down  for  hearing  upon  the  bill  and  answers,  and  immediately 
thereafter,  motion  was  made  by  the  defendants  to  amend  their 
answers;  and  the  motion  of  the  plaintiff  was  disallowed,  and  the 
motion  of  the  defendant  is  allowed;  and  it  is  ordered  by  the  Court 
that  the  defendants  may  amend  their  answers,  from  which  order  of 
the  Court  the  plaintiff  craved  an  appeal  to  the  Supreme  Court,  which 
is  granted  by  his  Honor  ;  the  plaintiff  filing  immediately  in  court, 
his  bond  for  the  appeal,  which  is  approved  by  his  Honor. 9 

1.  As  to  amendment  of  answers  in  4.  See  supra,  note  3,  p.  750. 
equity,  see  i  Encyc.  of  Pl.  and  Pr.  6.  See  supra,  note  4,  p.  716. 
495-500.  For  notice  of  motion  to  amend  6.  See  supra,  note  5,  p.  750. 
answer,  see  supra,  I.  2.  For  applica-  7.  See  supra,  note  6,  p.  750. 
tion  to  amend  answer,  see  supra,  II.  5.  8.  See  supra,  note  7,  p.  750. 

For  illustration  of   amended  answer,  9.  For  the  formal  parts  of  an  order 

see  infra,  VII.  3.  in    North  Carolina,  consult   the  title 

2.  See  supra,  note  2,  p.  716.  Orders. 

3.  See  supra,  note  3,  p.  716. 
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f .  Ordep  Granting  Leave  to  Amend  Plea,  i 
Form  No.  i  260. 

(I  Rob.  F.  94.) 

(  Caption.)^ 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  the 
matter  of  law  arising  upon  the  plaintiff's  demurrer  to  the  defendant's 
plea  being  argued,  it  seems  to  the  court  that  there  does  exist  in  the 
said  plea  the  defect  which  is  specially  alleged  in  the  demurrer  as  the 
cause  thereof,  and  that  the  said  plea  is  for  that  cause  insufficient  in 
law  to  bar  and  preclude  the  plaintiff  from  having  and  maintaining 
his  action  against  the  defendant.  Whereupon  the  defendant  moved 
for  leave  to  withdraw  his  joinder  in  the  plaintiff's  demurrer,  and  to 
amend  his  plea;  and  the  leave  is  accordingly  granted  him,  upon  con- 
dition of  his  paying  the  plaintiff  the  costs  occasioned  him  by  such 
amendment. 2 

g.  Order  Granting  Leave  to  Amend  Replication. 
Form  No.  i  261. 

(1  Rob.  F.  94.) 

(  Caption.)'^ 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  the 
matter  of  law  arising  upon  the  defendant's  demurrer  to  the  plain- 
tiff's  replication  to  his  plea  being  argued,  it  seems  to  the  court 
that  the  said  replication  is  defective,  but  that  the  defect  is  only  in 
form.  Whereupon  the  plaintiff  moved  for  leave  to  withdraw  his 
joinder  in  the  said  demurrer,  and  to  amend  his  said  replication  ;  and 
the  leave  is  accordingly  granted  him,  upon  condition  of  his  paying 
the  defendant  the  costs  occasioned  him  by  such  amendment. 2 

h.  Order  Granting  Leave  to  Amend  Writs. » 

(1)  In  General.* 

process,  etc. 

Form  No.  1262. 

(Precedent  in  Cragin  x\  Gardner,  64  Mich.  401.) 

[(  Caption  and  commencement. ^^^ 

(  On  the  eighteenth  day  of  April,  1885,  the  court  entered  an  order) 
that  the  process,  pleadings,  and  all  proceedings  in  said  cause  be 
amended  by  substituting  as  plaintiffs  therein  William  P.  Cragin, 
Ednvard  F.  Cragin,  surviving  partners  of  the  late  firm  of  Cragin 

1.  Amendment  of  pleas  in  equity,  4.  As  to  amendment  of  process  and 
see  I  Encyc.  of  Pl.  and  Pr.  495.  For  writs  generally,  see  i  Encyc.  of  Pl. 
affidavit   to   amend   plea,    see    supra,     and  Pr.  658-672. 

III.  4.  8.  The  words  to  be  supplied  in  [   ] 

2.  For  the  formal  parts  of  orders  are  not  found  in  the  precedent.  For 
generally,  consult  the   title   Orders,  the  formal  parts  of  an  order  in  Michi- 

3.  For  application  to  amend  writs,  gan,  consult  the  title  Orders. 
see  supra,  II.  9. 
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Brothers  &  Co.,  and  that  this  order  stand  and  constitute  such 
amendment.  It  is  further  ordered  that  the  deposition  of  Edxvard 
F.  Cragin,  now  on  file  in  said  cause,  stand  as  evidence  in  this  cause 
as  amended. 

(2)  Summons.  1 

Form  No.  1263. 

{^Commencing  as  in  Form  No.  l^OJ/.,  and  continuing  down  to  \) 
Ordered  that  the  summons  2  in  the  above  entitled  cause  be 
amended*  by  striking  therefrom  the  name  of  yohn  Smith  as  defend- 
ant, without  prejudice  to  the  proceeding.      {Usual  conclusion.^ 

OR 

Form  No.  1264. 

(  Commencing  as  in  Forrn  No.  1263,  and  continuing  doivn  to  *)  by 
striking  from  the  summons  the  words  Richard  Roe,  used  to  desig- 
nate one  of  the  parties  defendant  in  this  action,  and  inserting  in- 
stead of  these  words  the  words  William  yones,  being  the  correct 
name  of  the  defendant  named  and  designated  in  said  summons  as 
Richard  Roe,  and  that  this  be  done  without  prejudice  to  the  pro- 
ceedings already  had,  and  that  all  subsequent  proceedings  be  had 
under  the  name  of  William  Jones,  the  correct  name,  designated  in 
the  summons  as  Richard  Roe.      (  Usual  conclusion . ) 

LEAVE  TO  AMEND  SUMMONS  AND   RETURN. 

Form  No.  1265. 

(Precedent  in  Blodgett  v.  SchaflFer,  94  Mo.  663.) 

State  of  Missouri  to  the  use  of  and  at  the  relation^ 

of   W.  P .  Hunt,  collector  of  revenue, 

against 

yohn   Newton,    Caroline  F.    McCown,  and    the 

Union  National  Bank  oy  the  city  of  St.  Louis. 

Now,  at  this  day,  the  motion  of  David  Schaffer  filed  in  the  above 
entitled  cause  coming  on  to  be  heard,  after  hearing  the  same  leave 
is  hereby  granted  by  the  court  to  the  clerk  of  this  court,  and  the 
court  doth  order  said  clerk,  to  amend  the  summons  heretofore  issued 
in  this  cause  to  the  sheriff  of  the  city  of  St.  Louis,  by  the  striking 
out  of  the  said  summons  the  name  of  T.  H.  Larkin,  and  by  writ- 
ing in  lieu  of  the  same  the  name  of  the  defendant  in  the  said  cause, 
the  said  Union  National  Bank  of  the  city  of  St.  Louis,  and  that 
the  sheriff  of  the  said  city  of  St.  Louis  and  his  deputies  have  leave 
and  are  hereby  ordered  to  amend  the  return  made  by  them  to  said 
summons,  by  inserting  in  said  return  after  the  figures  '■'•1880''''   the 

1.  For  notice  of  motion  for  leave  to  clause,  or  one  of  like  effect  to  accord 
amend  summons,  see  sufra,  1.  i.  c.  with  the   facts  of  the  case,  "and  the 

2.  If  there  were  other  papers  filed  complaint,  etc.,"  designating^  particu- 
in  the  cause,  or  proceedings  had  in  larly  the  other  papers  which  are  de- 
addition  to   the    summons,    add   this  sired  to  be  amended. 
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words  '•  Upon  the  defendant,  the  Union  National  Bank  of  the  city 
of  St.  Louis ^''''  and  by  inserting  in  said  return,  after  the  name 
"  T.  H.  Larkin,''^  the  words  "  President  of  the  Union  National 
Bank  of  the  city  of  St.  Louis.,''''  which  said  amendments  are  accord- 
ingly made. 

REMANDING    FOR    AMENDMENT    OK    SUMMONS. 

Form  No.  1266. 
(Precedent  in  Simmons  v.  Norfolk,  etc.,  Steamboat  Co.,  113  N.  Car.  148.) 

\  {Caption. )Y 

This  cause  is  remanded  to  the  clerk  of  the  Superior  Court  of 
Martin  county,  with  directions  to  amend  the  summons  so  as  to 
make  it  returnable  before  him  on  the  first  Monday  of  November., 
iS92.  As  the  summons  has  already  been  served  on  the  defendant 
corporation,  and  it  has  filed  an  answer,  it  will  take  notice  of  the 
amendment  and  file  any  other  answer,  if  it  is  so  advised,  on  or  be- 
fore that  date.  The  clerk  is  directed  to  have  a  copy  of  the  amended 
summons  posted  at  the  courthouse  door  in  said  county  for  three 
successive  weeks,  and  in  addition  have  the  same  published  for  three 
successive  weeks,  as  required  by  section  695  of  the  Code,  in  man- 
ner and  form  as  therein  stated. 

After  the  said  return  day  the  clerk  is  directed  to  certify  the 
issues  and  papers  in  the  cause  and  put  said  cause  upon  the  civil 
issue  docket  for  trial  at  ensuing  December  Term  of  Martin  Superior 
Court.  As  this  is  a  cause  where  delay  might  be  seriously  injurious 
to  the  interests  of  plaintiff  and  his  associate  stockholders,  it  may  be 
set  for  trial  on  Alonday,  th&  frst  day  of  said  term.  As  I  see  no 
immediate  danger  in  so  doing,  I  will  continue  the  motion  for  a 
receiver  until  said  term,  without  prejudice.  The  clerk  will  see 
that  the  summons  is  duly  published  and  proof  of  publication  made 
by  said  return  day.  G.  H.  Brown,  fr.,  fudge,  etc. 

ORDER  OF  CLERK  AMENDING  SUMMONS  ACCORDING  TO  ORDER  OF 

SUPERIOR  COURT. 

Form  No.  1267. 

(Precedent  in  Simmons  v.  Norfolk,  etc.,  Steamboat  Co.,  113  N.  Car.  149.) 

\{Caption.)\^ 

The  order  of  his  Honor  G.  H.  Brown,  fr..  Judge  of  the  Superior 
Court,  having  been  filed  in  this  court  with  the  other  papers  in  the 
cause,  it  is  ordered,  in  obedience  and  in  accordance  with  said  order, 
that  the  summons  originally  issued  herein  be  and  the  same  is  hereby 
amended  by  making  the  same  returnable  before  the  undersigned 
clerk  of  the  Superior  Court  of  Martin  county  on  Monday,  Novem- 
ber 7,  1892,  at  his  office  in  the  town  of  Williamston,  county  and 
state  aforesaid ;   and,  further,  that  in   said   amended   summons  the 

1.  The  words  to  be  supplied  in  North  Carolina,  consult  the  title  Or- 
[     ]  are  not  found  in  the  precedent,     ders. 

For  the  formal  parts  of  an  order  in         2.  See  supra,  note  i,  this  page. 
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plaintiff  be  made  to  declare  or  sue  in  behalf  of  all  other  corporators, 
creditors,  dealers,  and  others  interested  in  the  affairs  of  the  defend- 
ant company,  who  will  come  in  and  make  themselves  parties  to  this 
proceeding.  It  is  further  ordered  that  a  copy  of  said  amended 
summons  be  posted  for  three  weeks  at  the  courthouse  door  in 
Williamston^  and  that  service  of  the  same  be  made  upon  all  cor- 
porators, creditors,  dealers,  and  others  interested  in  the  affairs  of  the 
defendant  company,  by  publication  of  a  copy  of  said  summons  for 
three  weeks  in  the  State  Chronicle^  a  newspaper  published  in  the 
city  of  Raleigh,  state  aforesaid.  It  is  ordered  that  all  parties  hereto 
shall  have  until  November  7  to  file  pleadings  herein,  l 

REFUSING    LEAVE    TO    AMEND    WRIT. 2 

Form  No.   1268. 

(Precedent  in  Davis  v.  Gibson,  Conf.  Rep.  (N.  Car.)  102.) 
[  (  Caption.)  ]3 

In  the  suit  of  Isaac  Davis  v.  Thomas  Gibson^  the  plaintiff 
moved  for  leave  to  alter  the  writ  from  case  to  debt,  which  was  op- 
posed by  the  defendant,  and  it  was  ordered  on  argument,  by  the 
court,  that  the  plaintiff  take  nothing  by  his  motion ;  from  which 
decision  said  plaintiff  prayed  an  appeal  to  the  Superior  Court,  which 
was  granted. 3 

(3)  Attachment  Writ. 

ALLOWING    amendment    OF    RETURN. 

Form  No.  i  269. 

(  Caption.)^ 

Now  at  this  day  come  the  parties  in  the  above  entitled  cause,  the 
plaintiff  yohn  Doe,  by  his  attorney  Oliver  Els-worth,  and  the  de- 
fendant Richard  Roe,  by  his  attorney  Jeremiah  Mason,  and  on 
motion  of  the  said  plaintiff,  both  parties  having  been  heard,  it  is 
considered  and  ordered  by  the  court*  that  the  sheriff  of  Dolores 
county  be  and  he  is  hereby  granted  leave  to  amend  his  return  of 
the  writ  of  attachment  served  in  this  cause  so  as  to  make  said  return 
correspond  and  accord  with  facts.      (  Conclusion.)^ 

(4)  Execution. 

allowing  amendment  to  return. 

Form  No.  1270. 

(N.  H.  Justice  and  Sheriff  204.) 

(  Commencing  as  in  Form  No.  1269,  and  continuing  down  to  *) 
that   Andrew   Jackson,    deputy    sheriff  of  said  county,  be  and  he 

1.  See  jK/rrt,  note  I,  p.  770.  grounds    of    action    declared    below. 

2.  On  an  appeal  from  the  County  Davis  v.  Gibson,  Conf.  Rep.  (N.  Car.) 
Court  to  the  Superior  Court,  the  plain-     103. 

tiff  should  not  be  allowed  to  change  the         3.  See  supra,  note  i,  p.  770. 
declaration  filed  in  the  former  court ;         4.  For  the  formal  parts  of  an  order 
and  if  there  was  no  written  declara-     generally,  consult  the  title  Orders. 
tion    he    should    be  confined   to    the 
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hereby  is  allowed  to  amend  his  return  upon  an  execution  {^here  set 
out  in  ivords  and  figures  the  execution.,  or  describe  it  in  substance) 
by  {here  set  out  in  words  and  figures  the  amendment  or  amendments 
allo-wcd  to  be  made).  yohn  Hancock,  Clerk. 

A  true  copy  of  the  record. 

Attest :   John  Hancock,  Clerk. 

(5)   Certiorari. 

rule  to  amend  return  to  writ.^ 

Form  No.  i  2  7  i . 

(Jeflf.  L.  Prec.  147.) 

Sergen  county  Circuit  Court  (or  N.  y.  Supreme  Court). 

^  /Certiorari    to  y.  D.  La-iVson,  Esq.,   justice  of   the 

p-  J      J  n       \      peace  of  the  county  of  Bergen. 

On  allegation  of  diminution  in  the  record  and  return  of  the  said 
justice,  it  is  ordered  that  he,  the  said  justice,  certify  to  this  court  by 
x\\e.  fifteenth  day  of  February,  A.D.  i896.  whether  instate  what  is 
reqiiired  to  be  answered) . 

February  1.  iS96. 

On  motion  of,  Daniel  Webster.  Attorney  of  the  Prosecutor. 

Let  the  above  be  entered  on  the  minutes. 

yohn  D.  Lawson,  Justice. 

i.  Order  Granting  Leave  to  Amend  Appeal  Papers.  2 

(1)  Clerk's  Certificate  to  Transcript, 

Form  No.   1272. 

(Precedent  in  Hudlej  v.  State,  36  Ark.  239.) 
State  of  Arkansas  i 
against  > 

Charles  Hudley.  ) 
Now  on  this  day  comes  the  defendant  Charles  Hudley,  in  per- 
son, in  the  custody  of  the  sheriflF,  and  by  attorney,  and  the  state  by 
her  attome}',  and  leave  having  been  given  the  attorney  of  the  state 
to  withdraw  the  transcript  from  Desha  county  for  the  purpose  of 
amending  the  certificate  of  the  clerk,  by  attaching  his  seal  thereto ; 
and  now  on  this  day  the  clerk  of  Desha  county  asks  leave  to 
amend  his  transcript  heretofore  filed  in  this  cause,  by  attaching  his 
seal  to  the  certificate  thereto,  to  which  the  defendant  objected;  which 
objections  were  overruled,  and  the  clerk  is  permitted  to  amend; 
which  is  done  by  attaching  his  seal  of  office  to  the  certificate ;  to 
which  defendant  excepted ;  and  the  clerk  of  this  court  is  ordered  to 

1.  This  rule  is  granted  upon  ap-  Brunswick  v.  Cranbury,  52  N.  J.  L. 
plication.      The   rules  for   complying     298. 

with  this  order  are  laid  down  by  S.  For  notice  of  proposed  amend- 
Mr.     Justice    Van     Syckel    in    South     ment  to  appeal  papers,  see  j»/ra,  I.  6,  7. 
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certify  this  order  and  the  certificate,  as  amended,  to  the  Supreme 
Court,  as  part  of  the  record  in  this  cause.      [(  Usual  conclusion.  ^\ 

(2)  Order  Granting   Application  for  Writ  of  Certiorari 

TO  Amend  Case  on  Appeal. 

Form  No.  1273. 

(Precedent  in  Shelton  v.  Shelton,  91  N.Car.  329.) 

y{Caption.)y 

The  facts  disclosed  in  the  affidavit  of  the  plaintiff's  counsel,  to 
which  no  opposing  evidence  is  offered,  are,  that  separate  statements 
of  the  case  on  appeal,  prepared  for  the  respective  parties,  were  de- 
livered to  the  judge  who  tried  the  cause  for  his  adjustment  of  the 
differences  between  them.  He  transmitted  to  the  clerk  a  statement 
of  his  own,  omitting  one  or  more  of  the  appellant's  exceptions  to  the 
rulings  which  were  intended  to  be  brought  up  for  review,  without 
giving  notice  to  the  parties  or  affording  them  an  opportunity  of  be- 
ing heard  before  his  final  action.  The  retirement  of  the  judge  from 
office  prevents  the  perfecting  the  appeal  in  the  mode  prescribed  by  the 
statute,  and  would,  in  the  absence  of  any  case,  render  unavoidable 
the  award  of  a  new  trial.  This  necessity  may  be  avoided  by  the 
appellee's  assent  to  the  filing  of  the  appellant's  case  as  part  of  the 
record,  and  the  appeal  then  heard  upon  it.  We  therefore  grant 
the  application  for  the  writ  of  certiorari,  to  the  end  that  an  oppor- 
tunity may  be  afforded  to  the  parties  to  file  the  appellant's  case, 
without  addition  or  change,  to  come  with  the  record,  in  response  to 
the  requirements  of  the  writ,  and  this  can  only  be  with  the  assent 
of  the  appellee.  Let  the  writ  issue  as  prayed  for  on  the  terms  pre- 
scribed by  law.^ 

RETURN  OF  WRIT  OF    CERTIORARI    TO     AMEND    APPELLANT'S     CASE 

ON  APPEAL. 

Form  No.  1274. 

(Precedent  in  Shelton  v.  Shelton,  91  N.  Car.  330.) 
Catharine  G.  Shelton  ) 
against  > 

Sarah  E.  Shelton.      ) 

In  obedience  to  an  order  issued  from  the  Supreme  Court  of  North 
Carolina  in  the  above  entitled  cause,  I  have  notified  the  parties  in 
said  cause,  and  the  defendant  objected  to  any  amendment  or  change 
of  the  record, 2  as  the  transcript  heretofore  sent  up  to  the  Supreme 
Court  is  a  true  and  complete  record  of  said  cause,  as  appears  of 
record  in  this  office.  {^Signed  by  the  Clerk. ^ 

February  IS,  i854. 

(3)  Order  Amending  Bill  of  Exceptions. 3 

1.  For  the  formal  parts  of  an  order  tiorari,  the  court  awarded  a  new  trial 
in  North  Carolina,  consult  the  title  to  the  plaintiff.  Shelton  v.  Shelton, 
Orders.  91   N.  Car.  329. 

2.  In  this  case,  the  defendant  having  3.  For  a  precedent  of  an  order  amend- 
declined  to  accept  the  terms  offered  in  ing  a  bill  of  exceptions,  see  supra, 
the   order   granting  the    writ   of  cer-  II.  11. 
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j.  Order  Allowing  Amendment  of  Judgment.! 

BY  JUDGE  IN*  VACATION. 

Form  No.  1275- 
(I  Rob.  F.  334-) 

(Caption.)^ 

The  defendant  in  this  case  having  been  served  with  the  notice 
hereto  annexed,  and  it  appearing  to  me  that  there  was  a  mistake  in 
the  sum  of  money  for  which  the  judgment  was  rendered  in  this  case. 
in  the  Circuit  Sujierior  Court  of  Law  and  Chancer^-  for  the  county  of 
H ,  on  the  thirteenth  day  of  April,  iSSO,  to  the  amount  here- 
after stated,  which  mistake  may  be  safely  amended  by  the  bond  on 
which  the  action  is  founded ;  it  is  therefore  considered  by  me  that 
the  said  judgment  be  amended  in  this,  that  the  said  judgment  shall 
be  discharged  by  the  payment  of  %  23,673. 80  principal  sum,  with 
interest  at  the  rate  of  six  p)er  centum  per  annum  from  the  Jirst 
day  of  September.  i8l5,  till  paid,  and  by  the  further  pajTnent 
of  the  interest  at  the  rate  of  six  per  centum  per  annum  on  $11,- 
836.90  from  the  Jirst  day  of  September,  i8/.5.  till  the  Jirst  day 
of  September,  iS20.  which  interest  amounts  to  $3,551.07,  and  such 
other  sum  or  sums  as  may  be  hereafter  found  due,  upon  a  writ  or 
writs  of  scire  J'acias  being  sued  out  on  the  said  judgment.  And  on 
the  motion  of  the  plaintiffs,  it  is  further  considered  by  me  that  the 
writ  of  capias  ad  satisfaciendum  issued  by  the  clerk  of  the  said 
court,  on  the  j'ourt cent h  day  of  April,  i8-5(?.  against  the  body  of  the 
said  defendant,  be  quashed,  and  the  defendant  be  discharged  from 
custody  under  the  said  execution. 

Given  under  my  hand,  in  the  clerk's  office  of  said  court,  in  the 
vacation  thereof,  this  tiventy-eighth  day  of  April,  iS30. 

Truly  recorded.  "John  Marshall, 

yohn  Hancock,  Clerk.  Judge  of  the  said  Court. 

FOR   AMEXDMEXT   XITNC   PRO  TUXC' 

Form  No.  1276. 

(Precedent  in  Dumas  -•.  Hunter,  30  Ala.  188.) 

[(Ca///o«.)]* 

This  motion  coming  on  to  be  heard,  and  it  appearing  to  the  satis- 
faction of  the  court  from  an  inspection  of  the  papers  that  E.  M. 
Dumas  w^as  not  the  surety  of  Winchester  Dumas  on  a  certiorari 
bond  from  the  judgment  of  the  justice  of  the  peace,  and  that  a  judg- 
ment should  not  have  been  rendered  against  him  at  the  last  term  of 
this  court,  but  that  said  judgment  is  a  clerical  mistake;  it  is  there- 

1.  This  order  is  founded  on  the  pro-  subsequent  term  mmmc  pro  tunc  bj  va- 

ceedings  in  Lormanr.  Benson,  9  Mich,  eating  it  as  against  the  party  against 

237,  which  proceedings,  the  court  held,  whom   it    was    improperly    rendered, 

amounted  substantiallj  to  an  amend-  Dumas  v.  Hunter,  30  Ala.  188. 

ment  of  the  judgment.  4.  For  the  formal  parts  of  an  order 

1.  For  the  formal  parts  of  an  order  in  Alabama,  consult  the  title  Orders. 

generally,  consult  the  title  Orders  The  words  in  [  ]  are  not  found  in  the 

8.  On  appeal  from  a  justice's  court  precedent, 
the  judgment  may  be   amended  at  a 
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fore  considered  by  the  court  that  such  judgment  be  amended  nunc 
pro  tunc,  so  that  the  same  shall  be  vacated  as  to  said  E.  M.  Dumas, 
and  remain  valid  only  against  said  Winchester  Dumas  and  jfames 
M.  Cochran,  his  surety  on  said  certiorari  bond ;  and  this  judgment 
shall  be  enforced  against  the  said  Cochran  for  the  sum  of  thirty-six 
dollars,  the  amount  of  said  bond. 

FOR   AMENDMENT  ON   APPEAL. 

Form  No.  1277. 
(Precedent  in  Walsh  v.  Kelly,  27  How.  Pr.  (N.  Y.  Supreme  Ct.)  368.) 

[{Caption.)Y 

Now,  on  motion  of,  etc.,  it  is  ordered  that  the  said  judgment  roll, 
entered  on  the  verdict  below  in  this  cause,  be  amended  in  the  award 
of  judgment  nunc  pro  tunc,  so  as  to  read  as  follows,  to  wit:  This 
action  having  been  tried  on  the  issues  of  fact  joined  therein,  and 
the  jury  having  found  a  verdict  finding  the  property  in  the  plaintiff 
and  the  value  of  said  property  at  $ ,  and  assessing  the  plain- 
tiff's damages  for  its  detention  at  $ .      Now,  on  motion  of. 

etc.,  it  is  adjudged  by  said  court  that  the  plaintiff,  M.  IV.,  recover 
of  the  defendant,  /.  IC.,  sheriff  of  the  city  and  county  o(  New  York, 

the  possession  of  the  said  property,  together  with  % damages 

for  the  detention  thereof,  and  also  $ costs  of  suit  as  adjusted. 

But  in  case  a  delivery  of  said  property  cannot  be  had,  then  that  the 
said  plaintiff  do  recover  of  the  said  defendant  judgment  for  the  said 
assessed  value,  and  for  the  said  assessed  damages,  with  said  costs  as 
adjusted;  which  said  assessed  value,  damages,  and  costs  and  inter- 
est amount  in  all  to  $ . 

Form  No.  1278. 

(I  Rob.  F.  378.) 

{^At  the  foot  of  the  judgment  of  affirmance  was  the  following-;) 

Memorandum:  that  on  the  motion  of  R P d:  Co.,  the 

defendants  in  the  last  suit,  by  their  attorney,  and  previous  to  a 
decision  therein,  the  clerk  of  this  court,  by  order  of  the  court, 
amended  the  transcript  of  the  record  of  the  judgment  of  the  said 
County  Court,  by  inserting  therein,  after  the  word  "expended"  in 
the  judgment,  these  words,  "to  be  levied  of  the  goods  and  chattels 
of  the  testator  in  the  hands  of  the  defendants  to  be  administered;" 
it  appearing  to  the  court  that  the  same  were  omitted  through  mis- 
prision of  the  clerk  of  the  said  County  Court. 

k.  Order  Allowing  Amendment  to  Decree. 

Form  No.  1279. 
{Caption.)^ 
And  now  comes  the  complainant,  by  Oliver  Elsivorth  his  solici- 

1.  The  words  in  [   ]  are  not  found  in         2.   For  the  formal  parts  of  an  order 
the  precedent.  For  the  formal  parts  of     in   chancery,   consult    the    title    Or- 
an  order  in   New    York,   consult  the     obrs. 
title  Orders. 
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tor,  and  this  cause  coming  on  to  be  heard  upon  the  motion  of  the 
complainant  to  amend  the  decree  in  this  cause,  rendered  on  the 
tenth  day  of  February^  i896,  and  the  court  having  looked  into 
the  record  in  said  cause,  and  heard  the  allegations,  proof,  and  argu- 
ment of  counsel  of  the  said  parties  respectively,  and  being  fully 
advised  in  the  premises,  doth  order,  adjudge,  and  decree  that  the 
decree  was  rendered  on,  etc.,  by,  and  the  same  is  hereby  amended  to 
read  as  follows,  to  wit  {here  set  out  in  words  and  Jigures  the  decree 
as  amended).^ 

1.  Opdep  Allowing  Amendment  to  Record.  2 

Form  No.  1280. 
(Precedent  in  King  v.  State  Bank,  9  Ark.  185.) 

[  (  Caption . )  ]  3 

On  this  day  comes  said  plaintiff,  and  said  defendant  King,  by 
their  attorneys,  and  said  King,  by  leave  of  the  court,  files  his  motion 
for  leave  to  amend  the  record  in  this  case;  and  upon  consideration 
the  court  sustains  said  motion,  and  doth  order  that  the  record  in  this 
cause  be  amended  accordingly.* 

FOR  PEREMPTORY   WRIT  OF  MANDAMUS    TO  COMPEL  CLERK  OF  CITY 
COUNCIL  TO  AMEND   RECORD. ^ 

Form  No.  128  i. 
(Precedent  in  Farrell  v.  King,  41  Conn.  449.) 

[  (  Caption . )  ]  ^ 

(  Commencing  in  the  usual  form,  the  court  ordered:)  that  a  p)er- 
emptory  writ  of  mandamus  issue  to  the  respondent,  commanding 
him  to  amend  his  record  as  follows,  namely,  so  that  that  portion  of 
the  records  of  the  meeting  of  the  coimcil  of  Afay  26,  i873,  which 
precedes  the  words  "  on  motion  of  alderman  Kiefer,  the  report,  etc.," 
and  which  now  reads  "  Barney  Farrell  to  take  the  place  of  H.  L. 
Sturdevant,^''  shall  read  as  follows  :  "  Barney  Farrell  to  take  the 
place  of   Willia.n  Anderson.^''      [([/sual  conclusion. )^^ 

1.  For  the  formal  parts  of  an  order  ■  in  Arkansas,  consult  the  title  Orders. 
in  chancery,  consult  the  title  Orders.  The  words  to  be  supplied   in  [     ]   are 

2.  Amendments  maybe  made  by  in-  not  found  in  the  precedent, 
terlineation ;  thus  in  King  v.  State  6.  Where  a  mandamus  was  prayed 
Bank,  9  Ark.  185,  it  seems  that  the  for  to  compel  the  clerk  of  a  common 
clerk  amended  the  record  by  interlin-  council  of  a  city  to  amend  his  record 
ing  the  words  "  of  payment"  after  the  so  that  it  would  show  the  appoint- 
words  "withdraws  his  plea,"  and  be-  ment  of  the  plaintilT  by  the  council  as 
fore  the  words  "  in  this  case."  For  ap-  policeman  instead  of  one  W.  A.,  neither 
plication  to  amend  record,  see  supra,  the  city  nor  the  said  W.  A.  was  a 
II.  10.  necessary  or  proper  party  to  the  pe- 

3.  For  the  formal  parts  of  an  order  tition.  Farrell  v.  King,  41  Conn.  448. 
in  Arkansas,  consult  the  title  Orders.  6.  For  the  formal  parts  of  an  order 
The  words  to  be  supplied  in  [  ]  are  in  Connecticut,  consult  the  title 
not  found  in  the  precedent.  Orders.     The  words   in  [  ]  are   not 

4.  For  the  formal  parts  of  an   order  found  in  the  precedent. 
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FOR  AMENDMENT  OF  PETITION   FOR  LAYING  OUT  A  TOWN   WAY. 

Form  No.  1282. 

(Precedent  in  White  v.  Lincoln  County,  70  Me.  322.) 

At  a  meeting  of  the  county  commissioners  held  at  Wiscassef 
within  and  for  the  county  of  Lincoln^  on  the  last  Monday  oi  Decem- 
ber^ being  the  twenty-eighth  day  of  said  month,  A.D.  i874.' 

Ordered,  that  the  records  of  this  court,  upon  the  petition  of 
Knoivles  Gahan^  and  others,  for  the  laying  out  of  a  town  way  in 
the  town  of  Dresden,  commencing  at  a  point  near  the  dwelling 
house  of  jfames  H.  Mayers,  on  the  east  side  of  the  river  road 
leading  from  Dresden  upper  bridge  to  Bath,  to  a  point  on  the  road 
known  as  the  "back"  road,  between  the  foot  of  the  sand  hill  (so 
called)  and  the  house  of  David  Robbins,  which  was  presented  at 
the  May  Term,  \%72,  at  an  adjourned  session  thereof  held  on  the 
second  ddij  of  yuly,  \'S>72,  and  upon  which  the  report  of  the  com- 
missioners was  made  at  September  Term,  iS72,  all  of  which  is 
recorded  in  the  records  of  the  county  commissioners'  court,  volume 
nine,  page  Jive  hundred  and  twenty-eight  to  Jive  hundred  and  thirty. 
inclusive,  be  amended  in  accordance  with  the  facts  found  by  the 
said  commissioners  upon  the  hearing  of  said  petition,  as  set  forth  in 
the  petition  of  said  commissioners  presented  to  the  Supreme  Judicial 
Court  at  the  October  Term,  i874,  viz.  :  by  inserting  in  said  record,  on 
page^t;^  hundred  a?id  twenty-nine,  after  the  words  "  by  them  pre- 
sented," in  the Jifteenth  line  thereof,  the  words  following,  to  wit, 
"do  adjudicate  and  determine  that  the  selectmen  of  said  tow^n  of 
Dresden  did  unreasonably  neglect  and  refuse  to  lay  out  said  town 
way,  as  set  forth  in  the  petition  of  said  Gahan  and  others,  and  in 
consequence  of  the  above  adjudication." 

m.  Precedents  of  Orders  for  the  Amendment  of  Miscellaneous  Papers. 

(1)  Certificate  of  Acknowledgment. 

Form  No.  1283. 

(Precedent  in  Peirsoll  v.  Elliott,  6  Pet.  (U.  S.)  96.) 

Woodford  county,  set. — November  Coimty  Court,  \^23. 

On  motion  of  Benjamin  Elliott,  by  his  attorney,  and  it  appear- 
ing to  the  satisfaction  of  the  court  by  the  indorsement  on  the  deed 
from  jfames  Elliott  and  wife  to  him,  under  date  the  12th  of  yune, 
1813,  and  by  parol  proof  that  the  said  deed  was  acknowledged  in  due 
form  of  law  by  Sarah  Elliott,  before  the  clerk  of  this  court,  on  the 
eleventh  day  of  September ,  i8l3,  but  that  the  certificate  thereof  was 
defectively  made  out :  it  is  ordered  that  the  said  certificate  be 
amended  to  cor  form  to  the  provisions  of  the  law  in  such  cases,  and 
that  said  deed  and  certificate,  as  amended,  be  again  recorded ; 
whereupon  the  said  certificate  was  directed  to  be  amended  to  read 
in  the  w^ords  and  figures  following,  to  wit  : 

"  WoodJ'ord  county,  set. — September  11,  i8l3. 

•'  This  day  the  within  named  James  Elliott,  and  Sarah  his  wife, 
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appeared  before  me,  the  clerk  of  the  court  for  the  county  aforesaid, 
and  acknowledged  the  within  indenture  to  be  their  act  and  deed ; 
and  the  said  Sarah,  being  first  examined  privily  and  apart  from  her 
said  husband,  did  declare  that  she  freely  and  willingly  sealed  and 
delivered  said  writing,  which  was  then  shown  and  explained  to  her 
by  me,  and  wished  not  to  retract  it,  but  consented  that  it  should  be 
recorded." 

The  said  deed,  order  of  court,  and  certificate,  as  directed  to  be 
amended,  is  all  duly  recorded  in  my  office. 

Teste:  John  McKinney,  Jr.,  C.  W.  C.  C. 

Indorsements  on  the  back  of  the  foregoing  deed,  to  wit :  James 
Elliott  et  ux.  to  Benjamin  Elliott — Deed. 

Acknowledged  bv  James  Elliott  and  Sarah  E.  Elliott,  Septem- 
ber 11,  xSl3. 

Att.  J.  McKinney,  Jr.,C.  W.  C. 

7?.  B.  E.,  page  199.     Recorded  deed  book  K,  page  ^6,  57. 

Att.  C.  //.  Mr.,  D.  Clk. 

(2)  Composition  Proceedings. 
Form  No.  1284. 

(Precedent  in  Bardsley  t'.  Lysle,  104  Pa.  St.  634.) 

[{  Caption.)  y 

And  now,  April  20th,  i882,  this  case  came  on  for  hearing,  and 
no  answer  being  filed,  and  it  appearing  to  the  court  that  the  name 
of  John  Bardsley  was,  through  inadvertence  and  without  authority, 
signed  to  the  composition  proceedings  in  bankruptcy  in  this  case, 
it  is  ordered  that  this  name  of  said  John  Bardsley,  where  so  signed, 
be  stricken  from  the  said  composition  proceedings ;  this  correction 
not  to  prejudice,  affect,  or  in  any  way  invalidate  said  composition 
proceedings  in  bankruptcy  or  of  any  of  the  interests  of  the  parties 
whether  as  creditors  or  debtors  who  are  interested  therein. l 

(3)  Recognizance. 
Form  No.   1285. 

(Precedent  in  State  ■'.  Cherry,  2  Dev.  (N.  Car.)  551.) 

[  {Caption.)  ]2 

Ordered  by  the  court  that  a  paper  writing,  purporting  to  be  a 
recognizance  between  the  state  of  North  Carolina  and  Job  S. 
Cherry,  be  amended,  by  adding  thereto  the  words,  '"'■December 
Term,  Court  of  Pleas  and  Quarter  Sessions,"  in  the  caption  thereof, 
and  the  figures  "  i8^P"  in  the  body  thereof,  and  also  "  December 
Term,  i8^<9."  above  the  teste. 2 

1.  For  the  formal  parts  of  an  order  2.  For  the  formal  parts  of  an  order 
in  Pennsylvania,  consult  the  title  in  North  Carolina,  consult  the  title 
Orders.  Orders. 
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(4)  Sheriff's  Certificate  of  Sale. 
Form  No.   1286, 

(Precedent  in  Gansevoort  v.  Gilliland,  i  Cow.  (N.  Y.)  219.) 

[  (  Caption.')  ]1 

"  On  [e/c]  ,2  ordered  that  Thomas  Armstrong,  now,  or  late,  sheriff 
of  the  county  of  Seneca,  amend  the  certificate  of  sale  of  lot  No.  2,  in 
the  township  of  Galen,  in  the  county  of  Seneca,  by  him  given  on 
the  sale,  under  and  by  virtue  of  the  executions  in  the  above  causes, 
by  striking  out  that  part  of  the  said  certificate  describing  the  said 
lot  as  sold  under  and  by  virtue  of  the  execution  in  the  cause  first 
above  entitled,  and  inserting,  in  lieu  of  the  part  thus  stricken  out, 
that  the  said  sale  was  had  and  made  under  and  by  virtue  of  the  exe- 
cution in  the  cause  secondly  above  entitled ;  and  that  the  clerk,  and 
party  who  have  custody  of  such  certificate,  allow  and  permit  such 
amendment ;  and,  further,  that  the  execution  issued  to  the  said 
sheriff  of  Seneca,  in  the  first  above  entitled  cause,  be  set  aside  for 
irregularity;  and,  further,  that  the  moneys  bid  at  the  said  sale  be 
applied,  by  the  said  sheriff,  to  the  said  execution,  in  the  said  second 
above  entitled  cause."  ^ 

(5)  Indictment*  ok  Information. ^ 
Form  No.   1287. 

(Precedent  in  State  x'.  Roberts,  2  Dev.  &  B.  (N.  Car.)  541.) 

The  State  [ ]6  ^ 

against  >  Indictment  for  murder. 

Thomas  Roberts.       \ 

In  this  case  the  following  persons,  to  wit  [here  were  set  out  the 
flames  oy  the  witnesses),  were  sworn  and  sent  with  the  bill  of  in- 
dictment to  the  grand  jury.  This  entry  was  made  by  the  permission 
of  the  court,  after  the  jury  had  returned  their  verdict,  and  after  a 
motion  in  arrest  of  judgment,  upon  its  appearing  to  the  satisfaction 
of  the  court  that  the  witnesses  had  been  duly  sworn  and  sent ;  and 
that  the  assistant  clerk,  by  mistake,  signed  the  name  of  H.  B. 
Thack  instead  of  y.  B.  Thack,  and  had  omitted  to  add  the  word 
"clerk"  in  his  indorsement  on  the  back  of  the  bill  of  indictment. "^ 

1.  For  the  formal  parts  of  an  order  see  i  Encyc.  of  Pl.  and  Pr.  696.  For 
in  New  York,  consult  the  title  forms  relating  to  the  amendment  of 
Orders.  informations,  consult  the  title  Infor- 

2.  The  expression  "etc."  appears  in  mations. 

the   precedent.    Presumably   it  stands  6.  Ordinarily    this    should    be    the 

for  the  date  only.    However,   for  the  state  of  North   Carolina,   but   in   the 

formal  parts  of  an  order  in  New  York,  precedent  the  words  "  North  Carolina  " 

consult  the  title  Orders.  are  omitted. 

3.  For  the  formal  parts  of  an  order  7.  It  is  competent  for  the  court,  after 
in  New  York,  consult  the  title  Orders,  a   motion    in   arrest   of  judgment,   to 

4.  As  to  amendment  of  indictments,  alter  the  record  during  the  same 
see  I  Encyc.  OF  Pl.  AND  Pr.  688-693.  term,  by  inserting  into  or  striking 
For  forms  relating  to  the  amendment  of  from  the  minutes  whatever  may  be 
indictments,  consult  the  title  Indict-  necessary  to  make  it,  when  enrolled, 
MENTs.  to  speak  the  truth.     State  v.  Roberts 

8.  As  to  amendment  of  information,     2  Dev.  &  B.  (N.  Car.)  540. 
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2.  Petition  to  Rescind  Order  Allowing  Amendment. 

Form  No.  1288. 

(Precedent  in  Russell  v.  Dyer,  39  N.  H.  528.) 

Carroll,  ss.  Court  of  Common  Pleas,  May  Term,  i859. 

And  now  Francis  Russell,  of,  etc.,  comes  and  respectfully  repre- 
sents that  at  the  last  November'Y&xvn.  of  this  court,  Isaac  Dyer,  of, 
etc.,  entered  his  petition  in  this  court,  praying  that  the  return  of 
the  officer,  B .  H .  Chadbourne,  upon  certain  executions  on  file  in 
the  clerk's  ofiice  of  this  court,  might  be  amended;  and  such  pro- 
ceedings were  thereupon  had  at  said  term,  that  the  said  Chadbour?ie 
was  allowed  by  this  court  to  make,  and  did  among  other  things 
make,  the  following  amendment  upon  an  execution,  which  issued 
upon  a  judgment,  recovered  by  said  Dyer  against  one  Daniel 
Burnham,  in  the  then  Court  of  Common  Pleas  for  this  county,  at 
the  MayT&rra  of  said  court,  A.D.  i8^5,  for  %4,878.17  damages  and 
costs,  to  wit:  "  Carroll  ss.  Court  of  Common  Pleas,  Novejnber 
Term,  i?)58.  By  leave  of  the  court,  I  hereby  amend  the  foregoing 
return  by  adding,  at  the  end  of  the  list  of  fees,  the  following  item, 
namely  :  Paid  chairman  %3.25,  making  the  whole  charges  of  levy- 
ing the  foregoing  execution  %79.63,  instead  of  $76.88  as  appears 
by  the  above  return.  B.  H.  Chadbourne,  deputy  sheriff  at  the 
time  of  the  above  named  levy  and  set-off;"  which  execution  had 
been  previously  levied  upon  land  which  the  said  Russell  had  pur- 
chased of  the  said  Burnham,  by  a  levy  and  set-off,  which  was,  in 
fact,  illegal  and  void,  and  which  amendment  was  and  is  entirely 
without  foundation  in  fact,  and  wholly  false,  and  procured  to  be 
allowed  by  this  court  by  false  testimony,  and  designed  to  make  valid 
and  legal  the  illegal  and  void  levy  aforesaid,  and  not  authorized  by 
the  order  of  the  court,  whereby  the  rights  and  interests  of  the  said 
Russell,  and  his  title  to  the  land  aforesaid,  being  the  Rosebrook 
farm,  in  Carroll,  in  our  county  of  Coos,  and  to  other  real  estate, 
are  materially  affected  and  endangered:  wherefore  the  said  Russell 
prays  that  the  said  petition  of  the"  said  Dyer  may  now  be  brought 
forward  and  reconsidered  by  this  honorable  court,  and  that  the 
order  allowing  said  amendment  to  be  made  may  be  rescinded,  and 
said  amendment  rejected  and  overruled;  and  as,  in  duty  bound, 
will  ever  pray.  Brands  Russell, 

By  his  Attorneys,  Flint  &  Bryant. 

V.  AMENDMENTS  BY  CONSENT. 

1.  Complaint. 

Form  No.   1289. 

(  Title  of  cause  as  in  Form  No.  1131. ) 

Now  at  this  day  come  the  parties  in  the  above  entitled  cause,  the 
plaintiff  John  Doe,  by  Oliver  Elsivorth  his  attorney,  and  the  de- 
fendant Richard  Roe,  by  yeremiah  Mason  his  attorney,  and  on 
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consent  of  the  parties,  and  the  motion  of  Oliver  Els-worthy  attorney 
for  the  plaintiff  as  aforesaid,  it  is  ordered  by  the  court  that  the  said 
plaintiff  have  leave  to  amend  the  complaint  in  this  cause  as  he  shall 
be  advised  (or  by  inserting,  etc.,  here  setting  out  in  words  and 
figures  the  amendment  or  amendments  to  make  which  leave  is 
granted). 

2.  Declaration. 

Form  No.  1290. 

(  Caption.)'^ 

This  day  came  the  parties  by  their  attorneys,  and  by  their  consent 
leave  is  given  for  plaintiff  to  amend  his  declaration  filed  in  this 
cause ;  and  the  said  amended  declaration  being  filed  on  the  motion 
of  the  defendant,  who  pleaded  not  guilty  to  each  plea,  the  plaintiff 
replied  generally.  It  is  ordered  that  the  judgment  obtained  in  this 
office  against  him  beset  aside  {^concluding  in  the  usual  manner^  ."^ 

Form  No.  i  a  g  i . 

(  Caption.)"^ 

On  the  motion  of  yohn  Doe,  by  his  attorney  Oliver  Elsworth, 
and  with  the  consent  of  Richard  Roe,  by  his  attorney  yeremiah 
Mason,  leave  is  given  him  to  amend  the  declaration  in  this  cause 
by  inserting  inhere  set  out  in  voords  and  figures  the  amendment  or 
amendments  consented  to^,  and  the  said  amendment  being  accord- 
ingly made,  the  said  Richard  Roe,  by  his  attorney  yeremiah 
Mason,  pleaded  not  guilty,  and  the  said  yohn  Doe  joined  issue. 
And  on  the  further  motion  of  the  said  yohn  Doe,  it  is  ordered  that 
this  suit  be  continued  until  the  next  term  (^concluding  in  the  usual 
manner^  ^■ 

Form  No.  1292. 

(Precedent  in  Laighton  f.  Lord,  29  N.  H.  242.) 

State  of  Neiv  Hampshire,  )  Court  of  Common  Pleas,  February 

Rockingham.  \      '         Term,  i8o2. 

Augustus  Lord  ) 
against  > 

yohn  Kinnear.   ) 

The  parties  hereby  agree  that  the  plaintiff  may  amend  the  second 
count  in  his  declaration  in  the  above  entitled  action,  by  inserting 
'■^fifteen  hundred  dollars  "  instead  of  '•'' seven  hundred  dollars,"  the 
sum  now  inserted  in  said  count ;  and  that  the  plaintiff  may  amend  the 
said  demand  in  said  writ  by  adding  next  after  the  words  '■'•  two 
thousand  "  the  words  "  eight  hundred,^''  before  the  word  "  dollars," 
so  that  the  said  demand  shall  read  '■'■  txvo  thousand  eight  hundred 
dollars."  Augustus  Lord. 

A  true  copy.     Attest :  yohn  Kinnear. 

I.  B.  Hoitt,  Clerk. 

1.  For  the  formal  parts  of  an  order  generally,  see  the  title  Ordkrs. 
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Form  No.  1293. 

(Precedent  in  Laighton  f .  Lord.  29  N.  H.  242.) 

State  of  New  Hampshire,  )  Court  of  Common  Pleas,  February 

Rockingham.  \      '         Term,  i8d^. 

Augustus   Lord  ) 
against  > 

John  Kin  near.    \ 

The  parties  hereby  agree  that  the  plaintiff  may  amend  the  second 
count  in  his  declaration  in  the  above  entitled  action,  by  inserting 
^'fifteen  hundred  ^oW.'a.rs'''  instead  of  "seven  hundred  dollars,"  the 
sum  now  inserted  in  said  count;  and  that  the  plaintiff  may  amend  the 
ad  damnum  in  said  writ  by  adding  next  after  the  words  ^^  t-wo 
thousand  ''  the  words  "•  eight  hundred S'  before  the  word  "  dollars,'' 
so  that  the  ad  damnum  will  read  '' /-x'o  thousand  eight  hundred 
dollars."  Augustus  Lord. 

yohn  Kinnear. 
A  true  copy.     Attest  :  /.  B.  Hoitt,  Clerk. 

3.  Account. 

Form  No.   1294. 
(Precedent  in  Laighton  v.  Lord.  29  N.  H.243.) 
State  of  New  Hampshire,  )  February  Term,  Court  of  Common 

Rockingham.  \      '         Pleas.  i8o2. 

Augustus  Lord 

against 
yohn  Kinnear. 

The  parties  agree  that  the  plaintiff  may  amend  his  account  by  in- 
serting after  the  words  •*  to  the  damage  of,  as  he  says,  two  thousand ,''"' 
the  words  "  nine  hundred."  before  the  word  '"  dollars,"  so  that  the  ad 
damnum  will  be  two  thousand  nine  hundred  dollars. 

yohn  Kinnear. 

W.  H.  r.  Hackett,  PlPs  Att'y. 
Rockingham,  ss.  —  Court  of  Common  Pleas,  February  Term,  1^2. 
Augustus  Lord 

against 
yoh  n   Kin  near. 

By  increasing  the  ad  damnum  to  two  thousand  nine  hundred  doWaxh, 
and  by  inserting  the  words  '■'■  nine  hundred  ^^  after  the  words  *'to 
the  damage  of  the  said  plaintiff,  as  he  says,  the  sum  of  two  thousand,^'' 
and  before  the  word  "dollars."     W.  H.  T.  Hackett,  Plf's  Att'y. 
A  true  copy.     Attest  :  /.  B.  Hoitt,  Clerk. 

4.  Answer  in  Equity. 

Form  No.  1295. 
(3  Dan.  Ch.  PI.  &  Pr.  2137.) 
(  Title  of  court  and  cause  and  address  as  in  Form  No.  116S.) 
The  humble  petition   of  the  defendant,  Richard  Roe,  showeth  as 
follows  : 

First.  That  the  plaintiff  lately  filed  his  bill  in  this  cause  against 
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your  petitioner,  who  appeared  thereto,  and  on  the  jifth  day  of 
August^  i896,  filed  his  answer  to  said  bill. 

Second,  That  your  petitioner  has  since  discovered  mistakes  here- 
inafter mentioned,  and  desires  to  correct  the  same.  Your  petitioner 
therefore  humbly  prays  that,  by  consent  of  the  plaintiff,  his  said 
answer  may  be  amended  in  the  respects  following,  namely  (here  se^ 
out  in  u^ords  and  figures  the  specijic  amendment  proposed^  \  and 
your  petitioner  (co7itinuing  and  concluding  in  the  ustiaf  manner).^ 

VI.  NOTICE  OF  AMENDED  PLEADING.2 

Form  No.  1296. 
(2  Abb.  Forms  199;  Boone's  Forms  494.) 

(  Title  of  cause  as  in  Form  No.  1131.) 

Please  take  notice  that  the  within  is  a  copy  of  the  amended  com- 
plaint (or  answer,  or  reply,  or  state  name  of  the  amended  pleading) 
in  the  above  entitled  cause. 

{Signature,  date,  and  address  as  in  Fortn  No.  1131.) 

Form  No.   1297. 

yohn  Doe,  plaintiff,       )  In  Chancery.      Birmifigham,  Alabamay 
against  >     Sixteenth  District,  Northwestern  Chan- 

Richard Roe,  defendant.  )     eery  Division. 

To  John  Doe  (or  Richard  Roe),  the  complainant  (or  the  defend- 
ant) in  the  above  entitled  cause  (or  to  Oliver  Elsworth,  or  fere- 
miah  Mason,  Esq.,  solicitor  of  record)  :  You  are  hereby  notified 
that  the  undersigned  register  allowed  and  filed  the  proposed 
amended  bill  of  complaint  (or  answer,  etc.,  as  the  case  may  be, 
naming  the  amended  pleading)  on  theffth  day  of  February,  i896, 
in  every  particular  as  proposed  by  the  notice  of  amendment  to  the 
bill  of  complaint  (or  to  the  answer,  etc.,  as  the  case  may  be,  naming 
the  pleading  sought  to  be  amended  heretofore  proposed  by  the  said 
complainant  or  the  said  defendant),  a  copy  of  which  amended  bill 
of   complaint   (or    answer,   etc.,   as  the  case  may  be,   naming    the 

amended  pleading)  was  duly  served  upon  you,  on  the  day 

of  January,  i896,  together  with  a  notice  of  the  motion  to  amend 
said  bill  of  complaint  (or  answer,  etc.,  as  the  case  may  be,  naming 
the  pleading  sought  to  be  amended).  You  are  further  notified  that 
you  are  required  to  appear  and  answer  or  demur  to  said  amended 
bill  of  complaint  (or  answer,  etc.,  as  the  case  may  be,  naming  the 
pleading  sought  to  be  amended)  within  thirty  days  after  notice  of 
this  service  upon  you,  and  this  you  shall  in  no  wise  omit  under 
penalty,  etc. 

Witness,   Reginald  Robinson,   register  of   said   court,   at   office   in 
Birmingham,  \}i\\?,  fifth  day  of  February,  j896. 

Reginald  Robinson,  Register. 

Issued  the  fifth  day  of  February,  i896. 

1.  For  the  formal  parts  of  an  order  service  of  amended  pleading.s,  see  r 
generally,  see  the  title  Orders.  Encyc.  of  Pl.  and  Pr.  645. 

2.  For  the  practice  relating  to  the 
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VII.  ILLUSTRATIONS  OF  AMENDED  PLEADINGS  AND  PAPERS. 

1.  Complaint. 

RECORD  ENTRY  OF  FILING  SECOND  AMENDED   PETITION. 

Form  No.   1298. 

(Precedent  in  Lilly  v.  Menke,  126  Mo.  198.) 

John  y.  Lilly,  et  al. 
against 

yohn  Smith,  et  al. 

Plaintiffs,  by  attorney,  file  second  amended  petition  herein,  omit- 
ting the  names  of  some  of  the  parties  defendants  and  changing  the 
title  of  the  cause,  which  said  petition  is  in  words  and  figures  as 
follows,  to  wit:  Amended  petition. 
yohn  y.  Lilly,  Patrick   O'' Malley,  Thomas 

Clark,  SiTxd  Michael Hol-X'cll,  trustees,  who 

sue  for  themselves  and  the  other  members 

of  the  Catholic  Church  at  the  city  of  Lex- 
ington, in  the  state  of  Missouri,  an  unin-   )> 

corporated  ecclesiastical  body,  plaintiffs, 
against 
Maria    T.   Menke  and    Charles  Menke  her 

husband,  defendants. 

Plaintiffs,  for  their  second  amended  petition  filed  herein,  aver 
inhere  ijoere  set  out  in  "jcords  and  figures  the  allegations  of  the  second 
amended  petition^. 

2.  Bill  in  Equity. 

AMENDED   BILL   OF    INTERPLEADER BY   AN    EXECUTOR PRAYING 

INJUNCTION  AGAINST    SUITS,    AND    OFFERING    TO    BRING    FUND 
INTO  COURT. 

Form  No.  1299. 

(3  Danl.  Ch.  PI.  &  Pr.  2006.) 

Supreme  Judicial  Court.     April  Term,  186-?. 
Suffolk,  ss.      In  Equity. 

yohn  Doe,  executor  of  Richard  Roe,  deceased,  ) 
against  > 

Richard  Roe.  Rachel  Roc,  and  Robert  Roe.     ) 

And  now  the  said  plaintiff,  with  the  consent  of  the  defendants, 
and  by  leave  of  the  court,  files  his  amended  bill  in  the  words  and 
figures  following,  to  wit  [here  set  02it  the  bill  as  though  it  was  an 
original  bill)."^ 

1.  For  the  formal  parts  of  bills  in  equity  generally,  consult  the  title  Bills 
IN  EqyiTY. 
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Form  No.  1300. 

(Gibs.  Suit  in  Ch.,  ^  645.) 

To  the  Honorable  Thomas  M.  Mc  Connelly  Chancellor,  holding  the 
Chancery  Court  at  Chattanooga. 
John  Doe,  a  resident  of  Polk  county,  complainant,       ) 
against  v 

Richard  Roe,  a  resident  of  Hamilton  county,  defendant.  ) 
The  complainant  respectfully  shows  to  the  court : 

I. 

That  on  the  ninth  day  of  July,  i890,  he  filed  his  original  bill  in 
your  honor's  said  court  against  the  said  defendant,  Richard  Roe, 
alleging,  among  other  things,  that  inhere  state  briejly  the  material 
allegations  of  the  original  bill) .  In  said  original  bill  complainant 
prayed  that  [here  set  forth  the  substance  of  the  prayers).  All  of 
which  allegations  and  prayers  will  fully  appear  by  reference  to  said 
original  bill. 

II. 

And  now,  by  leave  of  your  honor,  complainant  brings  this 
amended  bill  into  your  honor's  said  court,  and  shows  to  the  court 
that  [here  set  out  the  new  matters,  new  parties,  and  such  other 
additional,  or  amendatory,  or  explanatory  matters,  as  the  amended 
bill  is  intended  to  set  forth). 

III. 

The  premises  considered,  the  complainant  prays  : 

First,  That  proper  process  issue  to  bring  [any  ?tew  parties,  made 
by  the  amended  bill,  before  the  court). 

Second,  That  all  the  defendants  to  this  amended  bill  be  required 
to  answer  it,  but  not  on  oath.  [If  an  answer  from  any  defendant  is 
unnecessary,  so  state,  and  except  him  from  answering.) 

Third,  That  complainant  have  [the  particular  relief  he  seeks  by 
his  amended  bill,  if  any,  specifying  it) . 

Fourth,  That  complainant  may  have,  also,  general  relief. 

Lewis  Shepherd,  Solicitor. 

(  Verification,  if  necessary.)"^ 

3.  Answer  or  Plea. 

a.  At  Law. 

Form  No.  13  01. 

State  of  Maitie. 

Washington,  ss.     Supreme  fudicial  Court.     In  Law. 

John  Doe,   plaintiff,       ) 

against  > 

Richard  Roe,  defendant.  ) 

And  now  comes  the  defendant  in  the  above  entitled  action  at  law, 

1.  For  the  necessity  of  a  verification  generally  consult  the  title  Verification. 
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and  prays  the  court  for  leave  to  amend  his  plea  as  heretofore  filed 
in  said  cause,  by  adding  at  the  close  of  the  second  paragraph  there- 
of the  following  inhere  set  out  in  ivords  and  Jigures  the  clause 
or  clauses,  or  the  paragraph,  or  paragraphs,  constituting  the  pro- 
posed amendment  to  the  plea  as  prayed  for  by  the  defendant^ ,  and 
for  such  other  and  further  relief  as  may  be  just  and  proper  in 
the  premises. 

yeremiah  Mason,  Attorney  for  Defendant. 
The  undersigned  yeremiah  Mason,  Esquire,  attorney  of  record 
for  the  defendant  in  the  above  entitled  cause,  hereby  certifies  that 
the  above  and  foregoing  amendment  set  out  in  full  and  prayed  for 
by  the  said  defendant  to  his  plea  heretofore  filed  herein,  is  prayed 
for  in  good  faith,  and  is  not  intended  for  delay. 

yeremiah  Mason. 

Form  No.  1302. 
(Precedent  in  Mcintosh  v.  Johnson,  8  Utah  361.) 

(Caption.)^ 

Now  comes  the  said  defendant,  and  by  leave  of  court  first  had 
and  obtained,  and  files  this  his  amended  answer,  and,  answering 
the  said  plaintiff's  complaint  on  file,  says  (here  were  set  out  in 
ivords  and  Jigures  the  allegations  of  the  amended  ansiver). 

H.  H.  Henderson^  Attorney  for  Defendant. 
Territory  of  Utah,  \ 
County  of  Weber.     \ 

H.  H.  Henderson,  being  duly  sworn,  says  :  I  am  the  attorney  of 
record  for  the  defendant  in  the  above  entitled  action;  that  I  have 
read  the  foregoing  answer,  and  know  the  contents  thereof;  that  the 
statements  therein  contained  and  made  on  my  own  knowledge  are 
true,  and  those  made  on  information  and  belief  I  believe  to  be  true. 
The  reason  this  verification  is  not  made  by  the  said  defendant  in 
person  is  because  he  is  not  now  in  the  Territory  of  Utah,  where 
this  action  is  pending,  and  where  affiant  resides  and  has  his  office. 
Affiant's  information  is  derived  from  conversations  had  with  said 
defendant,  and  from  other  sources  deemed  reliable. 
Subscribed  and  sworn  to  before  me,  )  H.  H.  Henderson. 

this  tenth  day  of  February ^  i892.  ) 

(seal)  Morton    V.  Gilbert,  Notary  Public. 

Indorsed  upon  the  back  thus : 
(  Title  of  court  and  cause. ) 

Amended  answer. 
Filed  February  13,  i892. 
C.  H  McClure,   Clerk 
H.  H.  Henderson,  Attorney  for  Defendant. 

1.  For  the  formal  parts  of  an  answer  Code  Pleading,  etc.,  p.  808,  Form 
in  Utah,  see   the  title  Answers   in     No.  1342. 
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\  b.  In  Equity. 

Form  No.  1303. 

(Rules  of  Court,  38  N.  H.  618,  56  N.  H.  617.) 

In  the  Supreme  fudicial  Circuit. 
Hillsborough^  ss. 

yohn  Doe      ) 
against        >  Amendment  of  answer. 
Richard  Roe.  ) 

After  the  words  "  on  the,^^  insert  '"'■first.'''' 

The  plaintiff  having  been  allowed  to  amend  his  bill,  the  defend- 
ant, Richard  Roe.,  makes  the  above  amendment  of  his  answer. 

Richard  Roe., 
By  Jeremiah  Mason.,  his  Solicitor.  1 

, ,  18—. 

Form  No.   1304. 

(Gibs.  Suit  inCh.,  §438.) 

John  Doe      ) 
against         >  In  Chancery  Court,  at  Nashville. 
Richard  Roe.  ) 

The  amended  (or  supplemental)  answer  of  Richard  Roe  to  the 
bill  filed  against  him  and  others  in  this  cause.  This  defendant,  in 
addition  to  (or  in  explanation  of)  (or  in  correction  of)  the  an- 
swer heretofore  filed  by  him  in  this  cause,  leave  of  the  court  having 
been  obtained,  says  that  [here  set  out  the  additions,  explanations, 
or  corrections,  stated  or  referred  to  in  the  order  of  the  court  allow- 
ing the  amended  or  supplemental  ansiver  to  be  filed;  and  conclude 
as  in  an  ordinary  answer). 

Form  No.  1305.2 
State  of  Maine. 

Washington,  ss.      Supreme  fudicial  Court.     In  Equity. 

Peter  Doyle,  et  al . ,       ') 

against  > 

Patrick  Whalen,  et  al.  ) 

And  now  come  the  defendants  in  the  above  entitled  suit  in 
equity  and  pray  the  court  for  leave  to  amend  their  answer  as  here- 
tofore filed  in  said  case,  by  adding  at  the  close  of  the  sixth  para- 
graph  thereof  the  following: 

"  And  the  defendants  further  say  that  the  said  complainants  have 
not  in  and  by  their  said  bill  made  or  stated  such  a  case  as  doth  or 
ought  to  entitle  them  to  any  such  discovery  or  relief  as  is  thereby 
sought  and  prayed  for,  from  or  against  these  defendants ;  and  the 

1.  A  copy  of  this  amendment  must  2.  Certified  copy  of  record  in  Doyle 
be  served  on  defendant's  solicitor.  v.  Whalen,  87  Me.  414. 
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said  defendants  insert  this  their  demurrer  to  said  bill  in  their  answer 
thereto,  and  pray  the  judgment  of  the  court  thereon." 

By  Symonds,  Snotv,  d:  Cook, 

Solicitors  for  Defendants. 
The  undersigned,  solicitors  and  of  counsel  for  the  defendants  in 
said  cause,  hereby  certify  that  the  foregoing  amendment  prayed  for 
to  their  said  answer,  inserting  a  demurrer  therein,  is  in  good  faith 
and  is  not  intended  for  delay.  Symonds,  Snow,  &  Cook. 

4.  Reply. 

Form  No.  1306. 
(Precedent  in  Wright  v.  Bacheller,  i6  Kan.  263.)! 

[(Ca///o«.)]2 

And  now  comes  the  said  plaintiff,  Henry  Wright,  and  for  his 
amended  and  special  replication  herein,  leave  of  court  first  had, 
says,  first  inhere  were  set  out  in  words  and  jigures  the  matters  con- 
stituting the  amended  reply).  Wherefore  plaintiff  asks  judgment 
\^{^continuing  and  concluding  in  the  usual  manner)'\.^ 

5.  Affidavit  of  Claim  against  Estate. 

Form  No.  1307. 

(Precedent  in  Fox  v.  Lawson,  44  Ala.  321.) 

State  of  Alabama,  )  Came  personally  before  me,  B.  S.  Williams, 
Perry  county.  \      judge  of  the  Probate  Court  oi  Perry  county, 

Alabama,  N.  y.  Pox,  who,  by  way  of  amendment  to  his  original 
affidavit,  hereto  attached,  after  being  duly  sworn,  says  that  he  is 
the  owner  of  the  promissory  note  hereto  attached,  made  by  Osmond 
T.  Jones,  on  the  twenty-fifth  day  of  March,  i859,  payable  to 
affiant  on  the  first  day  of  March,  next,  for  the  sum  oi  five  hundred 
and  forty  dollars,  with  interest  thereon  from  March  1,  i859;  that 
he  knows  the  correctness  of  said  claim,  and  that  the  same  is  just, 
due,  and  unpaid,  and  that  no  portion  of  the  same  has  ever  been  paid. 

N.  y.  Pox. 

Sworn  and  subscribed  before  me,  April  12,  i869. 

B.  S.   Williams,  Judge  of  Probate. 

1.  This  motion  of  leave  to  amend  the  truth  of  certain  portions  of  de- 
was  refused  in  the  court  below,  which  fendant's  answer.  Wright  v.  Bachel- 
decision  was  reversed  on  appeal  on  the  ler,  16  Kan.  259. 

ground  that  the  court  had  no  right  to        2.  For  the  formal  parts  of  an  answer 

refuse  to  permit  the  plaintiff  below  to  in  Kansas,  consult  the  title  Answers 

so  amend  his  reply  as  to  put  in  issue  in  Code  Pleading,  post. 
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AMERCEMENT. 

For  Forms  relating  to  Amercement  and  the  proceedings  connected  therewith, 
see  the  title  FINES  AND  AMERCEMENTS. 


AMICABLE  ACTION. 

See  the  title  FRIENDLY  SUIT. 


AMNESTY. 

See  the  title  PARDON. 


ANIMALS. 

For  Forms  relating  to  proceedings  connected  with  Cattle  and  Domestic  Ani- 
mals, see  the  title  CA  TTLE  AND  DOMESTIC  ANIMALS. 

For  Forms  relating  to  Prosecutions  for  the  Cruel  and  Abusive  Use  of  Animals ,  see 
the  title  CRUELTY  TO  ANIMALS. 

For  Forms  relating  to  proceedings  connected  with  Dangerous  Animals,  see  the 
title  DANGEROUS  AND  VICIOUS  ANIMALS. 

For  Forms  relating  to  proceedings  connected  with  Diseased  and  Unhealthy 
Animals,  see  the  title  DISEASED  ANIMALS. 

For  Forms  relating  to  Itnpoundins^  of  Animals,  see  the  title  IMPOUNDING. 

See  also  the  GENERAL  ANALYTICAL  INDEX  to  this  work. 


ANNUITIES. 

I.  THE  DECLARATION  TO  RECOVER  ON  AN  ANNUITY,  790. 
1.  In  Debt,  790. 

a.  On  an  Annuity  Bond,  790. 

b.  On  an  Annuity  Deed,  792. 

c.  Against  a  Devisee  of  Lands  Charged  with  an  Annuity,  793. 
a.  In  Assumpsit  for  Arrears  of  an  Annuity,  795. 

II.  THE  PLEA  TO  THE  DECLARATION,  797. 

1.   Of  Payment  on  the  Days  Mentioned  in  the  Bond,  797. 
8.    Of  Payment  after  the  Days  Mentioned  in  the  Bond,  798. 

III.  REPLICATION  TO  THE  PLEA  DENYING  THE  PAYMENTS,  798. 
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I.  THE  DECLARATION  TO  RECOVER  ON  AN  ANNUITY. 

1.  In  Debt. 

a.  On  an  Annuity  Bond. 

Form  No.  1308. 

(Precedent  in  5  Wentw.  PI.  452.) 

\^Markham  and  Le  Blanc. 

Michaelmas  Term,  25  Geo.  IIiy\^ 
Middlesex,  to  wit.  Willis  Martin  complains  of  Sir  William 
Desse,  Knight,  heretofore  William  Desse,  Esquire,  being  [in  the 
custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king, 
before  the  king  himself]  ,2  of  a  plea  that  he  render  to  the  said  Willis 
eight  hundred  and  forty  pounds  of  [lawful  money  of  Great  Britain 
which  he  owes  to  and  unjustly  detains  from  him]  ;*2  for  that 
whereas  one  Andrew  ICing and  the  said  William,  before  he  became 
a  knight,  by  the  name  of  William  Desse,  of  ^ueen^s  Square 
\S7nithjield;  in  said  county]  ,2  esquire,  on  [the  Jirst  day  of  March, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  sixty-jive^  ,2 
to  wit,  at  {^Smithjield  aforesaid,  in  the  county  aforesaid]  ,2  by  their 
certain  writing  obligatory,  sealed  with  their  seals,  and  now  shown 
to  his  majesty's  court  here,  the  date  whereof  is  the  same  day  and 
year  aforesaid,  acknowledged  themselves  to  be  jointly  and  severally 
held  and  firmly  bound  to  the  said  Willis  in  the  sum  of  eight  hun- 
dred and  forty  pounds,  to  be  paid  to  the  said  Willis  when  they  the 
said  Andrew  King  and  Sir  William,  then  William  D.,  Esquire, 
should  be  thereto  afterwards  requested,  with  and  under  a  certain 
condition  there  subscribed  and  underwritten,  reciting,  that  whereas 
the  above  named  Willis  had  contracted  and  agreed  with  the  above 
bounden  Andrew  K.  and  William  D.  for  the  absolute  purchase  of 
one  annuity  or  clear  yearly  sum  of  sixty  pounds  of  [lawful  money 
of  Great  Britain], 2  free  from  all  taxes  and  deductions  whatsoever, 
payable  half  yearly,  for  and  during  the  natural  life  of  him  the  said 
Andrew  K.,  at  and  for  the  price  or  sum  oi  four  hundred  attd 
twenty  pounds,  and  which  said  sum  oi  four  hundred  and  twenty 
pounds  the  said  Willis  had  paid  to  the  said  Andrew  K.  and  Wil- 
liam D.  at  the  time  of  the  execution  of  the  said  w^riting  obligatory; 
the  condition  of  the  said  w^riting  obligatory  was  such,  that  if  the 
said  Andrew  K.  and  William  £>.,  or  either  of  them,  their  heirs 
[executors,  administrators,  or  assigns]  ,2  or  any  of  them,  did  or  should 
well  and  truly  pay  and  cause  to  be  paid  unto  the  said  Willis,  his 
executors  [administrators,  or  assigns]  ,2  one  annuity  or  clear  yearly 
sum  of  sixty  pounds  of  [like  lawful  money]  2  by  two  even  and 
equal  half  yearly  payments,  the  same  annuity  to  be  paid  and  pay- 

1.  For  the  formal  parts  of  a  declara-  2.  The  words  enclosed  in  [  ]  will  not 
tion  in  a  particular  jurisdiction,  con-  be  found  in  the  precedent, but  have  been 
suit  the  title  Declarations.  added  to  render  the  form  complete. 
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able  at  or  in  the  common  dining-hall  of  Lincoln'' s  Inn,  in  the  county 
of  Middlesex,  between  the  hours  of  ten  and  twelve  of  the  clock  in  the 
forenoon,  on  the  respective  days  and  times  thereinafter  mentioned, 
that  is  to  say,  on  \thQ  Jirst  day  of  August^^  and  [the.  Jirst  da.y  of 
jMarcIiY-  from  thenceforth  in  each  and  every  year  for  and  during 
the  natural  life  of  him  the  said  Andrew  K.  w^ithout  any  deduction 
or  abatement  whatsoever,  the  first  payment  thereof  to  begin  and  be 
made  on  [the  first  day  of  August^  then  next  ensuing  the  date  of 
the  said  writing  obligatory,  then  the  said  bond  or  obligation  to  be 
void,  or  else  to  remain  in  full  force  and  effect,  as  by  the  said  con- 
dition, reference  being  thereunto  had,  will  more  fully  appear.  *  * 
And  the  said  Willis  in  fact  further  saith  that  the  said  Andrew  K. 
on  [Xhe  first  day  of  August,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  eighty\  i  was  living,  and  that  on  that  day  in  that 
year  a  large  sum  of  money,  to  wit,  the  sum  of  one  hundred  and 
thirty  five  pounds  of  the  said  annuity  of  sixty  pounds  for  a  certain 
space  of  time,  to  wit,  for  the  space  of  two  years,  and  one  quarter 
of  another  year,  ended  on  that  day,  became  due  and  payable  to  the 
said  Willis  by  virtue  of  and  according  to  the  tenor  of  the  said 
writing  obligatory  and  the  condition  thereof,  and  that  the  said  Sir 

William  afterwards,  to  wat,  on  [the  first  day  of  August,  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  eighty^.}-  was  re- 
quested by  the  said  Willis  to  pay  the  said  sum  of  money  last  men- 
tioned so  due  and  payable  to  him  as  aforesaid ;  yet  the  said  Sir 

William  did  not,  nor  did  the  said  Andrew  K.  on  [the  said  ^^5/ 
day  of  August\,'^  or  at  any  other  time  whatsoever,  pay  the  said  sum 
of  money,  or  any  part  thereof,  to  the  said  Willis,  but  therein  wholly 
failed,  and  the  said  sum  of  money  still  remains  in  arrear  and  un- 
paid, to  wit,  at  [Smithfield  aforesaid], l  whereby  an  action  [hath 
accrued  to  the  said  Willis  to  have  of  and  from  the  said  Sir  William 
the  said  sum  of  eight  hundred  and  forty  pounds]  ;  l  nevertheless  the 
said  Sir   William,  although  often  requested  [so  to  do]i  by  the  said 

Willis,  hath  not  yet  paid  the  said  sum  of  eight  hundred  and  forty 
pounds,  or  any  part  thereof,  but  the  said  Sir  William  hath  hitherto 
refused  to  pay  the  same,  or  any  part  thereof,  to  the  said  Willis, 
and  still  doth  refuse  so  to  do,  to  the  said  Willis  his  damage  of  ten 
pounds ;  and  therefore  he  brings  his  suit,  etc. 

(      fohn  Doe 
Pledges  to  prosecute.  <  and 

(  Richard  Roe.^ 

Form  No.  1309. 

(Precedent  in  2  Chit.  PI.  200;  Tillingh.  F.  386;  Humph.  Prec.  675.) 

(  Commencing  as  in  Form,  No.  1308,  and  continuing  down  to  *  *) 
Nevertheless  the  said  yohn  Doe  in  fact  saith  that  after  the  making  of 

1.  The  words  enclosed  in  [  ]  will  not  2.  For  the  formal  parts  of  a  declara- 
be  found  in  the  precedent,but  have  been  tion  in  a  particular  jurisdiction,  con- 
added  to  render  the  form  complete.  suit  the  title  Declarations. 
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the  said  writing  obligatorj',*^  to  wit,  on  [the  ninth  day  of  May,  A.D. 
i77(?],2  at  \^Andover'\^  aforesaid,  a  large  sum  of  money,  to  wit,  the 
sum  of  £10,  of  the  said  annuity,  or  yearly  sum  of  £Ji^O,  for  one  quarter 
of  a  year  then  elapsed,  became  and  was  due  and  owing  from  the  said 
Richard  Roe  to  the  said  "jfohn  Doe,  and  still  is  in  arrear  and  unpaid, 
contrary  to  the  form  and  effect  of  the  said  writing  obligatory,  and 
of  the  said  condition  thereof,  by  reason  of  which  said  breach  the  said 
writing  obligatory  became  forfeited,  and  whereby  an  action  hath 
accrued  to  the  said  yohn  Doe  to  demand  and  have  of  and  from  the 
said  Richard  Roe  the  sum  of  £500  above  demanded.  Yet  the  said 
Richard  Roe,  although  often  requested  so  to  do,  hath  not  {^conclud- 
ing as  in  Form  No.  1S08). 

b.  On  an  Annuity  Deed. 

Form  No.  13  lo. 

(Precedent  in  i  Saund.  PI.  85 ;  2  Chit.  PI.  224.)  3 

(  Commencing  as  in  Form  No.  1308,  and  continuing  dorwn  to  *) 
for  that  whereas  heretofore,  to  wit,  on  \\he.  jirst  day  of  J/av,  A.D. 
i770],*  at  l^Andoz'er,  in  the  county  aforesaid],*  by  a  certain  inden- 
ture then  and  there  made  between  the  said  John  Doe  of  the  one  part, 
and  the  said  Richard  Roe  of  the  other  part  (which  said  indenture, 
sealed  with  the  seal  of  the  said  Richard  Roe,  the  said  John  Doe  now 
brings  here  into  court,  the  date  whereof  is  the  day  and  year  afore- 
said), he  the  said  Richard  Roe,  for  the  consideration  therein  men- 
tioned, did  grant  {here  state  the  grant  of  the  annuity,  and  the  de- 
fendant's covenant  to  fay  it),  as  by  the  said  indenture,  reference 
being  thereunto  had,  will  amongst  other  things  more  fully  and  at 
large  appear.  And  the  said  fohn  Doe  in  fact  saith  that  after  the 
making  of  the  said  indenture,  and  during  the  natural  life  of  the  said 
Josef  h  Hunt,  to  wit.  on  [the  first  day  of  May,  A.D.  i774],*  at 
[Andover^*  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £50 
of  lawful  [money  of  Great  Britain,  being  part]*  of  the  said  annuity 
or  yearly  rent  charge,  for  one  year,  and  a  quarter  of  a  year,  then 
elapsed,  became  and  was  due  and  owing  from  the  said  Richard  Roe 
to  the  said  fohn  Doe,  and  still  is  in  arrear  and  unpaid,  contrary  to  the 
form  and  effect  of  the  said  indenture,  and  of  the  said  covenant  of  the 
said  Richard  Roe  so  by  him  in  that  behalf  made  as  aforesaid,  to  wit, 
at,  etc.,  aforesaid.  Whereby  an  action  hath  accrued  {concluding as 
in  Form  No.  1308). 

1.  If  the  annuity  be  payable  during  3.  See  also  a  precedent  in  7  Wentw. 
the  life  of  a  third  person,  here  insert     PI.  44. 

the  following  allegation  :    "  And  dur-  For  a  precedent  of  a  declaration  in 

ing  the  life  of  the  said  yosefh  Hunt,"  debt  on  an  annuity  deed  for  arrears  of 

•which   will  be  a  sufficient  averment  of  the  annuity   by   an   executrix,   see   5 

the  life  of  the  third  person,  i  Saund.  Wentw.  PI.  327. 

235,  note  8.  For  a  form  of  declaration  under  Hil- 

2.  The  words  enclosed  in  [  ]  will  ary  Rules,  see  Petersdorf's  Prec.  PI.  44. 
not  be  found  in  the  precedent,  but  4.  The  words  in  [  ]  will  not  be 
have  been  added  to  render  the  form  found  in  the  precedent,  but  have  been 
complete.  added  to  render  the  form  complete. 
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3.  Against  a  Devisee  of  Lands  Charged  with  an  Annuity. 

Form  No.  131 1. 

(Precedent  in  5  Wentw.  PI.  328.) 

[/«  the  Common  Pleas. ']}• 

Michaelmas  Term,  25  Geo.  III. 

Northamptonshire,  to  wit :  James  Sivinfeiv  and  Elizabeth  hi& 
wife  were  summoned  to  answer  jfohn  Matcham  Coleman,  in  a  plea 
that  they  render  to  him  twenty-four  pounds  of  [lawful  money  of 
Great  Britain]  1  which  they  owe  to  and  unjustly  detain  from  him; 
and  thereupon  the  said  plaintiff,  by  Jeremiah  Mason  his  attorney, 
complains  that  whereas  one  Ellen  Morgan,  now  deceased,  in  her 
lifetime,  to  wit,  on  \\:\vq. first  day  of  May,  A.D.  i76i],i  and  at  the 
time  of  her  decease  hereinafter  mentioned,  was  seised  in  her  demesne 
as  of  fee  of  and  in  divers  messuages,  lands,  and  tenements,  with  the 
appurtenances  hereafter  mentioned  to  have  been  devised  by  her  to 
the  said  Elizabeth  Sivinfeiv,  by  her  then  name  and  description  of 
Elizabeth  Coleman,  the  then  wife  of  Thomas  Coleman  since 
deceased,  to  wit,  at  [  West  Haddon\  ,1  in  [the  county  aforesaid]  ,1  and 
being  so  seised,  she  the  said  Ellen  Morgan,  in  her  lifetime,  to  wit, 
on  [the  said  ^r5/  day  of  May,  A.D.  i76i],l  at  [West  Haddon 
aforesaid]  ,1  duly  made  her  last  will  and  testament  in  writing,  bearing 
date  the  day  and  year  aforesaid,  and  thereby  (amongst  other  things) 
gave,  devised,  and  bequeathed  unto  the  said  plaintiff  for  and  during 
the  time  of  the  natural  life  of  the  said  Elizabeth,  the  now  wife  of 
the  said  James,  then  Elizabeth  Coleman,  the  wife  of  Thomas  Cole- 
man since  deceased,  a  certain  annuity  of  twenty  pounds  of  lawful 
money  of  Great  Britain,  to  be  issuing  and  payable  out  of  the  said 
messuages,  lands,  and  tenements,  with  the  appurtenances,  and  to  be 
paid  to  the  said  plaintiff  by  the  said  Elizabeth  for  and  during  the 
term  of  her  natural  life,  by  two  half-yearly  payments,  that  is  to  say, 
on  [Michaelmas  and  Lady-day'\,'^  the  first  payment  thereof  to  begin 
and  to  be  made  upon  such  of  the  said  feasts  as  should  first  happen 
after  the  decease  of  her  the  said  Ellen  Morgan;  and  also  that  the 
said  Ellen  Morgan  did,  in  and  by  her  said  last  will  and  testament, 
give,  devise,  and  bequeath  the  said  messuages,  lands,  and  tenements, 
with  the  appurtenances  of  her  the  said  Ellett  Morgan  by  the  name 
and  description  of  all  her  real  estate  lying  and  being  at  [  West 
Haddon'\,^  in  [Northamptonshire  aforesaid], l  unto  the  said  Eliza- 
beth, the  now  wife  of  the  said  James,  by  her  then  name  oi  Elizabeth, 
wife  of  Thomas  Coleman,  and  her  assigns,  to  hold  the  same  for  the 
term  of  her  natural  life,  she  and  they  paying  thereout  unto  the  said 
plaintiff  the  yearly  sum  of  twenty  pounds  of  lawful  money  by  two 
half-yearly  payments,  that  is  to  say,  on  [Michaelmas  and  Lady- 
day^,^  the  first  payment  thereof  to  begin  and  be  made  upon  such  of 
the  said  feasts  as  should  first  and  next  happen  after  her  the  said 

1.  The  words  enclosed  in  [  ]  will  have  been  added  to  make  the  form 
not  be  found    in   the   precedent,   but     complete. 
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Ellen  Morgan' s  decease;  and  the  said  Ellen  Morgan  then  and  there 
nominated  and  appointed  the  said  Elizabeth^  the  now  wife  of  the 
said  yames,  then  wife  of  the  said  Thomas  Coleman  since  deceased, 
sole  executrix  of  the  said  will,  as  by  the  said  will,  reference  being 
thereunto  had,  will  amongst  other  things  more  fully  appear.  And 
the  said  plaintiff  in  fact  says  that  afterwards,  to  wit,  on  [Xhe  Jirst 
day  of  March,  A.D.  i765],l  the  said  Ellen  Morgan  died,  so  seised 
as  aforesaid,  without  altering  or  revoking  her  said  will:  after  whose 
death,  and  after  the  death  of  the  said  Thomas  Coleman  deceased, 
to  wit,  on  [the  Jifteenth  day  of  March,  A.D,  i765],l  the  said 
Elizabeth,  the  now  wife  of  the  said  James,  then  widow  of  the  said 
Thotnas  Coleman  her  late  husband  then  lately  deceased,  the  said 
executrix  named  in  the  said  last  will  and  testament  of  the  said  Ellen 
Morgati  deceased,  duly  proved  the  said  will,  and  took  upon  herself 
the  burthen  of  the  execution  thereof,  and  assented  to  the  aforesaid 
devises  and  bequests  respectively,  to  wit,  at  [  West  Haddon  afore- 
said] -,1  by  virtue  whereof  the  said  Elizabeth,  the  now  wife  of  the 
said  James,  then  widow  of  the  said  Thomas  Coleman,  afterwards, 
to  wit,  on  [the  said  loth  of  MarcJi\,^  at  [West  Haddon  afore- 
said] ;i  became  and  was  seised  in  her  demesne  as  of  freehold,  that 
is  to  say,  for  and  during  the  term  of  her  natural  life,  of  and  in  the 
said  messuages,  lands,  and  tenements,  with  the  appurtenances  so 
devised  and  taken  as  aforesaid,  and  out  of  which  the  said  annuity 
so  devised  and  bequeathed  to  the  said  plaintiff  was  to  issue  and  be 
paid  as  aforesaid;  and  the  said  plaintiff  also  then  and  there  became 
entitled  to  the  said  annuity  so  devised  to  him  as  aforesaid.  And  the 
said  John  Matcham  Coleman  in  fact  further  says  that  she  the  said 
Elizabeth,  the  now  wife  of  the  said  James,  then  widow  of  the  said 
Thotnas  Coleman  deceased,  being  so  seised  as  aforesaid,  and  the 
said  plaintiff  being  so  entitled  to  the  said  annuity  as  aforesaid, 
afterwards,  to  wit,  on  [the  tenth  day  of  May,  A.D.  i76^],i  at 
[  West  Haddon  aforesaid],!  took  to  husband  and  intermarried  with 
him  the  said  James,  and  thereupon  the  said  James  and  Elizabeth 
his  wife,  late  Elizabeth  Coleman,  became,  and  were,  and  still  are, 
seised  in  right  of  the  said  Elizabeth  in  their  demesne  as  of  freehold, 
that  is  to  say,  for  and  during  the  term  of  the  natural  life  of  her  the 
said  Elizabeth,  of  and  in  the  said  messuages,  lands,  and  tenements, 
with  the  appurtenances  so  devised  to  her  as  aforesaid,  and  out  of 
which  the  said  annuity  so  bequeathed  and  devised  to  the  said  plain- 
tiff was  to  issue  and  be  paid  as  aforesaid,  to  wit,  at  [  West  Haddon 
aforesaid].!  And  the  said  John  Alatcham  Coleman  in  fact  further 
says  that  after  they  the  said  James  and  Elizabeth  his  wife,  late 
Elizabeth  Coleman,  became  and  were  so  seised  in  right  of  the  said 
Elizabeth  of  and  in  the  said  messuages,  lands,  and  tenements,  with 
the  appurtenances  so  devised  to  her  the  said  Elizabeth  Coleman 
as  aforesaid,  and  out  of  which  the  aforesaid  annuity  devised  to  the 
said  plaintiff  as  aforesaid  was  to  issue  and  be  paid  as  aforesaid,  they 

1.  The  words  enclosed  in   [     ]  will     have   been  added   to   make  the   form 
not   be   found    in   the   precedent,  but     complete. 
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the  said  James  and  Elizabeth  his  wife  continued  so  seised  until 
and  at  the  time  of  the  exhibiting  of  the  bill  of  the  said  plaintiff,  and 
during  all  that  time  were  pernors  and  in  the  receipt  and  perception 
of  the  rents,  issues,  and  profits  thereof,  and  had  received  sufficient 
to  pay,  satisfy,  and  discharge  the  aforesaid  annuity  or  yearly  sum 
of  tiventy  pounds  so  devised  and  bequeathed  to  the  said  yokn 
Matcham  as  aforesaid,  and  payable  to  him  from  the  said  jfames 
and  Elizabeth  his  wife  in  right  of  the  said  Elizabeth  as  aforesaid. 
But  the  said  plaintiff  in  fact  further  saith  that  afterwards,  to  wit, 
on  [the  twenty -ninth  day  of  September^  A.D.  i767],i  being  the 
feast  of  \^Michaelmas\^  in  that  year,  twenty-four  pounds  eighteen 
shillings  and  Jive  pence  of  the  said  annuity  of  twenty  pounds  of 
lawful  [money  of  Great  Britain]  l  for  one  year,  and  the  half  of 
another  year,  ending  on  that  day  in  the  year  last  aforesaid,  five 
pounds  one  shilling  and  seven  pence  on  account  of  the  said  annuity, 
making  together  thirty  pounds  of  the  said  annuity,  for  and  during 
the  said  year,  and  the  half  of  another  year,  having  been  paid  and 
satisfied  to  the  said  yoh7i  Matcham,  and  which  sum  of  five  pounds 
one  shilling  and  seven  pence  the  said  fohn  Matcham  hereby  ac- 
knowledges to  have  received  of  and  from  the  said  fames  and 
Elizabeth  his  wife,  in  the  said  one  year,  and  the  half  of  another 
year,  became  due  and  payable  from  the  said  fames  and  Elizabeth 
his  w^ife,  as  such  pernors  of  the  profits  of  the  aforesaid  devised 
premises,  with  the  appurtenances  to  him  the  said  plaintiff,  and 
which  said  sum  of  twenty-four  pounds  eighteen  shillings  and  five 
pence  still  is  in  arrears  and  unpaid  to  him  the  said  plaintiff,  to  wit, 
at  [  West  Haddon  aforesaid]  ;  i  whereby  an  action  hath  accrued  to 
the  {^concluding  as  in  F'orm  No.  1308). 

2.  In  Assumpsit  for  Arrears  of  an  Annuity. 

Form  No.   13  i  2. 

(Precedent  in  i  Wentw.  PI.  197.) 

[(  Commencing  as  in  Form  No.  1308,  and  continuing  down  to*)\^ 
for  that  whereas  one  Ann  Ash  in  her  lifetime,  now  deceased,  before 
and  on  the  seventeenth  day  of  September ,  A.D.  \783,  at  Westminster, 
in  the  county  of  Middlesex,  was  seised  in  her  demesne  as  of  fee  of  and 
in  the  several  messuages  or  tenements,  farms,  lands,  and  premises 
hereinafter  mentioned  ;  and  being  so  thereof  seised,  she  the  said  Ann 
Ash,  in  her  lifetime,  to  wit,  on  [the  said  17th  of  September'\,^  at 
[  West  minster  diior&sa.idi],'^  duly  made  and  published  her  last  will  and 
testament,  and  thereby,  amongst  other  things,  then  and  there  gave 
and  bequeathed  all  those  several  messuages,  tenements,  and  farms, 
called  Brick  hotise  farm  and  East  field  farm,  with  the  several  lands, 
closes,  parcels  of  ground,  and  hereditaments  and  premises,  with 
the  appurtenances,  situate,  standing,  lying,  and  being  at  Stokesley, 

1.  The  words  enclosed  in  [  ]  will  not  2.  The  words  to  be  supplied  within 
be  found  in  the  precedent,  but  have  been  the  [  ]  will  not  be  found  in  the  prec- 
added  to  make  the  form  complete.  edent. 

795  Volume  I. 


1312.  ANNUITIES.  1312. 

in  the  north  riding  of  the  county  of  Tork^  then  in  the  several  occu- 
pations of  John  Brown  and  Richard  Ash ^  together  with  the  tithe 
corn  and  other  tithes  growing  or  arising  upon  or  without  the  two 
said  several  farms,  or  any  modus  for  the  same,  and  all  other  the 
real  estates,  of  whatsoever  nature  or  tenure  soever  the  same  might 
be,  lying  or  being  in  the  several  counties  of  York,  Durham,  or 
either  of  them,  unto  and  to  the  use  of  the  said  James  and  his 
assigns,  for  and  during  the  term  of  his  natural  life,  without  im- 
peachment of  waste;  and  the  said  Ann  Ash  in  her  lifetime  then 
and  there  gave  unto  the  said  John  one  annuity  or  yearly  sum  of 
Jiftv  pounds,  for  and  during  the  term  of  his  natural  life;  which  said 
annuity  the  said  Ann  Ash  in  her  lifetime  thereby  then  and  there 
willed  and  directed  should  be  paid  by  half-yearly  payments,  that  is 
to  say,  on  the  twenty-ninth  day  of  September  and  the  twenty-jifth 
day  of  March,  and  directed  the  first  payment  thereof  to  begin  and 
be  made  at  such  of  the  said  two  several  days  as  should  first  happen 
next  after  her  decease,  and  to  be  paid  out  of  the  rents  and  profits  of 
the  said  freehold  messuages,  lands,  farms,  and  tenements  lying  and 
being  at  Stokesley  aforesaid;  and  the  said  John  in  fact  saith  that 
the  said  Ann  Ash,  being  so  seised  of  the  said  several  messuages  or 
tenements,  farms,  lands,  and  premises,  afterwards,  on  the  four- 
teenth day  of  November ,  A.D.  \785,  at  Westminster  aforesaid,  in 
the  county  aforesaid,  died  so  seised  thereof,  without  revoking  or 
altering  her  said  will ;  after  whose  death,  to  wit,  on  [the  ffteenth 
of  November  in  the  year  aforesaid]  ,1  the  said  fames  entered  into  and 
upon  all  and  singular  the  said  messuages  or  tenements,  farms,  lands, 
and  premises,  and  became  and  \vas,  and  from  thence  hitherto  hath 
been,  and  still  is,  thereof  seised  for  the  term  of  his  natural  life,  to 
wit,  at  Stokesley  aforesaid;  and  the  said  fohn  in  fact  further  saith 
that  after  the  death  of  the  said  Ann  Ash,  to  wit,  on  the  twelfth 
day  of  May,  A.D.  \'789,  at  Stokesley  aforesaid,  a  large  sum  of 
money,  to  wit,  the  sum  of  otie  hundred  and  twenty-jive  pounds  of 
[lawful  money  of  Great  Britain], ^  of  the  said  annuity  or  yearly  sum 
of  fifty  pounds  for  two  years  and  one  half  of  another  year,  then 
elapsed,  became  and  was  due  and  paj^able  from  the  said  fames  to 
the  said  fohn,  whereof  the  said  fames  then  and  there  had  notice; 
and  by  means  of  the  several  premises  aforesaid,  he  the  said  fames 
then  and  there  became  liable  to  pay  to  the  said  fohn  the  said  sum 
of  one  hundred  and  twenty-five  pounds  when  he  the  said  fames 
should  be  thereto  afterwards  requested.  And  whereas  the  said 
fames  afterwards,  to  wit,  on  the  second  day  of  November,  A.D. 
i785,  aforesaid,  at  Stokesley  aforesaid,  was  indebted  unto  the  said 
fohn  in  the  sum  of  one  hundred  and  fifty  pounds  of  lawful  [money 
of  Great  Britain]  ,1  for  money  by  the  said  fames  before  that  time  had 
and  received  to  the  use  of  the  said  fohn;  and  being  so  indebted 
[he  the  said  fames,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  in    Stokesley  aforesaid,  undertook 

1.  The   words  enclosed  in  [     ]  will     have  been  added   to  render  the  form 
not   be   found   in   the   precedent,  but     complete. 
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and  then  and  there  faithfully  promised  the  said  John  to  pay  him 
the  said  last  mentioned  sum  of  money  when  he  the  said  yames 
should  be  thereunto  afterwards  requested ;  yet  the  said  yames  not 
regarding  the  said  agreement  nor  his  said  promise  and  undertaking 
so  by  him  made  as  aforesaid,  but  contriving  and  fraudulently  in- 
tending craftily  and  subtlely  to  deceive  and  defraud  the  said  yohn 
in  this  behalf,  hath  not  as  yet  paid  the  said  sum  of  £125,  or  any 
part  thereof,  to  the  said  yohn,  although  often  requested  so  to  do,  but 
hath  hitherto  wholly  neglected  and  refused,  and  still  neglects  and 
refuses  so  to  do,  to  wit,  at  Stokesley  aforesaid], ^  to  the  damage  of 
the  said  yohn  of  £150,  and  thereupon  he  brings  his  suit,  etc. 
{^Pledges  to  prosecute  as  in  Form  No.  1308.) 

II.  THE  PLEA  TO  THE  DECLARATION. 
1.  Of  Payment  on  the  Days  Mentioned  in  the  Bond. 

Form  No.  1 3  1 3 . 
(Precedent  in  5  Wentw.  PI.  359;  2  Chit.  PI.  522.)  2 

\In  the  King  s  Bench. 
Richard  Roe  ) 

ats.  V  Michaelmas  Term,  23  Geo.  III.^]* 

yohn  Doe.  ) 
And  the  said  defendant,  by  yeremiah  Mason  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,"*  and  prays  oyer  of 
said  writing  obligatory  in  the  said  declaration  first  mentioned,  and 
it  is  read  to  him,  etc.  ;6  he  also  prays  oyer  of  the  condition  of  the 
said  writing  obligatory,  and  it  is  read  to  him  in  these  words  inhere 
set  out  the  condition),  which  being  read  and  heard,  the  said  defend- 
ant says  that  [the  said  yohn  Doe  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him]  ,*  because  he  says  that  he  the 
said  Richard  Roe*  did  well  and  truly  pay  to  the  said  yohn  Doe 
yearly  and  every  year  the  said  annuity  or  sum  of  £JfO  in  the  said 
condition  mentioned,  by  four  equal  quarterly  payments  in  each  year 
on  the  several  and  respective  days  and  times,  by  the  said  condition 
of  the  said  writing  obligatory  appointed  for  the  payment  thereof, 
according  to  the   form   and  effect  of  the  said  condition,  to  wit,  at 

1.  The  words  enclosed  in  [  ]  will  not  6.  Though  it  was  usual  in  practice 
be  found  in  the  precedent.but  have  been  not  to  set  forth  the  bond,  but  to  say, 
added  to  render  the  form  complete.  "  and  it  is  read  to  him,  etc,"  and  then 

2.  For  a  form  of  this  plea  under  Hilary  to  pray  oyer  of  the  condition,  and  set 
Rules,  see  Petersdorf's  Prec.   PI.  45.     it  forth  in  haec  verba,  yet  it  is  said 

3.  For  the  formal  parts  of  a  plea  in  a  that  regularly  the  bond  ought  to  have 
particular  jurisdiction,  consult  the  been  entered  at  large,  as  well  as  the 
title  Pleas.  condition,  and  that  if  no  use  was  in- 

4.  The  words  enclosed  in  [  ]  will  tended  to  be  made  of  the  bond  in 
not  be  found  in  the  precedent,  but  pleading,  there  was  no  occasion  to 
have  been  added  to  render  the  form  crave  oyer  of  it  at  all,  or  to  enter  any 
complete.  such   prayer,  for   it  was   sufficient   to 

8.  See  ante,  note  i,  p.  24,  and  note  pray  oyer  of  the  condition  only,  i 
3,  p.  184.  .  Saund.  9  b,  note  i. 
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Westminster  aforesaid.  And  this  the  said  Richard  Roe  is  ready 
to  verify  :  wherefore  he  prays  judgment,  if  the  said  John  Doe  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  etc. 

2.  Of  Payment  after  the  Days  Mentioned  in  the  Bond. 

Form  No.   1314. 

(Precedent  in  i  Saund.  PI.  85;  2  Chit.  PI.  523.) 

(  Commencing  as  in  Form  No.  1313,  and  continuing"  down  to  *) 
after  the  making  of  the  said  writing  obligatory,  and  before  the  ex- 
hibiting the  bill  of  the  said  yohn  Doe  in  this  behalf,^  to  wit,  on 
\\\\Q.  first  day  of  May,  A.D.  i77^],2  at  [  Wcstminster'\^  aforesaid, 
paid  to  the  said  Joseph  Hunt  all  and  every  the  sums  of  money  which 
had  at  any  time  before  then  become  due  and  owing  upon  or  by  virtue 
of  the  said  writing  obligatory,  and  the  said  condition  thereof,  after 
each  of  the  said  several  respective  sums  of  money  became  and  were 
due  and  owing  under  and  by  virtue  of  the  said  writing  obliga- 
tory, and  the  condition  thereof.  And  this  {^concluding  as  in  Form 
No.  1313). 

III.  REPUCATION  TO  THE  PLEA  DENYING  THE  PAYMENTS. 

Form  No.  1315. 
(Precedent  in  2  Chit.  PI.  667.)  3 
In  the  King's  Bench. 

John  Doe      ) 
against  >  Michaelmas  Term,  23  Geo.  III.* 

Richard    Roe.  ) 

And  the  said  John  Doe,  as  to  the  said  plea  of  the  said  Richard 
Roe  by  him  above  pleaded,  saith  that  he  the  said  John  Doe,  by 
reason  of  anything  by  the  said  Richard  Roe  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  him  the  said  Richard  Roe,  because  he  saith 
that  the  said  Richard  Roe  did  not  pay  to  him  the  said  John  Doe 
the  said  sum  of  £rJtO,  in  the  said  condition  mentioned,  with  lawful 
interest  for  the  same,  in  manner  and  form  as  the  said  Richard  Roe 
hath  above  in  his  said  plea  in  that  behalf  alleged ;  and  this  he  the 
said  John  Doe  prays  may  be  inquired  of  by  the  country,  etc. 

1.  Or  if  in  the  Common  Pleas  or  by  3.  For  a  form  of  this  replication  un- 
original, say,  "  before  the  commence-  der  Hilary  Rules,  see  Petersdorf's 
ment  of  this  suit."  Prec.  PI.  45. 

2.  The  words  in  [  ]  will  not  be  4.  For  the  formal  parts  of  a  replica- 
found  in  the  precedent,  but  have  been  tion  in  a  particular  jurisdiction,  con- 
added  to  render  the  form  complete.  suit  the  title  Replications. 
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ANOTHER  SUIT  PENDING. 

For  Forms   of  Pleas   setting    up  Dependency  of  Another  Suit,  see  the  title 
ABA  TEMENT,  PLEAS  IN,  page  68,  et  seq. 


ANSWERS  IN  CODE  PLEADING  AND 
UNDER  THE  PRACTICE  ACTS.' 

I.  The  Caption,  8oi. 

1.  In  Alabama,  8oi. 

2.  In  Arkansas,  802. 

3.  In  California,  802. 

4.  In  Colorado,  802. 

6.  In  Connecticut,  802. 

6.  In  Georgia,  802. 

7.  In  Idaho,  802. 

8.  In  Indiana,  803. 

9.  In  Iowa,   803. 

10.  In  Kansas,   803. 

11.  In  Kentucky,  803. 

12.  In  Massachusetts,  803. 

13.  In  Minnesota,  803. 

14.  In  Missouri,  804. 
16.  In  Montana,  804. 

16.  In  Nebraska,   804. 

17.  In  Nevada,  804. 

18.  In  New  York,  804. 

19.  In  North   Carolina,  804. 

20.  In  North  Dakota,  805. 

21.  In  Ohio,  805. 

22.  In  Oklahoma,  805. 

23.  In  Oregon,  805. 

1.  Scope  of  Tliis  Title. — In   this  title  and  the  like;  second,  the  various  titles 

will  be  found  the  formal  parts  of  an-  throughout      this     work      embracing 

swers  in  code  pleading  and  under  the  causes  of  civil  actions,  wherein  will  be 

practice  acts,  and  the  various  forms  of  found  the  pleadings   of  both  parties, 

denials,    together  with   a   number  of  such  as  Accounts  and  Accounting; 

complete  answers  designed  to  serve  as  Admiralty;  Assault  and  Battery 

models  to  guide  the  pleader  in  matters  (the   civil   action);    Assumpsit;   At- 

of  form.     For  the  substance  of  affirma-  tachmknt;   Breach  of  Promise  of 

tive  defenses,  see,  first,  the  titles  relat-  Marriage,  etc. 

ing  wholly  or  partially  to  matters  of  For  forms  of  captions  of   pleadings, 

defense,  such  as  Accord  and  Satis-  see    also     Complaints     and     Peti- 

FACTioN ;  Arbitration  and  Award,  tions. 
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24.  In  South  Carolina,  805. 

25.  In  South  Dakota,  805. 

26.  In  Utah,   806. 

27.  In  Washington,  806. 

28.  In  Wisconsin,  806. 

29.  /«  Wyoming,   806. 

II.  COMMENCEMENTS  AND  ILLUSTRATIVE  FORMS,  806. 

1.  0/  Affirmative  Defense,  806. 

a.  Formal  Parts,  806. 

^.    The  Complete  Form,  807. 

2.  0/  Denials,  808. 

3.  O/"  Answer  by  an  Infant,  809. 

4.  Of  Answer  by  a  Lunatic,  Idiot,  or  Habitual  Drunkard,  809. 
6.   Of  foint  Answer  by  Husband  and  Wife,  809. 

6.  Of  Separate  Answer  of  One  of  Several  Defendants,  810. 

7.  Of  Separate  Defenses,  810. 

8.  Of  Partial  Defense,  812. 

9.  Counterclaim — Only  Defense,  813. 

10.  Counterclaim  Coupled  with  Answer,  813. 

1 1.  Of  Amended  Answer,  815. 

12.  Of  Supplemental  Answer,  815. 

III.  DENIALS,  816. 

1.  General  Denial,  816. 

2.  specific  Denial,  820. 

a.   /«  General,  820. 

^.    Of  a  Siftgle  Material  Allegation,  821. 

c.    (?/"«  Series  of  Facts,  821. 

3.  Denial  of  Knowledge   or    Information   Sufficient  to  Form  a 

Belief  822. 

a.  In  General,  822. 

b.  General  Denial  of  the  Same,  823. 

c.  Specific  Denial  of  the  Same,  824. 

4.  Denial  upon  Information  and  Belief,  826. 

6.  Denial  Coupled  with  Admission  or  Qualification ,  827. 

a.  Formal  Parts,  827. 

b.  The  Complete  Form,  829. 

6.  Denial  Coupled  with  New  Matter,  834. 

a.  Formal  Parts,  834. 

b.  The  Complete  Form,  835. 

7.  Specific  Denial  Coupled  with  Affirtnative  Allegation  Inconsistent 

with  Complaint,  837. 

8.  Denial  of  Plaintiff' s  Capacity  to  Sue,  837. 

a.  In  General,  837. 

b.  Denial  of  Plaintiff' s  Corporate  Existence,  Z'}^%. 

c.  Failure  of  Corporation  to  Cotnpiy  with  Statutory  Regula- 

tions, 838. 

IV.  MISCELLANEOUS  STATUTORY  FORMS,  839. 

1.  In  Actions  of  Contract,  839. 

a.  Money  Had  and  Received,  839. 

b.  Account  Annexed,  840. 

c.  Accord  and  Satisfaction,  840. 

d.  Payment,  841. 

e.  Former  Recovery,  841. 
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f.  Statute  of  Limitations,  841. 
^.   Re/ease,  842. 

h.   Property  Taken  under  Attachment,  842. 

/.   Denial  of  Plaintiff ' s  Title  to  Personal  Property,  842. 
j.   For  Recovery  of  Real  Property,  842. 
k.  Minority,  843. 

/.    Confession  and  Avoidance,  843. 
w.    General  Denial  and  Issue  of  Title  in  Justice  s  Court,  843. 
n.  Judgment  of  Dismissal  Thereon,  844. 

2.  In  Tort,  844. 

a.  Trover,  844. 

b.  Obstructing   Way,  844. 

c.  Assault  and  Battery,  844. 

d.  Deceit,  845. 

e.  Slander,  845. 

f    Trespass  upon  Real  Property,  846. 

g.  Trespass  to  Personal  Property,  846. 

V.  PRAYER  FOR  JUDGMENT,  846. 
1.  In  General,  846. 
%.    Where  Affirmative  Relief  is  Not  Sought,  847.         , 

3.  For  Affirmative  Relief,  847. 

4.  For  Money  Judgment  on  Counterclaim,  847. 

VI.  VERIFICATION,  847. 

1.  In  General,  847. 

2.  By  Sole  Defendant,  847. 

3.  By  One  of  Two  or  More  Defendants,  848. 

4.  By  Attorney,  849. 
6.  By  Agent,  849. 

6.  By  Officer  of  Corporation,  850. 

7.  Absence  of  Verification,  or  Defect  Therein,  851. 

a.  Notice  of  Refusal  to  Accept  Answer  for  Want  of  Verifica- 

tion, 851. 

b.  Notice  of  Refusal  to  Accept  Answer  by  Reason  of  Defect- 

ive Verification,  851. 

VII.  Extending  time  to  answer,  851. 

1,  By  Stipulation,  851. 

a.  By  Order  of  Court,  851. 

a.  Affidavit  by  Defendant,  851. 

b.  Affidavit  by  Defendant' s  Attorney,  852. 

c.  Order  Granting  Extension  of  Time,  853. 

I.  THE  Caption. 
1.  In  Alabama. 

Form  No.  13 16. 

(Ala.  Code  ( 1886)  796.) 

The  state  of  Alabama,  )  j^  the 0>c«^V Court,  JanuaryT^rm,  x%96. 
Dale  county.  \  '  •  • 

yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
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2.  In  Arkansas. 

Form  No.  13 17. 

(Sand.  &  H.  Dig.  (1894)  1^0.) 
Pulaski  Circuit  Court. 
yohn  Doe,  plaintiff,  ^      ^ 

against  >  Answer.  ^ 

Richard  Roe,  defendant.  ) 

3.  In  California. 

Form  No.  1 3 1 8 . 

In  the  Superior  Court  of  the  county  of  San  Mateo,  state  of  California. 
John  Doe,  plaintiff,       ^ 

against  >  Answer  of  defendant. 3 

Richard  Roe,  defendant.  \ 

4.  In  Colorado. 

Form  No.  1 3  1 9 . 

State  of  Colorado,    }  In  the  Circuit  Court  within   and  for  said 

County  of  Dolores.  \      '         county. 
John  Doe,  plaintiff,       \ 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

6.  In  Connecticut. 

Form  No.  1320. 

•^      .  \  Court    of   Common    Pleas,  Fairjield  county,   Sep- 

D-  7      J  T3       \       temher  Term,  i8P5. 
Richard  Roe.  ) 

6.  In  Georgia. 

Form  No.  1 3  2 1 . 

-^       .     ^        /  Complaint    in     Bibb    Superior     Court,     February 
against        >        t^  on/? 

r,-  f     J  n       \         lerm,   io5o. 
Richard  Roe.  ) 

7.  In  Idaho. 

Form  No.  1322. 

In  the  District  Court  of  the Judicial  District,  of  the  state 

of  Idaho,  in  and  for  the  county  of  Shoshone. 
John  Doe,  plaintiff,       ) 

against  >  Answer  of  defendant.* 

Richard  Roe,  deiGTidaint.) 

1.  When  there  are  several  plaintifiFs  3.  Or,  "Separate  answer  of  defend- 
and  defendants  it  is  necessary  to  give  ant,  Samuel  Short,"  as  the  case  may 
only  the  one  first  named  of  each  class,     be. 

with  the  words  "  and  others."  4.  Or,  "  Separate  answer  of  defend- 

2.  Sand.  &  H.  Dig.  (iS^f),  ^  5722,  ant,  Samuel  Short,"  as  the  case  may 
subs.  I.  be. 
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8.  In  Indiana. 

Form  No.  1323. 
Pose    count  '  [  I>^  the  P^J^ej  Circuit  CoMvt,  October  Term,  i896. 

yohn  Doe      ) 
against         >  Answer. 
Richard   Roe.  ) 

9.  In  Iowa. 

Form  No.  1324. 

In  the  District  Court  in  and  for  Harrison  county,  Iowa,  October 
Term,  i8P5. 
yohn  Doe.,  plaintiff,  l      ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

10.  In  Kansas. 

Form  No.  1325. 

State  of  Kansas,  )  In  the  District  Court  in  and  for  the  county 

Linn  county.        )      *         and  state  aforesaid. 
John  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

11.  In  Kentucky. 

Form  No.  1326. 

yohn  Doe,  plaintiff,       i 

against  >  Answer,     Lee  Circuit  Court. 

Richard  Roe,  defendant.  ) 

12.  In  Massachusetts. 

Form  No.  1327 
yohn  Doe      ) 
against        >  Middlesex  Superior  Court.     Defendant's  answer. 
Richard  Roe.  ) 

13.  In  Minnesota. 

Form  No.  1328. 

r^       i.      c  r^     ji     ''    \  District  Court,  First  Judicial  District. 
County  01  Lroodnue.    \  *' 

yohn  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant,  ) 

1.  "  Where  there  are  several  plain-  each  class,  with  the  words  '  and 
tiffs  and  defendants  it  shall  only  be  others.'  "  Miller's  Anno.  Code,  Iowa 
necessary   to   give   the   first  name   of     (1890),  ^  2655,  subs.  i. 
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14.  In  Missouri. 

Form  No.  1329. 

■^  .'  ".  /  In    the    Circuit  Court,  county, 

against  >      ^  g„^  J ' 

Richard  Roe,  defendant.  )  ' 

15.  In  Montana. 

Form  No.  1330. 

State  of  Montana,       )  In  the  District  Court  within    and  for 

County  of  Missoula.  \      '         said  county. 
yohn  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

16.  In  Nebraska. 

Form  No.  1331. 

In  the  District  Court  of  Colfax  county,  Nebraska. 
yohn  Doe,  plaintiff,       i 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

17.  In  Nevada. 

Form  No.  1332. 

State  of  Nevada,      )  In  the  District  Court  within  and  for  said 

County  of  Washoe.  \      '         county. 
yohn  Doe,  plaintiff,       ^ 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

18.  In  New  York. 

Form  No.  1333. 

Supreme  Court,  Erie  county. i 
yohn  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

19.  In  North  Carolina. 

Form  No.  1334. 

North  Carolina,  )  t      ,y      c^    .      •      r^       * 
.;.     ,  ^  Mn  the  Superior  Court. 

Nash  county.       \  -^ 

yohn  Doe      ) 

against         >  Answer  of  defendant. 

Richard  Roe.  ) 

1.  If  in  New  York  county,  put  "  City  and  county  of  New  York." 
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20.  In  North  Dakota. 

Form  No.  1335. 

State  of  North  Dakota,  )         In  the  District  Court,  Sixth  Judicial 
County  of  Burleigh.       \      '  District. 

yohn   Doe.,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

21.  In  Ohio. 

Form  No.  1336. 

.jj  ,    '  >  ss.     In  the  Court  of  Common  Pleas. 

Allen  county.  \ 

yohn  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

22.  In  Oklahoma. 

Form  No.  1337. 

Territory  of  Oklahoma.  )  ^    ^^      t\'  .'./-*     ^c         -j 

Cihl  he       t  >  ss.      In  the  Z^/j/riCi^C^urt  for  said  county. 


Oklahoma  county. 
yohn  Doe,  plaintiff, 

against  ^  Answer. ^ 

Richard  Roe,  defendant. 

23.  In  Oregfon. 

Form  No.  1338. 

In  the  Circuit  Court  of  the  state  of  Oregon,  county  of  Multnomah, 
yohn  Doe,  plaintiff,      ^ 

against  ^  Answer  of  defendant. 

Richard  Roe,  defendant.  ) 

24.  In  South  Carolina. 

Form  No.  1339- 

In  the  Court  of  Common  Pleas  for  Richmond  county. 
yohn  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

25.  In  South  Dakota. 

Form  No.  1340. 
State  of  South  Dakota,  ?  t    /-•       -^/^       j.  t   j-  •  1  /-.• 

County  of  Sanborn.        \  ^^  ^^''^^'^  ^°"'"*' J^^'^'^^  Circuit. 

yohn  Doe,  plaintiff,      ^ 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

1.  Stat.  Oklahoma  (1893),  $  3972- 
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26.  In  Utah. 

Form  No.  1 3  4 1 . 

In  the  District  Court  of  the  First  Judicial  District  of  the  state  of 
Utah,  in  and  for  the  county  of  yuab. 
John  Doe,  plaintiff,      ^ 

against  >  Answer  of  defendant. 

Richard  Roe,  defendant.  ) 

27.  In  Washington. 

Form  No.  1342. 

In  the  Superior  Court  of  the  state  of  Washington,  for  the  county  of 
King. 
John  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

28.  In  Wisconsin. 

Form  No.  1343. 

State  of  Wisconsin,  in  the  Circuit  Court  for  Walworth  county. 
yohn  Doe,  plaintiff,        ) 

against  >  Answer. 

Richard  Roe,  deiewdsint.^) 

29.  In  Wyoming. 

Form  No.  1344. 

,-  .       ^    ,      °'  >  ss.      In  the  District  Court  of  said  county. 

Laramie  county.       \  ^ 

yohn  Doe,  plaintiff,       ^ 

against  >  Answer  of  defendant, 

Richard  Roe,  defendant.  ) 

II.  COMMENCEMENTS  AND  ILLUSTRATIVE  FORMS. 

1.  Of  Affirmative  Defense. 

a.  Formal  Parts. 

Form  No.  i3  45. 
(  Venue  and  court.  ^ 
yohn  Doe,  plaintiff,       i 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

The  defendant,  answering  the  complaint  of  the  plaintiff  herein, 
alleges  {^setting forth  the  new  matter  constituting  the  defense)  .^ 
[Dated,  etc.)  feremiah  Mason,  Defendant's  Attorney. 

(  Verification.)  {Ofice  address.) 

1.  When  only  one  of  several  de-  need  not  contain  a  prayer  for  relief 
fendants  answers,  the  one  answering  except  where  afRrmative  relief  is 
should  be  named,  thus  :  "  The  above  sought.  Bridge  v.  Payson,  5  Sandf. 
named  defendant,  Richard  Roe,  by,"  (N.  Y.)  210;  Bendit  r^.  Annesley,  42 
etc.  Barb.  (N.  Y.)  192;  Dawley  v.  Brown, 

2.  Prayer    for    Belief. — The    answer  9  Hun  (N.  Y.)  461. 
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b.  The  Complete  Form. 
Form  No.  1346. 

(Precedent  in  Benjamin  v.  Elmira,  etc.,  R.  Co.,  49  Barb.  (N.  Y.)  442.) 

(  Venue  and  court.  ^ 
Simeon  Benjamin.,  Oliver  Phelps.,  and  Eben  Smith  ^ 

against  I     . 

The  Elmira.,   yefferson,  and   Canandaigua  Rail-   t 
road  Company.  ) 

First.  {The  defendants,  by  their  ansiver, first  admit  that  they 
are  a  corporation  organized  under  the  general  railway  act  of  the 
state. ) 

Second,  They  allege  that  they  derive  title  to  the  property  in  the 
complaint  set  forth  under  and  by  virtue  of  a  purchase  thereof 
made  by  them,  for  the  full  value  of  said  property,  in  good  faith, 
and  without  notice  of  the  plaintiffs'  title  or  claim  herein,  from 
Charles  Congdon  and  Robert  B.  Potter.,  in  February.,  i859,  and 
that  such  purchase  was  made,  and  the  consideration  therefor  paid, 
with  the  knowledge  and  assent  of  the  plaintiffs,  and  without  any 
notice,  suggestion,  assertion,  or  claim  by  them  that  the  said  Potter 
and  Congdon  had  not  perfect  title  to  said  property,  or  that  the 
plaintiffs  had  any  claim  thereto,  or  interest  therein  whatever. 

Third,  That  in  the  year  i857,  Shepard  Knapp  and  William  H. 
Townsend,  trustees,  and  Septimus  Crooks,  brought  their  certain 
action  in  this  court,  against  the  Canandaigua  and  Elmira  (  for- 
merly called  Canandaigua  and  Corning)  Railroad  Company,  and 
others,  to  foreclose  a  certain  mortgage  dated  jfuly  2,  i850,  made  by 
that  company  to  the  said  Knapp  and  Townsend,  trustees,  and 
claiming,  among  other  property,  that  claimed  by  the  plaintiffs 
herein,  in  which  action  the  plaintiffs  herein  were  duly  served  with 
process  and  made  parties  defendant;  that  in  said  action  such  pro- 
ceedings were  thereupon  duly  had  that,  on  the  eighteenth  day  of 
May,  i858,  the  said  court,  among  other  things,  duly  ordered,  ad- 
judged, and  decreed  that  the  defendants  in  that  action,  and  each  and 
every  of  them,  and  all  persons  claiming  or  to  claim  from,  by, 
through,  or  under  them,  or  either  or  any  of  them,  and  all  persons 
having  a  lien  subsequent  to  said  mortgage  dated  the  second  day  of 
yuly,  1850,  whether  by  the  subsequent  mortgages  set  forth  in  the 
complaint  in  that  action,  or  by  judgment,  decree,  or  otherwise, 
upon  the  mortgaged  premises  and  property  claimed  in  that  action, 
and  all  persons  claiming  or  who  might  claim  from  or  under  the 
defendants  in  that  action,  or  any  or  either  of  them,  be,  and  they 
were  thereby,  forever  barred  and  foreclosed  of  and  from  all  equity, 
and  all  manner  of  right  of  redemption  and  claim  of,  in,  or  to  said 
mortgaged  premises  and  property,  and  every  part  and  parcel  there- 
of, which  said  mortgaged  property  embraced  the  property  claimed 
in  this  action;  that  under  and  by  virtue  of  such  judgment  the  prop- 
erty in  the  complaint  mentioned  was  duly  sold,  and  that  the  same 
w^as  duly  purchased  on  the  twenty-third  day  of  yuly,  i858,  by  par- 
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ties  from  whom  these  defendants  took  title,  and  that  such  purchase 
was  made,  and  the  consideration  therefor  paid,  with  the  knowl- 
edge and  consent  of  the  plaintiffs,  and  without  any  notice,  sugges- 
tion, or  claim  made  or  asserted  on  their  part,  of  any  title  to  or 
right  in  the  said  property  in  the  complaint  mentioned. 

Fourth,  That  on  or  about  the  twenty -fourth  day  of  January^ 
186I,  the  defendants  purchased,  for  a  valuable  consideration,  the 
said  property  claimed  in  the  complaint  herein,  of  the  Elfnira, 
Canandaigua^  and  Niagara  Falls  Railroad  Company^  and  paid 
therefor.  And  that  such  purchase  was  made  by  the  defendants  in 
good  faith,  with  the  knowledge  and  assent  of  said  plaintiffs,  for  a 
valuable  consideration,  and  without  any  notice,  suggestion,  or  claim 
made  or  asserted  on  their  part,  of  any  title  to  or  right  in  the  prop- 
erty in  the  complaint  therein  mentioned.  And  that  the  plaintiffs, 
or  some  of  them,  were  interested  in  the  consideration  paid  on  such 
last  mentioned  sale  for  the  property  now  claimed  by  them  herein. 

Wherefore  the  defendants  claimed  and  insisted  that  the  plaintiffs, 
of  any  claim  or  title  they  had  to  the  said  property  in  the  complaint 
mentioned,  or  any  thereof,  were  wholly  barred,  foreclosed,  and 
estopped  in  law,  equity,  and  conscience  from  setting  up  or  asserting 
the  same  herein.  And  they  demand  judgment  against  the  plaintiffs, 
with  their  costs,  etc?  C.  N.  Potter^ 

Attorney  for  Defendants. 

STATUTORY  FORM  OF  THE  SAME 

Form  No.  i347- 

(Sand.  &  H.  Dig.  1640.) 

Richard  Roe,  plaintiff,  ) 

against  >  Pulaski  Circuit  Court.      Answer. 

yohn  Doe,  defendant.    ) 

The  defendant,  yohn  Doe,  admits  that  the  crate  of  china  was  de- 
livered to  him,  as  stated  in  the  complaint;  but  he  says  that  its  con- 
tents were  badly  and  negligently  packed,  and  all  the  breakage 
mentioned  in  the  complaint  was  caused  by  the  bad  packing,  and  not 
by  the  neglect  or  fault  of  the  defendant.  yohn  Doe. 

[Affidavit.) 

2.  Of  Denials. 

Form  No.  1348. 
(  Venue  and  court.) 
yohn  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

The  defendant,  answering  the  complaint  of  the  plaintiff  herein, 
denies  {^setting  forth  the  matters  denied,  if  the  denials  are  specif  c). 
yeremiah  Mason,  Defendant's  Attorney. 
{Dated,  etc.)  {Office  address.) 

(  Verification.) 

808  Volume  I. 


1349.  ANSWERS  IN  CODE  PLEADING.  1352. 

8.  Of  Answer  by  an  Infant. 

Form  No.   1349. 
(  Venue  and  court.) 

yokn  Doe,  plaintiff, 
against 
Richard  Roe,  an  infant,  by  jfohn   V  Answer. 
Een,  his  guardian  (or  guard- 
ian fl!^///ew),  defendant. 
The  defendant,  Richard  Roe,  an  infant  under  the  age  of  twenty- 
one  years,  by  yohn  Fen,  his  guardian  (or  guardian  ad  litem),  for 
answer  to  the  complaint  of  the  plaintiff  herein,  alleges  (or  denies) 
that,  etc.i  ^ 

COMPLETE  FORM  OF  THE  SAME. 

Form  No.  1350. 

(Precedent  in  Howard  v.  Curran,  8  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)   263.) 

(  Caption . ) 

The  defendants  above  named,  jointly  and  severally  answering  by 
yohn  S.  Davidson,  their  guardian  ad  litem,  the  complaint  of  the 
plaintiff  above  named,  allege  that  they  are  strangers  to  all  and  singular 
the  matters  and  things  in  said  complaint  set  forth ;  that  they,  the 
said  defendants,  are  infants,  under  the  age  of  twenty-one  years,  and 
claim  such  interest  in  the  premises  as  they  are  entitled  to,  ^nd  submit 
their  rights  and  interest  in  the  matter  in  question  in  this  action  to 
the  protection  of  the  court. 

4.  Of  Answer  by  a  Lunatic,  Idiot,  or  Habitual  Drunkard. 

Form  No.  1 3  5  i . 
(  Venue  and  court. ) 

yohn  Doe,  plaintiff,  ^ 

against  I     . 

Richard  Roe,  2i\\xn^\\c  (e/c.),by   [ 
yohn  Fen,  his  committee  (etc.).  ) 

The  defendant,  Richard  Roe,  a  lunatic  (or  an  idiot,  or  habitual 
drunkard)  ,hy  yohn  E'en,  his  committee  (^or guardian) ,  for  answer 
to  the  complaint  of  the  plaintiff  herein,  denies  (or  alleges),  etc. 
{^Dated,  etc.)  yeremiah  Mason,  Defendant's  Attorney. 

{^Office  address.) 

5.  Of  Joint  Answer  by  Husband  and  Wife. 

Form  No.   1352. 
(  Venue  and  court.) 

yohn  Doe,  plaintiff,  ^ 

against  I     . 

Richard  Roe  and  Martha  Roe  his   | 
wife,  defendants.  J 

The   defendants,   Richard  Roe   and  Martha  Roe   his   wife,   for 

1.  A  general  answer  of  an  infant  by     fied,  though  the  complaint  is  verified, 
his  guardian  ad  litem  need  not  be  veri-     N.  Y.  Code  Civ.  Proc,  ^  523. 
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answer  to  the  complaint  of  the  plaintiflF  herein,  jointly  allege  (or 
deny^  or  allege  for  a  counterclaim)  ^  etc. 

yeremiah  Mason,  Attorney  for  Defendants 

{Dated,  etc.)  Richard  Roe  and  Martha  Roc. 

(  Verification.)  [O^ce  address.) 

6.  Of  Separate  Answer  of  One  of  Several  Defendants. 

Form   No.   1353. 
(  Venue  and  court.) 

yohn  Doe,  plaintiff,  \ 

against  >  Separate  answer  ol  Richard  Roe. 

Richard  Roe,  et  al.,  defendants.  ) 

The  defendant,  Richard  Roe,  for  his  separate  answer  to  the  com- 
plaint herein,  alleges  (or  denies)  {setting  forth  the  matter  of  de- 
fense), yeremiah  Mason, 

Attorney  for  the  Defendant  Richard  Roe. 
{Dated ^  etc.)  {Ojffice  address.) 

{  Verification.) 

7.  Of  Separate  Defenses. 

The  defendant  has  a  right  to  plead  as  many  defenses  and  counter- 
claims as  he  may  have ;  but,  in  doing  this,  he  should  plead  them 
separately,  and  number  each  defense  and  counterclaim. ^^ 

Form  No.  1354. 

(  Caption. ) 

The  defendant,  answering  the  complaint  of  the  plaintiflF  herein  : 

First,  Alleges  as  a  defense  to  the  plaintiff's  alleged  first  cause  of 
action,  that,  etc.  {stating  the  facts  constituting  such  defense). 

Second,  As  a  second  and  further  defense  to  the  plaintiflF's  said  al- 
leged first  cause  of  action,  the  defendant  resjiectfully  states  and  shows 
to  the  court,  that,  etc.  {stating  the  facts  constituting  such  second 
defense). 

Third,  As  a  defense  to  the  plaintiflF's  alleged  second  cause  of  action, 
the  defendant  denies  each  and  every  allegation  therein  contained. 

Fourth,  As  a  defense  to  the  plaintiflF's  alleged  third  cause  of  action, 

1.  Hatch  V.  Mathews,  9  Misc.  Rep.  an  affirmative  defense  not  embracing 
fN.  Y.  Supreme  Ct.)  307;  Foler  r.  a  counterclaim.  South  Dakota  r.  Mc- 
Mercantile  Nat.  Bank  (C.  PI.),  33  N.  Chesnev,  87  Hun  (N.  Y.)  293;  White 
Y.  Supp.  414,  24  Civ.  Pro.  Rep.  (N.  r.  Kost'er,  89  Hun  (X.  Y.)  483. 
Y.)  249;  Benedict  v.  Sevmour,  6  How.  Washington.  —  The  defendant  may 
Pr.  (N.  Y.  Supreme  Ct.)  29S.  The  de-  denj  the  facts  upon  which  negligence 
fendant  mav  plead  distinct  and  even  is  charged,  and  also  plead  the  con- 
inconsistent  grounds  of  defense.  Good-  tributory  negligence  of  the  plaintiff, 
win  v.  Wertheimer,  99  N.  Y.  149;  Pugh  v.  Oregon  Imp.  Co.  (Wash. 
Siriani  r.  Deutsch,  12  Misc.  Rep.  (N.  1895),  44  ^^^-  Rep.  547.  But  defenses 
Y.  Super.  Ct.)  213:  MacColl  f.  Ameri-  which  are  so  inconsistent  as  to  t)e 
can  Union  L.  Ins.  Co.,  89  Hun  (N.Y.)  manifestly  untrue  are  not  sufficient  to 
490:  Koll  V.  Bush  (Colo.  App.  1895),  P"'  ^^  plaintiff  upon  proof.  Allen 
40  Pac.  Rep.  579;  Eppinger  v.  Ken-  v.  Olympia  Light,  etc.,  Co.,  13  Wash. 
drick  (Cal.  1896),  44  Pac.  Rep.  234.  307,   (Wash.   1895)  43  P^c.    Rep.    55; 

A  denial,  general  or  specific,  should  Seattle  Nat.  Bank  r.  Carter,  13  Wash, 

not  be  included  in,  and  form  a  part  of,  281,  43  Pac.  Rep.  331. 
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the  defendant  says  that  he  has  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  any  of  the  allegations 
therein  contained. ^  yeremiah  Afason,  Defendant's  Attorney. 

(Dated,  etc.)  (^Office  address.) 


(  Verification.) 


ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1355. 


(  Caption.) 

The  defendant,  Richard  Roe,  answering  the  complaint  of  the 
plaintiff  in  the  above  entitled  action : 

First,   i^Here  state  the  first  defense,  and  continue  as  folloivs :) 

Second,  And  for  a  further  and  separate  defense  in  this  action, 
the  defendant  says  that,  etc.  {stating-  the  facts  constituting"  such 
defense)  .^ 

THE  COMPLETE  FORM. 

Form  No.  1356. 
(Precedent  in  Woffenden  v.  Woffenden,  i  Arizona  331.) 

(  Ven7ie  and  court. ) 
Anna  C.    Woffenden,  plaintiff,    ) 

against  >  Answer. 

Richard  Woffenden,  defendant.  ) 

The  defendant  answers  the  complaint : 

First,  And  for  a  first  defense  denies  :  (i)  That  he  did  agree  with 
the  plaintiff  as  alleged,  or  at  all;  (2)  That  he  has  in  any  way  inter- 
fered or  attempted  to  control  the  separate  property  of  said  plaintiff. 

1.  A  defendant  may  set  forth  in  his  facts  constituting  a  further  defense, 
answer  as  many  defenses  or  counter-  contains  two  separate  defenses.  Dob- 
claims,  or  both,  as  he  has,  whether  son  v.  Owens  (Wyoming  1895),  40 
they    are  such  as   were   formerly  de-  Pac.  Rep.  442. 

nominated  legal  or  equitable,  which  Consequently  a  denial  and  new 
defenses  or  counterclaims  must  be  matter  should  not  be  joined  in  the 
separately  stated  and  numbered.  Un-  same  paragraph  of  the  answer.  They 
less  it  is  interposed  as  an  answer  to  should  be  separately  stated  and  num- 
the  entire  complaint,  it  must  distinctly  bered.  Zacharias  r.  French,  10  Misc. 
refer  to  the  cause  of  action  which  it  is  Rep.  (N.  Y.  C.  PI.)  202;  South  Da- 
intended  to  answer.  N.  Y.  Code  Civ.  kota  v.  McChesney,  87  Hun  (N.  Y.) 
Proc,  §507;  Foley  T'.  Mercantile  Nat.  293.  See  also  Scheitlin  v.  Stone,  43 
Bank  (C.  PI.),  33  N.  Y.  Supp.  414,  24  Barb.  (N.  Y.)  635. 
Civ.  Pro.  Rep.  (N.  Y.)  249.  Each  separate  defense  must  be  com- 

A  separate  defense  not  referring  to  plete  in  itself.  Siter  v.  Jewett,  33 
any  other  allegation  in  the  answer  Cal.  92.  A  separate  defense,  if  de- 
must  be  sufficient  in  itself,  otherwise  fective  in  any  material  averment,  can- 
it  is  bad  on  demurrer.  Maitland  v.  not  be  aided  by  the  averments  of  an- 
Drew,  14  Misc.  Rep.  (N.  Y.C.  PI.)  60;  other  separate  defense.  Catlin  v. 
Boyd  V.  McDonald  (Supreme  Ct.),  35  Pedrick,  17  Wis.  88;  Curtis  v.  Moore, 
N.  Y.  St.  Rep.  484;  Hammond  v.  15  Wis.  134;  Sabin  r.  Austin,  19  Wis. 
Earle,  58  How.  Pr.  (N.  Y.  Supreme  421.  Compare  Susenguth  v.  Ran- 
Ct.)  427;  Loosey  v.  Orser,  4  Bosw.  toul,  48  Wis.  336;  Bronsonr.  Markey, 
(N.  Y.)  391;  Baldwin  v.  U.  S.  Tele-  53  Wis.  100. 
graph  Co.,  54  Barb.  517.  2.  See  Wait  v.  Ferguson,  14   Abb. 

An    answer    containing    a    general  Pr.    (N.   Y.   C.   PI.)   381 ;    Rankin    v. 

denial,    followed    by    a    statement  of  Sisters  of  Mercy,  82  Cal.  90. 
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Second.  And  for  a  further  and  separate  answer  and  defense 
alleges  :  ( i )  That  the  articles  of  agreement  between  plaintiff  and 
defendant,  referred  to  in  the  complaint,  were  signed  by  the  de- 
fendant without  the  defendant's  knowledge  of  the  contents  thereof, 
and  with  a  full  and  explicit  understanding  with  plaintiff's  counsel 
that  the  same  was  void  and  did  not  affect  or  abridge  any  of  the 
material  rights  of  the  said  defendant;  (2)  That  the  plaintiff  has 
not  performed  the  conditions  of  said  articles  of  agreement,  but, 
on  the  contrary,  has  wholly  omitted,  in  defraying  the  expense 
of  keeping  and  maintaining  one  or  more  horses,  with  the  car- 
riage or  vehicle,  as  set  forth  in  said  articles  of  agreement,  and 
has  acted  towards  him  the  said  defendant  in  such  a  manner  as  to 
foment  strife,  and  encourage  difficulties  and  misunderstandings, 
between  plaintiff  and  defendant  as  man  and  wife  :  wherefore  the 
defendant  demands  that  the  action  be  dismissed  at  the  cost  of  the 
plaintiff;  that  the  injunction  granted  by  this  court  be  discontinued, 
and  that  plaintiff  be  perpetually  enjoined  from  the  further  prosecu- 
tion of  this  said  action.  Ear  ley  <£•  Pomroy, 

[Dated ^  etc.)  Attorneys  for  Defendant. 

(  Verijication.) 

8.  Of  Partial  Defense. 

Form  No.  1 3  5  7  • 

(  Caption.) 

The  defendant,  answering  the  complaint  of  the  plaintiff  herein, 
alleges  as  a  partial  defense  thereto,  that,  etc,  {set  ting  forth  the  mat- 
ters so  pleaded.)"^         yeremiah  Alason^  Defendant's  Attorney. 

{Dated,  etc.)  {  Office  address.) 

{  Verijication.) 

1.  A  partial  defense  mav  be  set  forth, 
but  it  must  be  expressly  stated  to  be  a 
partial  defense  to  the  entire  complaint 
or  to  one  or  more  separate  causes  of 
action  therein  set  forth.  Upon  de- 
murrer thereto  the  question  is  whether 
it  is  sufficient  for  that  purpose.  Mat- 
ter tending  only  to  mitigate  or  reduce 
damages  in  an  action  to  recover 
damages  for  a  breach  of  promise  to 
marry,  or  for  a  personal  injury,  or  an 
injury  to  property,  is  a  partial  defense 
within  the  meaning  of  this  section. 
N.  Y.  Code  Civ.  Proc,  ^  508. 

A  partial  defense  must  be  pleaded  as 
such,  and  unless  so  pleaded  it  will  be 
assumed,  on  demurrer,  that  the  facts 
are  pleaded  as  a  complete  defense,  and 
if  it  is  insufficient  as  a  complete  de- 
fense such  demurrer  should  be  sus- 
tained. Thompson  f.  Halbert,  109  N. 
Y.  329;  Mason  v.  Dutcher  (C.  PI.), 
33  N.  Y.  Supp.  689.  24  Civ.  Pro.  Rep. 
(N.  Y.)  345;  Shrum  v.  Salem,  13  Ind. 
App.  115  (Ind.  App.  1895),  39  N.  E. 
Rep.    1050;    Wallace   v.   Bear    River 


Water,  etc.,  Co.,  18  Cal.  461.  See 
also  Webb  -•.  Nickerson,  11  Oregon 
382;  Fitzsimmons  v.  New  Haven  F. 
Ins.  Co.,  18  Wis.  234;  Davenport  Gas 
Light,  etc.,  Co.  r.  Davenport,  15  Iowa 
6;  Peck  v.  Parchen,  52  Iowa  46;  Mc- 
Mahan  r.  Spinning,  51  Ind.  187; 
Reynolds  v.  Roudabush,  59  Ind.  483; 
Ward  V.  Polk,  70  Ind.  309;  Reid  r» 
Huston,  55  Ind.  173;  Smith  v.  Little, 
67  Ind.  549;  Frazee  f.  Frazee,  70  Ind. 
411;  Conwell  r.  Finnell,  11  Ind.  527; 
Rogers  r.  Place,  29  Ind.  577;  Bouslog 
V.  Garrett,  39  Ind.  338;  Alvord  v. 
Essner,  45  Ind.  156;  State  v.  Roche, 
94  Ind.  372 ;  Pouder  r.  Tate,  76  Ind. 
I ;  Falmouth,  etc..  Turnpike  Co.  r. 
Shawhan,  107  Ind.  47 ;  Shortle  v. 
Terre  Haute,  etc.,  R.  Co.,  131  Ind.  340; 
Taylor  r.  Calvert,  138  Ind.  81 ;  Bene- 
dict I'.  Seymour,  6  How.  Pr.  (N.  Y. 
Supreme  Ct.)  298;  Hammond  v.  Earle, 
58  How.  Pr.  (N.  Y.  Supreme  Ct.)  426. 
And  the  omission  of  necessary  facts,  in 
one  paragraph,  cannot  be  cured  or  sup- 
plied by  reference  to  the  allegations  of 
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9.  Counterclaim  —  Only  Defense. 

Form  No.  1358. 

(  Caption . ) 

The  defendant,  answering  the  complaint  of  the  plaintiff  herein, 
alleges  as  a  counterclaim  thereto,  that,  etc.  [stating  the  facts  'which 
constitute  the  counterclaim^  and  if  affirmative  relief  is  sought y  add 
a  prayer  for  judgment  as  follows :)  wherefore  the  defendant  de- 
mands judgment  against  said  plaintiff,  for,  etc.  [stating  relief 
sought),  together  with  the  costs  and  disbursements  in  this  action.! 

[Dated,  etc.)  Jeremiah  Mason,  Defendant's  Attorney. 

(  Verification.)  [Office  address.) 

10.  Counterclaim  Coupled  with  Answer. 

Form  No.  1359. 

(  Venue  and  court. ) 

John  Doe,  plaintiff,       ^ 

against  >  Answer  and  counterclaim. 2 

Richard  Roe,  defendant.  ) 

The  defendant,  Richard  Roe,  answering  the  complaint  of  the 
plaintiff  herein  : 

First,  (i)  Denies  that,  etc.  [setting  forth  the  allegations  of  the 
complaint  which  are  denied);  (2)  And  the  defendant  alleges 
that,  etc,  [setting  forth  any  new  matter  pleaded  as  a  defense  to 
the  plaintiff ''  s  cause  of  action). 

Second,  For  a  counterclaim  3  in  this  action  the  defendant  alleges, 

another  paragraph.    Lynn  v.  Crim,  96  But  the  plaintiff  by  joining  issue  on 

Ind.  89;  McCarnan  v.  Cochran,  57  Ind.  a  counterclaim  of  the  defendant  waives 

166;    Smith   V.    Little,   67    Ind.    549;  all  right  to  object  to  that  pleading  be- 

Entsminger  v.  Jackson,  73   Ind.   144;  cause  the  caption  does  not  contain  the 

Ludlow  V.  Ludlow,  109  Ind.  203.  words  "Answer  and  counterclaim"  as 

The  same  facts  may  be  pleaded  as  a  required    by  the    statute.      Cason   v. 
complete  and  as  a  partial  defense,  pro-  Cason,  79   Ky.  558 ;  Lacey  v.  Lacey, 
vided    they  are  separately  stated  and  95  Ky.  114.     See  also  Nutter  f,  John- 
numbered.     Zacharias   v.  French,    10  son,  80  Ky.  426. 
Misc.  Rep.  (N.  Y.  C.  PI.)  202.  3.  Matter  relied  upon  as  a  counter- 

The   defendant    may  plead    one  or  claim    must   be   distinctly  pleaded   as 

more  partial  defenses,  after  pleading  such.    Stowell  r.  Eldred,  39  Wis.  630; 

one  or  more  complete  defenses,  if  they  Fuchs  v.  Treat,  41  Wis.  404;  Dobbs  v. 

are  separately  stated   and    numbered.  Kellogg,  53   Wis.   448;    Voechting  v. 

See  Cramer  v.  Blood,  57  Barb.  (N.Y.)  Grau,  55  Wis.  315;  Resch  v.  Senn,  31 

157.  Wis.   138;   Union  Nat.   Bank  v.  Carr, 

1.  Where  the  defendant's  pleading  49  Iowa  359;  Sullivan  v.  Byrne,  10  S. 
sets  out  new  matter,  and  asks  affirma-  Car.  122;  Van  Valen  v.  Lapham,  5 
tive  relief  against  the  plaintiff,  it  will  Duer  (N.  Y.)  689;  Clough  7'.  Murray, 
be  considered  as  a  counterclaim  and  19  Abb.  Pr.  (N.  Y.  Super.  Ct.)  97. 
not  an  answer.  A  single  pleading  can-'  A  counterclaim  should  not  be  pleaded 
not  constitute  both.  Huber  Mfg.  Co.  as  "a  further  defense."  The  defend- 
T.  Busey  (Ind.  App.  1896),  43  N.  E.  ant  must  in  some  reasonable  language 
Rep.  967.  designate   his  pleading  as  a  counter- 

2.  It  is  the  better  practice  to  indicate  claim,  though   no  particular  form  of 
the  nature  of  the  pleading  in  the  cap-  words  is  necessary  for   that  purpose, 
tion,  and  this,  of  course,  is  necessary  Bates  v.  Rosekrans,  37  N.  Y.  409. 
where   the   statute    requires   it.      See  Where    the    pleader    himself    char- 
Civil  Code  of  Ky.,  c.  4,  §  97,  subs.  4.  acterizes     the     facts     pleaded     as    a 
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etc.  [setting"  yorth  the  /acts  constituting"  the  defendanf  s  claim  in 
like  manner  as  in  a  complaint^  :  wherefore  the  defendant  demands 
judgment  against  the  plaintiff  for,  etc.  {^stating  the  relief  sought)  ^^ 
together  with  the  costs  of  this  action. 

(Dated,  etc.)  "Jeremiah  Mason,  Defendant's  Attorney. 

(  Verification.)  {Ofiice  address.) 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1360. 
(  Venue  and  court. ) 
John  Doe,  plaintiff,       ) 

against  V  Answer  and  counterclaim. 

Richard  Roe,  defendant.  ) 

{^After  the  denials  or  allegations  constituting  the  defense,  continue 
as  follows:)  And  the  said  defendant  further,  and  by  way  of  counter- 
claim to  the  demand  of  the  plaintiff,  says  that,  etc.  {^stating  the 
facts  constituting  the  counterclaim  as  in  a  complaint  or  petition )  :  ^ 
wherefore  the  defendant  demands  judgment  against  said  plaintiff 
for  (state  relief  sought) ,  together  with  the  costs  of  this  action. 

Jeremiah  Mason,  Defendant's  Attorney. 

STATUTORY  FORM  OF  THE  SAME MISSOURI. 

Form  No.  13  61. 
(2  Rev.  Stat.  Mo.  2238.) 

(  Caption  as  in  Form  No.  1329. ) 

The  defendant  admits  that  he  executed  to  John  Smith,  on  the 
tiventy-fifth  day  of  July,  iS95,  the  promissory  note  mentioned  in 
the  petition,  but  he  has  no  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief  of  the  assignment  of  said  note  by  Smith  to 
plaintiff,  as  alleged.  Defendant  further  states  that,  at  the  com- 
mencement of  this  action,  plaintiff  was  and  still  is  indebted  to  him 

"defense,"  he  is  bound  by  his  choice  and  reply  is  made  thereto,  and  the  issue  is 
cannot  have  affirmative  relief.  Bates  tried  without  objection,  it  is  too  late 
V.  Rosekrans,  37  N.  Y.  409;  Acer  v.  for  the  plaintiff  to  object  in  the  appel- 
Hotchkiss,  97  N.  Y.  409;  Green  v.  late  court  that  such  pleading  of  the 
Waite,  33  Hun  (N.  Y.)  191.  defendant  was  not  named  a  counter- 
Where  the  facts  are  expregsly  stated  claim.  Selleck  v.  Griswold,  49  Wis. 
as  "a  defense,"  the  addition  of  a  de-  39;  Voechting  v.  Grau,  55  Wis.  312. 
mand  for  positive  relief  will  not  give  In  Minnesota  the  rule  is  that  new 
to  the  pleading  the  character  of  a  matter  set  up  in  the  answer  for  coun- 
counterclaim.  Resch  v.  Senn,  31  Wis.  terclaim  must  be  pleaded  as  such. 
138.  Compare  Brannanv.PsLty,c,SC3il.  Broughton  t;.  Sherman,  21  Minn.  431. 
330.  'But  matter  which  is  manifestly  set 
An  independent  counterclaim  not  up  as  a  counterclaim,  and  upon  which 
pleaded  as  such  cannot  be  proved  at  affirmative  relief  is  prayed,  will  be 
the  trial.  Sullivan  v.  Byrne,  10  S.  Car.  treated  and  regarded  as  a  counter- 
122.  claim,  though  not  expressly  so  desig- 
But  where  the  answer  sets  out  facts  nated  in  the  answer.  Griffin  v.  Jorgen- 
sufficient  to  constitute  a  counterclaim,  son,  22  Minn.  92. 

and    demands    a    positive     judgment  1.  See  Chambers  v.  Lewis,  i6  Abb. 

thereon    against   the   plaintiff,  and   a  Pr.  (N.  Y.  Ct.  App.)  438. 
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in  the  sum  of  t-wo  hundred  dollars,  for  {^ten  fat  cattle)^  sold  and 
delivered  by  defendant  to  plaintiff,  on  the  tenth  day  of  yanuary, 
iS96,  at  the  price  of  (twenty  dollars  per  head),  which  amount  is  yet 
due  defendant,  and  for  which  he  asks  judgment. 

Thomas  H.  Benton,  Defendant's  Attorney. 

ANOTHER  FORM  OF  THE  SAME MISSOURI. 

Form  No.  1362. 
(2  Rev.  Stat.  Mo.  2238.) 

(  Caption  as  in  Form  No.  1S29. ) 

The  defendant  admits  that  he  made  a  note  and  that  it  remains 
unpaid,  as  alleged  in  the  petition,  except  the  sum  oi  jifty  dollars 
which  he  paid  to  the  plaintiff  on  the  twelfth  day  of  February ,  iS96. 
And  the  defendant,  by  way  of  counterclaim,  says  that  when  the 
action  commenced  the  plaintiff  was  and  still  is  indebted  to  him  in 
the  sum  of  three  hundred  dollars  upon  a  note  (or  contract,  or  ac- 
count), which  is  filed  herewith.  And  the  defendant  offers  to  set 
off  against  the  amount  due  to  the  plaintiff  an  amount  equal  thereto, 
of  his  said  claim,  and  demands  judgment  for  one  hundred  dollars,^ 
the  residue  thereof. 

Thomas  H.  Benton,  Defendant's  Attorney. 

11.  Of  Amended  Answer. 

Form  No.  1363. 

(  Venue  and  court. ) 

John  Doe,  plaintiff,       ) 

against  >  Amended  answer. 

Richard  Roe,  defendant.  ) 

The  defendant,  Richard  Roe,  by  this  his  amended  answer  to  the 
complaint  of  the  plaintiff  herein,  denies  (or  alleges,  etc.,  as  in  an 
original  answer).  fereniiah  Mason,  Defendant's  Attorney. 

(Dated,  etc.)  (  Office  address.) 

(  Verification.) 

12.  Of  Supplemental  Answer. 

Form  No.  1364. 
(  Venue  and  court.) 
John  Doe,  plaintiff,       i 

against  >  Supplemental  answer. 

Richard  Roe,  defendant.  ) 

The  defendant,  Richard  Roe,  by  this  his  supplemental  answer  to 
the  plaintiff's  complaint,  herein  alleges  that,  since  the  filing  of  this 
defendant's  original  answer  to  said  complaint  (or  since  the  service 
of  the  defendant^  s  original  answer  on  the  plaintiff  s  attorney  in 
this  cause),  to  wit,  on  the  twenty  fourth  day  of  June,  i896,  this 
defendant  paid  the  said  plaintiff  the  sum  oi  five  hundred  and  twenty- 
five  dollars,  in  full  payment  of  the  note  upon  which  this  action  was 
brought,  and  of  the  cost  accrued  herein  up  to  and  including  that 
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day  {or  other  matter  oj"  defense  occurring'  after  the  joinder  of  issue, 
as  the  case  may  be).'^ 

yeremiah  Mason,  Defendant's  Attorney. 
{Dated,  etc.)  {^Office  address.) 

(  Verification.) 

III.  DENIALS. 

1.  General  Denial. 

As  a  rule,  an  unqualified  general  denial  of  each  and  every  allegation 
in  the  complaint  contained  is  sufficient  to  put  all  the  material  alle- 
gations of  the  complaint  in  issue. 2 


1.  Matters  arising  after  joinder  of 
issue  may,  bv  leave  of  court ,  be  taken 
advantage  of  by  supplemental  answer, 
and  may  not  be  introduced  by  way  of 
amendment  to  the  original  answer. 
Drought  V.  Curtiss,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  56;  Lampson  v. 
McQueen,  15  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  345  ;  Jessup  -'.  King,  4  Cal. 
331 ;  Calderwood  -•.  Pyser,  31  Cal.  333; 
Moss  7'.  Shear,  30  Cal.  468 ;  Sylvester 
V.  Jerome,  19  Colo.  128.  Compare 
Hornfager  v.  Hornfager,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  14;  McMinn  v. 
O'Connor,  27  Cal.  238;  State  v.  Moses, 
20  S.  Car.  465;  Williams  z\  Gibbes,  20 
How.  (U.  S.)  535;  Suydam  t'.  Trues- 
dale,  6  McLean  (U.  S.)  459. 

In  equity  also  a  supplemental  an- 
swer may  be  filed  by  leave  of  court 
when  material  facts  in  the  defendant's 
favor  have  arisen  after  the  filing  of  the 
original  answer.  Strange  v.  Collins, 
2  Ves.  &  B.  163;  Jackson  v.  Parish,  i 
Sim.  505;  Tidswell  -'.  Bowyer,  7  Sim. 
64;  Taylor  v.  Obee,  3  Price  83. 

For  forms  of  the  notice  of  motion 
for  leave  to  file  such  answer  of  the 
affidavit  in  support  of  such  motion, 
and  of  the  order  to  show  cause  why 
such  leave  should  not  be  granted,  and 
of  the  order  granting  such  leave,  see 
the  title  Supplemental  Pleadings. 

2.  Fetz  V.  Clark,  7  Minn.  217; 
Fogle  V.  SchaeflTer,  23  Minn.  304; 
Boston  Relief,  etc.,  Co.  v.  Burnett,  i 
Allen  (Mass.)  410;  Gott  v.  Adams 
Express  Co.,  100  Mass.  320;  Kellogg 
f.  Church,  4  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  339;  Thompson  v.  Erie  R. 
Co.,  45  N.  Y.  474;  Penter  r.  Staight, 
I  Wash.  365. 

An  unqualified  general  denial  is  suf- 
ficient, and,  if  it  is  followed  by  a  spe- 
cific denial,  the  latter  may  be  stricken 
out  as  surplusage,  Dennison  v.  Denni- 
son,  9  How.  Pr.  (N.  Y.  Supreme  Ct.) 


246;  Lippencott  v.  Goodwin,  8  How. 
Pr.  (N.  Y.  Supreme  Ct.)  242;  or  the 
pleader  may  be  required  to  elect  upon 
which  he  will  rely.  School  Dist.  No.  22 
V.  Holmes,  16  Neb.  488. 

The  denial  should  be  of  "  each  and 
every  "or  "  each  and  all  "  of  the  alle- 
gations in  the  complaint  or  petition. 
Ingle  V.  Jones,  43  Iowa  286;  Matteson 
V.  Ellsworth,  28  Wis.  254;  Lewis  v. 
Coulter,  10  Ohio  St.  451. 

But  the  insufficiency  of  specific 
denials,  not  inconsistent  with  a  general 
denial,  will  not  limit  the  scope  of  the 
latter.  Porter  v.  Grady  (Colo.  1895), 
39  Pac.  Rep.  1091. 

California.  —  In  California  the  gen- 
eral denial  is  sufficient  where  the  com- 
plaint is  not  verified  and  puts  in  issue 
the  material  allegations  of  the  com- 
plaint. Deer.  Code  of  Civ.  Proc,  4 
437;  Dewey  f.  Bowman,  8  Cal.  149; 
Fay  V.  Cobb,  51  Cal.  313;  Davanay  v. 
Eggenhoff,  43  Cal.  395 ;  Elder  v. 
Spinks,  53  Cal.  293;  Booth  v.  Chap- 
man, 59  Cal.  149;  Ward  xk  Packard, 
18  Cal.  391 ;  Shasta  Bank  v.  Boyd, 
99  Cal.  604,  34  Pac.  Rep.  337 ;  Paden 
T-.  Goldbaum  (Cal.  1894),  37  Pac. 
Rep.  759. 

But  if  the  complaint  is  verified,  the 
answer  must  contain  specific  denials 
of  the  allegations  intended  to  be  con- 
troverted. Deer.  Code  Civ.  Proc, 
§  437;  Dewey  v.  Bowman,  8  Cal.  149; 
Pico  V.  Colimas,  32  Cal.  578;  Patter- 
son 7'.  Ely,  19  Cal.  28;  Rupley  v. 
Welch,  23  Cal.  455 ;  Schenk  v.  Evoy, 
24  Cal.  113;  People  r\  Hagar,  52  Cal. 
171 ;  Greenbaum  v.  Turrill,  ^7  Cal. 
288. 

Cannot  Contain  a  Negative  Pregnant. — 
A  general  denial  is  as  broad  as  the 
allegations  of  the  complaint,  and,  from 
its  very  nature,  cannot  contain  a  nega- 
tive pregnant.  German-American 
Bank  v.  White,   38  Minn.  471,  over- 
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But  in  some  jurisdictions  the  defendant  is  required  to  deny  spe- 
cifically each  material  allegation  of  the  complaint  which  he  intends 
to  controvert.! 

A  denial  of  "  each  and  every  material  allegation  "  in  the  complaint 
is  bad  pleading.2 


ruling  Dean  v.  Leonard,  9  Minn.  190. 
See  also  opinion  of  Mitchell,  J.,  in 
Stone  V.  Qiiaal,  36  Minn.  46. 

But  see  Columbia  Nat.  Bank  t'. 
Western  Iron,  etc.,  Co. (Wash.  1896),  44 
Pac.  Rep.  145,  wherein  a  denial  of  each 
and  every  allegation  in  a  paragraph 
of  the  complaint  containing  an  allega- 
tion that  no  part  of  the  sum  claimed 
had  been  paid,  and  that  the  same  re- 
mained wholly  due,  was  held  bad  as 
being  a  negative  pregnant. 

The  general  denial  is  not  affected 
by  specific  denials  which  are  not  in- 
consistent with  it.  Porter  v.  Grady 
(Colo.  1895),  39  P^c.  Rep.  1091. 

Surplusage  does  not  vitiate  an  an- 
swer which  contains  a  good  defense. 
King  V.  Johnson,  94  Ga.  665. 

A  statement  that  all  allegations  of 
the  complaint  are  denied  is  good  as  a 
general  denial.  Creighton  v.  Keller- 
mann,  i  Disney  (Ohio)  548. 

The  mere  form  of  the  denial  is  not 
material.  It  is  sufficient  if  it  meets 
and  traverses  the  allegations  of  the 
complaint.  Morrison  t>.  O'Reilly,  2 
Utah  165 ;  Hoffman  v.  Eppers,  41  Wis. 

257. 

An  answer  which  denies  the  facts 
pleaded  in  the  complaint  "  in  manner 
and  form  as  therein  set  forth,"  is  not 
good  pleading  under  the  code.  Dole 
V.  Burleigh,  i  Dakota  224;  Rumbough 
V.  Southern  Imp.  Co.,  106  N.  Car. 
461 ;  Phoenix  Ins.  Co.  v.  Meier,  28 
Neb.  124;  Clark  v.  Gramling,  54 
Ark.  525. 

The  defendant  "says  that  he  did  not 
execute  said  note  in  manner  and  form 
as  set  out  in  said  plaintiff's  complaint 
herein,  and  that  the  same  is  not  his 
note."  This  was  held  to  constitute  a 
good  general  plea  of  non  est  factum. 
Hine  v.  Shiveley,  84  Ind.  136. 

Where  the  plaintiff  alleged  a  mate- 
rial widening  and  deepening  of  an 
irrigation  ditch  across  his  land,  the 
defendant,  after  an  insufficient  denial 
of  the  facts,  continued:  "But,  on  the 
contrary,  the  defendant  alleges  that 
said  ditch  is  no  wider  nor  is  it  any 
deeper  through  the  said  lands  of  plain- 
tiff than  it  was  when  first  constructed." 
This  was   held  a   good  traverse,  not- 


withstanding the  insufficiency  of  the 
direct  denial.  Burris  v.  People's 
Ditch  Co.,  104  Cal.  253. 

1.  Nortli  Carolina — In  North  Caro- 
lina a  general  denial  of  all  the  allega- 
tions contained  in  the  complaint  is  held 
to  be  frivolous,  and  should  be  stricken 
out  on  motion  of  the  plaintiff.  The 
answer  must  deny  generally  or  specifi- 
cally each  material  allegation,  and  must 
deny  them  separately  and  not  as  a 
whole.  Flack  v.  Dawson,  69  N.  Car. 
42;  Schehan  v.  Malone,  71  N.  Car. 
440;  Heyert'.  Beatty,  76  N.  Car.  28. 

"The  allegations  of  the  sixth  para- 
graph of  the  complaint  are  untrue  in 
manner  and  form  as  therein  stated," 
was  held  to  be  an  insufficient  denial 
under  the  code.  Rumbough  v.  South- 
ern Imp.  Co.,  106  N.  Car.  461. 

An  answer  denying  the  allegations 
in  the  first,  second,  third,  etc.,  para- 
graphs of  a  complaint  in  which  the 
paragraphs  are  so  numbered,  is  specific, 
and  is  a  sufficient  compliance  with  the 
code.  Brown  v.  Cooper,  89  N.  Car.  237. 

Arkansas. — In  Arkansas  general  de- 
nials are  not  sufficient.  The  defend- 
ant must  deny  specifically  each  allega- 
tion of  the  complaint  intended  to  be 
controverted,  or  deny  any  knowledge 
or  information  thereof  sufficient  to 
form  a  belief.  Tyner  v.  Hays,  37  Ark. 
603;  Hecht  V.  Caughron,  46  Ark.  132; 
Trapnall  v.  Hill,  31  Ark.  345;  Guynn 
T'.  McCauley,  32  Ark.  97;  Shirk  v. 
Williamson,  50  Ark.  562 ;  Mcllroy  v. 
Buckner,  35  Ark.  555. 

But  if  no  objection  is  made  to  a  gen- 
eral denial,  it  is  cured  by  a  verdict. 
Tyner  v.  Hays,  37  Ark.  603;  Hecht  v. 
Caughron,  46  Ark.  132. 

Oregon. — In  Oregon  the  defendant 
must  deny  specifically  each  material 
allegation  intended  to  be  controverted, 
or  any  knowledge  or  information  there- 
of sufficient  to  form  a  belief,  i  Hill's 
Anno.  Laws  of  Oregon,  §  72. 

2.  Edmonson  v.  Phillips,  73  Mo.  57; 
Pry  T'.  Hannibal,  etc.,  R.  Co.,  73  Mo. 
127;  Collins  7'.  Trotter,  81  Mo.  275; 
Smith  V.  Lindsay,  89  Mo.  76. 

The  denial  of  each  and  every  mate- 
rial allegation  in  the  complaint  will  not 
do.    Berry,  J.,  in  Montour  v.  Purdy,  11 
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SAYS  THAT  HK  DENIES. 

An  answer  in  form  that  the  defendant  "  says  that  he  denies  each 
and  every  allegation  "  in  the  complaint  contained  is  generally  held  to 
be  sufficient  as  a  general  denial,  though  not  commendable  in  form.l 

Form  No.  1365. 
(  Caption.^ 

The  defendant,  answering  the  complaint  of  the  plaintiff  herein, 
denies  each  and  every  allegation  in  said  complaint  contained. 2 
{Dated,  etc.)  yeremiah  Mason,  Defendant's  Attorney. 

[Verijication.)  {OJ^ice  address.) 

Form  No.  1366. 

(Precedent  in  Wayland  v.  Tysen,  45  N.  Y.  281.) 
Supreme  Court. 

Charles  C.  Wayland  and  yames  K.  Aymar  )  Answer  of  the  defend- 

against  >      ant  to  the  complaint 

David  y.   Tysen.  )      of  the  plaintiffs  in 

this  case. 
The  defendant,  David   y.   Tysen,  denies  each  and  every  allega- 


Minn.  384.  To  the  same  effect  are 
Dodge  V.  Chandler,  13  Minn.  114; 
Dole  V.  Burleigh,  i  Dakota  218.  But 
such  pleading  is  not  a  nullity,  and  if 
not  objected  to  before  trial  will  be 
held  sufficient.  Collins  v.  Trotter,  81 
Mo.  275  ;  Smith  v.  Lindsey,  89  Mo.  76. 

Ohio. — "The  said  defendant  denies 
all  the  material  allegations  of  said 
plaintiff  in  his  said  petition,"  was  held 
good  on  demurrer,  though  the  court 
said  that  the  defendant  might  be  re- 
quired to  make  his  answer  more  cer- 
tain and  specific.  Lewis  v.  Coulter, 
10  Ohio  St.  451.  To  the  same  effect 
is  Goodrich  v.  Union  Pac.  R.  Co.,  37 
Fed.  Rep.  182. 

Iowa. — Such  a  denial  was  held  good 
in  an  equitable  action  in  Iowa.  Ingle 
V.  Jones,  43  Iowa  290. 

1.  Espinosa  v.  Gregory,  40  Cal.  58; 
Moen  V.  Eldred,  22  Minn.  538;  Munn 
V.  Taulman,  i  Kan.  243;  Chapman  v. 
Chapman,  34  How.  Pr.  (N.  Y.  Supreme 
Ct.)  281. 

"And  the  said  plaintiff,  for  a  reply 
to  so  much  of  defendant's  answer  as 
constitutes  a  counterclaim,  says  that 
he  denies  each  and  every  allegation 
therein  contained."  This  was  held 
equivalent  to  a  general  denial  in  the 
usual  form,  and  therefore  sufficient  on 
demurrer.  Jones  v.  Ludlum,  74  N.  Y. 
61.  "  Now  come  the  above  named 
defendants,  and  for  their  answer  to  the 
third  amended  and  supplemental  com- 


plaint of  the  plaintiff  herein  say  that 
they  deny  each  and  every  allegation, 
matter,  and  thing  in  said  complaint 
contained,  except  those  hereinafter 
admitted."  This  was  held  sufficient, 
though  not  commendable  in  form. 
Denver  v.  Spokane  Falls,  7  Wash.  226. 

Overruled  Cases. — The  cases  of  Blake 
V.  Eldred,  18  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  240;  Arthur  v.  Brooks,  14 
Barb.  (N.  Y.)  533;  and  People  v. 
Christopher,  4  Hun  (N.  Y.)  805,  are  in 
conflict  with  the  decision  of  the  court 
of  appeals  in  Jones  v.  Ludlum,  74  N. 
Y.  61,  and  cannot  now  be  considered 
law. 

States  and  Shows  to  the  Court  that  Be 
Denies. — "Thedefendant,  for  answer  to 
the  plaintiff's  complaint,  respectfully 
states  and  shows  to  this  court  that  he 
denies  each  and  every  allegation  in 
said  plaintiff's  complaint  contained." 
This  was  held  sufficient,  though  not 
commendable  in  form.  Moen  v.  El- 
dred, 22  Minn.  538 ;  Carpenter  v.  Com- 
fort, 22  Minn.  539. 

2.  "  Under  our  system,  of  practice, 
and  under  every  rational  and  logical 
system  of  pleadings,  the  defendant 
must,  in  a  general  denial,  be  permitted 
to  controvert  by  evidence  everything 
which  the  plaintiff  is  bound  in  the  first 
instance  to  prove  to  make  out  the 
cause  of  action."  Earl,  J.,  in  Griffin  v. 
Long  Island  R.  Co.,  loi  N.  Y.  354, 
citing    Robinson   v.  Frost,  14   Barb. 
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tion  in   the   complaint   of  the   above  plaintiflFs   in   this  cause   con- 


tained. ^ 


Bradley  &  Nelson^  Defendant's  Attorneys, 

173  Broad-way,  New  York. 

THE   SAME IN  CONNECTICUT. 

Form  No.  1367. 
(Conn.  Practice  Act,  p.  2.) 


yohn  Doe 

against 

Richard  Roe 


Court  of  Co?nmon  Pleas,  Fairfield  county,  Septem- 
ber Term,  \'^95. 
Answer. 

The  defendant  denies  the  truth  of  the  matters  contained  in   the 
plaintiff's  complaint. 2  By  yeremiah  Mason,  his  Attorney. 


THE  SAME IN  MASSACHUSETTS. 

Form  No.  1368. 

yohn  Doe 

against 

Richard  Roe. 

And  the  defendant  comes  and  upon  his  personal  knowledge  denies 
each  and  every  allegation  in  the  plaintiff's  declaration  made. 3 


Middlesex  Superior  Court. 
Defendant's  answer. 


(N.  Y.)  536;  McKyring  v.  Bull,  16  N. 
Y.  297;  Wheeler  v.  Billings,  38  N.  Y. 
263;  Weaver  v.  Barden,  49  N.  Y.  286. 
To  the  same  effect  is  Bond  v.  Corbett, 
2  Minn.  248. 

1.  Upon  motion  of  the  plaintiffs,  sup- 
ported by  affidavits  tending  to  show 
the  falsity  of  the  above  answer,  it  was 
stricken  out  by  order  of  the  Special 
Term  of  the  Supreme  Court,  which 
order  was  affirmed  by  the  General 
Term.  This  order  was,  however,  re- 
versed by  the  Court  of  Appeals,  on  the 
ground  that  the  trial  court  has  no 
power  to  strike  out  as  sham  a  verified 
answer  consisting  of  a  general  denial 
of  the  material  allegations  of  the  com- 
plaint. See  Wayland  v.  Tysen,  45  N. 
Y.  281 ;  see  also  Thompson  7-.  Erie  R. 
Co.,  45  N.  Y.  468. 

"  An  answer  can  be  said  to  be  frivo- 
lous only  when  it  is  so  clearly  bad  as  to 
require  no  argument  to  show  its  charac- 
ter, and  which  would  be  said  to  be  so 
manifestly  defective  as  to  be  indicative 
of  bad  faith  upon  a  mere  inspection." 
Gruenstein  r-.  Jablonsky,  i  N.  Y.  App. 
Div.  582;  Strong  v.  Sproul,  53  N.  Y. 

497- 

2.  The  defendant  in  his  answer 
shall  specially  deny  such  allegations 
of  the  complaint  as  he  intends  to  con- 
trovert, admitting  the  truth  of  the 
other  allegations,  unless  he  intends,  in 


good  faith,  to  controvert  all  the  allega- 
tions, in  which  case  he  may  deny 
them  generally,  as  in  the  above  form. 
Conn.  Practice  Act,  p.  2 ;  Gen.  Stat, 
of  Conn.  (1888),  ^874. 

Where  the  general  denial  is  pleaded, 
matters  admissible  as  evidence  there- 
under may  properly  be  stricken  out  of 
the  answer.  Page  v.  Merwin,  54 
Conn.  426,  8  Atl.  Rep.  675. 

3.  Massachusetts. — Under  the  pro- 
visions of  the  Practice  Act,  a  general 
denial  in  the  answer  of  each  and  every 
allegation  in  the  plaintiff's  declara- 
tion is  sufficient  to  put  in  issue  all  the 
facts  necessary  to  be  proved  by  the 
plaintiff  in  order  to  make  out  a  prima 
facie  case.  Davis  t'.  Travis,  98  Mass. 
223;  Boston  Relief,  etc.,  Co.  v.  Bur- 
nett, I  Allen  (Mass.)  410;  Estabrook 
V.  Boyle,  i  Allen  (Mass.)  412;  Brig- 
ham  V.  Aldrich,  105  Mass.  212;  Folger 
V.  Washburn,  137  Mass.  60;  Mulry  v. 
Mohawk  Valley  Ins.  Co.,  5  Gray 
(Mass.)  541;  Lincoln  v.  Lincoln,  12 
Gray  (Mass.)  45;  Hill  v.  Crompton, 
119  Mass.  376;  Amsinck  x\  American 
Ins.  Co.,  129  Mass.  188;  Warren  v. 
Ferdinand,  9  Allen  (Mass.)  357;  Foye 
V.  Patch,  132  Mass.  no;  Rodman  v. 
Guilford,  112  Mass.  405. 

Such  an  answer  is  sufficient  to  put 
the  plaintiff  upon  proof  of  its  corporate 
existence.     Hungerford  Nat.  Bank  x>. 
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THE   SAME IN  MISSOURI. 

Form  No.   1369. 
(2  Rev.  Stat.  Mo.  (1889),  p.  2237.) 
John  M.  McKinuey,  plaintiff,      ^  ^^  ^^^    ^.^^^.^  ^^^^^^ 


Answer. 


William  A .  Dudgln,  defendant.  )      ^^""^y' "  ^^'"^^  '^^^- 

Defendant,  for  answer  to  plaintiff's  petition,  denies  each  and  every 
allegation  therein  contained.  Thomas  H.  Benton, 

Defendant's  Attorney. 

THE   SAME IN  KANSAS. 

Form   No.   1370. 

In  the  Coivlcy  county  District  Court. 
John  Doe  and  Jane  Doe  his  wife.  ^ 

plaintiffs,  I   ^j^jj  ^^^.^^  ^^ 

against  >       ^ ^ 

Richard  Roe  and  John  Fen, 

defendants. 

And  now  come  said  Richard  Roe  and  John  Fen,  the  defendants, 
and  for  answer  to  the  petition  of  said  plaintiffs  deny  each  and  every 
allegation  therein  contained.  Crane  <&  Davis, 

Attorneys  for  Defendants. 

2.  Specific  Denial, 
a.  In  General. 

Form  No.  i  3  7  i . 

(  Caption . ) 

The  defendant,  answering  the  complaint  of  the  plaintiff  in  the 
above  entitled  action  : 

First,  Denies  that  {^setting  forth  the  allegation  of  the  complaint 
denied). 

Second,  And  said  defendant  denies  that,  etc.  [and  in  like  man- 
ner denying  each  material  allegation   intended  to  be  controverted^  ."^ 

Van  Nostrand,  106  Mass.  559;  Mosler  set  forth  the  allegations   of  the  com- 

V.  Potter,  121  Mass.  90;  Williamsburg  plaint  which  are   controverted,  thus: 

F.  Ins.  Co.  r.  Frothingham,  122  Mass.  In  Baylis  v.  Stifnson,   iioN.  Y.  624, 

391.  the  court  said  :     "  The  answer  should 

But  under  such  answer  the  defend-  disclose  the  defense,  whether  it  be  by 

ant  cannot  prove  a  substantive  fact  in  denial  or  new  matter,   without  refer- 

avoidance    of    the    action.     Snow    xk  ence  to  any  other  pleading.     It  should 

Chatfield,   11   Gray  (Mass.)   12;    Levi  be    complete    in    itself,   and    require 

t'.  Brooks,   121  Mass.  501;  Cooper  v.  neither    amplification     nor     patching 

McKenna,    124  Mass.  284;    Hathaway  from  fragments  of  the  complaint.  The 

V.  Hatchard,  160  Mass.  296;  Cushman  code  means  nothing  less  when  it  en- 

f.  Davis,  3  Allen  (Mass.)  99;  Grinnell  acts    (^    500)    that    the   answer    must 

V.  Spink,  128  Mass.  25 ;  Ward  v.  Bart-  contain  '  a  denial  of  each  material  alle- 

lett,  12  Allen   (Mass.)    419;    Goodwin  gation  of  the  complaint  controverted 

T'.  Daniels,  7  Allen  (Mass. )  61.  by  the  defendant,'  and  what  allegations 

1.  Where  a  portion  of  the  complaint  are  thus  controverted  should  appear 

is  not  denied,  it  is  better  pleading  to  on  the  face  of  the  answer.     The  plain- 

820  Volume  I. 


1372. 


ANSWERS  IN  CODE  PLEADING. 


1372. 


b.  Of  a  Single  Material  Allegation. 

An  answer  which  denies  one  material  allegation  without  proof  of 
which  the  plaintiff  cannot  recover  is  not  demurrable,  ^• 

Form  No.   1372. 

(Precedent  in  Jones  v.  Petaluma,  36  Cal.  234.) 

(  Caption.) 

And  said  defendants  deny,  upon  information  and  belief,  that  said 
plaintiffs,  or  either  of  them,  were,  on  thejirst  day  of  Alarch,  i867, 
or  at  any  other  time,  the  bona-jide  occupants  of  said  land,  or  any 
part  thereof,  and  allege  that  at  or  about  the  month  of  December^ 
iS65,  said  land,  and  every  part  thereof,  became,  and  ever  since  has 
been,  and  still  is,  a  public  square  of  said  city  of  Petaluma."^ 

e.  Of  a  Series  of  Facts. 

A  denial  of  a  series  of  facts  should  be  in  the  disjunctive  and  not 
the  conjunctive  form ;  otherwise  the  answ^er  will  be  objectionable  as 
containing  a  negative  pregnant, ^ 


tiff's  attorney  should  not  be  required 
to  look  beyond  that  pleading  for  such 
information,  nor  should  the  court  be 
required  to  count  lines  and  measure 
paragraphs  to  discover  the  matters  put 
in  issue,"  See  also  Williams  v.  Lind- 
blom,  68  Hun  (N.  Y.)  173. 

It  has  been  held,  however,  that  a 
denial  of  the  allegations  contained  in 
paragraphs  i,  2,  3,  etc.,  of  the  com- 
plaint, when  the  complaint  is  so  dis- 
tinctly numbered,  is  sufficiently  defi- 
nite and  certain.  N.  K.  Fairbank 
Co.  V.  Blaut  (Supreme  Ct.),  33  N.  Y. 
Supp.  713,  24  Civ.  Pro.  Rep.  (N.  Y.) 
334;  Brown  v.  Cooper,  89  N.  Car.  237. 
See  also  Rumbough  v.  Southern  Imp. 
Co.,  106  N.  Car.  461. 

For  cases  holding  that  all  denials 
must  be  specific,  see  supra,  III.  i. 
General  Denial. 

1.  Davis  V.  Potter,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  155;  Hill  v.  Walsh 
(S.  Dak.  1894),  61  N.  W.  Rep.  440; 
Johnson  v.  Johnson,  44  S.  Car.  364,  22 
S.  E.  Rep.  419;  Wiggins  f.  Kirkpat- 
rick,  114N.  Car.  298;  Cairo,  etc., R. Co. 
V.  Parks,  32  Ark.  131  ;  Boggs  v.  Wann, 
58  Fed.  Rep.  681. 

But  such  denial  must  be  of  a  fact 
and  not  of  a  conclusion  of  law.  Selby 
V.  Mutual  L.  Ins.  Co.,  67  Fed.  Rep. 
490;  Taylor  i-.  Purcell,  60  Ark.  606. 

An  answer  which  admits  the  signing, 
sealing,  and  recording  of  a  deed,  but 
denies  the  delivery  thereof,  raises  an 
issue  for  trial.  Johnson  v.  Johnson, 
44  S.  Car.  364,  22  S.  E.  Rep.  419.  So 
also  an  answer  which  denies  the  exe- 


cution of  a  deed  puts  in  issue  the  de- 
livery thereof .  LeMesnager  T'.  Hamil- 
ton, loi  Cal.  532. 

Insufficient  Denials. — It  is  not  suf- 
ficient to  deny  that  a  note  sued  on 
was  "  outstanding  against  the  defend- 
ant," Larimore  v.  Wells,  29  Ohio 
St.  13;  or  that  it  was  "  in  existence  at 
the  commencement  of  the  action," 
Sargent  v.  Steubenville,  etc.,  R.  Co., 
32  Ohio  St.  449. 

"  These  defendants  do  not  admit," 
is  not  a  denial  sufficient  to  put  the 
plaintiff  upon  proof.  Bomberger  v. 
Turner,  13  Ohio  St.  263. 

2.  The  action  from  which  the  above 
precedent  was  taken  was  brought  to 
compel  the  corporate  authorities  of 
the  city  of  Petaluma  to  execute  an 
alleged  trust  in  favor  of  the  plaintiffs, 
created  by  the  Act  of  Congress  of  the 
ist  of  March,  1867,  whereby  the  United 
States  granted  to  the  city  its  title  to  the 
land  within  the  corporate  limits  of  the 
city,  in  trust  for  thepersons  who  were  in 
the  bnna-fidc  occupancy  thereof  upon 
the  day  upon  which  the  act  was  passed, 
with  authority  to  convey  the  same  to 
such  persons.  The  answer  of  the  de- 
fendants contained  the  above  prece- 
dent, to  which  a  general  demurrer  was 
sustained  by  the  trial  court.  The  Su- 
preme Court  held  that  this  was  a  good 
denial  of  a  necessary  allegation  in  the 
complaint,  and  for  this  error  of  the 
trial  court  the  judgment  was  reversed. 
Jones  V.  Petaluma,  36  Cal.  230. 

3.  Hendrick  v.  Robert  Mitchell  Fur- 
niture Co.  (Ky.  1895),  29  S.  W.  Rep. 
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Form  No.  1373. 

(  Venue  and  court. ) 

John  Doe.  plaintiff.       ) 

against  >  Answer. 

Richard  Roe.  defendant.  \ 

The  defendant,  Richard  Roe.  answering  the  complaint  of  the 
plaintiff  herein,  denies  that.  etc.  {^stating  the  matters  denied),  or 
that,  etc.  (and  thus  continue,  usingthe-jsord''''ox"'  instead  of  ^"and'^). 

(Dated,  etc.)  Jeremiah  Afason.  Defendant's  Attorney. 

(  Verification. )  (  Office  address. ) 

3.  Denial  of  Knowledg'e  or  Information  Sufficient  to  Form  a 

Belief, 
a.  In  General. 

In  general,  a  denial  of  any  knowledge  or  information  sufficient  to 
form  a  belief  is  good,^^  unless  the  facts  controverted  are  such  as  are 


750:  McClave  v.  Gibb,  11  Misc.  Rep. 
(N.  Y.  Super.  Ct. )  44;  Davison  r. 
Powell.  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  467:  Baker  t.  Bailev,  16  Barb. 
(N.  Y.)  54;  Dimon  r.  Dunn,  15  X.  Y. 
498 ;  Salinger  -c.  Lusk,  7  How.  Pr.  (N. 
Y.  Supreme  Ct.)  430;  Kaj  -■.  Whit- 
taker,  44  X.  Y.  565;  Reed  r.  Hajt,  51 
X.  Y.  Super.  Ct.  121,  affirmimg  109 
X.  Y.  659;  Stuber  r.  McEnteei  142  X. 
Y.  206:  Leroui  -•.  Murdock,  51  Cal. 
541 :  Fish  V.  Redington,  31  Cal.  185 : 
Reed  v.  Calderwood,  32  Cal.  109; 
Harden  r.  Atchison,  etc.,  R.  Co.,  4 
Xeb.  521 ;  Pullen  -■.  Wright,  34  Minn. 
314:  Pottgieser  r.  Dom,  i6Minn.  204; 
Cumow  r.  Phcenii  Ins.  Co.  (S.  Car. 
1896),  24  S.  E.  Rep.  74;  Moser  r. 
Jenkins,  5  Oregon  447;  Robbins  r. 
Lincoln,  12  Wis.  i. 

A  denial  that  the  defendant  took  and 
carried  awar  the  goods  claimed  in 
replevin  is  bad.  Bach  r.  Montana 
Lumber,  etc.,  Co.,  15  Mont.  345, 
39  Pac.  Rep.  291. 

In  an  action  bv  the  assignee  of  a 
promissory  note  a  denial  that  before 
the  maturitv  of  the  said  note  the  pavee, 
for  ^•alue  received,  sold,  transferred, 
indorsed,  and  delivered  it  to  the  plain- 
tiff is  a  negative  pregnant,  and  puts 
nothing  in  issue  but  the  time  of  the 
transfer.  Frasier  v.  Williams,  15 
Minn.  288:  Downer  r.  Read,  17  Minn. 

493 

A  denial  that  a  judgment  was  as- 
signed for  a  \-aluable  consideration 
admits  the  assignment.  Tate  r.  Peo- 
ple (Colo.  App.  1895),  40  Pac.  Rep. 
471 


A  denial  that  proof  of  loss  was  made 
as  stated  in  the  complaint  is  an  ad- 
mission that  it  was  made  in  some 
other  wav.  Schaetzel  f.  Germantown 
Farmers'  Mut.  Ins.  Co.,  22  Wis.  412. 

A  denial  that  the  defendant  wrong- 
full  v  and  illegally  diverted  certain 
water  is  an  admission  of  the  act  of  di- 
version. Harris  r.  Shontz,  i  Mont.  212 ; 
Toombs  r.  Hombuckle,  i  Mont.  286. 

A  denial  that  an  act  was  done  wrong- 
fully and  unlawfully  is  an  admi.<;sion 
that  it  was  done  in  some  manner. 
Feely  v.  Shirley.  43  Cal.  369;  Lamej 
V.  Moonev,  >o  Cal.  610. 

1.  Maclay^r.  Sands,  94  U.  S.  586 
(construing  Montana  statute) ;  Jones 
V.  Petaluma,  36  Cal.  230;  Vassault  r. 
Austin,  32  Cal.  597 :  Roussin  r .  Stew- 
art, 33  Cal.  208 ;  Rourke  r.  Regnault,  11 
Misc.  Rep.  (X.  Y.  City  Ct.)  622;  Hum- 
ble z'.  McDonough,  5  Misc.  Rep.  (Buf- 
falo Super.  Ct.).  ^08;  Brotherton  t. 
Downey,  59  How.  Pr.  (X.  Y.  Su- 
preme Ct.)  206;  Kitchen  r.  Wilson, 
80  X.  Car.  192:  Lewis  r.  Weyerhorst, 
16  Mont.  267,  40  Pac.  Rep.  t^\  Col- 
orado Coal,  etc.,  Co.  T.  John,  5  Colo. 
App.  213,  38  Pac.  Rep.  399;  Russell  v. 
Amundson,  4  X.  Dak.  112,  59  N.  W. 
Rep.  477 ;  Seattle  Xat.  Bank  r.  Meer- 
waldt,  8  Wash.  630;  Xunnemacker  r. 
Johnson,  38  Minn.  390;  Irvine  r. 
Myers,  4  Minn.  229:  Mower  r.  Stick- 
ney,  5  Minn.  397. 

Most  Deny  BoUi  Knowledge  and  Infor- 
™1*— — Such  answer  must  deny  both 
knowledge  and  information.  It  is  not 
sufficient  to  deny  either  without  deny- 
ing the  other  also.     Durden  -v.  Sim- 
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presumed  to  be  within  the  knowledge  of  the  party  pleading;^  but  in 
some  jurisdictions  such  a  denial  must  also  contain  a  statement  that 
the  defendant  cannot  obtain  sufficient  knowledge  or  information 
upon  which  to  base  a  belief. 2 

b.  General  Denial  of  the  Same. 

Form  No.   1374- 
(  Caption.) 
The  defendant,  for  answer  to  the  complaint  of  the  plaintiff  herein, 


mens,  84  N.  Car.  555;  Farmers',  etc., 
Bank  r.  Charlotte,  75  N.  Car.  45;  Fagg 
V.  Southern  Bldg.,  etc.,  Assoc,  I13  N. 
Car.  364;  Sigmund  v.  Minot  Bank,  4 
N.  Dak.  164,  59  N.  W.  Rep.  966; 
Hautemann  v.  Gray,  5  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  224;  note  Sheldon  v. 
Sabin,  4  Civ.  Pro.  Rep.  (N.  Y.  C. 
PI.)  4;  Heye  v.  Bolles,  33  How.  Pr. 
(N.  Y.  C.  PI.)  266;  Edwards  v.  Lent, 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  28; 
Lloyd  V.  Burns,  38  N.  Y.  Super.  Ct. 
423,  affirmed  in  62  N.  Y.  651 ;  Manny 
r.  French,  23  low^a  250. 

Affirmative  matter  may  be  alleged 
on  information  and  belief  in  an  answer 
as  well  as  in  a  complaint.  Risdon  7". 
Davenport,  4  S.  Dak.  555,  57  N.  W. 
Rep.  482. 

•'The  defendant  denies  any  knowl- 
edge or  information  thereof  sufficient 
to  form  a  belief  as  to  the  value  of  all 
or  any  of  the  said  goods,"  makes  a 
good  issue  as  to  value.  Ames  v.  First 
Division  St.  Paul,  etc.,  R.  Co.,  12 
Minn.  412. 

In  an  action  to  restrain  a  city  from 
laying  pipes  across  the  plaintiff's  land, 
the  plaintiff's  ownership  is  put  in  issue 
by  an  averment  that  the  defendant 
"  has  no  knowledge  or  information 
sufficient  to  form  a  belief "  of  the 
same.  Colby  v.  Spokane,  12  Wash. 
690,  42  Pac.  Rep.  112. 

1.  Starbuck  v.  Dunklee,  10  Minn. 
168;  Lay  Gas  Mach.  Co.  v.  Neuse 
Falls  Mfg.  Co.,  91  N.  Car,  74;  Gribble 
V.  Columbus  Brewing  Co.,  100  Cal.  67  ; 
Sloane  v.  Southern  California  R.  Co. 
(Cal.  1896),  44  Pac.  Rep.  320;  Wise  v. 
Rose,  no  Cal.  159,  42  Pac.  Rep.  569; 
Humphreys  7'.  McCall,  9  Cal.  59;  Colo- 
rado Coal,  etc.,  Co.  v.  John,  5  Colo. 
App.  213,  38  Pac.  Rep.  399;  Carpenter 
V.  Momsen  (Wis.  1896),  66  N.  W.  Rep. 
692;  Elmore  v.  Hill,  46  Wis.  618; 
Goodell  7'.  Blumer,  41  Wis,  436;  Aus- 
ten 7'.  Westchester  Telephone  Co.,  8 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  11; 
Ketcham  v.  Zerega,  i  E.  D.  Smith 
(N.  Y.)  553;  Nashville,  etc.,  R.  Co.  v. 


Carrico,  95  Ky.  489,  26  S.  W.  Rep.  177. 
Thus  a  party  cannot  plead  ignorance 
of  a  public  record  to  which  he  has 
access,  and  which  affords  him  all  the 
means  of  information  necessary  to  ob- 
tain positive  knowledge  of  the  facts. 
Goodell  7'.  Blumer,  41  Wis.  444;  Mills 
V.  Jefferson,  20  Wis.  50;  Brown  v. 
LaCrosse  City  Gas  Light,  etc.,  Co.,  21 
Wis.  51;  State  v.  McGarry,  21  Wis. 
496;  Milwaukee  v.  O'SuUivan,  25  Wis. 
666;  Ha*:haway  v.  Baldwin,  17  Wis, 
616.  This  rule  applies  also  to  private 
and  municipal  corporations  where  the 
facts  controverted  are  such  as  are  pre- 
sumed to  be  within  the  knowledge  of 
their  officers  or  agents.  Shearman  7-. 
New  York  Cent.  Mills,  i  Abb.  Pr. 
(N,  Y.  Supreme  Ct.'>  187;  San  Fran- 
cisco Gas  Co.  7'.  San  Francisco,  9  Cal. 
453 ;  Sloane  v.  Southern  California  R. 
Co,  (Cal.  1896),  44  Pac.  Rep.  320. 

But  if  such  denial  is  permitted  to 
stand  without  objection  it  raises  an 
issue  which  cannot  be  disregarded  at 
the  trial.  Schroeder  v.  Capehart,  49 
Minn.  525;  Smalley  v.  Isaacson,  40 
Minn.  50. 

In  New  York  it  has  been  held  that 
a  denial  of  knowledge  or  information 
sufficient  to  form  a  belief  is  authorized 
only  in  courts  of  record.  Dennison  v. 
Carnahan,  i  E.  D.  Smith  (N.  Y.)  144; 
Steinam  7',  Bell,  7  Misc.  Rep.  (N.  Y, 
C,  PI.)  318;  NicoU  V.  Clark,  13  Misc. 
Rep,  (N.  Y,  C.  PI.)  128. 

An  answer  denying  the  allegations 
of  the  complaint  "  as  this  defendant  is 
informed  and  believes  "  is  not  suffi- 
cient. Shain  v.  Dujardin  (Cal.  1894), 
38  Pac.  Rep.  529, 

A  defendant  is  not  bound  to  inform 
himself  concerning  matters  not  pre- 
sumptively within  his  knowledge  be- 
fore answering.  His  denial  of  any 
knowledge  or  information  thereof  is 
sufficient.  Oreq:onian  R.  Co.  7'.  Oregon 
R.,  etc.,  Co.,  10  Sawy.  (U.  S.)  464. 

2.  Jones  v.  Perot,  19  Colo.  141, 
34  Pac.  Rep.  728;  Haney  v.  People,  I3 
Colo,  345. 
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alleges  that  he  has  no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  any  allegation  in  said  complaint  contained 
{or  of  any  allegation  contained  in  plaintiff  "^  s  alleged  first  cause  of 
action).  feremiah  Mason.,  Defendant's  Attorney, 

{Dated.,  etc.)  (  Office  address.) 

(  Verification.) 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1375. 

(  Caption.) 

The  defendant,  Richard  Roe.,  for  answer  to  the  complaint  of  the 
plaintiff  in  the  above  entitled  cause,  denies  that  he  has  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  truth 
of  any  allegation  in  said  complaint  contained. 

{Dated,  etc.)  Jeremiah  Mason,  Defendant's  Attorney. 

{Verification.)  {Office  address.) 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1376. 

(  Caption.) 

The  defendant,  for  answer  to  the  plaintiff's  complaint  herein, 
denies  that  he  has  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  any  of  the  allegations  in  said  complaint 
contained,  and  says  that  he  cannot  obtain  sufficient  knowledge  or 
information  upon  which  to  base  a  belief  as  to  the  same.l 

{Dated,  etc.)  feremiah  Mason.,  Defendant's  Attorney. 

(  Verification.)  {Office  address.) 

STATUTORY  FORM  OF  THE  SAME MISSOURI. 

Form  No.  1377. 
(2  Rev.  Stat.  Mo.  2237.) 

fames  H.  Armstrong;  plaintiff,  )    i      ^,       ^.        •.    r^       . 
•'  ■     ^  (In    the    Ltrcuit   Court, 


foel  H.    Whitesides,  defendant.  )  ^'  '  ' 

Defendant,  for  answer  to  plaintiff's  petition,  says  that  he  has  no 
knowledge  or  information  of  the  matters  therein  stated  sufficient  to 
form  a  belief,  and  therefore  denies  each  and  every  allegation  therein 
contained.  Thomas  H.  Benton,  Defendant's  Attorney. 

c.  Specific  Denial  of  the  Same. 
Form  No.  1378. 
(  Caption . ) 

The  defendant,  Richard  Roe,  for  answer  to  the  complaint  of  the 
plaintiff  herein : 

First,  Denies  that  he  has  any  knowledge  or  information  sufficient 
to  form  a  belief  of  the  truth  of  the  allegation  that,  etc.  {reciting the 
allegation  of  the  complaint  thus  denied). 

1.  See  Jones -'.Perot,  19  Colo.  141,34  Pac.  Rep.  728;  Haney  v.  People.  12  Colo.  345. 
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Second,  The  defendant  denies  that  he  has  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  existence  of  any  of 
the  facts  stated  in  the  third  paragraph  of  the  plaintiff's  said  com- 
plaint {and  so  to  the  end.,  denying  each  material  allegation  of  the 
complaint  intended  to  be  controverted^  .^ 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1379. 

(Precedent  in  Sammett  t-.  Monsheimer  (Supreme  Ct.)»  27  N.  Y.  Supp.  279.) 

(  Venue  and  court.  ^ 
Joel  Sammett,  plaintiff,         ) 

against  >  Answer. 

Louis  M^onsheitner,  defendant.  ) 

The  defendant,  for  answer  to  plaintiff's  complaint,  shows  to  this 
honorable  court: 

First,  He  denies  that  he,  for  a  valuable  consideration,  indorsed 
and  delivered  to  E.  Frank  <&  Bro.  the  note  alleged  in  the  com- 
plaint. 

Second,  He,  except  as  hereinafter  otherwise  alleged  or  shown, 
has  not  any  knowledge  or  information  sufficient  to  form  a  belief  as 
to  the  allegation  that  E.  Frank  &  Bro.,  for  a  valuable  consid- 
eration, duly  indorsed  said  note,  and  delivered  the  same,  so  indorsed, 
to  plaintiff,  or  that  plaintiff  is  the  lawful  owner  and  holder  thereof. 

Third,  He  has  not  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  any  allegation  contained  in  the  subdivision  of 
plaintiff's  complaint  marked  three  and  four,  except  that  he  is 
informed  and  verily  believes  that  seventy-five  dollars  has  been  paid 
on  account  of  said  note.  And  defendant,  further  answering  plain- 
tiff's complaint,  alleges: 

Fourth,  That  on  or  about  March  22,  i893,  one  Ellis  Frank,  a 
member  of  the  copartnership  of  E.  Frank  <&  Bro.,  called  upon 
defendant,  and  desired  him  to  make  the  promissory  note  alleged  in 
the  complaint,  without  giving  the  defendant  any  consideration 
therefor,  and  purely  for  the  accommodation  of  said  E .  Frank  <& 
Bro. 

Fifth,  That  said  defendant  complied  with  said  request. 

Sixth,  That  as  defendant  is  informed  and  verily  believes,  the 
plaintiff  had  actual  notice  of  the  facts  alleged   in  allegations  yb«r 

1.  A  denial  of  any  knowledge  or  in-  Baker,    2    Oregon    52;    Sherman    v. 

formation  sufficient  to  form  a  belief  as  Osborn,  8  Oregon  66;  Wilson  t;.  Allen, 

to  the  existence  of  a  material  fact  al-  11  Oregon  156. 

leged  in  the  complaint  is  a  good  denial  In  the  Farmers,  etc..  Bank  v.  Char- 

and  raises  an  issue  for  a  trial.  Wilson  lotte,    75   N.    Car.   45,    the   following 

f.  Allen,  II  Oregon   154;   Colburn  t'.  answer  was  held  sufficient  to  put  in 

Barrett,  21  Oregon  27.  issue  the  allegations  of  the  complaint 

So  also  the  defendant  may  allege  denied:  "The  defendant  has  no  knowl- 
that  he  has  no  knowledge  or  informa-  edge  or  information  sufficient  to  form 
tion  sufficient  to  form  a  belief  as  to  the  a  belief  in  regard  to  the  truth  of  the 
truth  of  one  or  more  material  allega-  allegations  contained  in  the  third  sec- 
tions   of  the  complaint.     Robbins  v.  tion  of  the  complaint." 
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2ix\6.jive  of  this  answer,  before  the  alleged  indorsement  of  said  note 
by  E.  Frank  &  Bro.^  and  delivery  thereof  to  plaintiff. 

Seventh,  That  defendant  is  informed  and  verily  believes  that 
said  E.  Frank  <&  Bro.  delivered  said  note  to  plaintiff  as  collateral 
security  for  the  payment  of  a  loan  made  by  plaintiff  to  said  E. 
Frank  <£:  Bro.  of  the  sum  of  two  thousand  doWdiXS,,  and  payable  on  or 
about  May  22,  i?,93. 

Eighth,  That  upon  said  loan,  and  at  or  before  so  pledging  said 
note,  said  plaintiff  and  E.  Frank  S  Bro.  had  made  the  corrupt 
and  usurious  agreement  that  said  plaintiff  should  reserve,  and  E. 
Frank  S  Bro.  should  pay  interest  on  said  loan  at  the  rate  of 
fifteen  per  cent,  per  annum,  and  in  pursuance  thereof  said  plaintiff 
retained  of  said  sum  of  two  thousand  dollars  the  sum  oi  jifty  dollars, 
and  paid  over  to  said  E.  Frank  &  Bro.  the  sum  of  only  nineteen 
hundred  and  fifty  dollars. 

Wherefore  defendant  prays  : 

First,  That  the  complaint  be  dismissed  w^ith  costs. 

Second,  That  the  plaintiff  deliver  up  the  note  alleged  in  the 
complaint  to  be  canceled.  F.  Bien,  Attorney  for  Defendant. 

(  Verification.) 

4.  Denial  upon  Information  and  Belief. 

Form  No.  1380. 

(Precedent  in  Willis  v.  Havemeyer,  5  Duer  (N.  Y.)  448.) 
(  Venue  and  court. ) 

Edward  Willis,  plaintiff,  j 

against  >  Answer. 

William  F.   Havemeyer,    defendant.  ) 

The  defendant,    William  F.  Havemeyer,  for  answer  to  the  com- 
plaint of  the  plaintiff  in  the  above  entitled  action,  on  information 
and  belief  denies  that  he  caused  the  plaintiff  to  be  arrested  as  in  said 
complaint  alleged.!     Samuel  y.  77/i/e«,  Defendant's  Attorney. 
(Dated,  etc.)  Ofiice  address.) 

(  Verification.) 

1.  In  Bennett  v.  Leeds  Mfg.  Co.,  concededly  the  defendant  can  put  the 
no  N.  Y.  151,  Andrews,  J.,  speaking  plaintiff  to  his  proof .  He  may  do  this 
of  the  defendant  when  called  upon  to  in  the  one  case  by  a  direct  and  posi- 
answer,  said :  "The  facts  alleged  may  tive  denial,  and  in  the  other  by  deny- 
be  true  or  false  to  his  personal  knowl-  ing  any  knowledge  or  information 
edge.  If  he  has  no  personal  knowl-  sufficient  to  form  a  belief  as  to  the 
edge  of  their  truth  or  falsity,  never-  existence  of  the  alleged  facts.  If  the 
theless  he  may  have  information  which  defendant  is  in  the  condition  of  having 
satisfies  him  that  they  are  either  true  information,  and  a  belief  founded  there- 
or  false,  and  belief  founded  thereon,  on,  that  the  facts  alleged  are  untrue, 
Still  again,  he  may  have  no  informa-  but  no  actual  knowledge,  unless  he 
tion  upon  which  he  can  affirm  or  can  deny  absolutely  the  allegations  of 
deny  the  facts  alleged,  or  if  he  has  the  complaint,  or  deny  them  upon  in- 
some  information,  it  may  not  be  such  formation  and  belief,  he  will  be  pre- 
as  to  create  a  belief  one  way  or  the  eluded  in  such  a  case,  where  the  corn- 
other  as  to  their  existence,  or  whether  plaint  is  verified,  from  answering  at 
the  assertions  made  are  true  or  untrue,  all,  and  judgment  may  go  against  him 
In  the  first  and  third  cases  supposed,  by  default,  although  the  plaintiff  might 
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ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1 3  8  i . 

(Precedent  in  Metraz  v.  Pearsall,  5  Abb.  N.  Cas.   (N.  Y.  Supreme  Ct.)  90.) 

(  Caption.) 

Defendant  answers  to  the  amended  complaint  herein,  upon  infor- 
mation and  belief,  as  follows  :  He  alleges  that  no  allegation  of  said 
complaint  is  true    except  that  one  hundred  dollars  has  been  paid. 

i Dated.,  etc.)  ^erezw/a^  il/ai'ow.  Defendant's  Attorney. 

(  Verification.)  (^Ojffice  address.) 

5.  Denial  Coupled  with  Admission  or  Qualification, 
a.  Formal  Parts. 

Form  No.  1382. 

(  Caption. ) 

The  defendant,  for  answer  to  the  complaint  of  the  plaintiflF  herein  : 

First,  Admits  that,  etc.  {^reciting the  allegations  admitted) . 

Second,  Said  defendant  denies  each  and  every  allegation  in  said 
complaint  contained  not  hereinbefore  expressly  admitted,  qualified, 
or  denied. 1  Jeremiah  Mason.,  Defendant's  Attorney. 

{^Dated,  etc.)  {Ojffice  address.) 

(  Verification.) 


not  be  able,  on  a  trial,  to  establish  the 
facts  alleged.  It  may  be  safely  assumed 
that  it  was  not  in  the  mind  of  the  legis- 
lature, in  framing  the  rules  of  plead- 
ing, to  permit  such  a  result,  or  to  put 
a  defendant  so  situated  in  a  position 
where  he  could  not,  by  his  pleading, 
compel  the  plaintiff  to  prove  his  com- 
plaint." 

In  Maclay  v.  Sands,  94  U.  S.  586 
(construing  the  Civ.  Pr.  Act  of  Mon- 
tana), it  was  held  that  judgment  could 
not  be  entered  against  a  defendant  as 
upon  default  for  want  of  issues  to  be 
tried  where  there  was  on  file  in  the 
cause  an  answer  specifically  denying, 
upon  information  and  belief  only,  all 
the  allegations  in  the  complaint,  if  it 
appeared  that  the  facts  in  controversy 
were  not  within  the  personal  knowl- 
edge of  the  defendant,  and  that  the  in- 
formation upon  which  he  based  his  be- 
lief came  from  his  agents,  employed  to 
transact  the  business  out  of  which  the 
litigation  arose. 

For  further  authority  supporting 
this  form  of  denial,  see  Vassault  v. 
Austin,  32  Cal.  597;  Roussin  v.  Stew- 
art, 33  Cal.  208;  Jones  v.  Petaluma,  36 
Cal.  234 ;  Stacy  xk  Bennett,  59  Wis.  235. 

A  denial  in  part  on  information  and 
belief,  and  in  part  on  personal  knowl- 
edge, is   not   good  unless  the  answer 


points  out  definitely  what  allegations 
are  denied  in  each  way.  Plaintiff  has 
a  right  to  know  what  allegations  are 
denied  in  each  way.  N.  K.  Fairbank 
Co.  V.  Blaut  (Supreme  Ct.),  33  N.  Y. 
Supp.  713,  24  Civ.  Pro.  Rep.  (N.  Y.) 
334.  See  also  I  Encyc.ofPl.  AND  Pr., 
title  Answers  in  Code  Pleading. 

1.  This  is  a  good  form  of  denial. 
Griffin  v.  Long  Island  R.  Co.,  loi  N. 
Y.  354;  Calhoun  xk  Hallen,  25  Hun 
(N.  Y.)  155;  Allis  t;.  Leonard,  46  N. 
Y.  688;  reported  in  full,  22  Alb.  L.  J. 
28.  See  also  Haines  v.  Herrick,  9  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  384; 
Mason  v.  Dutcher  (C.  PI.),  33  N.  Y. 
Supp.  689,  24  Civ.  Pro.  Rep.  (N.  Y.) 

345- 

Where  this  form  of  denial  is  adopted, 
the  pleader  should  take  care  that  his 
admissions  and  qualifications  are  not 
so  broad  as  to  include  matters  which 
he  intends  to  controvert.  Thus,  where 
the  complaint  alleged  in  substance 
that  the  defendants  caused  an  excava- 
tion to  be  made  in  a  public  street  in 
the  city  of  New  York,  and  left  the 
same  uncovered,  without  any  protec- 
tion or  guard ;  that,  in  consequence, 
the  plaintiff's  wife,  while  passing  along 
the  said  street  in  the  night  time,  with- 
out any  fault  or  negligence  on  her 
part,  fell  into  the  pit  so  excavated,  and 
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ANOTHER  FORM  OF  THE  SAME. 

Form  No.   1383. 

^       ^        r    r,  '  [  District  Court,  Second  Tudicial  District. 

County  01  Ramsey.  \  ^ 

John  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

The  defendant,  Richard  Roe,  for  answer  to  tiie  complaint  of  the 

plaintiff  herein,  denies  each  and  every  allegation  in  said  complaint 

contained,  and  each  and  every  part  thereof,  whether  as  in  said  corn- 


was  injured;  and  the  answer  was  as 
follows : 

"  The  defendants  answer  the  com- 
plaint herein,  as  follows : 

"  First,  That  the  alleged  injuries 
charged  in  said  complaint  as  having 
resulted  to  Letitia  A.  Clark,  therein 
named,  were  brought  about,  caused, 
and  contributed  to  by  the  said  Letitia 
A.  Clark. 

"Second,  That  prior  to  the  com- 
mencement of  this  action,  the  said  Le- 
titia A.  Clark  commenced  an  action  in 
this  court  against  these  defendants  to 
recover  the  sum  of  fifty  thousand  dol- 
lars for  alleged  injuries  resulting  to  her 
from  the  accident  referred  to  in  the 
complaint,  pending  which  action  the 
plaintiff  promised  and  agreed  to  and 
with  these  defendants,  that  if  these  de- 
fendants would  compromise  and  settle 
said  claim  and  suit  of  said  Letitia  A. 
Clark,  that  he,  the  plaintiff,  would 
waive  any  claim  he  might  have  against 
these  defendants  growing  out  of  the 
said  accident;  whereupon,  and  in  pur- 
suance of  said  promise  and  agreement 
on  the  part  of  the  plaintiflf,  and  before 
the  commencement  of  this  action,  to 
wit,  on  or  about  the  first  day  of  June, 
1877,  these  defendants  compromised 
and  settled  said  claim  of  said  Letitia  A. 
Clark,  and  laid  out  and  expended  large 
sums  of  money  in  procuring  said  set- 
tlement and  compromise. 

"Third,  They  admit  the  copartner- 
ship of  the  defendants  with  Milton  A. 
Clyde,  and  the  subsequent  death  of 
said  Clyde,  and  they  deny  each  and 
every  other  allegation  in  said  com- 
plaint contained,  not  hereinbefore 
specifically  admitted,  qualified,  or  de- 
nied." 

The  court  held  that  the  first  defense 
in  the  answer  constituted  a  qualifica- 
tion of  every  fact  stated  in  the  com- 
plaint with  reference  to  the  manner  in 
which  the  accident  occurred,  and,  in 


effect,  affirmed  the  truth  of  all  the 
facts  alleged,  except  that  of  contrib- 
utory negligence;  and  that,  conse- 
quently, the  general  denial  contained 
in  the  third  defense  excluded  all  such 
facts  by  its  own  terms.  Clark  v.  Dil- 
lon, 97  N.  Y.  370.  Compare  People 
V.  Northern  R.  Co.,  42  N.  Y.  217. 

In  an  action  of  trespass  quare 
clausum,  the  defendant  pleaded  a  law- 
ful entry  by  reason  of  a  right  of  way 
across  the  premises,  and  it  was  held 
that  this  plea  admitted  the  plaintiff's 
title  and  possession,  notwithstanding 
a  subsequent  denial  of  each  and  every 
allegation  not  thereinbefore  answered. 
Potter  V.  Smith,  70  N.  Y.  299. 

A  general  denial  of  all  allegations 
not  expressly  admitted  or  qualified 
does  not  put  in  issue  matters  to  which 
a  specific  answer  is  made.  Daven- 
port V.  Ladd,  38  Minn.  545. 

Such  denial  is  deemed  to  be  limited 
and  qualified  by  specific  allegations  in 
the  answer  which  are  inconsistent 
with  it.  Davenport  v.  Ladd,  38  Minn. 
545 ;  McClung  v.  Bergfeld,  4  Minn. 
148;  Derby  v.  Gallup,  5  Minn.  119; 
Scott  X).  King,  7  Minn.  494. 

A  denial  of  each  and  every  allega- 
tion of  the  complaint,  except  what  the 
court  may  construe  to  be  admitted  in 
the  foregoing  part  of  the  answer,  is 
bad  for  uncertainty.  Starbuck  v. 
Dunklee,  10  Minn.  168. 

Hypothetical  admissions  introduc- 
tory to  new  matter  in  avoidance  of  the 
cause  of  action  do  not  destroy  the  ef- 
fect of  a  general  denial.  Nunne- 
macker  v.  Johnson,  38  Minn.  392.  It 
is  only  for  the  purpose  of  the  issue 
formed  upon  the  new  matter  that  the 
defendant  is  deemed  to  admit  the  truth 
of  the  allegations  avoided  thereby. 
Ketcham  v.  Zerega,  i  E.  D.  Smith  (N. 
Y.)  560;  Nunnemacker  v.  Johnson,  38 
Minn.  392.  Compare  Wiley  v.  Rouse's 
Point,  86  Hun  (N.  Y.)  495. 
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plaint  alleged,  or  otherwise,  save  as  hereinafter  stated,  admitted,  or 
qualified.  1 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1384. 

(  Caption.) 

The  defendant.  The  Hudson  River  Railroad  Company,  in  answer 
to  the  complaint  of  the  plaintiff  herein  : 

First,  Admits  that  it  is  a  carrier  of  passengers.  And,  further 
answering,  the  defendant  denies  on  information  and  belief  that, 
etc.  (stating  the  matter  thus  denied).  And,  further  answering,  the 
defendant  denies  each  and  every  allegation  in  said  complaint  con- 
tained not  hereinbefore  expressly  admitted,  answered,  or  denied. 

Second,  For  a  second  and  separate  defense,  the  defendant  al- 
leges on  information  and  belief  that,  etc,  [setting-  up  the  ?natter 
constituting  such  defense). 

Third,  For  a  third  and  separate  defense,  this  defendant  alleges 
that,  etc.  [setting  up  the  matter  constituting  such  defense)  .2 

(Dated,  etc.)  Jeremiah  Mason,  Defendant's  Attorney. 

(  Verification.)  [Office  address.) 

b.  The  Complete  Form. 
Form  No.  1385. 

(Precedent  in  Saltus  v.  Genin,  3  Bosw.  (N.  Y.)  253.) 

(  Venue  and  court. ) 
Francis  H.  Saltus,  plaintiff,        ^ 

against  I    . 

Sydney  C.  Genin,  Alfred Lockwood,  [ 
and  XeGrfl!«(/Z.oc^woofl?,  defendants,  j 

The  defendants  above  named,  Sydney  C.  Genin  and  Alfred 
Lockijoood,  in  answer  to  the  complaint  in  this  action,  admit : 

First,  That  on  or  about  the  eleventh  day  of  January,  i856,  the 
plaintiff  gave  to  the  firm  of  Genin  c^  Lockwood,  who  are  stock 
brokers  and  partners,  an  order  to  buy  for  the  plaintiff  two  hundred 
shares  of  the  stock  of  the  Accessory  Transit  Company ;  but  whether 
the  said  Accessory  Transit  Company  is  or  was  a  company  incor- 
porated by  the  government  of  the  State  of  Nicaragua,  as  alleged  in 
said  complaint,  the  defendants  have  no  knowledge  or  information 
sufficient  to  form  a  belief,  and  therefore  deny  the  same. 

Second,  And  the  defendants  further  admit  that  as  security  for  the 
fulfilment  by  the  plaintiff  of  said  order,  the  plaintiff  deposited  with 
said  firm  a  certificate  for  thirty-five  shares  of  the  stock  of  the  Sixth 
Avenue  Railroad  Company,  a  company  incorporated  under  the  laws 
of  the  state  of  Neiv  York,  and  doing  business  in  the  city  of  New 
York,  together  with  a  power  of  attorney  to  transfer  said  thirty-five 

1.  This   is  a  good   form  of  denial,  the  answer.     Althouse  v.  Jamestown, 

Kingsley   v.  Gilman,   12   Minn.  515;  91  Wis.  46,  64  N.  W.  Rep.  423. 
Becker    v.    Sweetzer,    15    Minn.   427.         2.  See     Bengtson     v.     Thingvalla 

Such   a   denial   will   be   restricted   to  Steamship  Co.,  4  Civ.  Pro.  Rep.  (N. 

matter   not   expressly   referred   to   or  Y.  Supreme  Ct.)  261. 
covered  by  the  specific  allegations  of 
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shares;  and  they  aver  that  said  thirty-five  shares  of  stock  of  the 
Sixth  Avenue  Railroad  Company  were  hypothecated  with  said  firm 
by  plaintiflP,  as  security  for  their  purchase  of  said  two  hundred 
shares  of  the  stock  of  the  Accessory  Transit  Company,  and  for  the 
money  advanced  and  to  be  advanced  by  them  in  making  such 
purchase,  and  for  holding  and  carrj*ing  the  same  for  the  benefit  of 
the  plaintiff ;  and  that  by  agreement  between  the  plaintiflF  and  said 
firm,  and  for  the  better  security  of  said  firm,  the  said  shares  of  the 
Accessory  Transit  Company  were  purchased  and  held  by  said  firm 
in  their  own  name. 

Third,  And  they  further  admit  that  the  said  firm  afterward 
delivered  to  the  plaintiff  two  memorandums,  of  which  the  copies 
marked  A  and  B,  annexed  to  said  complaint,  are  correct.  And  they 
aver  that  the  stock  mentioned  in  said  memorandums  was  purchased 
by  said  firm  of  Genin  £  Lockwood,  in  the  name  of  the  said  firm, 
and  held  by  said  firm  in  their  own  name,  according  to  the  agreement 
above  mentioned,  and  not  in  the  name  of  the  plaintiff;  and  that 
they  paid  therefor  the  sum  oi  jive  thousand  dollars  on  the  said 
ninth  day  of  jfanuary,  iSo6. 

Fourth,  And  the\-  admit  that  afterward  the  said  firm  gave  the 
plaintiff  notice,  mentioned  in  the  complaint,  that  they  should  sell 
said  stock  of  the  Accessory  Transit  Company,  and  afterward 
delivered  to  the  plaintiff  the  memorandum,  of  which  the  one  marked 
C,  annexed  to  said  complaint,  is  a  copy;  and  they  aver  that  said 
plaintiff  authorized  and  ordered  said  firm  to  sell  said  stocks  on  his 
account ;  that  said  sales,  mentioned  in  the  memorandum  marked  C, 
were  made  strictly  in  accordance  with  the  instructions  of  the  said 
plaintiff,  and  with  the  notice  above  mentioned,  and  that  the  transfer 
and  deliver}'  of  said  stock  so  sold  was  made  by  said  firm,  that  being 
the  only  way  it  could  be  done,  said  stock  being  held  in  the  name  of 
said  finn  as  above  mentioned,  as  the  plaintiff  well  knew. 

Fifth,  And  the  defendants  further  say  that  said  firm  were  after- 
ward directed  by  said  plaintiff  to  sell  the  said  thirty-five  shares  of 
the  stock  of  the  Sixth  Avenue  Railroad  Company  at  eighty-four 
and  one-half  cents ;  that  in  accordance  with  said  instruction  said 
firm  did  sell  said  stock  at  eighty-four  and  one-half,  and  credited  the 
same  to  the  plaintiff;  that  said  firm  did.  on  or  about  the  eleventh 
day  of  April,  1806,  render  to  the  plaintiff  an  account,  of  which  the 
copy  marked  D,  annexed  to  said  complaint,  is  correct;  that  said 
account  is  correct,  and  that  the  plaintiff  is  indebted  to  the  said  firm 
for  interest,  commissions,  and  for  negotiating  loans  as  therein 
stated.  1 

Sixth,  And  the  defendants,  further  answering  said  complaint, 
deny  each  and  every  allegation  contained  in  the  sixth  and  seventh 
subdivisions  of  said  complaint. 

Seventh,  And  the  defendants  further  deny  each  and  every  allega- 
tion in  said  complaint  contained,  except  such  as  are  hereinbefore 

1.  Where  an  admission  is  coupled  matter  repugnant  to  his  affirmative 
with  an  affirmative  defense,  the  defense.  Gulliver  r.  Fowler,  64  Conn, 
pleader  should  take  care  to  admit  no     556. 
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admitted,  traversed,  or  denied,  the  same  as  if  such  allegations  were 
herein  also  set  forth  in  detail  and  severally  denied. 

{^Dated,  etc.)  Charles  Tracey,  Attorney  for  Defendants. 

(  Verification.) 

ANOTHER  FORM  OF    THE    SAME. 

Form  No.  1386. 
(  Venue  and  court.) 

yohn  Bag'nowski,  by  Simon  Bagnowski, 
his  guardian  ad  litem,  plaintiff, 

against  V  Answer. 

A.    y.   Lindemann  and  Hoverson  Com- 
pany, defendant. 

The  above  named  defendant,  answ^ering  the  plaintiff's  complaint, 
admits  the  appointment  of  the  guardian  ad  litem  as  alleged,  and 
admits  that  the  defendant  is  and  was  a  corporation  as  alleged,  and 
admits  that  the  plaintiff  was  injured  while  operating  a  certain  ma- 
chine or  cutting  press  used  by  the  defendant  in  its  business  in  the 
city  of  Milwaukee.  The  defendant  alleges  that  it  has  no  knowledge 
or  information  sufficient  to  form  a  belief  whether  or  not  the  plain- 
tiff at  the  time  of  the  injury,  to  wit,  yuly  5,  i8P^,  was  of  the  age 
oi  seventeen  years.  The  defendant,  on  information  and  belief,  denies 
each  and  every  allegation  of  the  complaint  not  hereinbefore  ad- 
mitted or  answered.  The  defendant,  further  answering  the  com- 
plaint, alleges,  on  information  and  belief,  that  the  plaintiff  was 
negligent  in  the  manner  in  which  he  operated  said  machine,  and  in 
the  manner  in  which  he  put  his  hands  in  the  machine,  which  negli- 
gence proximately  caused  or  contributed  to  the  injury  of  which  he 
complains.  Van  Dyke  <&  Van  Dyke,  Defendant's  Attorneys. 

[Dated,  etc.) 

(  Verification.) 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1387. 
(  Venue  and  court. ) 
Nettie  M.  Groesbeck,  administratrix  ^ 
of  the  estate  of  Garrett  y.  Groes- 
beck, deceased,  plaintiff, 
against 
Chicago,  Milwaukee,  and  St.  Paul 
Railway  Company,  defendant. 
And   now  comes  the  above   named   defendant,  by    C.  H.    Van 
Alstine  and  Burton  Hanson,  its  attorneys,  and  answers  the  com- 
plaint of  the  plaintiff  herein  as  follows  :    It  admits  that  it  is,  and 
was  at  the  time  mentioned  in  said  complaint,  a  corporation  owning 
and  operating  the  line  of  railroad  mentioned  in  said  complaint,  and 
that  the  plaintiff  is  the  duly  appointed  and  qualified  administratrix 
of  the  estate  of  said  deceased,  and  that  on  the  evening-  of  the  23d 
of  December,   i893,  the  plaintiff's  intestate  was  struck  by  one  of 
defendant's  locomotives  and  killed;  but  it  denies  that  the  same  was 
caused  by  any  fault  or  neglect  on  the  part  of  the  defendant  or  any 
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of  its  agents,  servants,  or  employees,  and  it  denies  that  the  same  was 
sustained  without  any  fault,  negligence,  or  carelessness  on  the  part 
of  the  plaintiff's  intestate.  Except  as  aforesaid,  defendant  denies 
each  and  even,-  allegation  in  the  said  complaint  contained  :  where- 
fore defendant  demands  that  the  complaint  of  the  plaintiff  herein 
be  dismissed  with  costs.  C.  H.    Van  Alsline, 

{Da/ed.  etc.)  Burton  Hanson, 

(  Verijication.)  Defendant's  Attorneys. 

Form  No.  1388, 

(Precedent  in  Eidemiller  Ice  Co.  v.  Guthrie,  42  Neb.  245.) 

(  Venue  and  court.) 

Eidemiller  Ice  Co.,  plaintiff,        i 

against  >  Answer. 

David  Guthrie,  et  al.,  defendants.  ) 

Come  now  the  defendants,  and  for  their  answer  to  the  plaintiff's 
petition  in  this  case  say: 

First,  That  said  petition  does  not  state  sufficient  facts  to  constitute 
a  cause  of  action  in  this  case  in  favor  of  said  plaintiff  and  against 
defendants. 

Second,  That  the  pretended  plaintiff  has  no  right  to  prosecute  its 
alleged  action  in  this  court,  for  the  reason  that  at  the  commencement 
of  this  action  said  plaintiff  had  no  legal  capacity  to  sue  and  be  sued 
in  this  state ;  that  said  plaintiff  was,  at  the  time  of  the  commence- 
ment of  said  cause  of  action,  a  nonresident  corporation,  and  had  not 
become  a  domestic  corporation  under  the  laws  of  this  state. 

Third.  That  defendants  admit  that  they  are  the  owners  of  the 
milldam  located  on  the  Republican  river,  and  that  said  dam  is 
located  about  one  thousand  feet  south  of  lots  numbered  3  and  4»  in 
section  27,  township  1  north,  of  range  7  west  of  the  6th  P.  J/1, 
Nuckolls  countv,  Nebraska,  which  dam  has  been  constructed  for 
man>-  years,  and  has  remained  in  the  same  condition  that  it  now 
is  for  several  years  last  past,  except  certain  improvements  thereto 
made  some  time  prior  to  the  commencement  of  this  action.  They 
admit  that  said  dam  caused  the  water  at  that  point  in  the  Republican 
river  to  rise  a  certain  distance  higher  and  above  the  ordinary  height 
of  the  water  in  the  bed  and  channel  of  said  river,  and  when  the 
sluice  gates  constructed  in  said  dam,  and  as  a  part  of  said  dam,  are 
closed,  that  said  dam  causes  the  ■water  at  that  place,  and  for  some 
distance  above  said  dam,  to  rise  a  certain  distance  higher  than  the 
usual  depth  of  water  in  the  bed  and  channel  of  said  river  at  that 
place.  They  admit  that  the  waters  so  backed  up  by  defendants' 
dam  are  confined  and  remain  within  the  natural  banks  of  said  river 
at  that  place;  but  the  defendants  expressly  deny  that  said  dam  backs 
the  %vater  up  or  upon  the  land  alleged  and  described  in  plaintiffs' 
petition  as  belonging  to  said  plaintiff,  and  further  expressly  deny 
that  the  course  of  said  river,  or  that  its  channel  or  bed,  passes  through 
or  over  the  said  land  as  claimed  by  the  plaintiff. 

Fourth,  Defendants  further  admit  that  usually  there  is  a  large 
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amount  of  ice  frozen  annually  at  that  place  on  said  river,  but  deny 
that  the  plaintiff  in  the  case  has  any  special  right  or  interest  or 
ownership  to  or  in  said  ice. 

Fifth,  The  defendants  deny  that  the  plaintiff  is  the  owner  of  lots 
numbered  3  and  ^,  in  section  27,  township  1  north,  range  7  west 
of  6tk  P.  M.,  Nuckolls  county,  as  described  in  second  paragraph 
of  plaintiff's  petition,  and  allege  that  whatever  interest  or  rights 
said  plaintiff  has  to  or  in  said  land,  if  any  were  acquired,  are  held, 
owned,  and  controlled,  if  at  all,  by  said  plaintiff  subsequent  to  and 
subject  to  the  rights  of  these  defendants,  all  of  which  said  plaintiff 
well  knew^  at  the  time  of  its  alleged  purchase  or  acquirement  of 
interest,  if  any  it  has,  in  the  said  lots  3  and  ^,  in  section  27 ,  above 
referred  to,  and  that  if  said  plaintiff  has  expended  any  money  in  the 
way  of  buildings  or  improvements  on  said  alleged  acquired  lots,  it 
has  done  so  with  the  full  knowledge  of  the  facts  that  these  defendants 
had  erected  a  permanent  milldam  across  said  Republican  river,  as 
hereinbefore  described,  and  that  said  defendants  had  vested  rights 
in  said  milldam  and  the  backwaters  of  said  river  above  said  dam, 
and  the  right  to  raise  the  water  in  said  river  above  the  natural  depth 
of  the  water  in  the  channel  and  bed  of  said  river,  and  to  back  the 
water  of  said  river  for  a  certain  distance  above  the  said  dam,  upon 
lots  numbered  5  and  4,  in  section^?,  as  described  in  plaintiff's  petition. 

Sixth,  These  defendants,  further  answering,  deny  that  on  March 
9,  i891,  or  at  any  other  time,  they  opened  their  flood  gates  or 
spillways  in  their  said  dam  across  the  Republican  river  for  the 
purpose  of  injury  to  the  ice  on  said  river,  or  for  the  purpose  of 
injury  to  plaintiff's  alleged  rights  in  said  ice  for  its  purpose  of  injury 
to  plaintiff's  business  interests  and  contracts,  or  to  injure  the  plaintiff 
in  any  way,  and  affirm  that  they  have  not  used  said  dam,  or  their 
rights,  waterpower,  and  water  privileges  in  connection  with  said 
dam,  at  any  time  except  when  necessary  for  the  operation  of  their 
vested  rights  in  said  dam  and  mill  race,  and  the  necessary  and  suc- 
cessful operation  of  the  mill,  and  for  no  other  purpose. 

Seventh,  Defendants,  further  answering,  say  that  they  have  been 
in  open  and  notorious  possession  of  and  enjoyed  the  exclusive  right 
to  the  privileges,  the  milldam,  flood  gates,  sluice  gates,  spillways, 
and  mill  race,  at  and  across  the  Republican  river,  located  at  the 
point  hereinbefore  described,  for  about  fifteen  years  last  past,  during 
all  of  which  time  they  operated  said  mill,  with  all  the  privileges  and 
appurtenances  thereto,  including  said  milldam,  flood  gates,  sluice 
gates,  spillways,  and  mill  race,  and  that  the  right  of  the  exclusive 
control  and  use  of  said  dam,  waterpower,  flood  gates,  sluice  gates, 
spillways,  and  mill  race  are  necessary  for  the  successful  operation 
of  their  mill,  located  on  said  Republican  river. 

Eighth,  That  these  defendants  own  and  operate  a  flouring  mill 
by  use  of  its  waterpower  and  water  privileges  derived  from  the 
construction  and  maintenance  of  their  aforesaid  milldam  ;  that  they 
have  invested  in  said  mill,  milldam,  mill  race,  and  other  necessary 
appurtenances  for  the  construction,  maintenance,  and  operation  of 
their  aforesaid  flouring  mill,  a  large  amount  of  money,  to  wit,  a  sum 
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not  less  than  tiveniy  thousand  dollars,  and  that  the  exclusive  control 
and  use  of  said  milldam  and  its  appurtenances,  and  the  water  privi- 
leges heretofore  had  by  these  defendants,  are  necessary  to  the  pro- 
tection of  defendants'  interests  and  investment  hereinbefore  described, 
and  without  which  they  would  be  subject  to  great  inconvenience 
and  injury. 

Ninth,  The  defendants  further  allege  that  more  than  ten  years 
ago  they  obtained  from  the  then  owners  of  said  lots  3  and  ^,  in 
section  27,  township  1  north,  range  7  west  of  6th  P.AI.,  Nuckolls 
county,  Nebraska,  the  water  privileges  along  said  lots  S  and  ^,  and 
over  and  across  the  Republican  river,  adjacent  thereto,  with  all  the 
rights  and  title  of  said  owners  thereof,  and  that  they  have  been  in 
continuous,  open,  and  notorious  possession  and  use  thereof  to  the 
present  time,  in  and  by  virtue  of  a  deed  thereto,  which  instrument 
is  of   record  with  the  county  clerk  of  Nuckolls  county,  Nebraska. 

Tenth,  That  these  defendants  have  vested  rights,  and  both  legal 
and  equitable  title  to  said  water  privileges  and  to  said  mill  power 
and  milldam  and  the  lots  adjacent  thereto,  and  have  maintained 
their  said  mill  and  milldam  and  the  appurtenances  thereto  at  a 
great  cost  and  outlay  of  money,  all  of  which  will  be  rendered  value- 
less to  these  defendants  and  to  the  public  as  a  mill  if  the  order  of 
injunction  prayed  for  by  the  plaintiff  be  made  perpetual,  and  will 
be  a  total  loss  to  these  defendants. 

Eleventh,  These  defendants  say  that  they  have  been  damaged  by 
the  issuance  of  the  temporary  order  of  injunction  granted  by  the 
county  court  of  Nuckolls  county  in  this  case  in  the  sum  of  one  thou- 
sand dollars. 

Twelth,  The  defendants  deny  each  count,  and  each  and  every  alle- 
gation in  the  several  counts  in  plaintiff's  petition  not  herein  expressly 
admitted.  Defendants,  further  answering,  say  that  they  are  worth 
twenty-Jive  thousand  dollars  over  and  above  all  exemptions  and  lia- 
bilities, which  property  is  in  Nuckolls  county,  Nebraska,  and  within 
the  jurisdiction  of  this  court.  Defendants  therefore  pray  that  said 
injunction  may  be  dissolved  and  a  perpetual  injunction  be  denied  to 
the  plaintiff,  and  that  it  go  hence  without  day,  and  that  the  plaintiff 
take  nothing  by  its  writ,  and  for  judgment  against  the  plaintiff  for  one 
thousand  dollars,  costs,  and  such  other  relief  as  equity  may  suggest. 

W.  F.  Buck, 

{Dated,  etc.)  H.  W.  Short, 

(  Verification.)  Attorneys  for  Defendants. 

6.  Denial  Coupled  with  New  Matter, 
a.  Fopmal  Parts. 
Form  No.  1389. 
(  Venue  and  court.) 
yohn  Doe,  plaintiff,      i 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

The  defendant,  Richard  Roe,  answering  the  complaint  of  the 
plaintiff  herein  : 
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First,   Denies  that,  etc.  [stating  the  matter  or  matters  denied) . 
Second,   Said  defendant  alleges  that,  etc.  [setting  forth  the  new 
matter  constituting  the  defense)  J^ 

feremiah  Mason,  Defendant's  Attorney. 
{Dated,  etc.)  [Office  address.) 

[  Verification.) 

b.  The  Complete  Form. 

Form  No.  1390 

(Precedent  in  Reidy  v.  Scott,  53  Cal.  69.) 

(  Caption.) 

Now  comes  the  defendant,  Samuel  Scott,  and  answers  the  com- 
plaint of  the  plaintiffs  herein  ;  and 

First,  Denies  every  allegation  of  said  complaint  as  fully  as  if  said 
allegation  were  separately  set  forth  herein,  and  specifically  and  at 
length  denied. 

Second,  For  a  further  and  separate  defense  to  this  action,  said 
defendant  alleges  that  on  the  twenty-sixth  day  of  September ,  i876, 
an  action  was  commenced  in  the  above  entitled  court  by  the  above 
named  plaintiffs  against  said  defendant,  to  recover  the  amount  sued 
for  in  this  action,  together  with  an  assigned  claim  ;  that  the  causes 
of  action  set  forth  in  the  complaint  in  said  suit  were  the  same  with 
those  alleged  in  the  complaint  in  this  action,  with  the  addition  of 
said  assigned  claim;  that  thereafter,  and  before  the  commencement 
of  this  action,  to  wit,  on  the  thirtieth  day  of  December,  i876,  judg- 
ment was  duly  rendered  in  said  action  against  said  plaintiffs,  and 
in  favor  of  said  defendant,  for  the  costs  thereof;  that  said  judgment 
has  never  been  appealed  from,  or  set  aside,  or  in  any  manner  dis- 
turbed :  wherefore  said  defendant  asks  judgment  against  the  plain- 
tiffs for  his  costs.  Bodley  d;  Campbell, 

[  Dated,  etc. )  Attorneys  for  Defendant  Samuel  Scott. 

[  Verification.) 

ANOTHER  FORM  OF  THE  SAMB. 

Form  No.  1 3  9 1 . 
(Precedent  in  Boswell  v.  Hudson  River  R. Co. ,  10  Abb.  Pr.  ( N.  Y.  Super.  Ct.)  442. ) 

(  Caption . ) 

The  defendants'  answer  to  the  complaint  of  the  plaintiff  herein  : 
They  deny  the  allegations  in  the  second  paragraph  of  the  said  com- 
plaint contained,  and  each  and  every  of  said  allegations.  They 
have  no  knowledge,  nor  any  information  sufficient  to  form  a  belief, 

1.  It  is  not  good  pleading  to  com-  separate  defense  herein,  alleges  that," 

mingle     denials    and     allegations    of  etc.     See  Currie  v.  Southern  Pac.  Co., 

new  matter.       They  should   be   sepa-  21  Oregon  567. 

rately    numbered.      Rice    v.    O'Con-        New   Matter  upon  Which  Afflrmatiye 

nor,  10  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  Relief   is    Sought. — "  Said    defendant, 

362.  further  answering  the  petition  of  said 

After  the   admissions    and   denials,  plaintiff,  and  by  way  of  cross-petition, 

new    matter    may    be   introduced   as  alleges    that,"  etc.     See    Winters  v. 

follows :       "  And     defendant,     for    a  Means,  33  Neb.  638. 
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in  respect  to  the  allegations  of  the  third  and  fourth  paragraphs  of 
the  said  complaint,  and  therefore  deny  the  same.  And  for  a  further 
and  separate  defense,  the  defendants,  further  answering,  say  :  That, 
at  the  time  and  place  in  the  complaint  mentioned,  the  said  John  B . 
Boswell  was  upon  the  cars  of  the  defendants,  not  as  a  passenger, 
nor  upon  the  payment  of,  or  promise  to  pay,  any  fare,  but  under 
and  in  virtue  of  a  special  contract  made  between  the  said  Bostvell 
and  the  said  defendants,  which  contract  was  evidenced  by  the  pass 
or  free  ticket  given  to  him  by  the  defendants,  and  accepted  and 
used  by  him,  and  by  virtue  of  which  he  was  riding  upon  the  road 
and  in  the  cars  of  the  defendants  at  the  time  of  the  alleged  injury. 
That  the  conditions  of  the  said  contract  by  which  the  defendants 
agreed  to  carry  the  said  Boswell  were  printed  upon  the  face  of  the 
said  ticket  or  pass,  and  were  in  the  words  following  :  "  Conditions. 
This  ticket  is  issued  to  the  owner  of  live  stock,  or  his  agent,  to 
enable  him  to  take  the  entire  charge  and  care  of  his  stock  while  on 
the  Hudson  River  Railroad,  and  is  part  of  the  contract  for  trans- 
porting the  same.  By  accepting  or  using  it,  he  expressly  releases 
the  company,  in  consideration  of  this  pass  and  the  reduction  of 
price  below  the  tariff  rates,  from  all  liability  for  injury  to  said  stock 
from  suffocation,  crowding,  trampling,  or  delay  in  transportation, 
or  for  injury  to  his  person  or  stock  arising  from  any  cause  whatso- 
ever." That  the  said  ticket  was  accepted  and  used  by  the  saidBos- 
well  at  the  time  of  the  injuries  alleged  to  have  been  sustained  by 
him,  and  that  the  said  injuries  were  not  caused  by  any  fraudulent, 
wilful,  or  reckless  act  or  misconduct,  or  gross  neglect,  or  default 
on  the  part  of  the  defendants,  and  that  the  defendants  are  not 
liable  therefor.  Thomas  M.  North, 

[Dated,  etc.)  Attorney  for  Defendants. 

(  Verification.) 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1392. 

(Precedent  in  McCarty  v.  O'Donnell,  7  Robt.  (N.  Y.)  432.) 

(  Caption . ) 

The  defendant,  by  Samuel  Hirsch,  his  attorney,  answering  to  the 
complaint  of  the  plaintiff,  denies  each  and  every  allegation  therein 
contained,  except  as  hereinafter  mentioned. 

Further  answering  said  plaintiff,  said  defendant  alleges  that  on 
or  about  the  third  day  oi  November,  1866,  he  entered  into  an  agree- 
ment with  James  Mc  Carty  touching  the  premises  in  said  complaint 
described,  and  on  or  about  the  said  date  he  paid  to  said  James  Mc- 
Carty, for  himself  and  said  John  Mc  Carty,  the  sum  of  one  hundred 
and  fifty  dollars  in  full  for  six  months'  rent  of  said  premises,  in  ad- 
vance, from  the  first  day  of  May,  i867,  up  to  the  first  day  of 
November ,  i867:  wherefore  said  defendant  demands  that  said  com- 
plaint be  dismissed,  with  costs.  Samuel  Hirsch, 

(Dated,  etc.)  Defendant's  Attorney. 

(  Verification.) 
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STATUTORY   FORM   OF  THE   SAME MISSOURI. 

Form  No.  1393. 
(2  Rev.  Stat.  Mo.  2238.) 

Thomas  E.  Birch,  plaintiflP,   )    ^       .,        ^.        u     r>     ^ 
.     ^  '  ^  f     In     the    Circuit     Court, 


^  /-.7       7       7jrji-(         county,  Term,  18^6. 

Grover  Cleveland,  aeicnanni.  1  -^ 

Defendant  states  that,  on  thejirst  day  oi  April,  1SO6,  he  paid  the 
amount  due  by  said  bond  in  said  petition  mentioned,  and  the  inter- 
est thereon,  to  plaintiff.  Defendant  further  states  that  he  did  not 
accept  the  said  bill  of  exchange  in  said  petition  mentioned.  De- 
fendant also  states  that  plaintiff  did  not  pay  to  the  use  of  defendant 
the  said  sum  of  Jive  hundred  dollars,  or  any  part  thereof,  as  stated 
in  said  petition.  Thomas  Shackelford, 

Attorney  for  Defendant. 

7.  Specific  Denial  Coupled  with  Affirmative  Alleg-ation 
Inconsistent  with  Complaint. 

Form  No.  i  394. 

(  Venue  and  court. ) 

John  Doe,  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  ) 

The  defendant,  answering  the  complaint  (or  petition)  of  the 
plaintiff  herein,  denies  that,  etc.  insetting  forth  the  allegation  in- 
tended to  be  controverted) .  On  the  contrary,  the  defendant  alleges 
that,  etc.  {^setting forth  the  facts  as  understood  by  the  defendant) .^ 

[Dated,  etc.)  ferefniah  Mason,  Defendant's  Attorney. 

(  V^erifcation.)  [Office  address.) 

8.  Denial  of  PlaintiflTs  Capacity  to  Sue. 

a.  In  General. 

In  a  number  of  jurisdictions  a  specific  denial  is  required  to  put  in 
issue   the   plaintiff's  corporate   existence, 2  but   in   others  a  general 

1.  An  affirmative  allegation  in  an  an-  ference,  12  Barb.  (N.  Y.)  573;  Sawyer 
swer  which,  if  true,  necessarily  shows  v.  Warner,  15  Barb.  (N.  Y.)  282;  Con- 
that  the  allegation  of  the  complaint  as  ger  -'.  Johnston,  2  Den.  (N.  Y.)  96; 
to  the  same  matter  is  untrue,  is  a  good  Brown  f.  Artcher,  i  Hill  (N.  Y.)  266. 
traverse  notwithstanding  the  insuf-  2.  Society  for  the  Propagation,  etc., 
ficiency  of  the  denial  by  which  such  v.  Pawlet,  4  Pet.  (U.  S.)  480;  Conrad 
allegation  is  introduced.  Burris  v.  v.  Atlantic  Ins.  Co.,  i  Pet.  (U.  S.)  386; 
People's  Ditch  Co.,  104  Cal.  253.  Facts  Genesee  Bank  v.  Patchin  Bank,  13 
thus  pleaded  which  show  that  some  N.  Y.  309;  Park  Bank  v.  Tilton,  15 
essential  allegation  of  the  complaint  is  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  384; 
not  true  do  not  constitute  new  matter,  Havana  Bank  xk  Wickham,  7  Abb!  Pr. 
but  only  a  traverse.  Goddard  v.  Ful-  (N.  Y.  Supreme  Ct.)  134,  affirming  20 
ton,  21  Cal.  436;  Robinson  v.  Merrill,  N.  Y.355;  Concordia  Sav.,  etc.,  Assoc. 
87  Cal.  14;  Way  v.  Oglesby,  45  Cal.  v.  Read,  93  N.  Y.  474;  Wall  v.  BuflFalo 
655.  Compare  QiWherX.  v.  Cram,  12  Water  Works  Co.,  18  N.  Y.  119;  Matter 
Plow.  Pr.  (N.  Y.  Supreme  Ct.)  455;  of  Broadway,  etc.,  R.  Co.,  73  Hun  (N. 
Stoddard  -'.    Onondaga  Annual  Con-  Y.)  7 ;   Matter  of  New  York,  etc.,  R, 
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denial  in  the  ordinary  form  is  sufficient  to  put  the  plaintiflF  upon 
proof  of  that  fact.l  A  general  denial  is  sufficient  to  put  in  issue 
the  plaintiff's  appointment  as  a  foreign  administrator, 2  or  the  fact 
that  the  plaintiffs  are  copartners. 3 

b.  Denial  of  PlaintifiTs  Corporate  Existence. 

Form  No.  1395. 

(  Venue  and  court. ) 

New  York  Electric  Company,  plaintiff,        \ 

against  >  Answer. 

Long  Island  Railroad  Company,  defendant.  ) 

The  above  named  defendant,  for  answer  to  the  complaint  herein: 

First,  Admits  that  said  defendant  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  New 
York,  as  alleged  in  said  complaint. 

Second,  Said  defendant  expressly  denies  that  there  was  at  the 
time  of  the  commencement  of  this  action,  or  that  there  is  now,  any 
such  corporation  in  existence  as  the  New  York  Electric  Company, 
described  as  the  plaintiff  in  this  action.* 

Third,  Except  as  hereinbefore  admitted  or  controverted,  said  de- 
fendant denies  each  and  every  allegation  in  said  complaint  con- 
tained. Jeremiah  Mason,  Defendant's  Attorney. 

{Dated,  etc.)  {Office  address.) 

(  Verification.) 

e.  Failure  of  Ctorporation  to  Comply  with  Statutory  Regulations. 
Form  No.   1396. 

(Precedent  in  Daniels  •'.  Barney,  22  Ind.  209.) 

(  Caption.) 

The  defendants  ans\ver  and  say  that  at  the  time  of  the  execution 
of  said  supposed  bond,  and  ever  since,  the  United  States  Express 
Company,  for  whose  sole  use  this  suit  is  brought,  was  an  association 
of  persons  usually  called  an  express  company,  and  were  then,  and 

Co.,  99  N.  Y.  12;  California  Steam  1.  Gott  r.  Adams  Express  Co.,  100 
Nav.  Co.  V.  Wright,  8  Cal.  585;  Rock  Mass.  320;  Hungerford  Nat.  Bank  v. 
Island  First  Nat.  Bank  r.  Loyhed,  28  Van  Nostrand,  106  Mass.  559;  Moslerr. 
Minn.  396;  St.  Anthony  Falls  Water-  Potter,  121  Mass.  90;  Hebron  Church 
power  Co.  r.  King  Wrought-iron  f.  Smith,  121  Mass.  90;  note  Williams- 
Bridge  Co.,  23  Minn.  186.  burf^  F.  Ins.  Co.  v.  Frothingham,  122 
Denial  on  Information  and  Belief. —  Mass.  391 ;  Goodwin  Invalid  Bedstead 
Neither  does  a  denial  on  information  Co.  t.  Darling,  133  Mass.  358;  Denver 
and  belief  put  the  plaintiff  's  corporate  v.  Spokane  Falls,  7  Wash.  226. 
existence  in  issue.  Martin  Cantine  2.  Fogle  v.  SchaefTer,  23  Minn.  304. 
Co.  V.  Warshauer,  7  Misc.  Rep.  (N.  Y.  3.  Fetz  v.  Clark,  7  Minn.  217.  See 
Supreme  Ct.)  412;  East  River  Bank  v.  also  ante,  Abatement,  Pleas  in. 
Rogers,  7  Bosw.  (N.  Y.)  493;  Bengtson  4.  See  Oregonian  R.  Co.  v.  Oregon 
V.  Thingvalla  Steamship  Co.,  3  Civ.  R.,  etc.,  Co.,  10  Sawy.  (U.  S.)  467, 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  263,  4  wherein  the  defendant  admits  its  own 
Civ.  Pro.  Rep.  (N.  Y.)  260;  Ober  v.  incorporation,  and  denies  that  the 
Blalock,  40  S.  Car.  31,  18  S.  E.  Rep.  plaintiff  is  or  ever  was  a  corporation 
264;  Crane  Bros.  Mfg.  Co.  v.  Morse,  under  the  Companies'  Act  of  1862,  or 
49  Wis.  368.  otherwise,  or  at  all. 
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ever  since  have  been,  engaged  in  the  business  of  carrying  and 
transporting  packages,  parcels  of  banknotes,  coin,  merchandise, 
and  other  articles  over  and  upon  the  railroads,  rivers,  and  other 
thoroughfares  in  this  state  and  other  states  of  the  Union,  and 
receiving  and  agreeing  to  receive  compensation  for  such  services; 
and  that  the  employment  of  said  Henry  W.  Daniels,  and  his  appoint- 
ment as  agent  for  said  United  States  Express  Company,  mentioned 
in  said  supposed  bond,  was  by  said  supposed  bond  intended  to  be, 
and  in  fact  was,  to  serve  the  said  express  company  in  the  business 
aforesaid,  to  wit,  in  the  county  of  Marion,  in  the  state  of  Indiana; 
and  the  defendants  say  that  all  the  moneys  mentioned  in  the  com- 
plaint as  having  been  received  by  said  Henry  W.  Daniels  were 
received  by  him  in  the  course  of  his  said  employment  and  agency  in 
the  business  aforesaid,  in  said  county.  And  the  defendants  further 
say  that  the  said  business  so  carried  on  by  said  company,  and  so 
conducted  and  prosecuted  by  said  company  through  said  agency  and 
employment  of  said  Henry  W.  Daniels,  was  and  is  wholly  unlawful 
in  this,  to  wit :  that  at  no  time  before  the  execution  of  said  sup- 
posed bond,  nor  at  any  time  since,  and  while  said  Henry  W.  Daniels 
was  engaged  in  the  employment  and  agency  aforesaid,  did  said 
express  company  file  with  the  recorder  of  said  county  in  w^hich 
said  agency  was  carried  on,  and  in  which  said  company  had  an 
office  all  the  time  aforesaid,  a  statement  showing  the  full  name  of 
every  member  of  said  association  and  company,  and  the  proper 
place  of  residence  of  each  such  member,  and  the  amount  of  capital 
employed  in  said  business,  and  also  an  agreement  that  legal  process 
served  on  any  agent  of  said  express  company  and  association,  in 
said  county,  should  be  deemed  and  taken  as  good  service  upon  said 
association  and  company ;  all  which  they  wholly  omitted  to  do  in 
manner  and  form  aforesaid,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  of  all  which  the  defendants  were 
ignorant  till  the  time  of  the  commencement  of  this  suit. 

McDonald  &  Porter,  Attorneys  for  Defendants. 
(  Verification.^ 

IV.  Miscellaneous  Statutory  forms. 

1.  In  Actions  of  Contract, 
a.  Money  Had  and  Received. 

Form  No.  1397. 

(Mass.  Pub.  Stat.  980.) 
John  Doe      ) 
against        >  Middlesex  Superior  Court.      Defendant's  answer. 
Richard  Roe.  \ 

And  the  defendant  comes  and  upon  his  personal  knowledge  de- 
nies that  he  received  the  money  mentioned  in  the  plaintiff's  bill  of 
particulars,  or  any  part  thereof  (or,  if  the  case  be  so,  admits  that 
he  received  the  money  mentioned  in  the  plaintiff's  declaration,  but 
denies  that  he  received  it  to  the  plaintiff's  use). 
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Form  No.  1398. 
(Mass.  Pub.  Stat.  980.) 

(  Caption  as  in  Form  No.  1397. ) 

And  the  defendant  comes  and  ujwn  his  jiersonal  kno\\-ledge  de- 
nies that  he  has  received  to  the  plaintiflF's  use  the  money  mentioned 
ia  the  plaintiflF's  bill  of  particulars,  except  the  sum  of  Ji/ty  dollars. 

Form  No.  1399. 
(Mass.  Pub.  Stat.  980.) 

(  Caption  as  in  Form  No.  1397.) 

And  the  defendant  comes  and  says,  upon  his  personal  knowledge, 
that  he  received  the  money  mentioned  in  the  plaintiflF's  bill  of  par- 
ticulars, but  upon  his  information  and  belief  he  denies  that  he  re- 
ceived the  same,  or  any  part  thereof,  to  the  plaintiflF's  use. 

b.  Account  Annexed. 

Form   No.  1400. 
(Mass.  Pub.  Stat.  980.) 

(  Caption  as  in  Form  No.  1397.) 

Goods  sold  and  delivered.  And  the  defendant  comes  and  an- 
swers as  follows,  viz.  :  As  to  the  first  ten  items  of  the  plaintiflF's  bill 
of  particulars,  ujx)n  his  personal  knowledge  he  denies  that  the 
plaintiff  sold  and  delivered  the  same  to  the  defendant.  And  to  the 
eleventh  item,  upon  his  j)ersonal  knowledge  he  denies  that  the  price 
was  to  be  more  than  ten  dollars. 

Work.  As  to  the  twelfth  item  he  is  ignorant  p>ersonally,  and  by 
information  and  belief,  w'hether  the  plaintiff  performed  the  day's 
labor  there  charged  or  not.  and  also  of  the  price  thereof,  if  any,  so 
that  he  can  neither  admit  nor  deny  the  plaintiff's  allegation,  but 
leaves  the  plaintiff  to  prove  the  same. 

c.  Accord  and  Satisfaetion. 
Form   No.   1401. 

(2  Rev.  Stat.  Mo.  2238.) 
(  Caption.) 

The  defendant,  answering,  says  he  admits  the  execution  of  the 
note,  and  that  before  the  commencement  of  this  action  he  delivered 
to  the  plaintiff  one  wagon,  which  he  received  in  full  satisfaction  of 
the  note  mentioned  in  the  petition. 

Thomas  H.  Benton^  Defendant's  Attorney. 

THE  S.\ME IX  ARKANSAS. 

Form  No.  1402. 

(Sand.  &  H.  Dig.  1640.) 

Richard  Roe.  plaintiff.  ]   r,    1     w-  r>-        -^  r^      _^ 
•  \  {Pulaski  Circuit  \JouTt. 

against  >        . 

yohn  Doe,  defendant.     ) 

The  defendant,  yohn  Doe,  admits  that  the  plaintiff  was  his  surety 
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on  the  note  held  by  John  Smith.,  in  the  complaint  mentioned ;  but 
before  it  was  paid,  the  plaintiff,  in  consideration  of  a  horse  de- 
livered to  him  by  the  defendant,  agreed  to  satisfy  and  pay  the 
amount  due  on  said  note.  David  Oldham., 

{^Affidavit.)  Attorney  for  Defendant. 

d.  Payment. 

Form  No.  1403. 

(Mass.  Pub.  Stat.  980.) 

(  Caption  as  in  Form  No.  1397. ) 

And  the  defendant  comes  and  answers  that  he  has  paid  the  plain- 
tiff the  sum  of  dollars,   which  was   the  full  amount  of  the 

account  stated  in  the  plaintiff's  bill  of  particulars.  (If  there  are  sev- 
eral items,  add  :  'and  he  annexes  hereto  a  bill  of  particulars  of  said 
payment.) 

THE    SAME IN    MISSOURI. 

Form  No.  1404. 
(2  Rev.  Stat.  Mo.  2238.) 

(  Caption  as  in  Form  No.  1329. ) 

Defendant  answers  to  the  petition  that  he  did  not  execute  the  note 
mentioned  therein  (or,  admits  he  executed  the  note  mentioned  in 
the  petition,  but  on  the  first  day  of  April.,  1896.,  he  paid  the  same  in 
full)  (or,  admits  that  he  executed  the  note,  and  says  he  has  paid  the 
same,  except  the  sum  of  fifty  dollars,  and  that  before  this  action 
was  commenced  he  tendered  to  the  plaintifi^  the  sum  of  fifty  dollars, 
and  now  brings  the  same  into  court  for  the  plaint  ifi^). 

e.  Former  Recovery. 

Form  No.  1405. 

(2  Rev.  Stat.  Mo.  2238.) 

(  Caption  as  in  Form  No.  1329. ) 

The  defendant,  answering,  says  that  at  the  September  Term  of  the 
Circuit  Court  for  the  county  of  Callaway,  the  plaintiff  re- 


covered judgment  against  the  defendant  for  one  hundred  and  fifty 
dollars  damages,  and  twentyfive  dollars  for  costs,  and  that  said 
judgment  was  rendered  upon  the  same  cause  of  action  mentioned  in 
plaintiff's  petition.         Thomas  H.  Benton,  Defendant's  Attorney. 

f.  Statute  of  Limitations. 

Form  No.  1406. 

(Mass.  Pub.  Stat.  980.) 

(  Caption  as  in  Form  No.  1397.) 

And  the  defendant  comes  and  answers  that  the  cause  of  action 
mentioned  in  the  plaintiff's  writ  did  not  accrue  within  six  years 
before  the  suing  out  of  the  plaintiff's  writ. 
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THE    SAME IX    MISSOURI. 

Form  No.  1407. 
(2  Rev.  Stat.  Mo.  2238.) 

(  Caption  as  in  Form  No.  1329.) 

The  defendant,  answering,  says  that  the  cause  of  action  mentioned 

in  the  plaintiff's  petition  did  not  accrue  within years  before 

the  commencement  of  this  action. 

Thomas  H.  Benton,  Defendant's  Attorney. 

g.  Release. 

Form  No.  1408. 

(2  Rev.  Stat.  Mo.  2238.) 

(  Caption  as  in  Form  No.  1329. ) 

The  defendant,  answering,  says  that  the  plaintiff  executed  to  him 
a  release  which  is  filed  herewith,  whereby  he  discharged  the  defend- 
ant from  the  cause  of  action  mentioned  in  the  petition. 

Thomas  H.  Benton,  Defendant's  Attorney. 

h.  Property  Taken  under  Attachment. 

Form  No.  1409. 

(Mass.  Pub.  Stat.  981.) 

(  Caption  as  in  Form  No.  1397. ) 

And  the  defendant  comes  and  upon  his  knowledge  and  belief 
admits  that  said  horse  is  the  general  property  of  the  plaintiff,  but 
avers  that  the  defendant  has  a  special  property  therein  by  reason  of 
his  having  attached  the  same  as  the  plaintiff's  prof)erty,  by  virtue  of 
a  writ  {here  describe  it),  which  writ  was  delivered  to  the  defend- 
ant, who  then  was  a  deputy  sheriff  in  the  said  county  of , 

for  service,  and  the  action  is  now  pending.  And  so  the  defendant 
denies  upwn  his  personal  knowledge  that  he  has  converted  said 
horse  to  his  own  use. 

i.  Denial  of  Plaintiff's  Title  to  Personal  Property. 

Form  No.  14  10. 

(Mass.  Pub.  Stat.  981.) 

(  Caption  as  in  Form  No.  1397. ) 

And  the  defendant  comes  and  says  that  upon  his  personal  knowl- 
edge he  is  ignorant,  but  upon  his  information  and  belief  he  denies, 
that  the  horse  mentioned  in  the  plaintiff's  writ  was  the  prop)erty  of 
the  plaintiff. 

j.  For  Recovery  of  Real  Property. 

Form  No.  1 4 1 1 . 
(2  Rev.  Stat.  Mo.  2239.) 
(  Caption  as  in  Form  No.  1329.) 

The  defendant  denies  that  the  plaintiff  was  entitled  to  the  pos- 
session of  the  premises  as  stated  in  the  jietition  at  the  time  therein 
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stated,  or  at  any  other  time  since  or  prior  thereto.  He  denies  that 
he  unlawfully  withholds  from  plaintiff  the  possession  of  the  prem- 
ises as  stated  in  the  petition ;  and  by  way  of  counterclaim  says 
that  the  plaintiff  was,  on  the  twelfth  day  of  February,  iS96.  the 
owner  of  said  land,  and  now  has  the  legal  title  thereto ;  but  that 
on  that  day  the  plaintiff,  by  his  written  contract  {which  is  Jilcd 
herewith^,  sold  and  agreed  to  convey  the  land  to  the  defendant  on 
the  terms  therein  specified,  and  put  the  defendant  in  possession 
thereof  as  purchaser,  and  the  defendant  performed  all  the  conditions 
on  his  part  in  said  contract,  and  before  the  commencement  of  this 
action  tendered  to  the  plaintiff,  and  now  brings  into  court,  one 
thousand  dollars,  the  full  amount  due  to  him  as  the  price  of  said 
land  :  wherefore  he  prays  judgment  that  the  plaintiff  convey  to  him 
the  land,  and  that  his  title  be  quieted. 

Thomas  H.  Benton,  Defendant's  Attorney. 

k.  Minority. 

Form  No.  1 4 1 2 . 

(2  Rev.  Stat.  Mo.  2239.) 

(  Caption  as  in  Form  No.  1329. ) 

Defendant  answers  to  the  note  mentioned  in  the  third  cause  of 
action  and  says  that  at  the  time  of  its  execution  he  was  a  minor 
under  the  age  of  twenty-one  years. 

Thomas  H.  Benton,  Defendant's  Attorney. 

1.  Confession  and  Avoidance. 

Form  No.  1 4 1  3 . 

(2  Rev.  Stat.  Mo.  2238.) 

Albert  Southworth    plaintiff ,  K^  ^j^^  Circuit  iZoxxrt, county, 

cv  o^lJv/  ^  (     A     ,     \      Term,  i8P(?. 

Jerome  R.  Hill,  defendant.    ) 

Defendant,  for  answer  to  plaintiff's  petition,  admits  the  allega- 
tions therein  contained,  but  states  {set  out  any  new  matter  consti- 
tuting a  defense  or  counterclaim) . 

Thomas  If.  Benton,  Defendant's  Attorney. 

m.  General  Denial  and  Issue  of  Title  in  Justice's  Court 

Form  No.  14 14. 

(Code  N.  Car.  363.) 
fohn  Doe      ) 

against  >  Justice's  Court. 

Richard  Roe.  ) 

The  defendant  answers  to  the  complaint 
First,  That  no  allegation  thereof  is  true. 

Second,  That  the  plaintiff  ought  not  to  have  or  maintain  his 
action  against  the  defendant,  because  the  premises  mentioned  and 
described  in  the  complaint,  at  the  time  when  the  rent  and  render, 
for  which  said  action  is  brought,  is  alleged  to  be  due,  was  and  is 
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now  the  land  and  freehold  of  one  yohn  Dunn,  and  not  that  of  the 
plaintiff;  nor  was  the  plaintiff  then,  nor  is  he  now,  entitled  to  the 
possession  thereof ;  and  the  defendant  further  answers  that  the  title 
to  said  premises  was  at  the  time  aforesaid,  and  is  now,  in  said 
jfohn  Dunn,  and  will  come  in  question  on  the  trial  of  this  action. 
Dated  this  seventh  day  of  April,  i896. 

Richard  Hoe,  Defendant. 

n.  Judgment  of  Dismissal  Thereon. 

Form  No.  141  5. 

(Code  N.  Car.  363.) 

It  appearing  from  the  answer  and  proof  of  the  defendant  that 
the  title  to  real  estate  is  in  controversy  in  this  action,  it  is  ordered 
that  the  action  be  dismissed,  and  judgment  is  rendered  against  the 
plaintiff  for  ten  dollars  costs. 

2.  In  Tort. 

a.  Trover. 

Form  No.  1416. 

(Mass.  Pub.  Stat.  981.) 

(  Caption  as  in  Form  No.  1S97. ) 

And  the  defendant  comes  and  upon  his  personal  knowledge 
denies  that  the  horse  mentioned  in  the  plaintiff's  writ  was  the 
property  of  the  plaintiff,  and  also  denies  that  he  converted  the  same 
to  his  own  use. 

b.  Obstructing  Way. 

Form  No.  141 7. 
(Mass.  Pub.  Stat.  981.) 

(  Caption  as  in  Form  No.  1397.) 

And  the  defendant  comes  and  says  he  has  not  personal  knowledge, 
but  upon  his  information  and  belief  he  denies,  that  the  plaintiff 
has  a  right  of  way  as  set  forth  in  his  declaration.  And  upon  his 
personal  knowledge  he  denies  that  he  obstructed  said  way  as  set 
forth  in  said  declaration. 

c.  Assault  and  Battery. 

Form  No.  1 4 1 8 . 

(Mass.  Pub.  Stat.  981.) 

(  Caption  as  in  Form  No.  1897. ) 

And  the  defendant  comes  and  says  the  plaintiff  first  assaulted 
him,  and  he  only  defended  himself.  And  the  defendant  comes  and 
says  the  plaintiff  was  his  apprentice,  and  deserted  and  ran  away 
from  him,  and  he  retook  the  plaintiff  and  forcibly  brought  him 
back,  using  no  more  force  than  was  necessary.  And  as  to  the 
allegation  that  the  defendant  hurt  and  wounded  the  plaintiff,  the 
defendant  upon  his  personal  knowledge  denies  the  same. 
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THE  SAME IN  MISSOURI. 

Form  No.  141  9. 
(2  Rev.  Stat.  Mo.  2239.) 

(  Caption  as  in  Form  No.  1329.) 

The  defendant  states  that  at  the  time  and  place  in  the  p)etition 
mentioned  he  was  assaulted  by  the  plaintiff,  and  to  defend  himself 
did  assault,  beat,  and  bruise  the  plaintiff,  doing  him  no  more  dam- 
age than  was  necessary  for  his  defense,  which  is  the  same  assault- 
ing, beating,  and  bruising  in  the  petition  mentioned. 

Thomas  H.  Benton^  Defendant's  Attorney. 

d.  Deceit. 

Form  No.  1420. 

(Mass.  Pub.  Stat.  981.) 

{Caption  as  in  Form  No.  1397.) 

And  the  defendant  comes  and  upon  his  personal  knowledge  de- 
nies that  he  made  said  representation  knowing  that  the  same  was 
not  true.  And  the  defendant  comes  and  says  he  has  not  personal 
knowledge,  but  upon  his  information  and  belief  he  denies,  that 
said  horse  was  unsound  as  stated  in  the  plaintiff's  declaration. 

THE  SAME IN   MISSOURI. 

Form  No.  1 4  2  i . 
(2  Rev.  Stat.  Mo.  2239.) 

(  Caption  as  in  Form  No.  1329.) 

The  defendant  answers  and  says  he  admits  that  he  sold  the 
horse  to  the  plaintiff  for  the  price  stated  in  the  petition,  but  denies 
that  he  made  said  representation  knowing  that  the  same  was  not 
true,  and  further  denies  that  the  said  horse  was  unsound  as  stated 
in  plaintiff's  petition. 

Thomas  H.  Benton.,  Defendant's  Attorney. 

V  e.  Slander. 

Form  No.  1422. 

(Mass.  Pub.  Stat.  971.) 

(  Caption  as  in  Form  No.  1397.) 

And  the  defendant  comes  and  upon  his  personal  knowledge  denies 
that  he  accused  the  plaintiff  of  the  crime  of  perjury  as  set  forth  in 
the  plaintiff's  first  count.  And  as  to  the  second  count,  he  says  the 
plaintiff  did  feloniously  steal,  take,  and  carry  away  ten  dollars,  the 
property  of  one  Simeon  Turner,  in  the  possession  of  said  Simeon 
Turner  being  found,  and  converted  the  same  to  his  own  use ;  and 
so  the  plaintiff  was  guilty  of  the  crime  of  theft,  and  the  defendant's 
accusation  was  true. 
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THE   SAME IN   MISSOURI. 

Form  No.  1423. 
(2  Rev.  Stat.  Mo.  2239.) 
(  Caption  as  in  Form  No.  1329.) 

The  defendant  answers  and  says  he  denies  that  he  charged  the 
plaintiff  with  the  crime  of  perjury  as  set  forth  in  the  plaintiff's  first 
cause  of  action  ;  admits  he  spoke  the  words  mentioned  in  the  second 
cause  of  action,  but  says  that  on  the  twelfth  day  of  February^  i896, 
at  Lamar,  in  Barton  county,  the  plaintiff  did  feloniously  steal  and 
carry  away  one  rifle  gun,  the  property  of  Charles  Davenport,  of  the 
value  of  twelve  dollars ;  so  the  defendant's  charge  was  true. 

Thomas  H.  Benton,  Defendant's  Attorney. 

f.  Trespass  upon  Real  Property. 

Form  No.  1424. 
(Mass.  Pub.  Stat.  981.) 
(  Caption  as  in  Form  No.  1397.) 

And  the  defendant  comes  and  says  that  a  part  of  the  close  men- 
tioned in  the  plaintiff's  writ  was  the  soil  and  freehold  of  the  de- 
fendant, the  same  being  described  as  follows  [here  describe  it). 
Upon  his  own  knowledge  he  denies  that  he  broke  or  entered  any  part 
of  said  close,  except  the  part  above  described. 

THE   SAME IN  MISSOURI. 

Form  No.  1425. 
(2  Rev.  Stat.  Mo.  2239.) 

(  Caption  as  in  Form  No.  1329.) 

Defendant  answers  and  says  that  a  part  of  the  land  mentioned  in 
the  plaintiff's  petition  was  the  soil  and  freehold  of  the  defendant, 
the  same  being  known  as  follows  (here  describe  it)  ;  and  he  denies 
that  he  entered  on  any  part  of  said  land  except  the  part  above 
described.  Thomas  H.  Benton,  Defendant's  Attorney. 

g.  Trespass  to  Pepsonal  Property. 

Form  No.  1426. 

(Mass.  Pub.  Stat.  981.) 

(  Caption  as  in  Form  No.  1397.) 

And  the  defendant  comes  and  upon  his  personal  knowledge 
denies  that  he  made  the  representation  mentioned  in  the  plaintiff's 
declaration.  And  he  says  said  coffee  was  the  defendant's  property, 
and  he  had  a  right  to  sell  the  same. 

V.  PRAYER  FOR  JUDGMENT. 

1.  In  General. 

It  is  not  necessary  to  conclude  an  answer  with  a  prayer  for 
judgment  unless  the  defendant  seeks  affirmative  relief  against  the 
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plaintiff   or  a   codefendant.i     But   the   practice  of  omitting  such 
prayer  is  by  no  means  always  observed. 

2.  Where  AflBrmative  Relief  is  Not  Soug-ht. 

Form  No.  1427. 

Wherefore  the  said  defendant  demands  that  the  plaintiff  take 
nothing  by  his  said  action,  and  that  the  defendant  have  judgment 
for  his  costs  and  charges  (or  disbursements^  herein. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1428. 
Wherefore  the  defendant  demands  judgment  for  costs. 

3.  For  Affirmative  Relief. 

Form  No.  1429. 

Wherefore  the  defendant  demands  judgment  against  said  plaintiff 
(or  the  defendant  John  Een)  for  {or  "that,"  statingthe  relief  sought 
as  in  a  complaint^. 

4.  For  Money  Judg'ment  on  Counterclaim. 

Form  No.  1430. 

Wherefore  the  defendant  demands  judgment  against  the  plaintiff 
for  the  sum  of  three  hundred  and  fifty  dollars,  with  interest  thereon 
from  and  since  the  t-welfth  day  of  February^  i896,  together  with 
his  costs  and  charges  (or  disbursements)  herein. 

VI.  Verification. 
1.  In  General. 

In  the  code  states  it  is  generally  provided  by  statute  that  where 
a  pleading  is  verified,  each  subsequent  pleading,  except  a  demurrer 
or  the  general  answer  of  an  infant  by  his  guardian  ad  litem,  must 
also  be  verified. 2 

2.  By  Sole  Defendant. 

Form  No.  1 4  3 1 . 

State  of ,       ) 

County  of ,  ) 

Richard  Roe,  being  duly  sworn,  upon  oath  says  that  he  is  the  de- 
fendant in  the  above  entitled  action;  that  he  has  read  (or  heard 
read)  the  foregoing  answer  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge.  Richard  Roe. 

Subscribed  and  sworn  to  before  me, 

this  29ih  day  of  June,  A.D.   \%96. 

Henry   Grimshaw,  Notary  Public  for County. 

1.  Bridge  t;.Payson,  5  Sandf.  (N.Y.)  2.  See  N.  Y.  Code  of  Civ.  Proc, 
210;  Dawley  f.  Brown,  9  Hun  (N.  Y.)  §  523,  and  the  civil  codes  of  other 
461,  rex'ersed  on  other  grounds,  79  states;  Crompton  v.  Crowe,  3  Utah 
N.  Y.  390.  245. 
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ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1432. 

(Precedent  in  Wayland  v.  Tysen,  45  N.  Y.  281.) 

State  of  New  Tork,  ) 

City  and  county  of  New  Tork.  *| 

David  y.  Tysen,  being  duly  sworn,  doth  depose  and  say  that  he 
is  the  defendant  in  the  above  entitled  cause  ;  that  he  has  read  the 
foregoing  answer,  and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  stated  on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true.  David  jf.  Tysen. 

Sworn  this  eleventh  day  of  June,  ) 

1870,  before  me.  > 

Charles  Nettleton^  ) 

Notary  Public  for  New  Tork  County. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  i4  33- 

(Precedent  in  Fleming  v.  Wells,  65  Cal.  337.) 

County  of  Tulare^  ss. 

M.  J.  Wells ^  being  duly  sworn,  on  oath  says  that  he  is  the  de- 
fendant in  this  cause  ;  that  the  matters  set  forth  in  the  foregoing 
answer  are  true,i  except  as  to  those  matters  therein  stated  on  informa- 
tion or  belief,  and  as  to  those  matters  that  he  believes  them  to  be 
true.  M.  J.    Wells. 

Subscribed  and  sworn  to  before  me,  ) 

\.\{\?>twenty-eighthdi2iyoi  January.  |- 

\882.  N.  O.  Bradley,     '     \ 

Notary  Public. 

3.  By  One  of  Two  or  More  Defendants. 

Form  No.   I43  4. 

(  Venue. ^ 

Richard  Roe.,  being  duly  sworn,  says  that  he  is  one  of  the  above 
named  answering  defendants ;  that  he  is  acquainted  with  the  facts 
stated  in  the  foregoing  answer ;  that  said  answer  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated  on  information 
and  belief,  and  as  to  such  matters  he  believes  it  to  be  true. 
Sworn  and  subscribed  to  before  me,  this  )  Richard  Roe. 

third  day  of  March,  A.D.  18P6.  \ 

William  Gil  more, 
Notary  Public   [county  and  state). 

1.  It  was  objected  to  the  above  affi-  the  contents  thereof,  but  the  court 
davit  of  verification,  that  the  defendant  held  that  it  was  not  necessary  for 
did  not  state  therein  that  he  had  the  affidavit  to  contain  such  state- 
read  the  foregoing  answer  and   knew     ment. 
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4.  By  Attorney. 

Form  No.  i435. 

State  of  Minnesota.  ) 

■  ss 
County  of  Ramsey.    \ 

Gordon  E.  Cole,  being  first  duly  sworn,  upon  oath  says  that  he 
is  the  attorney  (or  one  of  the  attorneys)  of  the  above  named  defend- 
ant; 1  that  he  has  read  the  foregoing  answer  and  knows  the  contents 
thereof,  and  that  the  same  is  true  to  the  best  of  his  knowledge, 
information,  and  belief;  that  the  reason  why  this  affidavit  of  veri- 
fication is  not  made  by  said  defendant  is  that  he  is  absent  from  and 
does  not  reside  in  said  county  of  Ramsey,  wherein  resides  this 
affiant.  Gordon  E.   Cole. 

Subscribed  and  sworn  to  before  me,  this  ( 

twenty-fourth  day  oi  yunc,  A.T>.  i896.  \ 
Henry  Grimshaw, 
Notary  Public.  Ramsey  County.  Minn. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  i  436. 
State  of  New  York,  )  ^^ 

City  and  county  of  New  York.  \ 

Benjamin  F.  Butler,  being  duly  sworn,  says  that  he  is  the  at- 
torney (or  one  of  the  attorneys')  of  the  defendant  in  the  above  en- 
titled action  ;  that  he  has  read  the  foregoing  answer  and  knows  the 
contents  thereof;  that  the  same  is  true  of  his  own  knowledge,  except 
the  matters  therein  stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true  ;  that  depo- 
nent's ground  of  belief  as  to  the  matters  in  said  answer  not  stated 
upon  his  personal  knowledge  are  as  follows  inhere  state  the  depo- 
nent s  grounds  of  belief )  ;  that  the  reason  why  this  affidavit  of  veri- 
fication is  not  made  by  said  defendant  is  that  he  is  not  within  said 
city  and  county  of  New  York,  wherein  this  affiant  resides  (or  has 
his  office. )'^ 

5.  By  Agent. 

Form  No.  1437. 
(Precedent  in  Ross  v.  Longmuir,  24  How.  Pr.  (N.  Y.  Supreme  Ct.)  50.) 

Monroe  county,  ss. 

Alexander  Longmuir,  fr.,  being  duly  sworn,  says  that  he  is  and 
has  for  a  long  time  been  agent  for  the  defendant  in  this  action  ; 
that  the  foregoing  answer  is  true  to  his  own  knowledge,  except  as  to 
those  matters  therein  stated  on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true  ;  and  deponent  further  says 
that  the  reason  why  the  verification  is  not  made  by  the  defendant  is 

1.  See  Stat.  Minn.  (1894),  §  5245.  fied   by  its  ap^ent   or  attorney.     N.  Y. 

2.  See  N.  Y.  Code  of  Civ,  Proc,  ^  Code  of  Civ.  Proc,  (j  525,  par.  3. 
525,  par.  3.  Compare  the  precedent  in    Mcintosh 

Where  the  defendant    is   a   foreign     v.  Johnson,  8  Utah  364. 
corporation,  the  answer  may  be  veri- 
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that  the  material  allegations  in  the  answer  are  within  the  personal 
knowledge  of  deponent,  and  not  within  the  personal  knowledge  of 
the  defendant.  A.  Longmuir^  Jr. 

Sworn  before  me,  February  6,  iS62. 

Hiram  L.  Barker^  Commissioner  of  Deeds. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  1438. 

(Precedent  in  Beyer  v.  Wilson,  46  Hun  (N.  Y.)  398.) 
State  of  Ne-jo  York,      ) 

r    SS 

St.  La-j:rence  county.  V 

yoseph  C.  Wilson,  being  sworn,  says  that  he  is  the  agent  of  the 
above  named  defendant,  Marcia  A.  Wilson;  that  he  has  read 
the  foregoing  answer  and  knows  the  contents  thereof,  and  that  the 
same  is  true  to  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true ;  that  the  reason  that  this  affidavit  is 
made  by  deponent  and  not  by  said  defendant  is  that  the  said  defend- 
ant is  without  the  state  and  is  not  within  the  countv  now ;  that  the 
sources  of  deponent's  knowledge  and  the  grounds  of  his  belief  as  to 
the  allegations  of  said  answer  are  obtained  from  papers  of  said  de- 
fendant, in  his  custody,  relating  to  the  matter  in  issue,  and  from 
conversations  had  with  said  defendant  relating  thereto. 
Sworn  before  me,  this day  )  yoseph  C.  Wilson. 

of .  i&?7.  \ 

yohn  Hancock,  Notary  Public, 

St.  Lawrence  County,  New  Tork. 

6.  By  OflQcer  of  Corporation. 

Form  No.  1439. 
State  of  New  Tork,  ) 
Suffolk  county.  \ 

yohn  Smith,  being  duly  sworn,  says  that  he  is  the  president  of 
the  Long  Island  Railroad  Company,  the  defendant  above  named, 
and  that  the  foregoing  answer  is  true  of  his  own  knowledge,  except 
as  to  those  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  as  to  such  matters  he  believes  it  to  be  true.l 
Sworn  before  me,  this  twelfth  day  \  yohn  Smith. 

of  February,  A.D.  i896.  \ 

Henry  Grimshaw.  Notary  Public, 

Suffolk  County,  N.  T. 

1.  A  verification  made  bv  the  man-  Nat.  Bank  v.  Hutchison,  87  N.  Car.  22. 

apinp  officer  of    the    defendant    upon  A  verification  stating  that  the  affiant 

whom  the  summons  and  complaint  were  is  the  peneral  manager  of  the  defend - 

served    is    the  verification  of  the  de-  ant  corporation,  but  not  stating  that  he 

fendant,  and  need  not  state  the  depo-  is  an  officer,  or  setting  out  his  duties 

nent's  grounds  of  belief  or  sources  of  or  means  of  information,  is  insufficient, 

information.      Glaubensklee   t.   Ham-  Metonr.  Isham  Wagon  Co.  (Supreme 

burgh,    etc..     Packet     Co.,     9    Abb.  Ct.),  4  N.  Y.  Supp.  215,  15  Civ.  Pro. 

Pr.   (N.  Y.   C.  PI.)   104;  Commercial  Rep.  (N.  Y.)  259. 
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7.  Absence  of  Verification,  or  Defect  Therein. 

a.  Notice  of  Refusal  to  Accept  Answer  for  Want  of  Verification. 

Form  No.  1440. 

To  Taylor  &  yenkins.  Attorneys  for  the  Defendant. 

Gentlemen :  Please  take  notice  that  the  plaintiff  refuses  to  receive, 
and  hereby  returns,  the  within  answer,  and  will  treat  the  same  as  a 
nullity,  on  the  ground  and  for  the  reason  that  it  is  not  verified. 

Isaac  F.  Miller^  Plaintiff's  Attorney. 

b.  Notice  of  Refusal  to  Accept  Answer  by  Reason  of  Defective 
Verification. 

Form  No.  1441. 

To  Taylor  &  Jenkins^  Attorneys  for  Defendant. 

Gentlemen  :  Please  take  notice  that  the  plaintiff  refuses  to  receive, 
and  hereby  returns,  the  within  answer,  and  will  treat  the  same  as  a 
nullity,  on  the  ground  and  for  the  reason  that  the  same  is  not  prop- 
erly verified  in  this,  that,  etc.  {^here  state  the  particulars  in  which 
the  verification  is  defective)  .^ 

Isaac  E.  Aliller,  Plaintiff's  Attorney. 

VII.  Extending  time  to  answer. 
1.  By  Stipulation. 

Form  No.  1442. 

(  Venue.) 

John  Doe,  plaintiff,       ) 

against  > 

Richard  Roe,  defendant.  ) 

It  is  hereby  stipulated  that  the  time  for  the  defendant  to  answer, 
demur  to,  or  make  any  motion  with  relation  to  the  complaint  in 
this  action,  may  be,  and  hereby  is,  extended  to  and  including  the 
twenty-Jirst  day  of  April,  i896,  the  issue  in  said  action  to  date  as  if 
no  extension  had  been  granted.  Benjamin  E.  Butler, 

Dated  April  U,  iS96.  Attorney  for  Plaintiff. 

2.  By  Order  of  Court. 

a.  Affidavit  by  Defendant. 

Form  No.  1443. 

Supreme  Court  of  Erie  county.  New  York 
yohn  Doe,  plaintiff,       \ 
against  > 

Richard  Roe,  defendant.  ) 
State  of  New  York, 


County  of  Erie  ' 

Richard  Roe,  being  duly  sworn,  says: 

First,  That  he  is  the  defendant  in  the  above  entitled  cause. 

1.  Though  an  answer  not  properly  the  notice  must  nevertheless  point  out 
verified  may  be  treated  as  a  nullity,  the  explicitly  the  particular  defect  or 
same  as  an  answer  not  verified  at  all,     omission  in  the  verification.     Snape  v. 
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Second,  That  the  summons  and  complaint  herein  were  served  on 
said  defendant  on  the  t'welfth  day  of  February^  A.D.  \%96. 

Third,  That  the  plaintiff's  alleged  cause  of  action  is  as  follows 
inhere  state  the  cause  of  action^,  and  that  the  relief  demanded  by  the 
plaintiff  in  his  said  complaint  is  as  follows  inhere  state  the  relief 
demanded^ . 

Fourth,  That  no  extension  of  time  to  answer  or  demur  has  been 
granted  in  this  cause  by  stipulation  or  order,  and  no  previous  appli- 
cation for  an  order  extending  the  time  to  answer  or  demur  has  been 
made.^ 

Fifth,  That  defendant's  attorney  will  be  unable  to  prepare  and 
serve  an  answer  herein  within  the  time  limited  by  law  by  reason  of 
the  following  facts  [here  state  the  facts  making'  an  extension  of 
time  necessary) . 

Sixth,  That  this  affiant  has  fully  and  fairly  stated  the  facts  con- 
stituting his  defense  to  Benjamin  F.  Butler,  his  attorney  herein, 
who  resides  in  the  city  of  Buffalo,  in  the  said  county  of  Erie,  and 
that  he  has  a  good  and  substantial  defense  upon  the  merits  to  the 
cause  of  action  set  forth  in  the  complaint  (or  to  some  part  thereof), 
as  he  is  advised  by  his  said  attorney  and  verily  believes. 
Sworn  before  me,  this  t'X'enty-sixth  \  Richard  Roe. 

day  of  February,  A.D.  \%96.        \ 

Henry  Grimshaiv,  Notary  Public, 
Erie  County,  Ne-x'  York. 

b.  Affidavit  by  Defendant's  Attorney. 
Form  No.   1444. 

Supreme  Court  of  Erie  county,  Ne^'  York. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
State  of  Ne^a:  York, 
County  of  Erie. 

Benjamin  F.  Butler,  being  duly  sworn,  says: 

First,  That  he  is  the  attorney  retained  by  the  defendant,  Richard 
Roe,  in  the  above  entitled  cause.  {^Paragraphs  two,  three,  four 
andfvc  as  in  the  preceding  form.) 

Gilbert,  13  Hun  (N.  Y.) 494;  Broadway  new  facts,    if  anv,    are  claimed  to  be 

Bank  v.  Danforth,  7  How.  Pr.  (N.  Y.  shown.     Rules  24  and  25,  Hun's  Court 

Supreme  Ct.)  264.     See  also  Smith  v.  Rules  (N.  Y.  1896),  pp.  112,  114. 

MuUiken,    2    Minn.    319;     Chemung  An  order  extending  the  time  to  an- 

Canal   Bank   z<.  Judson,   10   How.   Pr.  swer,    procured   without   the  affidavit 

(N.  Y.  Supreme  Ct.)  133.  required,  is  irregular.     Quinn  v.  Case, 

1.  If  an  extension  of  time  has  been  2  Hilt.  (N.  Y.)  467;  Ellis  r.  Van  Ness, 

had  by  stipulation  or  order,  or  if  an  14  How.  Pr.  (N.  Y.  Supreme  Ct.)  313: 

application  has   been   made   therefor,  Graham  v.  Pinckney,  7  Robt.  (N.  Y.) 

the  affidavit  should   contain   a  recital  147;    Davenport  r.   SniflFen,    i    Barb, 

thereof,  and  to  what  court  or  judge  the  (X.    Y.)  223;   Campbell  v.  American 

same  was  made,  and  what  order  or  de-  Zylonite    Co..    53   N.   Y.   Super.    Ct. 

cision  was   made    thereon,  and   what  131. 
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Sixth,  That  from  the  statement  of  the  case  in  the  action  made  to 
him  by  the  defendant,  Richard  Roe,  the  deponent  verily  believes 
that  said  defendant  has  a  good  and  substantial  defense  upon  the 
merits  to  the  cause  of  action  set  forth  in  the  complaint  (or  to  some 
part  thereof).'^  Benjamin  F.  Butler. 

Sworn  before  me,  this  twenty-sixth 
day  of  February,  A.D.  \%96. 

Henry  Grimshaw,  Notary  Public, 
Erie  County,  Neijo  York. 

c.  Order  Granting  Extension  of  Time. 
Form  No.   i4  45- 

Supreme  Court  of  Erie  county,  Nev)  York. 

John  Doe,  plaintiff,       ^ 

against  > 

Richard  Roe,  defendant.  ) 

On  reading  the  annexed  affidavit  of  Richard  Roe,  the  defendant 
(or  oj"  Benjamin  F.  Butler,  attorney  for  the  defendant^  in  the 
above  entitled  cause,  ordered,  that  the  time  for  the  defendant  to 
answer,  demur  to,  or  make  such  application  in  relation  to  the  com- 
plaint in  this  action,  as  he  may  be  advised,  be  and  the  same  is 
hereby  extended  twenty  days  from  the  third  day  of  March,  i896,  the 
date  of  issue  in  said  action  to  stand  as  if  no  extension  of  time  had 
been  granted. 2  yohn  Marshall,  Justice  Supreme  Court. 

February  26,  i8P6. 

1.  See  rule  24,  Hun's  Court  Rules  §1778.  This  exception  applies  also  to 
(N.  Y.  1896),  p.  112.  municipal     corporations.      Moran     v. 

2.  Where  no  previous  application  Long  Island  City,  loi  N.  Y.  439.  And 
has  been  made,  and  the  time  for  an-  when  the  time  to  serve  any  pleading 
swering  has  not  expired,  this  order  has  been  extended  by  stipulation  or 
may  be  made  on  the  ex  parte  applica-  order  for  twenty  days,  no  further  time 
tion  of  the  defendant.  N.  Y.  Code  of  shall  be  granted  by  order  except  upon 
Civ.  Proc,  §  781 ;  Wilcock  v.  Curtis,  i  two  days'  notice  to  the  adverse  party 
Code  Rep.  (N.  Y.)  96.  of  the  application  for  such  order.    Rule 

There  is  an  exception  to  this  rule,  24,  Hun's  Court  Rules  (N.  Y.  1896),  p. 
however,  where  an  action  is  brought  112.  This  order  gives  the  defendant 
against  a  foreign  or  domestic  corpora-  twenty  days  in  addition  to  the  original 
tion  to  recover  damages  for  the  non-  time,  and  not  merely  twenty  days 
payment  of  a  promissory  note  or  other  from  the  date  of  the  order.  Pattison 
evidence  of  debt,  for  the  absolute  pay-  v.  O'Connor,  23  Hun  (N.  Y.)  307. 
ment  of  money  upon  demand  or  at  a  Service  of  Order  and  Affidavit. — The 
particular  time,  in  which  case  an  order  affidavit  upon  which  the  order  is 
extending  the  time  to  answer  or  de-  granted,  or  a  copy  thereof,  must  be 
mur  shall  not  be  granted  except  by  the  served  with  a  copy  of  the  order,  other- 
court  upon  notice  to  the  plaintiflF's  at-  wise  the  order  may  be  disregarded, 
torney.     N.   Y.  Code  of    Civ.    Proc,  N,  Y.  Code  of  Civ.  Proc,  §  782. 
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I.  Formal  parts,  856. 

1.    Titles  of,  856. 

a.   By  Single  Defendan  ,  856. 

d.    By  One  of  Several  Defendants,  856. 

c.  By  Two  of  Several  Defendants,  856. 

d.  foint  Answer  of  Several  Defendants,  856. 

e.  Further  Answers  where  Exceptions  Taken  to  Former  Answer 

and  Bill  Amended,  856. 

f.  Death  of  Plaintiff  before  All  of  Defendants  huj/e  Answered, 

and  Bill  been  Frequently  Amended,  857. 

g.  Where  Adult  and  Infant  Defendants  foin  in  Answering,  857. 
h.    Of  a  Supplemental  Answer,  857. 

a.   Commencement,  857. 

a.  Long  Form,  857. 

b.  Short  Form,  857. 

8.   Other  Cojntnon  Forms,  857. 

a.  Where  a  Defendant  Admits  a  Statemen.,  857. 

b.  Where  a  Defendajtt  Believes  a  Statement  may  be  True,  but 

Qualifies  His  Admission,  Having  No  Personal  Knowledge 
of  It,  858. 

c.  Where  One  of  Two  Defendants  Denies  the  Allegations  in  the 

Bill,  and  the  Other  Believes  Such  Denial  to  be  True,  858. 

d.  Where  a  Schedule  of  Deeds  is  Required  to  be  Set  Forth,  858. 

e.  Where  an  Account  of  Rent,  or  Moneys  Received  or  Paid,  is 

Required  to  be  Set  Forth  by  Severcil  Defendants,  858. 

f.  Where  a  Defendant  is  Entirely  Ignorant  with  Regard  to  the 

Statement  in  the  Bill,  858. 

g.  Where   One  of   Two    Defendants,   of  His  Own  Knowledge , 

Knows  the  Statement  in  the  Bill  to  be  True,  and  the  Other 
Defendant  does  Not  Know  the  Same,  but  Believes  the  An- 
swer of  His  Codefendant,  859. 

II.  SOME  COMPLETE  FORMS,  859. 

1.  The  Answer  Generally  —  a  Precedent,  859. 

3.  Answer  Setting  up  Statute  of  Frauds,  861. 

3.  Plea  Supported  by  Answer,  861. 

4.  Order  for  Plea  to  Stand  for  an  Answer,  867. 

5.  Infant's  Answer  by  Guardian  ad  Litem,  867. 

6.  Verification  of  Same,  867. 

III.  MARRIED  WOMAN  ANSWERING  SEPARATELY,  868. 

1.  Petition  of  Wife  to  Answer  Separately,  868. 
3.   Order  for  Wife  to  Answer  Separately,  868. 
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IV.  Oath  or  affidavit  of  verification,  868. 

1.   Order  to  Take  Answer  without  Oath,  868. 
3.    The  Oath  —  English  Form,  869. 

3.  Certificate  of  Verification,  869. 

4.  Affidavit  of  Verification  of  Sole  Defendant,  869. 
6.  Oath  of  Interpreter  to  Answer  of  Foreigner,  870. 

6.  Jurat  to  Such  Answer,  870. 

7.  Verification  of  Foreigner  through  Interpreter,  870. 

8.  Certificate,  etc.,  of  Judge  to  Answer  of  Nonresident,  871. 

9.  Jurat  to  Answer  of  an  Illiterate  Person,  871. 

V.  TAKING  ANSWER  ABROAD,  871. 

1.  Order  to  Take  Answer  Abroad,  871. 

2.  Commission  for  the  Same,  871. 

3.  Dedimus  Potestatem  to  Take  Answer,  Plea,  or  Demurrer,  873. 

4.  Instructions  to  Commissioners,  873. 

VI.  AFFIDAVIT  THAT  NO  ANSWER  HAS  BEEN  DEUVERED,  SO 
THAT  A  DECREE  MAY  BE  ENTERED  UPON  THE  BILL 
AS  CONFESSED,  875. 

VII.  EXCEPTIONS  TO  ANSWER,  875. 

1.  For  Insufficiency,  875. 

2.  Order  on  Exceptions  —  Federal  Courts,  876. 

3.  Order  Striking  out  Answer  for  Insufficiency ,  877. 

4.  For  Impertinence  and  Scandal,  877. 

6.  Order  to  Expunge  upon  Submission  to  Such  Exceptions,  ^TJ. 

6.  Order  to  Expunge  when  Such  Exceptions  are  Sustained,  878. 

7.  Order  for  Answer  on  Submission  to  Exceptions,  878. 

8.  Amended  Answer  after  Exceptions,  878. 

9.  Order  of  Reference  of  Exceptions,  879. 

10.  Report  upon  Exceptions,  879. 

11.  Exceptions  to  a  Report  upon  Exceptions,  880. 

12.  Order  for  Further  Answer  on  Report,  880. 

13.  Form  of  Further  Answer  after  Exceptions  and  Amendments,  880. 

14.  Order  of  Reference  —  Second  or  Third  Answer,  88 1 . 

16.   Order  for  an  Attachment  on  Third  Answer  Insufficient,  881. 
16.   Order  for  Bill  pro  Confesso  on  Third  Answer  Insufficient,  882. 

VIII.  PROCEEDINGS  TO  COMPEL  ANSWER  AFTER  APPEARANCE,  882. 

1.  Affidavit  that  Discovery  is  Necessary ,  882. 

2.  Order  to  Answer,  882. 

3.  Affidavit  of  Default  to  File  Answer,  883. 

4.  Order  for  Attachment,  883. 

5.  Order  to  File  Interrogatories  and  Intermediate  Detainer,  883. 

6.  Interrogatories,  884. 

7.  Answer  to  Interrogatories,  884. 

8.  Order  of  Commitment,  %Z^. 

9.  Order  Giving  Further  Time  to  Answer  after  Attachment  for  Con- 

tempt,  885. 

10.  Order  of  Cotiiiiiitment  on  Disobedience  of  Foregoing  Order,  886. 

11.  Warrant  or  Mittimus  on  the  Preceding  Order,  886. 

12.  Certificate  of  Sheriff"  Indorsed  on  Mittimus,  887. 

13.  Order  of  Sequestration  after  Commitment,  887. 

14.  Commission  of  Sequestration,  888. 
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I.  FORMAL  PARTS. 

1.  Titles  of. 

a.  By  Single  Defendant. 

Form  No.  1446. 

The  answer  of  Adam  Brown,  defendant,  to  the  bill  of  complaint 
of  Charles  Morris,  complainant. 

b.  By  One  of  Several  Defendants. 

Form  No.  1447. 

The  answer  of  Solomon  Downing;  one  of  the  defendants  to  the 
[original  and]  amended  bill  of  complaint  of  Henry  North,  com- 
plainant. 

THE  SAME IN  MAINE. 

Form  No.  1448. 
Penobscot,  ss. 

John  Doe  ) 

against  >  In  the  Supreme  judicial  Court. 

Richard  Roe,  et  al.  ) 

The  answer  of  Richard  Roe,  w^ho  says,  etc.^ 

e.  By  Two  of  Several  Defendants. 

Form  No.  1449. 

The  joint  and  several  answer  of  Lewis  Rowell  and  John  Turner, 
two  of  the  defendants,  to  the  bill  of  complaint  o^  Bernard  Duncan 
and  Charles  Avery,  complainants. 

d.  Joint  Answer  of  Several  Defendants. 
Form  No.  1450. 

The  joint  and  several  answer  of  Mary  Pell,  Rachel  Pell  in  the 
bill  called  Eliza  Pell,  and  jfohn  Rowell  in  the  bill  called  Abner 
Rowell,  and  Simon  Turner,  defendants  to  the  bill  of  complaint  of 
Maurice  Remsen,  complainant. 

e.  Further  Answers  where  Exceptions  Taken  to  Former  Answer  and  Bill 

Amended. 

Form  No.  1 4  5  i . 

The  further  answer  of  Thomas  Johnson,  one  of  the  defendants, 
to  the  original  bill,  and  his  answer  to  the  amended  bill  of  com- 
plaint of  Solomon  Solomons  and  Bradley  Reardon,  complainants. 

1.  The  clause  reserving  exceptions,  nation,  and  the  general  traverse  may 

and  protestations  in  pleas,  answers,  and  be  omitted.     Me.  Equity  Rule  15,72 

demurrers,  and  the  common  conclud-  Me.  588. 
ing  clause  in  answers  denying  combi- 
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f.  Death  of  Plaintiflf  before  AH  of  Defendants  have  Answered,  and  Bill 
been  Frequently  Amended. 

Form  No.  1452. 

The  joint  and  several  answer  of  Susan  Armstrongs  Charles 
Drew,  and  Edward  Rose,  three  of  the  defendants,  to  the  original 
and  amended  bill  of  complaint  of  Noah  Porter,  deceased,  and  also 
their  answer  to  the  bill  of  revivor  and  amended  bill  of  Adam 
Downing;  complainant. 

g.  Where  Adult  and  Infant  Defendants  Join  in  Answering. 

Form  No.  1453. 

The  joint  and  several  answer  of  Benjamin  yohnson  and  Mary 
his   wife,  Henry    Fuller,   Edward  Fuller,  William   Fuller,  and 

Thomas  Powers,  and  of  William  Powers  and  jfosephine  Powers, 
infants  under  the  age  of  twenty-one  years,  by  yohn  Powers,  their 
guardian,  nine  of  the  defendants,  to  the  bill  of  complaint  of  George 

Turner,  complainant. 

h.  Of  a  Supplemental  Answer. 

Form  No.  1454. 

The  supplemental  answer  of  Peter  T.  Wright,  Solon  Green,  and 
Timothy  Riley,  three  of  the  defendants,  to  the  bill  of  complaint  of 
Frederick  W.  Brewster  and  Ezra  Caldwell,  complainants. 

2.  Commencement. 

a.  Long  Form. 

Form  No.  1455. 

This  defendant  now  and  at  all  times  hereafter,  saving  and  reserv- 
ing unto  himself  all  benefit  and  advantage  of  exception  which  can 
or  may  be  had  or  taken  to  the  many  errors,  uncertainties,  and  other 
imperfections  in  the  said  complainant's  bill  of  complaint  contained, 
for  answer  thereunto,  or  unto  so  much  and  such  parts  thereof  as 
this  defendant  is  advised  is  or  are  material  or  necessary  for  him  to 
make  answer  unto,  this  defendant,  answering,  saith,  etc. 

b.  Short  Form. 

Form  No.  1456. 

This  defendant,  reserving  to  himself  all  right  of  exception  to  the 
said  bill  of  complaint,  for  answer  thereto  saith,  etc. 

3.  Other  Common  Forms. 

a.  Where  a  Defendant  Admits  a  Statement. 
Form  No.  1457. 

And  this  defendant,  further  answering,  saith  he  had  been  in- 
formed, and  believes  it  to  be  true,  that,  etc.  (or  this  defendant 
admits  that,  etc.). 
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b.  Where  a  Defendant  Believes  a  Statement  may  be  True,  but  Qualifies 

His  Admission,  Having  No  Personal  Knowledge  of  It. 

Form  No.  1458. 

And  this  defendant  further  saith  that  he  has  never  heard  or  been 
informed,  save  by  the  said  complainant's  bill,  whether,  etc.  ;  but 
this  defendant  believes  that,  etc.,  as  in  the  said  bill  is  alleged. 

c.  Where  One  of  Two  Defendants  Denies  the  Allegations  in  the  Bill,  and 

the  Other  Believes  Such  Denial  to  be  True. 

Form  No.  1459. 

And  this  defendant  Rachel  Brotvn,  further  severally  answ^er- 
ing,  saith  she  denies,  and  this  defendant  Seth  Turner  believes 
such  denial  to  be  true,  that  the  said  Mary  R.  Southivorth  was  then 
incapable  of  understanding  the  said  codicil,  but  saith  that  she  fully 
knew,  etc. 

d.  Where  a  Schedule  of  Deeds  is  Required  to  be  Set  Forth. 
Form  No.  1460. 

And  this  defendant  further  saith  he  hath  in  the  schedule  to  his 
answer,  annexed  or  underwritten,  and  which  he  prays  may  be  taken 
as  part  thereof,  set  forth,  according  to  the  best  and  utmost  of  his 
knowledge,  remembrance,  information,  and  belief,  a  full,  true,  and 
particular  list  or  schedule  of  all  deeds,  etc.,  and  this  defendant  is 
ready  to  produce  and  leave  the  same  in  the  hands  of  his  clerk  in 
court  for  the  usual  purposes. 

e.  Where  an  Account  of  Rent,  or  Moneys  Received  or  Paid,  is  Required 
to  be  Set  Forth  by  Several  Defendants. 

Form  No.  146  i. 

And  these  defendants,  further  severally  answering,  say  they  have 
in  the  [first]  schedule  to  this  answer,  annexed  or  underwritten,  and 
which  they  pray  may  be  taken  as  part  thereof,  set  forth,  according 
to  the  best  and  utmost  of  their  several  and  respective  knowledge, 
remembrance,  information,  and  belief,  a  full,  true,  and  particular 
account  of  all  and  every  sum  and  sums  of  money,  etc.  (or,  if  an  ac- 
count is  required  as  to  real  estate,  thus  :  a  full,  true,  and  Just  rental 
and  particular  of  all  and  singular  the  real  estates,  etc.). 

f.  Where  a  Defendant  is  Entirely  Ignorant  with  Regard  to  the 
Statement  in  the  Bill. 

Form  No.  i  462. 

And  this  defendant,  further  answering,  says  he  knows  not,  and 
has  not  been  informed  save  by  the  said  complainant's  said  bill,  and 
cannot  set  forth  as  to  his  belief  or  otherwise,  whether  the  said  com- 
plainant has  or  has  not  applied  for  or  procured  letters  of  administra- 
tion of  the  goods,  chattels,  rights,  and  credits  of  the  said  Enoch 
Bro-iVn  to  be  granted  to  her,  by  and  out  of  the  proper,  or  any,  office 
of  probate ;  nor  whether,  etc. 
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g.  Where  One  of  Two  Defendants,  of  His  Own  Knowledge,  Knows  the 
Statement  in  the  Bill  to  be  True,  and  the  Other  Defendant  Does  Not 
Know  the  Same,  but  Believes  the  Answer  of  His  Codefendant. 

Form  No.  1463. 

And  this  defendant  Bcnjafnin  Ro-well,  further  severally  answer- 
ing, saith,  and  this  defendant  Charles  Bartlett  believes  it  to  be 
true,  that  the  said  testator  was  not,  etc. 

III.  SOME  COMPLETE  FORMS. 

1.  The  Answer  Generally  —  a  Precedent. 

Form  No.  1464. 

(Precedent  in  Barron  v.  Paine,  83  Me.  314.) 

The  answer  of  Edgar  M.  Paine,  who  says: 

First,  That  as  to  the  allegations  contained  in  paragraphs  Nos.  i, 
2,  and  4,  of  the  complainants'  bill,  the  respondent  has  no  knowledge 
or  information  in  the  premises,  and  neither  admits  nor  denies  said 
allegations,  but  calls  for  proofs. 

Second,  That  on  the  date  alleged  the  respondent  did  agree  to 
take  and  did  take  one  hundred  shares  of  the  capital  stock  of  said 
Bar  Harbor  Land  Company,  but  that  the  respondent  did  pay  for 
the  same  in  cash  at  the  rate  of  three  and  Jifty  one-hundredths  dollars 
per  share;  in  all  paying  to  said  company  for  said  stock  three  hundred 
and  jifty  dollars  in  cash. 

Third,  The  respondent  admits  that  the  proceedings  of  the  com- 
plainants to  obtain  their  said  judgment  against  said  company  were 
commenced  on  the  seventh  day  of  September,  A.D.  i85P,  but  avers 
that  it  is  nowhere  alleged,  as  a  matter  of  fact  in  the  complainants' 
bill,  that  said  proceedings  to  obtain  judgment  were  thus  commenced 
during  the  ownership  by  said  respondent  of  his  said  shares  of  stock, 
or  within  one  year  after  the  transfer  of  said  stock  was  recorded  upon 
the  books  of  the  Bar  Harbor  Land  Company  aforesaid.  And  the 
respondent  insists  on  this  special  matter  of  defense  and  asks  to  have 
the  same  benefit  therefrom  as  if  he  had  demurred  specially  to  said  bill. 

Fourth,  The  respondent  further  avers  that  the  debt,  upon  which 
said  judgment  against  said  Bar  Harbor  Land  Company  was  ob- 
tained, was  a  mortgage  debt  of  said  company,  as  appears  by  the 
following  statement :  On  June  I4,  i857,  the  complainants  owning 
certain  real  property  in  the  town  of  Eden,  Hancock  county,  Maine, 
subject  to  a  mortgage  for  three  thousand  dollars  and  interest  at  six 
per  cent,  until  paid,  given  August  3,  1S86,  to  James  Eddy,  con- 
veyed the  said  property  to  said  company ;  and  as  a  part  considera- 
tion for  said  conveyance,  the  said  company  promised,  covenanted, 
and  agreed  with  the  complainants  to  assume  and  pay  said  mortgage  ; 
and  that  this  agreement  is  the  same  contract  referred  to  in  para- 
graph one  of  the  complainants'  bill  as  the  basis  for  the  judgment 
herein  described. 

[The  respondent  further  avers  that  the  debt  which  is  the  founda- 
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tion  of  this  proceeding  was  not  contracted  during  his  ownership  of 
said  unpaid  stock,  and  he  further  avers  that  said  judgment  is  invalid 
in  particulars  which  could  avail  the  corporation  on  a  writ  of  error. ]l 
And  the  respondent  prays  that  the  complainants'  bill  may  be  dis- 
missed, and  that  he,  the  respondent,  may  have  decreed  to  him  his 
reasonable  costs  in  this  behalf  most  wrongfully  sustained. 

Edgar  M.  Paine,      "^ 

THE  SAME NEW   HAMPSHIRE. 

Form  No.  i  465. 
In  the  Supreme  Judicial  Court. 
Hillsborough^  ss. 

Thomas  Putnam        ) 

against  >  The  answer  of  Timothy  Arrington. 

Theodore  Do-wnes,  etc.  ) 

The  said  Timothy  Arrington  says  said  Theodore  Dowries^  on  the 
nineteenth  day  of  March,  i895,  was  greatly  in  debt,  beyond  his 
means  to  pay ;  and  for  the  purpose  of  delaying  and  defrauding  his 
creditors,  without  any  valuable  consideration  paid  by  said  Thomas 
Putnam  or  received  by  said  Theodore  Doivnes,  he  did  then  make 
and  deliver  to  said  Thomas  Putnam  his  promissory  note  of  that 
date,  for  the  sum  of  one  thousand  dollars,  and  interest,  payable  in 
one  year,  with  interest,  in  said  bill  mentioned,  and  executed  and 
delivered  to  said  Thomas  Putnam  the  said  mortgage  in  said  bill  set 
forth.  On  the  ttvclfth  day  of  February ,  i896,  the  said  Theodore 
Doivnes  being  then  and  long  before  justly  indebted  to  this  defend- 
ant in  the  sum  of  eight  hundred  dollars,  upon  and  by  virtue  of 
certain  promissory  notes  theretofore,  for  a  valuable  and  bona-jide 
consideration,  made  and  executed  to  him,  this  defendant  became 
urgent  for  the  payment  of  the  same;  and  said  Theodore  T)ownes 
then  proposed  to  make  and  execute  to  this  defendant  a  deed  of 
conveyance  of  the  said  premises  in  said  bill  described;  and  this 
defendant,  having  no  notice  of  said  pretended  mortgage,  or  reason 
to  believe  or  suspect  the  existence  of  the  same,  but  being  on  friendly 
terms  with  said  Thomas  Putnam,  did  consult  and  advise  with  him 
relative  to  purchasing  of  said  Theodore  Downes  the  premises  afore- 
said, for  said  sum  of  eight  hundred  dollars,  which  he  now  alleges  to 
be  greatly  above  the  value  thereof,  and  the  said  Thomas  Putnam 
did  then  and  there  strongly  recommend  and  advise  this  defendant  to 
make  the  said  purchase,  and  this  defendant  thereupon  agreed  to  buy 
and  did  purchase  said  premises  for  said  eight  hundred  dollars,  and 
took  from  Theodore  Do-wnes  a  good  and  valid  conveyance,  as  he 
is  advised  and  believes,  of  said  premises,  and  actually  and  in  good 
faith  paidthe  said  sum  of  r/*^^///a«(/rc(/ dollars,  by  giving  up  and  sur- 
rendering to  said  Theodore  Doivnes  his  said  notes,  without  notice  of 
the  said  title  now  by  said  Thomas  Putnam  in  said  bill  set  up. 2 

Timothy  Arrington, 
By  ^uentin  Alexander,  his  Solicitor. 

1.  This  paragraph  is  an  amendment.         2.  See  Forms  in   Equity,  No.  7,  38 

N.  H.  616,  56  N.  H.615. 
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2.  Answer  Setting*  up  Statute  of  Frauds. 

Form  No.  1466. 

And  this  defendant  saith  that  by  an  act  of  the  people  of  the 
state  of  Ne~J0  Tork,  represented  in  Senate  and  Assembly,  which 
took  effect  on  thejirst  day  of  yanuary,  i830,  entitled  "of  fraudu- 
lent conveyances  and  contracts  relative  to  lands,"  it  was,  among 
other  things,  enacted,  that,  etc.  (//^e  which  is  applicable').  And 
this  defendant  insists  upon  the  said  statute,  and  claims  the  same 
benefit  as  if  he  had  pleaded  the  same. 

3.  Plea  Supported  by  Answer. 

Form  No.   1467. 

In  Chancery. 
Before  the  Chancellor.  The  joint  plea  of  the  rector,  church  war- 
dens, and  vestrymen  of  Trinity  Church,  in  the  city  oi  New  Tork, 
William  Berrian  and  William  "jfohnson,  defendants,  to  part, 
and  their  joint  and  several  answers  to  the  residue,  of  the  bill  of 
complaint  of  John  Bogardus,  complainant. 

These  defendants,  by  protestation,  not  confessing  all  or  any  of  the 
matters  and  things  in  the  complainant's  said  bill  to  be  true,  in  such 
manner  and  form  as  the  same  are  therein  stated  and  alleged,  as  to 
all  the  relief  prayed  by  the  said  bill,  and  as  to  all  the  discovery 
thereby  prayed,  save  and  except  so  much  thereof  as  relates  to  the 
supposed  entry  of  these  defendants,  the  rector,  church  wardens, 
and  vestrymen  of  Trinity  Church,  in  the  city  of  New  Tork,  by 
that  or  any  other  corporate  name,  into  or  upon  certain  pieces  or 
parcels  of  land  formerly  called  the  Dominie' s  Bowery,  in  said  bill 
mentioned  under  and  by  virtue  of  the  instrument  of  transport,  trans- 
fer, or  conveyance  also  mentioned  in  the  said  bill,  as  in  said  bill 
alleged;  and  so  much  as  relates  to  their,  the  rector, church  war- 
dens, and  vestrymen  of  Trinity  Church,  in  the  city  of  New  York, 
being  by  that  or  any  other  corporate  name  seised  or  possessed,  or 
holding  the  said  pieces  or  parcels  of  land,  or  any  part  thereof,  or 
any  estate,  right,  title,  or  interest  in  the  same,  or  any  part  thereof, 
under  or  by  virtue  of  the  said  instrument  of  transport,  transfer,  or 
conveyance  in  common  and  undivided  with  the  said  complainant, 
or  any  of  his  ancestors,  as  in  said  bill  alleged. 

And  so  much  thereof  as  relates  to  their,  the  rector,  church 
wardens,  and  vestrymen  of  Trinity  Church,  in  the  city  of  New 
Tork,  claiming  to  hold  by  that  or  any  other  corporate  name  the 
said  pieces  or  parcels  of  land,  or  any  part  thereof,  or  any  estate, 
right,  title,  or  interest  therein,  in  common  and  undivided  with  the 
said  complainant,  or  any  of  his  ancestors,  or  under  the  said  instru- 
ment of  transport,  transfer,  or  conveyance,  or  the  deed  of  confirma- 
tion in  said  bill  mentioned,  as  in  said  bill  alleged. 

And  so  much  thereof  as  relates  to  the  alleged  receipt  by  these 
defendants,  the  rector,  church  wardens,  and  vestrymen  of  Trinity 
Church,  in  the  city  of  New  Tork,  by  that  or  any  other  corporate 
name,  of  any  rents,  issues,  profits,  avails,  or  proceeds  of,  or  arising 
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out  of,  the  said  pieces  or  parcels  of  land,  or  any  part  thereof,  in  trust 
for  or  to  the  use  of  the  said  complainant,  or  any  of  his  ancestors, 
as  in  said  bill  alleged.  And  so  much  thereof  as  relates  to  any  seisin 
of  the  said  complainant,  or  any  of  his  said  ancestors,  of  any  estate, 
interest,  or  share,  in  common  and  undivided  with  the  said  corpora- 
tion, of  or  in  the  said  pieces  or  parcels  of  land,  or  to  taking  of 
certain  of  the  explees  and  profits  thereof,  by  Cornelius,  the  great 
grandson  of  Aneke  Bogardus,  in  the  said  bill  named,  as  in  the  said 
bill  alleged. 

And  so  much  thereof  as  relates  to  the  written  communication  in 
the  said  bill,  stated  to  have  been  made  by  jfames  Duane,  yohn  Jay, 
William  Duer,  John  Rutherford,  and  James  Farquhar,  to  certain 
agents  of  the  heirs  of  the  said  Aneke  Bogardus ;  and  so  much 
thereof  as  relates  to  the  certified  copy  of  the  record  of  transf>ort, 
transfer,  or  convevance  enclosed  in  the  said  \vritten  communication  ; 
and  to  the  authoritv  of  the  said  James  Duane,  John  Jay,  William 
Duer,  John  Rutherford,  and  James  Farquhar ;  and  also  so  much 
thereof  as  relates  to  the  intent  of  the  said  communication  —  these 
defendants  do  plead  in  bar  and  say  that  her  late  majesty  Anne, 
then  ^ueen  of  England,  Scotland,  France,  and  Ireland,  being  in  the 
possession  and  occupation  of  all  that  certain  tract  or  parcel  of  land 
then  known  by  the  name  of  the  Duke'' s  Farm,  King^ s  or  ^ueen"" s 
Farm,  situate  in  the  city  of  Neiv  York,  referred  to  in  the  said  bill, 
and  bounded  as  is  therein  specified,  and  of  which  the  lands  called 
the  Dominie'' s  Bo-jcery  in  the  said  bill  mentioned  are  parcel,  and 
being  in  receipt  of  the  rents  and  profits  thereof  to  her  own  sole  and 
separate  use  and  benefit,  did  by  certain  letters  patent  under  the 
great  seal  of  the  then  province  of  JVe^  York,  bearing  date  the 
twenty-third  day  of  November ,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  five,  in  the  said  bill  referred  to,  which  said 
letters  patent  under  the  seal  aforesaid,  bearing  date  the  same  day 
and  year  last  aforesaid,  are  in  the  possession  of  the  defendants,  the 
rector,  church  wardens,  and  vestrymen  of  Trinity  Church,  in  the 
city  of  New  Tork,  ready  to  be  produced  to  this  honorable  court, 
give,  grant,  ratify,  and  confirm  unto  these  defendants,  the  rector, 
church  wardens,  and  vestrymen  of  Trinity  Church,  in  the  city  of 
New  York,  by  their  then  corporate  name  of  the  rector  and  inhabi- 
tants of  the  city  of  New  York  in  communion  of  the  Church  of 
England,  as  by  law  established,  and  to  their  successors  forever, 
among  other  lands  therein  described,  all  that  said  parcel  of  land 
then  known  by  the  name  of  the  Duke'' s  Farm,  King's  Farm,  or 
Queens  Farm,  together  with  the  hereditaments  and  appurtenances 
thereunto  belonging  and  apjjertaining,  excepting  and  reserving  all 
gold  and  silver  mines,  to  be  had  and  holden  unto  them  the  rector 
and  inhabitants  of  the  city  of  New  York  in  communion  of  the 
Church  of  England,  and  their  successors  forever.  To  be  holden  of 
her  said  majestv,  her  heirs  and  successors,  in  free  and  common  socage, 
as  of  her  manor  in  East  Greenwich,  in  the  county  of  Kent,  in  her 
said  kingdom  of  England.  Yielding  and  paying  therefor  yearly 
and  every  year  unto  her  said  majesty,  her  heirs  and  successors,  at 
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the  said  city  of  Nev)  Tork,  to  her  collector  and  receiver-general  there, 
for  the  time  being,  in  the  feast  of  the  nativity  of  our  blessed  Saviour, 
the  yearly  rent  of  three  shillings  of  current  money,  in  lieu  and  instead 
of  all  other  rents,  services,  dues,  duties,  and  demands  whatsoever. 
And  these  defendants  further  say  that  under  and  by  virtue  of  the 
said  letters  patent,  and  not  otherwise,  these  defendants,  the  rec- 
tor^ church  "Wardens^  and  vestrymen  of  Trinity  Churchy  in  the 
city  of  New  York,  by  their  then  corporate  name  therein  mentioned, 
did,  on  the  day  of  the  date  of  said  letters  patent,  enter  in  and  upon, 
and  become  seised  in  their  demesne  as  of  fee  of  the  said  parcel  of 
land  and  premises  therein,  called  the  Duke'' s  Earm,  King's  Farm, 
and  ^ueen"" s  Farm,  including  the  said  premises  in  said  bill  desig- 
nated by  the  name  of  Dominic' s  Bowery;  claiming  by  force  and 
virtue  of  the  said  letters  patent,  and  not  otherwise,  to  be  of  right 
sole  and  exclusive  owners  of  the  same,  and  of  every  part  thereof  in 
fee  simple ;  and  as  such  owners,  to  be  of  right  entitled  so  to  enter 
upon  and  become  seised  and  possessed  thereof  as  aforesaid.  And 
rector,  church  wardens,  and  vestrymen  of  Trinity  Church,  in 
the  city  of  New  York,  by  themselves,  under  one  or  other  of  their 
corporate  names  in  the  said  bill  mentioned,  and  those  claiming 
under  them,  the  said  last  mentioned  defendants,  from  the  said  day 
of  such  their  entry  as  aforesaid  upon  the  said  parcel  of  land  and 
premises  so  called  the  Duke'' s  Farm,  King's  Farm,  or  ^ueeii  s 
Farm,  continually  down  to  the  present  time,  have  been  in  the  un- 
interrupted, sole,  exclusive,  and  actual  seisin  and  possession  of  the 
said  premises  called  the  Dominie' s  Bowery,  in  the  said  bill  men- 
tioned, and  every  part  and  parcel  thereof,  claiming  to  have  and 
hold  the  same  as  sole  and  exclusive  owners  thereof  in  fee  simple ; 
and  during  the  whole  of  that  time  have  been  in  the  sole  and  exclu- 
sive receipt  and  enjoyment  of  the  rents,  issues,  profits,  avails,  and 
proceeds  thereof,  and  of  every  part  thereof,  to  their  own  sole  and 
separate  use  and  benefit ;  claiming  to  be  of  right  entitled  to  receive 
and  enjoy  the  same,  and  without  having  paid  over  or  accounted  for 
to  the  complainant,  or  any  or  either  of  those  persons  under  whom 
he  by  his  bill  claims  to  derive  title,  any  part  of  the  said  rents,  issues, 
profits,  avails,  or  proceeds,  and  without  having  ever  at  any  time  or 
in  any  time,  by  any  of  their  corporate  names  aforesaid,  or  other- 
wise, held  or  possessed  the  said  last  mentioned  premises,  or  any  part 
or  parcel  thereof,  or  any  estate,  right,  title,  or  interest  therein,  or 
any  rents,  issues,  profits,  avails,  or  proceeds  of,  or  arising  out  of, 
the  same,  or  any  part  thereof,  in  common  and  undivided  with,  or  as 
trustee  of,  the  complainant,  or  of  any  other  person  or  persons  under 
whom  he  by  his  said  bill  claims  to  derive  title ;  and  without  having 
ever  acknowledged  or  admitted  that  the  said  corporation  was  bound 
either  in  law  or  equity  to  pay  over  or  account  for  any  part  of  the 
said  rents,  issues,  profits,  avails,  or  proceeds,  to  the  said  complain- 
ant, or  any  person  under  whom  he  so  claims  to  derive  title,  and 
without  having  admitted  or  acknowledged  themselves,  or  by  their 
agents,  or  otherwise,  that  the  said  complainant,  or  those  under 
whom  he  claims  to  derive  title,  had  any  estate,  share  or  interest, 
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claim  or  demand,  whatsoever  in  or  to  the  said  last  mentioned  prem- 
ises, or  any  part  thereof,  or  in  or  to  any  rents,  issues,  profits,  avails, 
or  proceeds  of,  or  arising  out  of,  the  same.  All  which  matters  and 
things  these  defendants  do  aver  and  plead  to  so  much  of  the  com- 
plainant's said  bill  as  is  not  hereinbefore  particularly  excepted ; 
a,nd  humbly  crave  whether  they  shall  make  any  further  answer  to 
so  much  of  the  said  bill  as  is  hereby  pleaded  to. 

And  these  defendants,  not  waiving  their  said  plea,  but  relying 
thereon  for  answer  to  the  residue  of  the  said  bill  and  in  support  of 
their  said  plea,  say  that  they  deny  that  these  defendants,  the  rec- 
tors, church  wardens,  and  vestrymen  of  Trinity  Church,  in  the 
city  of  New  York,  have  ever  at  any  time,  by  any  of  their  corporate 
names  mentioned  in  the  said  bill,  entered  upon  the  said  premises  in 
the  said  bill  designated  by  the  name  of  the  Dominie'' s  Bowery,  or 
any  part  or  parcel  thereof,  under  the  instruinent  of  transport,  trans- 
fer, or  conveyance  mentioned  in  the  said  bill,  or  under  any  of  the 
children  or  heirs  of  Aneke  Bogardus  therein  named,  or  ever  at  any 
time  by  themselves,  or  by  any  agents,  claimed  to  hold,  or  possess, 
or  derive  title  to  the  same,  or  any  part  or  parcel  thereof,  under  the 
said  instrument  of  transport,  transfer,  or  conveyance  thereof,  under 
anv  of  the  said  children  or  heirs,  or  any  deed  of  confirmation  to 
them,  or  any  of  them,  as  in  the  said  bill  is  alleged. 

And  these  defendants,  further  answering,  deny  that  these  de- 
fendants, the  rector,  church  wardens,  and  vestrymen  of  Trinity 
Church,  in  the  city  of  N'ew  York,  by  any  or  either  of  their  corpo- 
rate names  aforesaid,  or  otherwise  howsoever,  became  seised,  or 
have  ever  at  any  time  held  or  possessed  the  said  last  mentioned 
premises,  or  any  part  or  parts  thereof,  or  any  estate,  right,  title,  or 
interest  therein,  or  any  rents,  issues,  profits,  avails,  or  proceeds  of, 
or  arising  out  of,  the  same,  or  any  part  thereof,  in  common  and 
undivided  with,  or  in  trust,  or  for  the  use  and  benefit  of  the  com- 
plainant, or  any  other  person  or  persons  being,  or  claiming,  or  pre- 
tending to  be  the  child  or  children,  heir  or  heirs,  descendant  or 
descendants,  of  the  said  Aneke  Bogardus.  And  these  defendants 
do  expressly  deny  that  these  defendants,  the  rector,  church  wardens, 
and  vestrymen  of  Trinity  Church,  in  the  city  oi  New  York,  by  and  of 
their  corporate  names  aforesaid,  or  otherwise  howsoever,  have  ever 
at  any  time  paid  over  to,  or  accounted  with,  the  complainant,  or 
those  under  whom  he  claims  title  by  the  said  bill,  for  any  part  of 
the  said  rents,  issues,  profits,  avails,  or  proceeds,  or  ever  acknowl- 
edged or  admitted  that  they  were  bound,  either  in  law  or  equity,  to 
pay  over  or  account  for  any  part  of  the  said  rents,  issues,  profits, 
avails,  or  proceeds,  to  the  said  complainant,  or  any  person  under 
whom  he  so  claims  title,  or  ever  in  any  manner  admitted  or 
acknowledged  that  the  said  complainant,  and  those  under  whom  he 
so  claims  title,  had  any  right,  title,  estate,  or  interest  whatsoever 
in  or  to  any  part  of  the  said  last  mentioned  premises,  or  in  or  to  the 
said  rents,  issues,  profits,  avails,  or  proceeds,  or  any  part  thereof. 

And  these  defendants,  further  answering,  deny  that  the  said 
complainant,  or  any  of  his  ancestors,  or  any  descendant  of  the  said 
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Aneke  Bogardus,  ever  entered  upon  or  became  seised  of  any 
estate,  interest,  or  share  in  common  and  undivided  with  these  de- 
fendants, the  rector,  church  wardens,  and  vestrymen  of  Trinity 
Church,  in  the  city  of  New  York,  under  any  of  their  corporate 
names  aforesaid,  of  or  in  the  said  last  mentioned  premises,  or  any 
part  thereof,  or  that  said  Cornelius,  the  grandson  of  the  said  Aneke 
Bogardus,  ever  took  any  of  the  explees  and  profits  thereof  in  common 
with  these  defendants,  the  rector,  church  wardens,  and  vestrymen  of 
Trinity  Church,  in  the  city  of  New  York,  under  any  of  their  cor- 
porate names  aforesaid,  as  in  the  said  bill  is  alleged. 

And  these  defendants,  further  answering,  say  that  they  have 
heard  and  believe  that  fames  Duane,  John  fay,  Willia?n  Duer, 
John  Rutherford,  and  fatnes  Farquhar  did  at  the  time,  for  this 
purpose  mentioned  in  the  said  bill,  make  an  original  communica- 
tion, in  the  form  of  a  letter,  addressed  by  them  to  William  Malcolm 
and  Jacob  Bogardus,  as  agents  for  the  claimants  of  Dominie' s 
Hook,  under  the  heirs  of  Aneke  Bogardus.  And  these  defendants 
do  believe  and  admit  that  there  was  enclosed  in  the  said  communi- 
cation a  copy  of  the  record  of  transport,  transfer,  or  conveyance  to 
Francis  Lovelace,  set  forth  in  the  said  bill,  and  certified  as  is 
therein  charged,  and  that  the  several  names  of  the  said  James 
Duane,  John  Jay,  Williatn  Duer,  John  Rutherford,  and  John 
Farquhar,  were  respectively  subscribed  to  the  said  communication 
in  the  proper  handwriting  of  each  of  them  respectively. 

And  these  defendants,  further  answering,  say  that  they  are  igno- 
rant, and  unable  to  answer,  whether  the  said  communication  was  so 
subscribed  by  the  said  James  Duane,  John  Jay,  Williatn  Duer, 
John  Rutherford,  and  James  Farquhar,  as  a  committee  of  Trinity 
Church  for  managing  their  controversy  with  the  heirs  of  Aneke 
Bogardus,  as  is  charged  in  the  said  bill,  or  how  otherwise  the  same 
was  subscribed ;  but  they  believe  and  admit  that  in  all  other  partic- 
ulars the  contents  of  the  said  written  communication,  so  far  as  the 
same  is  set  forth  in  the  said  bill,  are  therein  truly  set  forth  ;  and 
that  the  said  communication  and  enclosed  copy  of  record  are  in  the 
possession  of  one  of  the  counsel  of  certain  of  the  heirs  claimants 
under  the  said  title  of  the  said  Aneke  Bogardus,  as  is  mentioned  in 
the  said  bill. 

And  the  defendants,  further  answering,  say  that  the  said  James 
Duane,  John  Jay,  William  Duer,  John  Rutherford,  and  James 
Farquhar  were  a  committee  of  the  vestry  of  the  said  corporation, 
to  defend  the  rights  of  the  said  corporation  to  a  claim  to  part  of  the 
said  estate  of  the  said  corporation,  theretofore  called  the  Duke'' s 
Farm,  Xing' s  Farm,  or  ^ueeti' s  Farm,  then  recently  set  up  by 
the  said  William  Malcolm  and  Jacob  Bogardus,  as  such  agents, 
and  on  behalf  of  the  said  heirs ;  but  these  defendants  have  no 
knowledge  or  belief  that  the  said  James  Duane,  John  Jay,  Wil- 
liam Duer,  John  Rutherford,  and  James  Farquhar,  or  either  of 
them,  then  had  any  other  authority  in  the  premises  from  the  defend- 
ants, the  rector,  church  wardens,  and  vestrymen  of  Trinity  Church, 
in  the  city  of  New  York,  under  that  or  any  other  corporate  name, 
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than  such  as  necessarily  resulted  from  it,  was  included  in  their 
general  appointment  as  such  committee;  and  these  defendants  sub- 
mit to  this  court,  whether  such  general  authority  authorized  the 
said  committee,  or  either  of  them,  to  communicate  to  the  said 
William  Malcolm  and  jfacob  Bogardus,  as  such  agents,  the  certified 
copy  of  the  instrument  of  transport,  transfer,  or  conveyance  in  the 
said  bill  alleged  to  have  been  enclosed  in  the  said  written  com- 
munication. And  these  defendants  further  say  that  whether  in  the 
said  written  communication  the  said  committee  intended  to  refer  to 
the  one  or  the  other  two  pieces  or  parcels  of  land  severally  referred 
to  in  the  said  bill  by  the  name  of  Dominie' s  Hook  or  Dominie' s 
Bowery,  they  are  wholly  ignorant  and  unable  to  answer ;  but  they 
do  admit  that  the  said  committee,  when  speaking  of  Dominie'' s 
Hook  as  having  been  granted  by  government  to  Tritiity  Church, 
referred  to  and  intended  thereby  the  settlers'  patent  and  grant  of 
^ueen  Ann  of  the  said  tract  or  parcel  of  land  called  the  Duke'' s 
Farm,  King' s  Farm,  or  ^ueen^s  Farm,  in  the  said  bill  mentioned. 

And  these  defendants,  further  answering,  do  deny  that  the  said 
yames  Duane,  John  Jay,  Willia?n  Duer,  John  Rutherford,  and 
James  Farquhar  were  in  any  manner  or  upon  any  occasion  what- 
ever ever  authorized  by  these  defendants,  the  rector,  church 
wardens,  and  vestrytnen  of  Trinity  Church,  in  the  city  of  New 
York,  under  or  by  virtue  of  their  corporate  names  aforesaid,  to 
claim  or  set  up,  by  way  of  communication  to  the  agents  of  the 
aforesaid  claimants  or  otherwise,  that  these  defendants,  the  rector^ 
church  wardens,  and  vestryjnen  of  Trinity  Church,  in  the  city 
of  New  York,  under  any  of  their  corporate  names  aforesaid,  had  or 
held,  or  claimed  to  have  or  hold,  then,  or  at  any  other  time,  any 
part  or  parcel  of  the  said  premises  called  the  Dominie'' s  Bowery,  or 
any  right,  share,  interest,  or  title  therein  under  the  instrument  of 
transport,  transfer,  or  conveyance,  the  certified  copy  of  the  record 
whereof  was  so  as  aforesaid  enclosed  in  the  said  communication,  or 
under  any  of  the  parties  named  as  grantors  in  the  said  instrument. 
And  the  defendants  do  also  expressly  deny  that  by  the  said  com- 
munication, or  otherwise,  the  said  Jam.es  Duane,  John  Jay,  Wil- 
liam Duer,  John  Rutherford,  and  James  Farquhar,  church  war- 
dens and  vestrymen  of  Trinity  Church,  in  the  city  of  New  York, 
by  that  or  any  other  of  their  corporate  names,  held  or  possessed  any 
part  or  parcel  of  the  said  last  mentioned  premises,  or  any  right, 
share,  title,  or  interest  therein,  under  the  instrument  of  transport, 
transfer,  or  conveyance,  or  under  any  of  the  parties  named  as 
grantors  in  the  said  instrument. 

And  these  defendants  deny  all,  and  all  manner  of  unlawful  com- 
bination and  confederacy,  charged  in  the  said  bill,  and  humbly 
pray  to  be  hence  dismissed,  with  their  reasonable  costs  in  this  be- 
half most  wrongfully  sustained. i  Benjamin  F.  Butler, 

Solicitor  for  Defendants. 

1.  This  was  the  answer  in  Bogjardus  precedent  is  taken  from  3  Hoff.  Ch. 
?;.  Trinity  Church,  4  Paige  (N.Y.)  178,  Pr.  59.  Benj.  F.  Butler,of  New  York, 
ffj^rwerf  in  15  Wend.  (N.  Y.)  III.  The     then   attorney-general  of  the   United 
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4.  Order  for  Plea  to  Stand  for  an  Answer. 

Form  No.  1468. 

The  plea  of  the  defendant  yohn  Turner  to  the  bill  of  complaint 
in  this  cause,  having  heretofore  come  on  to  be  argued  before  the 
chancellor  (or  court),  and  counsel  on  both  sides  having  been  heard 
thereupon,  it  is  ordered  that  the  said  plea  do  stand  for  an  answer, 
with  liberty  for  the  plaintiff  to  except  thereto. ^ 

6.  Infant's  Answer  by  Guardian  Ad  Litem. 

Form  No.  1469. 
In  Chancery. 
Before  the  Chancellor.     The  answer  of  Sarah  H.  Powell,  an  infant 
under  the  age  of  twenty-one  years,  by  Murray  Hoffman,  her 
guardian  ad  litem,  one  of  the  defendants  to  the  original  bill  of 
complaint  of  Adra?n  Hitc  and  Margaret  his  wife,  and  to  the  bill 
of  revivor  of  the  said  Abram  Hite  and  Margaret  his  wife,  and 
also  to  the  bill  of  revivor  and  supplement  of  the  said  Margaret 
Hite,   Thomas  Powell,  and  Mary  A.  Powell. 
This  defendant,  answering  by  her  said  guardian,  saith  that  she 
is  a  stranger  to  all  and  singular  the  matters  and  things  in  the  said 
original  bill  of  complaint,  bill  of  revivor,  and  bill  of  revivor  and 
supplement  contained  respectively;    that  this  defendant  is  an  infant 
under  the  age  of  twenty-one  years,  and  claims  such  interests  in  the 
premises  as  she  is  entitled  to,  and  submits   her  interest  to  the   pro- 
tection of  this  honorable  court.    [If  the  guardian  is  not  a  counselor, 
it  must  be  signed  by  a  solicitor  and  counsel. ) 

6.  Verification  of  Same. 

Form  No.  1470. 
State  of  Nezv  York,  \ 

City  and  county  of  New  York.  S 

Murray  Hoffman,  the  guardian  ad  litem  of  the  above  named 
infant,  was,  on  this  sixteenth  day  of  March,  i832,  sworn  before  me, 
that  he  had  read  the  foregoing  answer,  and  that  he  is  informed,  and 
verily  believes,  that  the  facts  therein  stated  are  true. 2 

States,  was  one  of  the  solicitors  for  the  (N.  Y.)  242.     But  the  foregoing  rule 

defendants.  does  not  apply  in  case  of  a  plea  sup- 

A  defendant  is  bound  to  support  his  ported  by  an  answer.    In  such  case  the 

plea  by  an  answer  as  to  those  circum-  complainant   may  still   except  to   the 

stances  stated  in  the  bill  which,  if  ad-  residue  of  the  answer.     Kirby  v.  Tay- 

mitted  to  be  true,  would  be  evidence  lor,  6  Johns.  Ch.  (N.  Y.)  242. 
tocounterprove  the  plea.     Bogardus  7'.         2.  "It  should  be  remarked  that  the 

Trinity  Church,  4  Paige  (N.  Y.)  178;  ordinary  jurat  is  usually  made  by  the 

affirmed  \n  15  Wend.  (N.  Y.)  in.  guardian   ad  litem.      After  full   con- 

1.  If  liberty  to  except  is  not  expressly  sideration,    it    appeared   to    me   that, 

granted  in  this  order,  the  plea  will  be  while  the  present  form  of  the  answer  is 

deemed    a   sufficient   answer,    and   no  retained,  the  usual  oath  could  scarcely 

exceptions  will  be  allowed.     Sellon  i'.  be  properly  made.    The  answer  is  enti- 

Lewen,  3  P.  Wms.  239;  Coke  7'.  Wil-  tied  and  runs  as  to  the  answer  of  the 

cocks,  Mos.  73;  Maitland  v.  Wilson,  3  infant.   The  facts  stated  are,  the  igno- 

Atk.  815  ;  Kirby  7'.  Taylor,  6  Johns.  Ch.  ranee  of  the  matters  and  the  nonage  of 
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III.  MARRIED  WOMAN  ANSWERING  SEPARATELY. 
1.  Petition  of  Wife  to  Answer  Separately. 

Form  No.   147  i. 

{Title.) 
To  the  Chancellor. 

The  petition  of  the  defendant  Emily  Drew,  wife  of  the  defend- 
ant Charles  Drew,  respectfully  showeth  : 

That  the  plaintiff  hath  exhibited  his  bill  in  this  court  against  your 
petitioner  and  her  said  husband,  praying  in  substance  {prayer  of 
bill)  ;  that  your  petitioner  hath  appeared  to  such  bill,  and  that  her 
said  husband  hath  left  your  petitioner  and  lived  separate  from  her  for 
upwards  of  two  years  last  past.  Your  petitioner  therefore  prays 
that  she  may  be  authorized  by  an  order  of  this  court  to  put  in  her 
answer  to  the  plaintiff's  said  bill  without  her  husband, 

Martin  Howell,  (signed)        Emily  Drew. 

Solicitor  and  of  Counsel. 

2.  Order  for  Wife  to  Answer  Separately. 

ORDER. 

Form  No.  1472. 

Upon  reading  and  filing  the  petition  of,  etc.,  praying  {set forth 
the  prayer  only),  and  on  motion  of,  etc.,  ordered,  that  the  said 
Emily  Holden,  wife  of  the  said  John  Holden,  be  at  liberty  to  put 
in  her  answer  to  the  complainant's  bill  separate  from  her  said  hus- 
band, yohn  Holden.'^ 

IV.  OATH  OR  AFFIDAVIT  OF  VERIFICATION. 

1.  Order  to  Take  Answer  without  Oath. 

Form  No.   1473. 

{Title.) 

Upon  reading  and  filing  the  written  consent  of  y.  L.  Graham, 
solicitor  of  the  complainants,  that  the  answer  of  the  defendants, 
Abner  Grirnes  and  Benjamin  Allen,  to  the  bill  of  complaint  in  this 
cause  be  taken  without  oath,  and  on  motion  of  y.  Lynch,  solicitor 
for  the  said  defendants,  it  is  ordered  that  such  answer  of  the  said 
defendants  may  be  put  in  without  oath. 

the  infant.  When  the  guardian  swears,  above."     Murray  HoflFman  in  3  Hoff. 

he  swears  to  the  truth  of  the  answer  of  Ch.  Pr.  75,  note. 

his  own  knowledge,  except  as  to  the        1.  If  either  husband  or  wife  answer 

matters  set  forth  on  his   information  separately,  without  an  order  authoriz- 

and  belief.     There  are  no  matters  thus  ing  it,  such  answer  will  be  suppressed 

set    forth,    nor   even   on    information  as  irregular.     Collard  v.  Smith,  13  N. 

generally.     He  would  seem,  therefore,  J.  Eq.  43. 

to  swear  positively  to  the  whole  an-        Verification. —  A    joint     answer     by 

swer.   The  above  form  was  adopted  by  husband    and     wife    must    be    sworft 

me  in  a  case  in  which  I  was  guardian,  to  by   the   wife   as   well   as   the   hus- 

Mr.  P.  A.  Jay  uses  one  substantially  the  band.     Collard    v.  Smith,    13    N.    J. 

same,  and  from  similar  reasons  as  the  Eq.  43. 
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2.  The  Oath— English  Form. 

Form  No.  i474. 
(Precedent  in  2  Dan.  Ch.  Pr.,  c.  14,  §  2,  p.  270.) 

You  do  swear  (or  solemnly  ajffirm)  that  what  is  contained  in  this 
your  answer  [or  plea  and  answer)  so  far  as  concerns  your  own  act 
and  deed  is  true  to  your  own  knowledge,  and  that  what  relates  to 
the  act  and  deed  of  any  other  person  {^or  persons)  you  believe  to  be 
true.l 
Sworn  at  the  public  office,  Southampton  ) 

building,  in  the  county  of  Middlesex^  > 

the day  of .2  ) 

Robert  Hamilton^  Master  in  Chancery. 

3.  Certificate  of  Verification. 

Form  No.  1475. 

State  of 

ss. 


County  of 

On  this  day  personally  appeared  before  me,  a  justice  of  the  peace 
{or  other  official  character)  in  and  for  said  county,  Richard  Roe^ 
and  made  oath  that  he  is  the  defendant  in  the  above  entitled  cause ; 
that  he  has  read  (or  heard  read)  the  foregoing  answer  by  him  sub- 
scribed, and  knows  the  contents  thereof;  that  the  same  is  true  of  his 
own  knowledge,  except  the  matters  therein  stated  on  his  information 
and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 

Given  under  my  hand,  this day  ) 

of ,  18—.  \ 

Robert  Hamilton^ 

Justice  of  the  Peace 
{or  other  official  character). 


State  of  — 
County  of 


4.  Affidavit  of  Verification  of  Sole  Defendant. 

Form  No.  1476. 


Richard  Roe,  being  duly  sworn,  deposes  and  says  that  he  is  the 
defendant  in  the  above  entitled  cause ;  that  he  has  read  (or  heard 
read)  the  foregoing  answer  and  knows  the  contents  thereof,  and  that 
the   same  is  true   of  his  own   knowledge,  except  as  to  the  matters 

1.  See   also   Story   Eq.    PI.,    §   872,  true."    2  Dan.  Ch.  Pr.,  c.   15,  (j  2,  p. 

note  3.  270. 

Answer  Put  In  by  a  Peer  upon  Attes-        2.  This  form  of  jurat  is  taken  from 

tation  of  Honor. — "  My  Lord  :  So  2  Dan.  Ch.  Pr.,  c.  15,  §  3,  p.  278,  where 

much  of  this  answer  as  concerns  your  it  is  said  that  previously  to  the  answer 
own  acts  and  deeds  you  wage  your  being  sworn  the  jurat  should  be  writ- 
honor  to  be  true,  and  so  much  as  con-  ten  at  the  top,  on  the  left  hand,  which, 
cerns  the  acts  and  deeds  of  any  other  when  the  answer  is  sworn,  is  signed  by 
person  or   persons  you  believe  to  be  the  master  administering  the  oath. 
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therein  stated  to  be  on  his  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true.  Richard  Roe^- 

Subscribed  and  sworn  to  before  me 
this  t-joelfth  day  of  February^ 
A.D.  i85<5. 

Robert  Armstrongs  Clerk  2 

(or  other  official  character). 

5.  Oath  of  Interpreter  to  Answer  of  Foreigner. 

Form  No.  1477. 

In  Chancery. 

{Title.) 

A.  H.  Prescott.  of  the  city  of  Ne-w  Tork,  being  duly  sworn, 
saith  that  he  is  well  acquainted  with  the  French  and  the  English 
languages,  and  that  he  hath  truly  and  correctly  read  over  and 
translated  to  the  defendant,  Annette  Bartcau^  the  bill  filed  in  this 
cause.  And  this  deponent  further  saith  that  he  hath  read  over  to 
the  defendant  the  translation  in  the  French  language  of  the  English 
answer  of  the  said  defendant,  hereunto  annexed.  And  this  deponent 
further  saith  that  the  same  is  a  just  and  true  translation  of  the 
English  into  the  French  language,  which  said  answer  is  also  hereto 
annexed.  A.  H.  Prescott. 

Sworn  this,  etc.,  before  me. 

Robert  Hamilton ,  Master  in  Chancery. 

6.  Jurat  to  Such  Answer. 

Form  No.   1478. 

The  defendant,  Annette  Barteau.  being  a  foreigner  and  unac- 
quainted with  the  English  language,  was  on  this day  of  • 


sworn  to  this  answer  by  this  interpretation  of  A.  H.  Prescott,  who 
w^as  sworn  truly  to  interpret  the  same,  and  being  so  sworn  did  say 
that  the  matters  contained,  etc.  {the  usual  form). 

7.  Verification  of  Foreig-ner  through  Interpreter. 

Form  No.  1479. 

{Title.) 

On  this day  of  ,  i89o,  before  me  personally  ap- 
peared Richard  Roe.,  who  is  a  foreigner  and  unacquainted  with  the 
English  language,  and  made  oath  to  the  above  answer  before  me. 

1.  Where  the  verification  is  in  the  2.  The  jurat  must  be  authenticated 
form  of  an  affidavit,  the  name  of  the  by  the  signature  of  an  officer  author- 
deponent  must  be  subscribed  at  the  ized  to  administer  an  oath.  Wester- 
foot  thereof;  but  when  the  verification  field  v.  Bried,  26  N.  J.  Eq.  357.  Where 
is  in  the  form  of  a  certificate  of  the  it  is  recited  in  the  jurat  that  the  person 
officer  who  administered  the  oath,  the  before  whom  the  oath  is  taken  is  a 
name  of  the  deponent  should  be  sub-  notary  public  and  his  notarial  seal  is 
scribed  to  the  answer.  Anderson  v.  affixed,  it  is  not  essential  that  his 
Stather,  9  Jur.  1085 ;  Pincers  v.  official  designation  be  added  to  his 
Robertson,  24  N.  J.  Eq.  348;  Hatha-  signature.  Feuchtwanger  ?•.  McCool, 
way  V.  Scott,  11  Paige  (N.  Y.)  176.  29  N.  J.  Eq.  151. 
See  Code  Ga.,  p.  1354 ;  Equity  Rule  2. 
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by  the  interpretation  of  A.  H.  Prescott,  who  was  previously  ap- 
pointed and  sworn  by  me  to  make  a  true  interpretation  of  the  same ; 
and  thereupon  the  said  Richard  Roe  did,  on  his  oath  aforesaid,  de- 
clare that  the  matters  contained  in  the  said  answer  are  true  of  his 
own  knowledge,  except  as  to  those  matters  therein  stated  to  be  on 
his  information  and  belief,  and  as  to  those  matters  he  believes  them 
to  be  true.  Robert  Hamilton^  Master  in  Chancery 

(cr  other  ojfficial  character). 

8.  Certificate,  Etc.,  of  Judg-e  to  Answer  of  Nonresident. 

Form  No.  1480. 

(^Engross  the  jurat  on  the  answer.,  leaving-  a  blank  for  the  scili- 
cet, and  instruct  the  party  to  have  that  jilled  up  according  to  the 
custom  of  the  state.,  as  also  to  subscribe  the  answer.) 

I,  Edfnund  Key.,  an  associate  judge  of  the  County  Court  of  the 
state  of  Maryland,  for  the  First  Judicial  District,  do  certify  that  the 
foregoing  answer  was  subscribed  and  taken  before  me,  by  the  de- 
fendant   John  Doe,  on   this day  of ,  at  the  town   of 

Annapolis,  in  the  First  Judicial  District  of  such  state. 

(signed)  Edmund  Key. 

This  is  to  certify  that  Edmund  Key,  named  in  the  foregoing  cer- 
tificate, is  an  associate  judge  of  the  County  Court  of  the  state  of 
Maryland,  for  the  First  Judicial  District ;  that  such  court  is  in  exist- 
ence under  the  laws  of  such  state,  and  that  the  signature  of  such 
judge  to  the  foregoing  certificate  is  in  the  proper  handwriting  of 
such   judge.      In   witness    whereof,  I,  Albert  Bryant,  the  clerk   of 

such  court,  have  hereto  affixed  the  seal  of  such  court,  on  this 

day  of .  Albert  Bryant,  Clerk,      (l.  s.) 

9.  Jurat  to  Answer  of  an  Illiterate  Person 

Form  No.   148  i. 

The  defendant  Aaron  Brown,  not  being  able  to^ 
read  or  write,  Charles  Downing,  solicitor  for 
the  said  defendant,  was  sworn,  that  he  had 
truly  and  faithfully  read  the  contents  of  this 
answer  to  the  said  Aaron  Brown,  and  that  he 
appeared  perfectly  to  understand  the  same.  V 
And  the  said  Aaron  Brown  was  thereupon 
sworn,  that  he  had  heard  the  said  answer,  sub- 
scribed by  him  with  his  mark,  read,  and  knows 
the  contents  thereof,  and  that  the  same,  etc. 
i^as  in  the  ordinary  form) . 

V.  TAKING  ANSWER  ABROAD. 

1.  Order  to  Take  Answer  Abroad. 

Form  No.   1482. 
{Title.) 

On  reading  and  filing  an  affidavit  of  J.  P.  Benjamin,  solicitor 
for  the  defendant  Frederick   Vroom,  whereby  it  appears  that  the 
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said  defendant  hath  appeared  to  the  bill  of  complaint,  and  now 
resides  in  the  kingdom  of  Great  Britain^  and  on  motion  of  Mr. 
y.  P.  Benjamin,  solicitor  for  the  defendant,  and  upon  hearing 
Mr.  Jeremiah  Mason,  solicitor  for  the  plaintiff  (or,  upon  reading 
notice  of  this  motion,  and  an  affidavit  of  the  due  service  thereof 
upon  Mr.  Jeremiah  Mason,  solicitor  for  the  plaintiff),  it  is  ordered 
that  the  said  defendant  Frederick  Vroom  have  a  commission  to 
take  his  answer  at  Liverpool  aforesaid,  and  that  such  commission 
be  directed  to  Abner  Brown  and  Clarence  Downing  on  the  part  of 
such  defendant,  and  Charles  Mason  and  John  Potter  on  the  part 
of  the  plaintiff.  And  it  is  further  ordered  that  the  said  defendant 
have  three  months  to  return  such  commission. 

2.  Commission  for  the  Same. 

Form  No.  1483. 
The  people  of  the  state  of  New  Tork,  by  the  grace  of  God  free 
and  independent,  to  James  Neilson,  postmaster  at  Manchac;  Hugh 
Alexander,  postmaster  at  Baton  Rouge;  William  H.  Barker,  of 
Louisiana;  and  Frederick  Conrad,  of  Baton  Rouge;  or  any  two  of 
them  :  Greeting.  Whereas  Herbert  Barron  and  others  have  exhibited 
their  original  and  supplemental  bills  of  complaint  before  us,  in  our 
court  of  chancery,  against  John  Brown,  who  is  impleaded  with 
James  Brown  and  others ;  and  whereas  ^ve  have  by  our  writ  com- 
manded the  said  John  Brown  to  appear  before  us  in  our  said  court  of 
chancery,  at  a  certain  day,  to  answer  to  the  said  bill:  know  ye 
that  we  have  given  unto  you,  or  any  three  or  two  of  you,  full 
power  and  authority,  at  such  a  day  and  place  as  you  shall  think  fit, 
to  go  to  the  said  John  Brown,  if  he  cannot  conveniently  come  unto 
you,  and  take  his  answer  to  the  said  bill,  and  take  his  corporal  oath, 
to  be  administered  by  you,  or  any  three  or  two  of  you,  to  the  said 
answer,  the  same  being  read  and  distinctly  written  on  paf>er;  and 
when  you  shall  have  so  taken  it,  you  are  to  send  the  same,  closed 
up  under  your  seals,  or  the  seal  of  any  three  or  two  of  you,  unto  us, 
in  our  said  court  of  chancery,  without  delay,  wheresoever  it  shall 
then  be,  together  with  this  writ.  Witness,  Reuben  H.  Walworth, 
chancellor  of  the  state  of  New  York,  the  twentieth  day  of  October, 
in  the  year  of  our  Lord  one  thousand,  etc. 

{David  Scott,  Solicitor.)  John   Watson,  Ass't  Reg'r. 

The  execution  of  the  within  appears  ) 
by  a  schedule  annexed.  ) 

Hugh  Alexander, 
Wm.  H.  Barker, 

Commissioners. 

The  undersigned  hereby  certify  that  James  Neilson,  one  of  the 

commissioners    named    within,    is    deceased,    and   that    Frederick 

Conrad,  the  other  commissioner,  has  been  duly  notified  to  attend 

at  this  meeting,  but  that  the  said  Cotirad  is  now  absent  from  home. 

Hugh  Alexander y 
Wm.  H.  Barker, 

Commissioners. 
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3.  Dedimus  Potestatem  to  Take  Answer,  Plea,  or  Demurrer. 

Form  No.  1484. 

(Precedent  in  Barton's  Suit  in  Eq.,  p.  103.) 

George  the  Third,  by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland,  king,  defender  of  the  faith,  and  so  forth.  To 
Andrew  Simpson^  Giles  Mathew^  William  Fife,  and  Peter 
Sandes,  Greeting  : 

Whereas  yames  Willis  has  lately  exhibited  his  bill  of  complaint 
before  us,  in  our  court  of  chancery,  against  Edward  Willis  and 
William  Willis,  defendants ;  and  whereas  we  have,  by  our  writ, 
lately  commanded  the  said  defendant,  Edward  Willis,  to  appear 
before  us  in  our  said  chancery,  at  a  certain  day  now  passed,  to 
answer  the  said  bill :  know  ye  that  we  have  given  unto  you,  or 
any  three  or  two  of  you,  full  power  and  authority,  in  pursuance  of 
the  special  order  of  our  said  court,  to  take  the  answer  of  the  said 
defendant,  Edward  Willis,  on  his  corporal  oath,  upon  the  Holy 
Evangelists;  or  his  plea  upon  his  corporal  oath,  to  be  administered 
by  you,  or  three  or  two  of  you;  or  his  plea  or  demurrer  without 
oath,  to  be  respectively  made  to  the  said  bill;  and,  therefore,  we 
command  you,  or  any  three  or  two  of  you,  that  at  such  day  and 
place  as  you  shall  think  fit  you  go  to  the  said  defendant,  if  he  can- 
not conveniently  come  to  you,  and  take  his  several  answer,  plea,  or 
demurrer,  respectively,  as  aforesaid,  to  the  said  bill,  the  same  being 
plainly  and  distinctly  written  upon  parchment ;  and  when  you  shall 
have  so  done,  you  are  to  send  the  same,  closed  up  under  the  seals 
of  you,  or  any  three  or  two  of  you,  unto  us  in  our  said  court  of 
chancery,  without  delay,  wheresoever  it  shall  be,  together  with 
this  writ. 
Witness,  ourself,  at   Westminster,  the 

day  of ,  in  the  thirty-sixth  year  of 

our  reign.  Arden. 

Winter. 

Indorsed :   "  By  the  Court. ' ' 

4.  Instructions  to  Commissioners. 

Form  No.  1485. 
In  Chancery. 

{Title.) 
Instructions  to  the  commissioners  to  take  the  answer  of  Israel 
Bacon,  one  of  the  defendants. 
Any  two  of  the  commissioners  named  in  the  dedimus  potestatem, 
or  commission,  are  sufficient  for  taking  the  answer  and  returning 
the  commission.  All  the  commissioners  ought  to  be  noticed  to  at- 
tend, and  six  days'  notice  of  the  time  and  place  should  be  given .  The 
commissioner  to  whom  the  commission  is  delivered  will  direct  this 
to  be  done. 
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The  commissioners  who  are  to  act,  and  the  defendant  Israel 
Bacon,  being  met  at  the  time  and  place  agreed  upon,  and  the  an- 
swer being  produced,  one  of  the  commissioners  then  asks  :  "  Have 
you  read  or  heard  this  your  answer  read,  and  do  you  exhibit  it  as 
your  answer  to  the  bill  of  complaint  in  this  cause?  "  If  he  answer 
in  the  affirmative,  the  oath  is  then  administered  to  him  by  one  of 
the  commissioners  in  the  following  words:  "You  do  swear  (or 
affirm)  that  you  have  read  (or  heard  read)  this  your  answer,  sub- 
scribed by  you,  and  that  you  know  the  contents  thereof,  and  that 
the  same  is  true  of  your  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  upon  your  information  and  belief,  and  as 
to  those  matters  you  believe  it  to  be  true?  " 

The  defendant  Israel  Bacon  then  signs  the  answer,  and  im- 
mediately after  the  commissioners  write  as  follows  :   "  The  defendant 

Israel  Bacon,  on  the day  of  ,  in  the  year  of  our  Lord 

one  thousand,  etc.,  appeared  and  answered  that  he  had  read  the  fore- 
going answer,  and  signed  the  same  in  our  presence,  and  thereupon 
was  sworn  (or  affirmed)  before  us,  that  he  had  read  (or  heard 
read)  the  foregoing  answer,  subscribed  by  him,  and  that  he  knew 
the  contents  thereof,  and  that  the  same  was  true  of  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein  stated  to  be  on  his 
own  information  and  belief,  and  as  to  those  matters  he  believed  it 
to  be  true." 

Let  this  jurat  be  signed  by  the  acting  commissioners  as 
follows  :  Aaron  Brown, 

John  Moore, 
Commissioners. 

The  commissioners  then  indorse  on  the  commission,  "  The  execu- 
tion of  the  within  appears  by  the  annexed  schedule,"  which 
schedule  is  the  answer,  jurat,  etc. 

The  signature  of  any  two  of  them  will  be  sufficient ;  there  will  be 
no  harm  if  more  of  them  act  and  sign. 

The  answer  thus  sworn  to  is  annexed  to  the  commission,  and 
both,  together  with  these  instructions,  are  then  enclosed  in  an  en- 
velope, and  bound  with  tape,  and  the  commissioners  sign  and  seal 
on  the  envelope,  and  direct  the  same  to  John  Walworth,  Esq., 
assistant  register  of  the  court  of  chancery.  New  Tork. 

If  the  commission  should  not  be  brought  to  New  Tork  by  one  of 
the  commissioners,  then  it  should  be  confided  by  one  of  them  to  some 
person  coming  there,  who  upon  his  arrival  should  come  with  it  to 
the  defendant's  solicitor,  or  the  assistant  register  aforesaid,  who 
will  swear  him,  or  take  him  before  a  master  in  chancery  in  order  to 
have  him  sworn,  touching  his  receiving  it  from  the  hands  of  the 
commissioners,  and  of  its  not  having  been  opened  or  altered  since 
he  received  it.  Or  the  said  commission  may  be  sent  by  mail,  in 
which  case  let  a  receipt  be  indorsed  by  the  postmaster,  that  he  re- 
ceived it  from  one  of  the  commissioners. 

Dudley  Selden, 
Solicitor  for  Defendant. 
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VI.  AFFIDAVIT  THAT  NO  ANSWER  HAS  BEEN  DELIVERED,  SO  THAT 
A  DECREE  MAY  BE  ENTERED  UPON  THE  BILL  AS  CONFESSED. 

Form  No.   i486. 

Hillsborough^  ss.     In  the  Supreme  Judicial  Court. 
Thomas  Putnam 
against 
Theodore  Downes,  etc . 

I,  Abram  Selby,  solicitor  of  said  plaintiff,  testify  and  say  that  no 
plea,  answer,  or  demurrer  to  the  bill  of  complaint  of  Thomas  Putnam 
against  Theodore  Downcs,  Tho7nas  Marshall^  and  Ti?nothy  Arring-- 
ton,  has  been  delivered  to  me  Dy  either  of  said  defendants,  or  left  at 
my  dwelling  house  or  place  of  business,  or  has  otherwise  come  to 
my  hands  or  knowledge.  Abram  Selby. 

Hillsborough^  ss.     jfune  5,  A.D.  iS96. 
Personally  appeared  Abram  Selbj,^ 

and  made   oath    that  the   above  1 

affidavit,  by  him   subscribed,   is  [ 

true.  Before  me,  J 

Nathan  Boone,  Clerk. 

VII.  EXCEPTIONS  TO  ANSWER. 
1.  For  Insufficiency. 

Form  No.  1487. 

On  Special  Interrogatories  in  Bill. 

{Title.) 
Exceptions  taken  by  the  complainant  to  the  separate  answer  of  John 
Turner,  a  defendant  to  the  bill  of  complaint  in  this  cause. 

First  Exception  :  For  that  the  said  defendant  hath  not,  to  the 
best  of  his  knowledge,  remembrance,  information,  and  belief,  an- 
swered and  set  forth  whether  [pursuing  the  interrogatory  verbatim 
as  in  the  bill). 

Second  Exception  :  For  that  the  said  defendant  hath  not  in 
manner  aforesaid  answered  and  set  forth  whether,  etc. 

In  all  which  particulars  the  said  answer  of  the  said  defendant 
John  Turner  is  imperfect,  insufficient,  and  evasive;  and  the  com- 
plainant therefore  excepts  thereto,  and  prays  that  the  said  defend- 
ant "John  Turner  may  put  in  a  further  and  better  answer  to  the 
said  bill  of  complaint. 

Second  —  On  the  General  Interrogatory. 

First  Exception  :  For  that  the  said  defendant  hath  not,  to  the 
best  of  his  knowledge,  remembrance,  information,  and  belief,  an- 
swered the  allegations  contained  in  such  bill ;  that  the  house  in 
Newark  therein  mentioned  is  not  in  fact  worth,  subject  to  the  life 
estate  of  the  said  Louisa  M.  Turner  therein  mentioned,  more  than 
one  thousand  dollars  at  the  utmost. 
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ANOTHER   FORM  OF  THE  SAME. 

Form  No.  1488. 

(Precedent  in  Beall  f.  Blake,  10  Ga.  453.) 

(  Caption . ) 

First,  Because  the  defendant  does  not  answer  whether  or  not  he 
received  any  usury  on  the  money  or  dues  belonging  to  the  estate,  or 
that  were  derived  from  the  estate,  of  Rebecca  Bostivick,  but  answers 
evasively,  by  saying :  "  In  his  acts  as  executor  of  Rebecca  Bostivick 
he  made  no  usury." 

Second,  He  answers  that  when  he  received  moneys  due  the  estate 
he  charged  himself  with  the  amount,  and  made  a  return  of  the  same, 
but  does  not  set  forth  nor  show  such  return,  nor  the  amount  thereof. 

Third,  He  answers  that  he  mixed  up  the  funds  of  the  estate  with 
his  own  money,  and  used  and  loaned  it  out  as  his  own,  but  does  not 
answer,  to  the  best  of  his  remembrance,  information,  and  belief,  the 
amount  of  money  of  said  estate  so  mixed  with  his  estate,  and  what 
interest  he  received  or  made  from  loans  and  dues  thus  made  after 
such  mixture ;  he  does  not  answer  the  per  cent,  he  was  in  the  habit 
of  exacting  on  loans. 

Fourth,  He  answers  that  he  believes  the  amount  he  turned  over 
to  the  legatees,  in  principal  and  interest,  exceeds  the  amount  that 
came  to  his  hands  when  the  losses  are  considered,  but  does  not  state 
or  set  forth  such  amounts  received  or  turned  over,  nor  the  amount 
of  the  losses. 

Fifth,  He  states  that  complainant,  Blake^  had  returns  before  him, 
made  by  defendant,  and  that  from  such  returns  he  knew  and  was 
apprised  of  all  the  actings  and  liabilities  as  executor,  but  does  not 
set  forth,  nor  show,  nor  exhibit,  such  returns  to  this  honorable  court. 

Sixth,  That  such  answer  is  evasive  and  indirect,  and  in  many 
parts  argumentative. 

Seventh,  That  defendant  does  not  attach  to  his  answer  any  account 
or  exhibit  of  his  dealings,  of  many  years'  standing,  with  the  estate  of 
his  testatrix. 

Eighth,  That  he  does  not  answer  facts  to  the  best  of  his  knowl- 
edge, remembrance,  information,  and  belief. i 

Powers  £   Whittle, 
Solicitors  for  Complainant. 

2.  Order  on  Exceptions — Federal  Courts. 

Form  No.  1489. 

Exceptions  for  insufficiency  having  been  filed  to  the  answer  of 
the  respondent,  Richard  Roe,  herein,  on  the  twelfth  day  of  Febru- 
ary, i896,  and  the  said  Richard  Roe  not  having  submitted  to  the 
same  and  filed  an  amended  answer,  on  motion  of  Benjamin  F. 
Butler,  solicitor  for  the  complainant,  it  is  ordered  that  said  excep- 
tions be  set  down  for  a  hearing  on  the  next  rule  day,  to  wit,  the 
day  of ,  \%d6,  before  the  Honorable  Nathan  B.  Goff, 

1.  See  also  Lewis  v.  Leak,  9  Ga.  100. 
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a  judge  of  this  court,  in  the  city  of ,  at  10  o'clock  A.M.  on 

said  day.l 

3.  Order  Striking  Out  Answer  for  Insufficiency. 

Form  No.  1490. 
(Precedent  in  Van  Ness  xk  Robbins,  47  N.  J.  Eq.  330.) 

This  cause  coming  on  to  be  heard,  on  the  motion  of  the  counsel 
for  complainant  to  strike  out  the  defendant's  answer  on  the  ground 
that  it  is  insufficient  and  contains  no  equity  as  against  the  com- 
plainant's bill,  and  on  hearing  Nelson  Runyon,  counsel  of  com- 
plainant, for  the  motion,  and  William  H.  Davis.,  counsel  of  de- 
fendant, against  the  same,  it  is,  on  this  twelfth  day  of  March,  A.D. 
\%89,  ordered  that  the  third  and  fourth  clauses  of  said  answer  be 
stricken  out,  with  the  costs  of  this  motion  to  be  taxed. 

4.  Fop  Impertinence  and  Scandal. 

Form  No.  1 4  9 1 . 

Exceptions  taken  by  John  Doe.,  the  complainant,  to  the  answer  (or 
separate  answer^  of  Richard  Roe.,  the  defendant  (or  one  of  the 
defendants)  in  this  cause,  for  impertinence  and  scandal. 

First  Exception  :  For  that  the  said  answer,  beginning  with  the 
words  "then  being,"  in  the  first  line  on  the  second  page  thereof,  to 
and  including  the  words  "  this  defendant,"  in  the  seventh  line  on 
the  third  page  thereof,  is  impertinent,  and  ought  to  be  expunged. 

Second  Exception  :  For  that  said  answer,  commencing  in  the 
fourth  line  on  the  fifth  page  thereof  with  the  words  following,  to 
wit,  "  That  at  the  commencement  of  the  said  partnership,"  and 
ending  on  the  ninth  line  of  the  sixth  page  thereof  with  the  words 
"  discounted  at  the  said  bank,"  is  scandalous  and  impertinent,  and 
ought  to  be  expunged. 

In  all  which  particulars  the  complainant  humbly  insists  that  said 
answer  is  irrelevant,  impertinent,  and  scandalous  :  wherefore  said 
complainant  excepts  thereto,  and  humbly  prays  that  the  impertinence 
and  scandal  of  the  said  answer  excepted  to  as  aforesaid  may  be  ex- 
punged, with  costs.  Benjamin  F.  Butler, 

Solicitor  for  the  Complainant. 

5.  Order  to  Expung^e,  upon  Submission  to  Such  Exceptions. 

Form  No.  1492. 

{Title.) 

The  exceptions  for  impertinence  taken  to  the  answer  of  the  de- 
fendant Richard  Roe  having  been  submitted  to,  as  appears  by  a 
written  notice  of  such  submission,  this  day  filed,  on  motion  of 
Jeremiah  Mason,  solicitor  for  the  complainant,  it  is  ordered  that 

1.  If  the  defendant  does  not  submit  exceptions  down  for  a  hearing  before 

to  the  exceptions,  and  file  an  amended  a  judge  of  the  court,  and  shall   enter, 

answer   on   the   next  succeeding  rule  as   of   course,   in   the   order  book   an 

day  after  the  filing  of  the  exceptions,  order   for   that   purpose.     U.    S.   Eq. 

the   plaintiff   shall  forthwith   set    the  Rule  63. 
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the  clerk   of  this  court  (or  the  assistant  registrar  of  this  court)  do 
expunge  the  impertinent   matter  in  such  answer  according  to  said 

exceptions  and  submission. 

6.  Order  to  Expunge  when  Such  Exceptions  are  Sustained. 

Form  No.  i493. 

{Title.) 

The  answer  of  the  defendant  Richard  Roe  in  this  cause  having 
been  reported  impertinent  by  jfames  Thompson,  the  master  (or  com- 
missiofier)  to  whom  the  exceptions  for  impertinence  \vere  referred^ 
in  the  matters  of  the  first  and  third  of  such  exceptions,  as  appears 
by  his  report  on  file  in  this  court  and  such  report  having  become 
absolute  (or  approved  by  the  court)  against  the  said  defendant,  as 
appears  bv  an  affidavit  this  day  filed,  it  is,  on  motion  of  yeretniah 
Mason,  solicitor  for  the  complainant,  ordered  that  the  clerk  of  this 
court  (or  assistant  registrar  oj"  this  court)  do  expunge  the  imperti- 
nent matter  in  such  answer,  according  to  the  said  report ;  and,  fur- 
ther, that  the  said  defendant  paj-  to  the  complainant,  or  his  solicitor, 
the  costs  of  the  said  exceptions,  and  the  proceedings  thereon,  within 
twenty  days  after  the  service  of  a  cop\'  of  this  order,  and  of  the 
taxed  bill  of  costs  on  him  or  his  solicitor,  or  that  an  attachment 
issue  against  him. 

7.  Order  for  Answer  on  Submission  to  Exceptions. 

Form  No.  1494. 

{Title.) 

The  first  and  third  exceptions  for  insufficiency  taken  by  the  com- 
plainant to  the  answer  of  the  defendant  jfohn  Turner  having  been 
submitted  to,  as  appears  by  a  written  notice  of  such  submissions 
filed  in  this  cause,  and  the  rest  of  such  exceptions  having  been 
abandoned  (or  having-  been  disallorjced  by  Benjamin  Colburn^  the 
master  to  ivhom  the  same  -iVerc  referred,  as  appears  by  his  report  on 
fie  in  this  court),  on  motion,  etc..  it  is  ordered  that  the  said  defend- 
ant fohn  Turner  put  in  a  further  answer  to  the  said  first  and  third 
exceptions,  within  twenty  days  after  notice  of  this  order,  and  pay 
the  costs  of  such  exceptions,  or  that  the  bill  be  taken  as  confessed 
(or  that  an  attachment  issue  against  the  said  defendant). 

8.  Amended  Answer  after  Exceptions. 

Form  No.   1495. 

(  Title,  etc. ) 

To  the  first  exception,  defendant  says  that  said  copartnership  was 
formed  for  the  purjx)se  of  doing  a  mercantile  business,  etc.  (a«- 
s-jcering fully  the  matters  embraced  in  tlie  exception). 

To  the  second  exception,  this  defendant  answers  that  he  does  not 
know  what  was  the  extent  of  the  business  done  by  the  firm  of  Z^ak 
&  Allen. 

To  the  third  exception,  defendant  says  he  has  answered  in  his 
answer  to  the  first. 
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To  the  fourth  exception,  the  defendant  answers  that  the  indebted- 
ness of  the  firm,  at  the  time  of  dissolution,  was  as  follows  {^setting 
up  an  itemized  account  thereof^. 

To  the  fifth  exception,  the  defendant  says  that  he  has  answered 
in  his  first  answer  as  fully  as  he  is  now  able  to  do,  etc.  {answering' 
exceptions  seriatim  ) .  ^ 

9.  Order  of  Reference  of  Exceptions. 

Form  No.   1496. 

(  Title.) 

Exceptions  for  insufficiency  (impertinence)  having  been  filed  on 
the  eighth  instant  to  the  answer  of  the  defendant  John  Laivson, 
and  the  said  defendant  not  having  submitted  to  answer  any  of  the 
said  exceptions,  on  motion  of,  etc.,  it  is  ordered  that  it  be  referred 
to  David  Caldivcll,  one  of  the  masters  of  this  court,  to  look  into 
the  bill  of  complaint,  the  answer  of  the  said  defendant,  and  such 
exceptions,  and  to  report  whether  such  exceptions  are  well  taken 
or  not. 

10.  Report  upon  Exceptions. 

Form  No.  1497. 

In  Chancery.     Before  the   Vice-  Chancellor. 

John  D.  Lowry 

against 

Geroge  IV.  Mason.,  who  is  impleaded  with 

Richard  A/oore,  Jr. 
To  the  Chancellor  of  the  state  of  Neiv  York. 

In  pursuance  and  by  virtue  of  an  order  of  this  honorable  court, 
made  in  the  above  entitled  cause,  on  the  twenty -second  day  of  Feb- 
ruary., 1832,  by  the  vice-chancellor  of  the  Third  Circuit,  whereby  it 
is  referred  to  one  of  the  masters  of  this  court,  residing  in  the  cour^ty 
of  Albany.,  to  look  into  the  complainant's  bill  of  complaint  which 
is  filed  in  this  cause,  the  answer  of  the  defendant  George  W. 
Mason  thereto,  and  the  exceptions  taken  by  the  complainant  to 
said  answer,  and  report  to  this  court  with  all  convenient  speed 
whether  said  exceptions  are  well  taken  or  not. 

I,  the  subscriber,  one  of  the  masters  of  said  court,  residing  in  the 
city  of  Albany,  do  respectfully  certify  and  report,  that  having  been 
charged  by  the  solicitor'of  the  complainant  with  the  execution  of 
said  order  of  reference,  I  have  been  attended  by  the  counsel  of  the 
respective  parties,  and  have  looked  into  said  bill  and  answer,  and 
the  exception  taken  thereto,  and  have  heard  the  arguments  of  the 
respective  counsel  in  relation  to  said  exceptions ;  and  having  duly 
considered  said  bill,  answer,  exceptions,  and  arguments,  do  report, 
that  the  first,  second,  third,  fourth,  fifth,  sixth,  and  seventh  excep- 
tions to  said  defendant's  answer  are  well  taken,  and  that  the  ninth, 
tenth,  eleventh,  twelfth,  and  thirteenth  exceptions  are  not  well 
taken  ;  and  in  obedience  to  the  55th  rule  of  this  court  I  do  fix  the 

1.  See  Lewis  v.  Leak,  9  Ga.  102. 
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time  for  the  defendant  to  put  in  a  further  answer  to  the  excep- 
tions allowed  at  t-j;cnty  days;  after  this  my  report  shall  become 
absolute  if  not  excepted  to,  or  after  the  final  order  of  the  court  upon 
the  exceptions  to  this  report,  if  any  are  taken.  All  which  is  re- 
spectfully submitted.  yohn  Roland^  Master  in  Chancery. 
Albany^  March,  iSSfS. 

11.  Exceptions  to  a  Report  upon  Exceptions. 

Form  No.  1498. 
{Title.) 
Exceptions  taken  to  the  report  of  David  Cald-jcell,  one  of  the  masters 

of  this  court,  bearing  date  the day  of ,  on  the  part 

of  the  complainant. 
First  Exception  :  For  that  the  said  master  hath  certified  in  such 
report  that  the  answer  of  the  defendant  yohn  Turner  was  suffi- 
cient in  the  matter  of  the  second  exception.  Whereas  the  said 
master  should  have  certified  that  the  said  answer  was  insufficient 
therein. 

Second  Exception  :  For  that,  etc.  {precisely  as  in  the  first  ex- 
ception ) . 

12.  Order  for  Further  Answer  on  Report. 

Form  No.  1499. 

{Title.) 

The  answer  of  the  defendant  yohn  Turner  having  been  reported 
insufficient  in  the  matters  of  the  second  and  third  exceptions  taken 
thereto,  by  David  Codwisc,  the  master  to  whom  such  exceptions 
were  referred,  as  appears  by  his  ref)ort,  dated  the  sixteenth  day  of 
October,  instant,  on  file  in  this  court;  and  such  report  having  become 
absolute  against  the  said  defendant,  as  appears  b>-  an  affidavit  this  day 
filed,  of  service  on  the  seventeenth  day  of  October,  instant,  of  notice 
of  such  report  being  filed,  upon  Charles  Benson,  solicitor  of  the 
said  defendant  yohn  Turner  thereupon,  on  motion  of  Martin 
He-jclctt,  solicitor  for  the  complainants,  it  is  ordered  that  the  said 
defendant  yohn  Turner  put  in  a  further  answer  to  the  matters  of 
the  said  second  and  third  exceptions,  within  /-arw/y  days  after  notice 
of  this  order,  and  pay  the  costs  of  such  exceptions,  or  that  the  bill 
be  taken  as  confessed  bv  him  (or  that  an  attachment  issue  against 
him). 

13.  Form  of  Further  Answer  after  Exceptions  and 
Amendments. 

FcM-m  No.  1500. 
In   Chancery. 
Before,  etc. 

The  further  answer  of  yohn  Turner,  defendant  in  this  suit,  to  the 
original  bill  of  complaint,  and  his  answer  to  the  amendments  to 
such  bill. 

This  defendant,  saving  and  reserving  to  himself  the  same  benefit 
of  exception  to  the  said  original  and  amended  bill  as  by  his  former 
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answer  to  such  original  bill  is  saved  and  reserved,  for  answer  thereto 
answers  and  says  : 

This  defendant,  in  further  answer  to  such  original  bill,  as  to  the 
matters  to  the  third  exception  taken  to  his  former  answer,  saith 
that: 

And  this  defendant,  in  further  answer  to  such  original  bill,  in  the 
matters  of  the  sixth  exception  taken  to  his  former  answer,  saith,  etc. 

And  this  defendant,  for  answer  to  the  amendments  made  to  such 
original  bill,  saith  that,  etc.      (  Usual  conclusion.^ 

14.  Order  of  Reference  —  Second  or  Third  Answer. 

Form  No.  1 5  o  i . 

(  Title.) 

Exceptions  having  been  heretofore  taken  to  the  answer  of  yohn 
Turner,  a  defendant  in  this  cause,  and  a  second  answer  having  been 
put  in  by  the  said  defendant,  and  the  complainant  being  advised 
that  the  same  is  insufficient  in  the  matters  of  the  fourth  and  sixth 
of  such  exceptions;  on  motion  of,  etc.,  it  is  ordered  that  it  be  re- 
ferred to  David  Codivise,  one  of  the  masters  of  this  court,  to  look 
into  the  bill  of  complaint,  the  answers  of  the  said  defendant,  and 
the  said  fourth  and  sixth  exceptions,  and  to  report  whether  such 
second  answer  is  insufficient  in  the  matters  of  the  said  exceptions 
or  not. 

15.  Order  for  an  Attachment  on  Third  Answer  Insufficient. 

Form  No.  1502. 

{Title.) 

The  defendant  yohn  Turner,  having  put  in  three  answers  to  the 
bill  of  complaint  of  the  complainant  in  this  cause,  and  the  third  of 
such  answers  having  been  reported  insufficient,  as  appears  by  the 
report  of  Thomas  Bowden,  a  master  of  this  court,  filed  in  this  cause 

on  the  day  of  last  past,   and  such  report  having 

become  absolute,  which  facts  appear  by  an  affidavit  of  Benjamin 
Rollins,  the  solicitor  of  the  complainant,  on  file  in  this  court ;  on 
motion  of  the  said  Benjamin  Rollins,  ordered  that  an  attachment 
issue  against  the  said  defendant  yohn  Turner. 

ORDER    FOR    COMMITMENT    AND    EXAMINATION    ON    THIRD    ANSWER 

INSUFFICIENT. 

Form  No.  1503. 

(  Title. ) 

The  defendant  yohn  Turner  (as  above  to  the  ordering  fart)  \ 
and  an  attachment  having  thereupon  issued  against  the  said  defend- 
ant, pursuant  to  an  order  of  this  court,  dated  the  day  of 

last,  and  the  said  defendant  now  appearing    (or  now  being 

brought  up  upon  such  attachment) ,  and  this  court  now  adjudging  the 
said  defendant  yohn  Turner  (as  in  Fortn  No.  1512),  it  is  thereupon, 
on  motion  of,  etc.,  ordered  that  the  said  defendant  yohn  Turner 
be  examined  upon  interrogatories  before  the  said  Thomas  Bowden, 
master  in  chancery,  to  the  points  wherein  his  said  answer  is  reported 
insufficient,  and  that  he  do  stand  committed  to  the  common  jail  of 
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the  city  and  county  of  New  Tork^  until  he  shall  have  answered  such 
interrogatories  to  the  satisfaction  of  the  master,  and  paid  the  costs 

incurred  by  reason  of  his  default,  now  taxed  at  the  sum  of  $ , 

and  that  a  warrant  issue  for  that  purpose.  And  it  is  further  or- 
dered that  the  sheriff  of  such  city  and  county  having  the  said  yohn 
Turner  in  custody,  do  carry  the  said  defendant  before  the  said  mas- 
ter at  such  time,  and  from  time  to  time,  to  be  examined,  as  such 
master  shall  appoint. 

16.  Order  for  Bill  Pro  Confesso  on  Third  Answer  Insufficient. 

Form  No.  i  504. 

{Title.) 

{^Pursue  Form  No.  1502  {the  order  for  attachment)  to  the  words 
'■'■  On  jile  in  this  court.,''''  inclusive.,  then:)  And  an  attachment  hav- 
ing issued  against  the  said  John  Turner^  pursuant  to  an  order  of 
this  court,  and  it  appearing  further,  by  an  affidavit  of  the  said  Ben- 
jamin Rollins,  solicitor  of  the  complainant,  that  the  defendant  can- 
not be  arrested  on  such  attachment,  and  has  not  surrendered  himself 
thereon,  although  notice  of  the  issuing  thereof  was  served  upon  his 
solicitor  on  the day  of  last  [or,  "  and  the  said  de- 
fendant, having  been  arrested  on  such  attachment,  wholly  neglects 
(or  refuses)  to  answer  the  interrogatories  filed  for  his  examination, 
as  appears  by  an  affidavit  of  Benjamin  Rollins,  solicitor  for  the 
complainant,  and  a  certificate  of  Bernard  Crosivell,  one  of  the 
masters  of  this  court,  thereupon,  on  filing  such  affidavits  and  cer- 
tificates "],  on  motion  of,  etc.,  ordered  that  the  bill  in  this  cause  be 
taken  as  confessed  against  the  said  fohn  Turner. 

VIII.  PROCEEDINGS  TO  COMPEL  ANSWER  AFTER  APPEARANCE.^ 
1.  Affidavit  that  Discovery  is  Necessary. 

Form  No.  1505. 


State  of , 

County  of 

John  Doe.,  one  of  the  complainants  in  the  above  entitled  cause, 
being  duly  sworn,  deposes  and  says  that,  as  he  is  informed  and 
believes,  notice  of  appearance  of  the  defendant  Richard  Roe  has 
been  received  by  this  complainant's  solicitor ;  and,  further,  that  a 
discovery  is  necessary  in  this  cause,  to  be  made  under  oath  by  the 
defendant  Richard  Roe,  as  he  is  advised  by  counsel  and  verily 
believes.  John  Doe. 

Subscribed  and  sw^orn  to  before  me,  this 

twelfth  d2t.y  of  February,  A.D.  18P6. 

fohn  Grimshaw,  Notary  Public. 

2.  Order  to  Answer. 

Form  No.  1506. 
(  Title. ) 
On  filing  an  affidavit  of  John  Doe,  one  of  the  complainants  in 

1.  For  proceedings  to  compel  ap-  Subpcena  and  Process  in  EquiXY. 
pearance    and   answer,    see    the    title 
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this  cause,  showing  that  he  has  received  notice  of  the  appearance  of 
Richard  Roe,  one  of  the  defendants  herein,  and  from  which  it 
appears  that  a  discovery  from  the  said  defendant  Richard  Roe  is 
necessary,  on  motion  of  Jeremiah  Mason,  solicitor  for  the  com- 
plainants, it  is  ordered  that  the  said  Richard  Roe  put  in  his  answer 
to  the  bill  of  complaint  in  this  cause,  and  serve  a  copy  thereof  upon 
the  complainant's  solicitor  W\\\\\n  forty  days  after  service  of  a  copy 
of  such  bill,  and  notice  of  this  order,  or  that  in  default  thereof  an 
attachment  be  issued  against  him. 

3.  Affidavit  of  Default  to  File  Answer. 

Form  No.  1507. 
State  of , 


County  of .  ^ 

yeremiah  Mason,  solicitor  for  the  complainants  in  this  suit,  being 

duly  sworn,  says  that  on   the day  of  last   past,   he 

served  upon  Benjamin  F.  Butler,  solicitor  for  the  defendant 
Richard  Roe,  a  copy  of  the  bill  in  this  cause,  with  a  notice  that  an 
order  had  been  entered  therein,  requiring  the  defendant  Richard 
Roe  to  file  his  answer  to  such  bill  W\t\ivs\  forty  days,  by  delivering 
the  same  to  the  said  Benjamin  F.  Butler  jiersonally ;  and,  further, 
that  this  deponent  hath  not  been  served  with  a  copy  of  the  answer 
of  the  said  Richard  Roe,  nor  hath  any  answer  by  him  been  filed,  to 
the  best  of  this  deponent's  information  and  belief.     {^Signature.) 

{Jurat.) 

4.  Order  for  Attachment. 

Form  No.  1508. 

{Title.) 

An  order  having  been  heretofore  entered  in  this  cause,  requiring 
the  defendant  Richard  Roe  to  answer  the  bill  of  complaint  in  this 
cause  in  forty  days  after  service  of  a  copy  of  such  bill,  and  notice 
of  said  order,  or  that  an  attachment  issue  against  him,  thereupon, 
upon  filing  an  affidavit  of  Jeremiah  Mason,  solicitor  for  the  com- 
plainants, taken  on  the day  of  instant,  from  which 

it  appears  that  the  said  defendant  Richard  Roe  has  not  filed  and 
served  such  answer  as  required  by  such  order,  on  motion  of  Jeremiah 
Mason,  solicitor  for  complainants,  it  is  ordered  that  an  attachment 
issue  against  the  said  Richard  Roe  for  not  answering. 

5.  Order  to  File  Interrogatories  and  Intermediate  Detainer. 

Form  No.  1509. 

{Title.) 

The  defendant  Ricnard  Roe,  having  been  this  day  brought  into 

court  by  the  sheriff  of county,  upon  the  attachment  issued  in 

this  matter,  on  the day  of last,  ordered,  that  the  com- 
plainants forthwith  file  interrogatories  specifying  the  facts  and  cir- 
cumstances in  relation  to  the  contempt  alleged  against  the  defendant 
Richard  Roe,  and  serve  a  copy  thereof  on  the  said  Richard  Roe., 
or  his  solicitor,  and  that  the  said  Richard  Roe  answer  such  interroga- 
tories on  oath  within  tvoentyfour  hours  after  service  thereof,   and 
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file  such  answer  with  the  register  of  this  court ;  and  that  the  said 
Richard  Roe  remain  in  the  custody  of  said  sheriff",  and  that  the  sheriff^ 
attend  him  in  the  court  from  day  to  day  until  the  further  order  of 
the  court. 

6.  Interrogatories. 

Form  No.  15  lo. 

{Title.) 

Interrogatories  for  the  examination  of  Richard  Roe,  one  of  the 
defendants  in  a  cause  wherein  yohn  Doe  and  others  are  complain- 
ants, and  the  said  Richard  Roe  and  others  are  defendants,  touching 
the  contempt  of  the  said  Richard  Roe  for  not  answering,  and  pur- 
suant to  an  order  made  in  this  cause  on  the day  of ,  18 — . 

First  Interrogatory:    Were  you  not,  on  or  about  the day 

of  ,    18 — ,   duly   served    with   a  subpoena  (or  summons')   in 

the  above  entitled  cause  ?  If  yea,  when,  where,  and  by  whom  was 
such  service  made,  and  in  what  manner  was  it  made?     Declare. 

Second  Interrogatory  :    Were  you,  on  or  about  the day  of 

,  18 — ,  served  with  a  copy  of  the  bill  of  complaint  in  the 

above  entitled  cause?  If  yea,  when,  where,  by  w^hom,  and  in  what 
manner  was  such  service  made  ?     Declare. 

Third  Interrogatory  :   Were  you,  on  or  about  the day  of 

,  18 — ,  served  with  a  copy  of  an  order  of  this  court,  dated 

the day  of ,  18 — ,  directing  you  to  file  your  answer 

to  the  bill  of  complaint  in  the  above  entitled  cause  within  forty_ 
days  after  the  service  of  a  copy  of  said  bill,  and  notice  of  such  order 
upon  you,  or,  in  case  of  your  default,  directing  that  an  attachment 
issue  against  you  for  contempt?  If  yea,  when,  where,  by  whom,  and 
in  what  manner  was  such  service  made  ?    Answer  fully. 

Fourth  Interrogatory  :  Is  not  the  order  here  and  now  shown  you 
the  one  served  on  you,  and  was  not  a  true  copy  of  the  same  left 
w^ith  you?    Declare. 

Fifth  Interrogatory  :  Were,  etc.  {making-such  additional  inquiries 
as  are  deemed  necessary).  Jeremiah  Mason, 

Solicitor  for  Complainants. 

7.  Answer  to  Inteppog-atories. 

Form  No.  1511. 
{Title.) 

The  answer  and  examination  of  Richard  Roc,  a  defendant  in  this 
cause,  to  interrogatories  exhibited  for  his  examination  on  the  part  of 

the  complainants,  pursuant  to  an  order  of  this  court  dated  the 

day  of ,  18 — . 

First,  To  the  first  interrogatory  this  defendant  {examinant)  an- 
swers and  says  that,  etc. 

Second,  To  the  second  interrogatory  he  answers  and  says  that, 
etc.  {and  so  07i,  answering  the  interrogatories  seriatim). 
Subscribed  and  sworn  to  before  me,  \  Richard  Roe. 

this day  of ,  18 — .  \ 

Murray  Hoffman,  Master  in  Chancery. 

884  Volume  I. 


1512.  ANSWERS  IN  EQUITY.  1513, 

8.  Order  of  Commitment. 

Form  No.  i  5  i  2 . 
{Title.) 

It  appearing  to  this  court  that  the  defendant  being  in  contempt 
for  not  putting  in  an  answer  to  the  bill  of  complaint  in  this  cause, 
an  attachment  issued  against  him,  returnable  this  day,  on  which  he 
has  been  taken,  as  by  such  attachment  and  the  return  of  the  sheriff 

of  county,  thereon  indorsed,  appears ;  and  such  defendant 

now  appearing  in  open  court,  and  persisting  in  his  contempt  by 
refusing  to  answer  such  bill  and  pay  the  costs  hitherto  incurred  ;  and 
it  being  now  adjudged  by  this  court  that  the  said  defendant  Rich- 
ard Roe  is  guilty  of  the  misconduct  alleged  in  not  filing  his  answer 
and  clearing  his  contempt,  and  that  such  misconduct  was  calculated 
to  or  actually  did  impair,  impede,  and  prejudice  the  rights  or  rem- 
edies of  the  complainants  above  named  :  it  is  thereupon,  on  motion 
of  yeremiah  Mason.,  solicitor   for  said  complainants,  ordered  that 

the  said  defendant  do  stand  committed  to  the  common  jail  of 

county  until   he  file  his  answer  and  pay  the  costs  of  his  contempt, 

now  taxed  at  the  sum  of  dollars,  and   that  a  warrant   issue 

for  that  purpose,  under  the  seal  of  this  court,  directed  to  the  sheriff 
of county. 

9.  Order  Giving  Further  Time  to  Answer  after  Attachment 

for  Contempt. 

Form  No.  i  5 1 3 . 
(  Title. ) 

It  appearing  to  this  court  that  the  defendant  being  in  contempt 
for  not  putting  in  an  answer  to  the  bill  of  complaint  in  this  cause, 
an  attachment  issued  against  him,  returnable  this  day,  on  which  he 
has  been  taken,  as  by  such  attachment  and  the  return  of  the  sheriff 

of county,  thereupon  indorsed,  appears  ;  and  such  defendant 

now  appearing  in  open  court,  and  asking  time  to  put  in  his  answer 
and  clear  his  contempt,  and  entering  his  appearance  with  the  clerk, 
and  consenting  that  if  he  do  not  file  his  answer  and  pay  the  costs 

within  days  from   the  date  hereof  process  of  commitment 

for  his  contempt  under  the  seal  of  this  court  do  issue  against  him 
without    further  notice  :  on  motion  of  yeremiah  Mason.,  solicitor 

for  the  complainants,  it  is  ordered  that  such  defendant  have 

days  from  the  date  hereof  to  put  in  his  answer  to  the  said  bill  of 
complaint,  and  clear  his  said  contempt.  And  it  is  further  ordered 
that  upon  his  making  default,  on  filing  an  affidavit  thereof  with  the 
clerk  of  this  court,  the  defendant  do  stand  committed  to  the  common 

jail  of county,  or  of  any  other  county  in  which  he  may  be 

found,  until  he  file  his  answer  and  pay  the  costs  of  his  contempt, 

now  taxed  at  the  sum  of  dollars,  and  that  a  warrant  issue 

for  that  purpose,  under  the  seal  of  this  court,  directed  to  the  sheriff 
of  said  county  or  of  any  other  county  in  this  state. 
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10.  Order  of  Commitment  on  Disobedience  of  Foregoing 

Order. 

Form  No.  i  514. 

{Title.) 

It  appearing  to  this  court  that  the  defendant  Richard  Roe  being 
in  contempt  for  not  putting  in  an  answer  to  the  bill  of  complaint 
in  this  cause,  and  that  an  attachment  issued  against  him  on  which 
he  was  taken,  as  appears  by  said  attachment  and  the  sheriff's  return 

thereon  indorsed,  and  that  said  defendant  did,  on  the  day 

of  ,    18 — ,    appear  in  open    court   and    ask   time    to  put   in 

his  answer  and  clear  his  contempt,  and  that  on  said day  of 

,  18 — ,  it  was  ordered  by  this  court  that  said  defendant  have 

days  from  the  date  of  said  order  to  put  in  his  answer  and 

clear  his  contempt,  and  that  upon  his  making  default,  upon  filing 
an  affidavit  thereof  with  the  clerk  of  this  court,  he  stand  committed 

to  the  common  jail  of   county,  or  any  other  county  in  this 

state  in  which  he  might  be  found,  until  such  time  as  he  should  file 
his  answer  and  pay  the  costs  of  his  contempt ;  and  whereas  such 
time  has  elapsed,  and  it  appears  by  the  affidavit  of  Jeremiah  Mason, 
solicitor  for  the  complainants,  that  no  answer  has  been  filed  by  said 
defendant  pursuant  to  said  order,  and  that  said  defendant  has  not 
paid  the  costs  of  his  contempt  thereon  :  now,  on  reading  said  order, 
and  on  reading  and  filing  said  affidavit,  and  on  motion  of  Jeremiah 
Mason,  solicitor  for  the  complainants,  it  is  ordered  that  a  warrant 
of  commitment  or  mittimus  do  issue  as  directed  by  said  last  men- 
tioned order  to  the  sheriff  of  the  county  of ,  etc. 

11.  Warrant  or  Mittimus  on  the  Preceding  Order. 

Form  No.  1515. 

(L.   S.) 

The  people  of  the  state  of  New  York,  to  the  sheriff  of  the  city  and 
county  of  New  York,  Greeting: 

Whereas,  on  the day  of '■ ,  i850,  by  a  certain  order 

made  in  our  court  of  chancery  before  our  vice-chancellor  of  the 
First  Circuit,  at  the  city  of  New  York,  in  a  certain  cause  or  matter 
depending  in  our  said  court  between  John  Doc  and  others,  plain- 
tiffs, and  Richard  Roe  and  others,  defendants,  it  appearing  that 
the  defendant  Richard  Roe  was  in  contempt  for  not  putting  in 
his  answer,  and  that  he  then  appeared  in  open  court  and  asked 
time  to  put  in  his  answer  and  clear   his  contempt,  it  was  ordered 

that  said  defendant  have days  from  the  date  of  such  order  to 

put  in  his  answer  and  to  pay  the  costs  of  his  contempt,  or  in  default 

thereof  he  should  stand  committed  to  the  common  jail  of 

county,  or  of  any  other  county  in  which  he  might  be  found,  until 
such  time  as  he  should  put  in  his  answer  and  pay  the  costs  of  his 
contempt ;  and  whereas  such  time  having  elapsed,  it  appeared  to 
the  court  that  said  defendant  had  not  put  in  his  answer  or  paid  the 

costs  of  his  contempt,  it  was  further  ordered,  on  the day  of 

,  1 850,  that  a  warrant  of  commitment  or  mittimus  issue   as 
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directed  by  said  order  so  made  as  aforesaid  upon  the day  of 

,  1^30;  and  now  we  command  you  that  you  take  the  body 

of  the  said  Richard  Roe,  and  him  closely  and  safely  keep  in  your 
custody  in  the  common  jail  of  the  city  and  county  of  New  York, 
until  he  shall  put  in  his  answer  to  the  bill  of  complaint  in  said 
cause,  and  shall  pay  the  costs  and  expenses,  taxed  as  aforesaid  in 

the  sum  of dollars,  with  your  fees  on  this  writ,  or  until  our 

said  court  of  chancery  shall  make  order  to  the  contrary ;  and  you 
are  to  make  and  return  to  our  said  chancellor,  in  our  said  court  of 

chancery,  on  the  day  of  ,  in  the  year  one  thousand 

eight  hundred  and  thirty,  wheresoever  it  shall  then  be,  a  certificate 

under  your  hand,  of  your  doings  in  the  premises,  together  with  this 

writ. 

Witness,  Reuben  H.  Walworth,  chancellor  of  our  said 

state,  at  the  city  of  Albany,  on  the  day  of 

,  one  thousand  eight  hundred  and  thirty. 

yames  Porter,  Register. 

yeremiah  Mason,  Solicitor. 

12.  Certificate  of  Sheriff  Indorsed  on  Mittimus. 

Form  No.  1 5  1 6 . 

I,  yames  Grimshaw,  sheriff  of  the  county  of  and  state  of 

-,  hereby  certify  to  the  chancellor  {^ox  judge  of  this  court')  that 


under  and  by  virtue  of  this  writ  I  have  taken  and  kept,  and  do  still 
keep,  the  within  named  Richard  Roe  in  my  custody,  under  and  by 

virtue  of  this  writ,  in  the  jail  of  the  county  of ,  as  in  the  said 

writ  I  am  commanded  to  do. 
Given  under  my  hand  at  the  city  of 

this day  of ,  18^ — . 

yames  Grimshaw. 

13.  Order  of  Sequestration  after  Commitment. 

Form  No.  i  5  i  7. 

(  Title. ) 

Whereas  it  was,  on  the day  of ,  18 — ,    ordered  that 

the  defendant  Richard  Roe  put  in  his  answer  to  the  bill  of  com- 
plaint herein  within  ybr/y  days  after  the  date  of  the  said  order,  or, 
in  default   thereof,   an   attachment   should   issue   against   him,   and 

afterwards,  to  wit,  on  the day  of ,  18 — ,  it  appearing 

to  the  court  that  said  time  had  elapsed  and  said  defendant  had  not 
filed  or  served  his  answer  to  said  bill  of  complaint,  it  was  ordered 
that  an  attachment  issue  against  said  defendant,  on  which  he  was 

taken  in  custody  by  the  sheriff  of  county  and  brought  into 

court,  as  appears  by  said  sheriff's  return  indorsed  thereon  ;  and 
whereas  said  defendant  thereupon  asked  for  further  time  to  an- 
swer, it  was,  on  the day  of ,  18^,  further  ordered  that 

said  defendant  be  allowed days  from  the  date  of  said  order 

to  put  in  his  answer  and  clear  his  contempt,  or,  in  default  thereof,  to 

stand  committed  to  the  common  jail  of county,  or  that  of 
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any  other  county  in  which  he  might  be  found,  until  he  should  file  his 
answer  and  pay  the  costs  of  his  contempt ;  and  whereas  said  time 
having  elapsed,  and  it  appearing  to  the  court  that  said  defendant 
had  not  filed  his  answer  or  paid  the  costs  of  his  contempt,  it  was, 

on  the day  of ,  i8 — ,  further  ordered  that  a  warrant 

of  commitment  or  mittimus  issue  to  the  sheriff  of  county : 

now,  upon  reading  said  warrant,  under  the  seal  of  this  court,  for  the 
commitment  of  said  defendant  Richard  Roc  for  his  said  contempt 
in  not  obeying  the  several  orders  of  this  court  above  referred  to, 

and  upon  reading  the  certificate  of  the  sheriff  of county,  that 

the  said  Richard  Roe  is  by  him  held  in  custody  by  virtue  of  the  said 
commitment  for  his  said  contempt,  and  on  reading  and  filing  the 
affidavit  of  Jeremiah  Mason,  solicitor  for  the  complainants,  show- 
ing that  the  said  Richard  Roe  has  not  yet  put  in  his  answer,  but 
still  persists  in  his  said  contempt,  it  is  thereupon,  on  motion  of  the 
said  yeremiah  Mason,  ordered  that  a  commission  of  sequestration 
do  issue,  directed  to  certain  commissioners  therein  to  be  named,  to 
sequester  the  said  defendant's  personal  estate,  and  the  rents,  issues, 
and  profits  of  his  real  estate,  until  the  said  defendant  shall  file  his 
answer  in  the  above  entitled  cause,  clear  his  contempt,  and  this 
court  shall  make  other  order  to  the  contrary. 

14.  Commission  of  Sequestration. 

Form  No.  1518. 

(L.   S.) 

The  {People  of  the)  state  of ,  to   William  Thompson,  Oliver 

Hicks,  yames  Hamilton,  and  yohti  Rodman,  Greeting : 
Whereas  yohn  Doe  and  others,  complainants,  lately  exhibited 
their  bill  of  complaint  in  our  court  of  chancery  against  Richard 
Roe  and  others,  defendants ;  and  whereas  the  said  Richard  Roe^ 
being  duly  served  with  a  writ  issuing  out  of  our  said  court,  com- 
manding him  under  the  penalty  therein  mentioned  to  appear  and 
answer  the  said  bill,  hath  appeared,  but  hath  neglected  and  refused 
to  answer  the  same;  and  whereas,  after  notice  of  appearance  of  the 

said  Richard  Roe,  it  was,  on  the day  of ,  18 — ,  ordered 

that  he  put  in  his  answer  within  forty  days,  or  in  default  thereof 
that  an  attachment  issue  against  him,  etc.  {reciting-  the  several 
orders,  the  defendant^  s  disobedience  thereof,  and  his  commitment  for 
contempt,  as  in  the  order  of  sequestration)  ;  and  whereas,  on  the 
day  of  ,  18 — ,  it  appearing  to  the  court  that  said  de- 
fendant was  in  the  custody  of  the  sheriff  of county,  under 

and  by  virtue  of  said  warrant  of  commitment,  and  that  said  defend- 
ant still  refused  to  answer  said  bill  of  complaint,  and  persisted  in  his 
said  contempt,  it  was  ordered  that  a  commission  of  sequestration 
issue  to  sequester  his  personal  estate,  and  the  rents,  issues,  and  profits 
of  his  real  estate,  until  such  defendant  should  answer  the  bill  of  com- 
plaint, clear  his  contempt,  and  this  court  should  make  other  order 
to  the  contrary  :  Know  ye,  therefore,  that  we,  in  confidence  of  your 
prudence  and  fidelity,  have  given,  and  by  these  presents  do  give,  to 
you,  or  any  three  or  two  of  you,  full  power  and  authority  to  enter 
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upon  all  the  messuages,  lands,  tenements,  and  real  estate  whatso- 
ever of  the  said  Richard  Roe,  and  to  take,  collect,  receive,  and 
sequester  into  your  hand  not  only  all  the  rents  and  profits  of  the  said 
messuages,  lands,  tenements,  and  real  estate,  but  also  all  his  goods, 
chattels,  and  personal  estate  whatsoever;  and,  therefore,  we  com- 
mand you,  or  any  three  or  two  of  you,  that  you  do,  at  certain  proper 
and  convenient  days  and  hours,  go  to  and  enter  upon  all  the  mes- 
suages, lands,  tenements,  and  real  estate  of  the  said  Richard  Roe, 
and  that  you  do  collect,  take,  and  get  into  your  hands  not  only  the 
rents  and  profits  of  all  the  said  real  estate,  but  also  all  his  goods, 
chattels,  and  personal  estate,  and  detain  and  keep  the  same  under 
sequestration  in  your  hands  until  the  said  Richard  Roe  shall  fully 
answer  the  complainant's  bill,  clear  his  contempt,  and  our  said 
court  make  other  order  to  the  contrary. 

ycremiah  Mason,  Solicitor. 

James  Parker,  Clerk 

(or  Assistant  Register). 
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By  James  B.  Clark. 

I.  SCOPE  OF  THIS  ARTICLE,  897. 
II.  APPLICATION  FOR  APPEAL,  898. 

1.  In  General,  899. 

a.  In  Probate  Courts,  899. 

(i)  From  Commissioner  s  Report,  899. 

(a)  In  Connecticut,  899. 

(b)  In  New  Hampshire,  900. 

(2)  From  Decision  Admitting  Will  to  Probate,  900. 

b.  Injustice's  Courts,  901. 

c.  In  United  States  Court  of  Claims,  901. 

d.  In  Proceedings  Relating  to  Highways  and  Drains,  902. 

2.  By  Prayer,  903. 

a.  In  Criminal  Cases,  903. 

(i)  From   Justice   of  the    Peace  to    County   Court — New 

York,   903. 
(2)  From  Order  of  Discharge  on  Habeas  Corpus,  904. 

b.  In  Civil  Cases,  904. 

(i)  Statutory  Fortn  —  Connecticut,  904. 

(2)  From  Drainage  Assessment — Indiana,  904. 

(3)  From  Probate  Court —  Vertnont,  905. 

(4)  Prayer  Filed  Nunc  Pro  Tunc  by  Consent,  905. 

3.  By  Claim  or  Demand,  906. 

4.  By  Petition,  906. 

a.  In  Chaticery,  907. 

b.  In  Probate  Courts,  908. 

(i)  From  Refusal  to  Grant  Letters  of  Administration,  908. 

(2)  From  Decree  Admitting  Will  to  Probate,  909. 

(3)  From  Decree  Refusing  to  Adtnit  Will  to  Probate,  911. 

(4)  From  Decree  Relating  to  Account  of  Executrix,  912. 

(5)  After  Expiration  of  Time  Limited,  912. 

(6)  Petition  by  Interested  Person    for  Leave    to  Prosecute 

Appeal,  913. 

c.  In  Justice"  s    Courts   after  Expiration  of   Time  Limited  by 

Statute,  913. 

d.  In  the  United  States  Courts,  915. 

( 1 )  To  the  Circuit  Court  of  Appeals,  915. 

{a)  From  the  District  Court,  915. 
{b\  From  the  Circuit  Court,  916. 

(2)  To  the  Supreme  Court,  917. 
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e.  In  Patent  Proceedings,  919. 

f.  In  Customs  Duties  Cases,  919. 

g.  Special  Allocatur  in  Criminal  Cause,  920. 

h.   Provisions  Relating  to  Streets  and  Highways,  921. 

( 1 )  From  Decision  of  Highway  Commissioners — Illinois,  921. 

(2)  From  Establishment  of  Street  by  City  Council — Massa- 

chusetts, 921. 

(3)  From  Assessment  of  Benefits  —  Massachusetts,  922. 

(4)  From Establishmentof  Roadona  TownLine — Illinois, ()2i. 
i.   In  Miscellaneous  Appeals,  923. 

(i)  Appropriation  of  Land  by  Railroad   Company  —  Ver- 
mont, 923. 

(2)  Assessment  for   Damages  by  Floating    Timber — New 
Hampshire,  924. 
5.  Affidavit  of  Good  Faith,  925. 

a.  In  Civil  Cases,  925. 

(i)   Generally,  925. 

(2)  In  Probate  Courts,  927. 

(3)  In  fustic e' s  Courts,  927. 

{a)   Generally,  927. 
{b\  In  Arkansas,  928. 
\c)  In  Iowa,  928. 
{d)  In  Michigan,  928. 

aa.   Generally,  928. 

bb.   Special  Appeal,  929. 
{e)  In  Minnesota,  929. 
(y")  In  Missouri,  929. 

aa.   Generally,  929. 

bb.  By  Agent,  930. 

cc.   Forcible  Entry  and  Detainer,  930. 
{.S)  ^^  New  fersey,  930. 
(A)  In  Ohio,  931. 
(f)    In  Pennsylvania,  931. 
\j)  In  Tennessee,  ()y2.. 
(k)  In  Wisconsin,  ()yi. 

b.  In  Criminal  Proceedings,  932. 

c.  In  Proceedings  to  Enforce  Penalties,  933. 

d.  In  Proceedings  upon  Forfeited  Recognizance,  933. 

e.  Miscellaneous  Appeals,  934. 

III.  NOTICE  OF  APPEAL,  935. 
1.  In  General,  935. 
a.  At  Law,  935. 

(i)    Usual  Code  Fortn,  935. 

(2)  In  Indiana,  940. 

{a)  Notice  to  Party,  940. 
\b\  Notice  to  Co-party,  940. 
\c)  Notice  to  Clerk,  940. 

(3)  In  Iowa,  941. 

(4)  In  Minnesota,  941. 

(5)  In  Montana,  942. 

(6)  In  New  York,  942. 

(a)  Generally ,<)\l. 

\b\  From  Part  of  fudgmcnt,  943. 

\c\  From  Part  Order  Granting  Provisional  Remedy,  944. 

Id)  Stipulation  for  fudgment  Absolute,  944. 
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(7)  In  North  Carolina,  945. 

(8)  In  North  Dakota  —  South  Dakota,  945. 

(9)  In  Wisconsin,  946. 

{a)   Generally,  946. 
(b)  Appeal  from  Two  Orders,  946. 
b.    In  Equity,  947. 

(i)    Usual  Chancery  Form,  947. 

(2)  In  Michigan,  947. 

(3)  In  New  Jersey,  948. 

2.  From  Probate  Courts  and  Courts  of  Like  Jurisdiction,  948. 

a.  In  General,  948. 

(i)  In  Michigan,  948. 

(2)  In  Minnesota,  949. 

(3)  In  New  Hampshire,  950. 

(4)  In  Ohio,  950. 

{a)  Frottt  Refusal  to  Admit  Will  to  Probate,  950. 
ip)  Appeal  by  Trustee,  950. 

b.  Orphans'  Courts,  951. 

(1)  In  New  fersey,  951. 

(2)  In  Pennsylvania,  951. 

c. .  Surrogate  and  Surrogate' s  Court,  951. 

(i)  In  New  Jersey — From  Surrogate  t»  Orphans'  Court,  95 1 . 
(2)  In  New    York — From  Surrogate" s   Court  to  Appellate 
Division  of  Supreme  Court,  952. 

d.  Commissioners  on  Claims,  952. 

(i)  In  Michigan,  952. 
(2)  In  Wisconsin,  953. 

e.  Commissioners  of  Insolvency,  953. 

(i)  In  Maine,  953. 
(2)  In  Vermont,  954. 

3.  From  Justice  of  the  Peace,  954. 

a.  Generally,  954. 

b.  In  Alabatna,  955. 

r.   In  Arizona,  California,  Colorado,  Idaho,  Montana,  Nevada, 
New  Mexico,  and  Utah,  956. 

d.  In  Arkansas,  956. 

e.  In  District  of  Columbia,  957. 

f.  In  Iowa,  957. 

g.  In  Louisiana,  957. 
h.  In  Minnesota,  958. 
/.   In  Missouri,  958. 

j.  In  A^ew  Jersey,  959. 

k.  In  New  York,  959. 

/.  In  North  Carolina,  961. 

m.  In  North  Dakota,  961. 

n.  In  Oregon,  962. 

o.  In  South  Dakota,  963. 

p.  In  Washington,  964. 

q.  In  Wisconsin,  964. 

4.  In  Criminal  Proceedings,  965. 

a.  By  Defendant,  965. 

b.  By  the  State  or  People,  966. 
6.  /«  United  States  Courts,  966. 

6.  In  Patent  Cases,  967. 

7.  Miscellaneous  Appeals,  967. 

892  Volume  I. 


APPEALS. 

a.  Municipal  Affairs  Generally,  967. 

(i)  From  County  Commissioners,  967. 
(2)  From  Township  Trustees,  968. 

b.  In  Eminent  Domain  Proceedings,  968. 

(i)  Instituted  by  Municipal  Corporations,  968. 
(2)  Instituted  by  Railway  Corporations,  970. 

c.  Proceedings  Relating  to  Streets  and  Highways,  971. 

(i)  In  Illinois,  971. 

(2)  In  Indiana,  971. 

(3)  In  Minnesota,  972. 

(4)  In  Missouri,  973. 

(5)  In  New  Jersey,  973. 

d.  Proceedings  Relating  to  Ditches  and  Drains,  974. 

(i)  In  Illinois,  974. 

(2)  In  Minnesota,  974. 

(3)  In  Ohio,  975. 

e.  School  Matters,  975. 

f.  Various  Other  Matters,  976. 

IV.  Various  Certificates,  978. 

1.  Certificate  of  Importance,  978. 

2.  Certificate  of  Probable  Cause,  978. 

a.  In  Chancery,  978. 

b.  Under  the  Idaho  Statute,  979. 

c.  Under  the  New  Mexico  Statute,  979. 

3.  Certificate  of  Reasonable  Doubt  —  New  York.gjg. 

a.  Notice  of  Application  for  Certificate,  979. 

b.  The  Certificate,  980. 

4.  Certificate  of  Good  Cause  by  Counsel,  980. 

a.  In  New  Jersey,  980. 

b.  In  Virginia  attd  West  Virginia,  980. 

6.   Certificate  that  Appeal  has  been  Taken,  981. 

a.  By  the  Clerk,  98 1 . 

(i)   Of  Trial  Court,  981. 
(2)    Of  Appellate  Court,  983. 

b.  By  Register  in  Chancery,  984. 

c.  By  fustice  of  the  Peace,  984. 

6.   Certificate  that  Appeal  was  Not  Properly  Entered,  986. 
V.  ALLOWANCE  OF  APPEAL,  986. 
1.  In  General,  986. 

a.  To  Courts  of  Last  Resort,  987. 

b.  To  Appellate  Division  of  New  York  Supreme  Court,  990. 
3.  In  Probate  Courts,  992. 

a.  In  Connecticut,  992. 

b.  In  Michigan,  992. 

(i)   Generally,  992. 

(2)  After  Expiration  of  Time  Limited,  993. 

(3)  From  Decision  of  Cofntnissioners  on  Claims,  994. 

3.  In  Justice" s  Courts,  994. 

4.  In  Mayor  s  Court,  996. 

n.  In  United  States  Courts,  996. 

a.  To  Supreme  Court,  Generally,  996. 

b.  Order  Nunc  Pro  Tunc  Allowing  Appeal,  997. 

c.  OrderGrantingAppeal,but Denying PetitionforSupersedeas,()()j 
6.  In  Criminal  Cases,  998. 

a.   In  Arkansas,  998. 

893  Volume  I. 


APPEALS. 

(1)  To  Circuit  Court,  998. 

(2)  To  Supreme  Court,  998. 

b.  In  Connecticut,  998. 

c.  In  Kentucky,   999. 

VI.  DOCKETING  AND  ENTRY  OF  APPEAL,  999. 

1.  Direction  to  Enter,  999. 

a.  In  District  of  Columbia,  999. 

b.  In  Maryland,  999. 

c.  In  Pennsylvania,  1000. 

2.  The  Entry,  1000. 

a.  From  Justices  of  the  Peace,  1000. 

(i)  In  Connecticut,  1000. 

(2)  In  Louisiana,  1000. 

(3)  In  Mississippi,  looi. 

(4)  In  New  Hampshire,  looi. 

(5)  In  West  Virginia,  looi. 

(rt)    When  Appeal  is  Taken  within  Ten  Days,  looi. 
(1^)    When  Appeal  is  Taken  after  Ten  Days,  but  with- 
in Ninety  Days,  looi. 

b.  From  Other  Courts,  1002. 

(i)    The  General  Form,  1002. 

(2)  In  Arkansas  —  In  Felony  Cases,  1002. 

{a)  By  the  State,  1002. 

{b)  By  the  Defendant,  1003. 

(3)  In  District  of  Columbia,  1003. 

(4)  In  Ohio  —  Appeal  to  Circuit  Court,  1003. 

{a)  Generally,  \oo2,. 

(b)  Where  Party  Appellant  Has  Separate  Interest,  1004. 

(5)  In  Pennsylvania — From  Court  of  Common  Pleas,  1004. 

(6)  In  Texas  —  From  District  or  County  Court,  1004. 

VII.  Citation  and  Summons,  1004. 

1.  In  Alabama,  1005. 

a.  Citation  Addressed  to  Sheriff",  1005. 

(i)  From  Chancery  Court,  1005. 
(2)  From  Probate  Court,  1005. 

b.  Citation  Addressed  to  Appellee,  1006. 

(i)  From  Chancery  Court,  1006. 
(2)  From  Probate,  Circuit,  or  City  Court,  1006. 
a.  In  Connecticut,  1006. 

3.  In  Mississippi,  1007. 

4.  In  Pennsylvania,  1007. 
6.  In  Texas,  1007. 

6.  In  Vermont,  1008. 

7.  In  United  States  Supreme  Court,  1008. 

VIII.  The  Direction  or  precipe  for  transcript,  1009. 
IX.  THE  Return,  transcript,  and  Case  on  appeal,  ioio. 

1.  From  a  Justice' s,  Mayor' s,  Recorder  s,  or  Other  Inferior  Court ,  loio. 
a.   Its  Parts,  loio. 

(i)    The  Introduction,  loio. 

(2)  The  Copy  of  the  Docket,  1013. 

(rt)  In  a  Civil  Case,  1013. 
(b)  In  a  Criminal  Case,  1015. 

(3)  The  Justice's,  Mayors,  or  Recorder' s  Certificate,  1018. 

(a)  In  General,  1018. 
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ip)  Statutory  Forms,  1022. 

aa.   In  Arkansas,  1022. 

bb.   In  Mississippi,  1023. 

cc.   In  North  Carolina    1023. 
(f)   Precedents,  1023. 

b.  The  Cotnplete  Form,  1024. 

(i)  In  General,  1024. 

(2)  Statutory  Form  in  North  Carolina,  1026. 

(3)  Precedents,  1027. 

2.  From  a  Superior,  Circuit,  District,  Chancery,  or  Probate  Court,  1028. 

a.   Its  Parts,  1028. 

(i)    The  Introduction,  1028. 

{a)    To  Transcript,  1028. 

ip)    To  Abstract,  1030. 

(r)    Ti?  Crt5^  <?«  Appeal,  1031. 

(2)  7>^^  Copy  of  the  Record,  1033. 

(«)  /«  Transcript,  1033. 

(/^)  /«  Abstract,  1034. 

(r)  /«  Gzj^  ^«  Appeal,  1035. 

(3)  77;^  Certificate,  1037. 

(rt)  /«  General,  1037. 

((^)    Where  Transcript  Is  of  Part  Only  of  Record ,  1043. 
(<:)    Where  Evidence  is  Certified  to,  1044. 
^.    Complete  Form,  1045. 

3.  /«  Miscellaneous  Appeals,  1047. 

«.    opening  a  Street,  1047. 

^.   Establishment  of  a  Township  Road,  1048. 

r.    Construction  of  a   Township  Ditch,  1049. 

4.  Proceedings  to  Settle  Case  on  Appeal,  1049. 

rt.   Notice  to  Accompany  Proposed  Case,  1049. 
^.   Notice  of  Settlement  of  Case,  1049. 

c.  Order  Settling  Case,  1050. 

d.  Order  Directing  Case  to  be  Filed,  1050. 

e.  Notice  to  Appellant  to  File  Return,  1051. 

C.   Order  Making  Papers  Part  of  Record  on  Appeal,  105 1 . 

6.  Direction  to  Sheriff  of  Supreme   Court  in  Indiana  to  Give  Notice 

of  Filing  of  Transcript,  105 1 . 

7.  Notice  to  Trustees  of  Filing  Transcript  on  Appeal  in  Case  of  the 

Establishment  of  a  Township  Road,  1052. 

X.  ASSIGNMENT  OF  ERRORS  ;  REASONS  OF  APPEAL,  1052. 

1.  The  Assignment  or  Statement,  1052. 

a.  In  General,  1052. 

b.  Appeals  from  fustice' s  Court,  1059. 

c.  Appeals  in  Criminal  Cases,  1059. 

(i)   Generally,  1059. 

(2)  Statement  of  Facts —  Texas,  1060. 

(rt)    Order  Granting  Time  to  File,  1060. 

{b)    The  Statement,  1060. 

d.  Appeals  in  United  States  Courts,  1061. 

2.  Application  to  Amend,  1061. 

3.  Answer,  1062. 

4.  Demurrer  to  Answer,  1062. 
6.  Reply  to  Answer,  1062. 

6.  Demurrer  to  Reply,  1062. 

1.  Assignment  of  Cross-errors,  1063. 
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XI.  PROCEEDINGS  IN  APPELLATE  COURT,  1063. 

1,  Nott-  of  Issue,  1063. 

2.  Notice  of  Argument  or  Hearing,  1064. 

a.  In  General,  1064. 

b.  In  a  Criminal  Case,  1065. 

c.  In  Drainage  Proceedings,  1065. 

d.  In  Highway  Proceedings,  1066. 

(i)    To  Appellant,  1066. 
(2)    To  Highway  Commissioners,  1066. 
:$.  Dismissal  of  Appeal,  1066. 

a.  Notice  of  Motion  to  Dismiss,  1066. 

(i)  In  General,  1066. 

(2)  In  Indiana,  1067. 

(3)  Required  by  Rule  6  of  the  Supreme  Court  of  the  United 

States,  1068. 

(4)  Precedents,  1068. 

b.  Rule  to  Show  Cause  why  Appeal  should  Not  be  Dismissed,  1 069. 

c.  The  Motion  to  Dismiss,  1069. 

(i)   In  General,  1069. 

(2)  Where  Cause  has  been  Compromised  or  Settled,  1 070. 

(3)  For  Neglect  to  Prosecute  —  In  New  Hampshire,  1 070. 

(4)  In  Criminal  Case,  because  of  Escape  of  Defendant,  1070. 

(5)  Precedents,  1 071. 

-4.  Affirmation  of  Jiidgment,  1073. 

a.  The  Motion  for  Affirmation ,  1073. 

(i)  For  Failure  to  File  Transcript,  1073. 
(2)  For  Failure  to  Prosecute  Appeal —  In  New  Hampshire, 
1074. 

b.  The  Complaint  for  Affirmation,  1074. 

(i)   ///  Massachusetts,  1074. 
(2)  ///    Vermont,  1075. 

5.  Withdrawal  of  Appeal,  1076. 

a.  In  General,  1076. 

b.  Direction  for  Discontinuance,  1077. 

c.  Order  Dismissing  Appeal  and  Affirming  fudgment,  1077. 

d.  Agreefnent  to  Strike  offi  Appeal,  and  for  fudgment,  1077. 

e.  Order  Dismissing  Appeal  by  Consent,  1078. 

6.  Waiver  of  Right  of  Appeal,  1078. 

7.  Offer  to  Allow  fudg}ne?tt  on  Appeal,  1079. 

8.  Acceptance  of  Offer  to  Allow  fudgment  on  Appeal,  1079. 

9.  Calendar  Practice,  1080. 

a.  Motion  to  Advance  Cause  on  Calendar,  1080. 

b.  Stipulation  to  Set  Down  Cause  for  Day  Certain,  1080. 

c.  Order  Placing  Cause  on  Appeal  Docket  by  Consent,  1080. 

10.  Stipulations,   108 1. 

a.  For  Substitution  of  Party  as  Party  Plaintiff ,  108 1. 

b.  To  Consolidate  Appeals,  1081. 

c.  For  Extension  of  Time  to  File  Briefs,  1 08 1 . 

11.  fudgments  on  Appeal,  1082. 

a.    The  fudgtnent.  Order,  or  Decree,  1082. 
(l)   Of  Affirmance,  1082. 
(a)  In  General,  1082. 

(ff)    With  fudgment  against  Appellant  and  the  Sure- 
ties on  the  Appeal  Bond,  1084. 
{c)    With  Modification,  1085. 
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{d)  Because  the  Appellant  did  Not  Appear,  1086. 

(2)  Of  Reversal,  1086. 

(a)  In  General,  1086. 
\b)    With  New  Trial  Ordered,  1087. 
Id)    With  Direction  for  Entry  of  Proper  Judgment, \Q&T. 
(d)    With  Entry  of  Proper  fudgtnent,  1091. 
ij)    Unless  Respondent  Consent  to  Reduction  of  fudg- 
ment,  1093. 

(3)  Of  Affirtnance  as  to  One  and  Reversal  as  to  Another,  1093. 

(4)  Of  Dismissal,  1094. 

(a)  In  General,  1094. 

{b)  For  Failure  to  Comply  with  Rules,  1094. 
{c)  For  Want  of  Jurisdiction  in  Court  Below,  1095. 
{d)  For  Failure  to  Prosecute,  1096. 
i.  Motion  to  Modify  Judgment  of  Affirmance ,  1097. 

c.  Consent  to  Reduction  of  Judgment,  1097. 

d.  Stipulation  for  Reversal  of  Judgment,  1097. 

e.  Motion  to  Reinstate  Cause  after  Order  of  Dismissal,  1098. 
la.   The  Remittitur,  1099. 

a.  In  General,  1099. 

b.  In  New  Jersey,  iioo. 

(i)   On  Affirmance,  1 100. 
(2)   On  Reversal,  1 100. 

c.  In  Pennsylvania,  iioi. 

d.  Ne'w    York  —  From    Former   Court  of  Errors    to  Supreme 

Court,  1 10 1. 

13.  Notice  of  Filing  Remittitur,  1 103. 

14.  Certificationto  Probate  Court  by  Court  of  Common  Pleas  in  Ohio,  1 1 03. 
16.   The  Mandate,  1 103. 

a.  In  Iowa,  1 103. 

b.  From  United  States  Supreme  Court  to  United  States  District 

Court,  1 104. 

c.  From,  United  States  Supreme  Court  to  Supreme  Court  of  the 

State  of  New  York,  1 105. 

16.  Order  Remanding  Cause,  1 106. 

17.  fudgment  in  Court  Below  after  Appeal,  1107. 

a.  Of  Affirmance,  1107. 

(i)  In  General,  1 107. 

(2)    With  Modification,  1107. 

b.  Of  Reversal,  1108. 

CROSS-REFERENCES. 

For  other  Forms  relating  to  Appellate  Proceedings  or  f>roceedings  to  review 
decisions  of  inferior  courts,  see  the  titles  BONDS  AND  UNDERTAK- 
INGS ON  APPEAL:  CERTIFIED  CASES;  CERTIORARI, 
WRIT  OF:  CITATION :  ERROR,  WRIT  OF :  EXCEPTIONS, 
BILLS  OF:  MANDAMUS :  NEW  TRIAL:  NOTICE:  PETI- 
TIONS: PROCESS:  REHEARING :  REMOVAL  OF  CAUSES: 
RESTITUTION:  REVIEW,  BILLS  OF:  REVIVOR  AND 
ABA  TEMENT:  STA  YOF  PROCEEDINGS:  STIPULA  TIONS; 
SUMMONS:  SUPERSEDEAS,  and  the  GENERAL  ANALYTI- 
CAL INDEX  to  this  work. 

I.  SCOPE  OF  THIS  ARTICLE. 

In  courts  following  the  course  of  the  common  law  the  remedy  of 
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a  suitor  who  deems  himself  aggrieved  is  by  writ  of  error  or  certi- 
orari, but  in  chancery  the  remedy  is  by  appeal.  However,  the 
abolition  in  many  of  the  states  of  the  distinction  between  the  forms 
of  procedure  at  law  and  procedure  in  equity,  has  led  to  the  adop- 
tion, or  at  least  the  partial  adoption,  of  appeal  as  a  remedy  in 
strictly  legal  actions,  as  well  as  in  suits  cognizable  in  equity.^ 

II.  APPLICATION  FOR  APPEAL. 

Where  no  special  mode  of  taking  an  appeal  is  prescribed,  but  the 
partv  aggrieved  has  the  statutory  right  to  a  review  of  the  action  of 
the  inferior  tribunal,  an  application  will  be  sufficient. 


1.  In  so  far  as  appeal  has  been 
adopted  in  name  only,  and  the  essen- 
tial features  of  error  or  certiorari  have 
been  preserved,  the  forms  for  use  in 
such  cases  will  be  found  in  the  titles 
Certiorari  and  Error,  Writ  of. 

Bills  of  Exceptions,  and  Bonds 
AND  Undertakings  on  Appeal,  are 
not  treated  of  in  this  article,  but  have 
been  made  separate  titles  for  articles, 
which  must  be  consulted  for  the  forms 
relating  to  these  subjects. 

General  Nature  and  Effect  of  Appeal. — 
Appeal  is  defined  to  be  the  removal  of 
a  cause  from  the  sentence  of  an  in- 
ferior to  a  superior  judge,  or,  as  Black- 
stone  has  expressed  it,  a  complaint  to 
a  superior  court  of  an  injustice  done 
bv  an  inferior  one.  U.  S.  v.  Wonson. 
I'Gall.  (U.  S.)  13. 

An  appeal  was  unknown  to  the  an- 
cient common  law.  In  the  civil  law 
and  equity  jurisprudence  its  operation 
was  to  take  the  whole  case  to  the 
higher  tribunal,  there  to  be  tried  de 
novo.  Ketchum  v.  Thatcher,  12  Mo. 
App.  186;  Dutcher-'.  Culver,  23  Minn. 
416. 

Appeal  Dlstinguislied  from  Writ  of 
Error. — An  appeal  is  a  process  of  civil 
law  origin,  and  removes  a  cause  en- 
tirely; subjecting  the  facts  as  well  as 
the  law  to  review  and  re-trial ;  but  a 
writ  of  error  is  a  process  of  common 
law  origin,  and  removes  nothing' for 
re-examination  but  the  law.  Wiscart 
V.  Dauchy,  3  Dall.  (U.  S.)  327. 

Where  the  facts  as  well  as  the  law 
are  to  be  decided,  an  appeal  and  not  a 
writ  of  error  is  the  appropriate  mode 
of  bringing  the  matter  before  the 
court.  Brewster  -•.  Wakefield,  22 
How.  (U.S.)  128;  McCollum  v.  Eager, 
2  How.  (U.  S.)  61. 

Enle  In  Connecticnt. —  In  White  v. 
Howd,  66  Conn.,  266,  Mr.  Justice 
Hamersley  said:  "'Appeal'  is  the 
name  given  a  proceeding  for  the  revi- 


sion of  questions  of  law  arising  in  a 
trial,  which,  prior  to  1882,  were 
brought  here  by  motion  in  error  or 
motion  for  new  trial.  The  name  in  no 
way  alters  the  nature  of  the  proceed- 
ing. The  Act  of  1882  substituted  such 
appeal  in  place  of  the  former  methods, 
authorizing  the  combining  of  both  in 
one  process.  The  appeal  simply  per- 
forms the  office  of  the  old  motion  for 
new  trial  and  motion  in  error.  It  is 
entirely  different  from  the  process 
called  appeal,  which  transfers  a  case 
tried  in  one  court  to  another  court  for 
re-trial.  The  process  of  writ  of  error 
has  remained  .  unchanged.  If  the 
questions  to  be  revised  on  appeal  are 
such  as  were  formerly  revised  on  mo- 
tion in  error,  no  finding  by  the  court 
is  ordinarily  necessary;  but  the  ques- 
tions of  law  sought  to  be  revised  must 
clearly  appear  from  the  record,  and  be 
specifically  stated  in  the  reasons  of  ap- 
peal. If  the  questions  to  be  revised 
are  such  as  were  formerly  revised  on 
motion  for  new  trial,  a  finding  by  the 
court  is  essential.  In  order  to  prop- 
erly perfect  an  appeal,  the  provisions 
of  the  General  Statutes,  §  1129  et  seq.. 
and  of  the  General  Rules  of  Practice, 
Art.  XVII.,  must  be  strictly  complied 
with." 

Rnle  in  Ohio. —  In  Mason  v.  Alexan- 
der. 44  Ohio  St.  328,  the  court  in  dis- 
cussing the  proceedings  below  on  the 
appeal  from  the  Court  of  Common 
Pleas  to  the  District  Court,  from  which 
latter  court  the  cause  had  been  brought 
up  on  error,  said  :  "  While  in  many  of 
the  states,  and  perhaps  in  all  except  in 
our  own  [Ohio],  an  appeal  from  a 
court  of  general  jurisdiction  is  in  the 
nature  of  a  writ  of  error,  whereby  the 
appellate  court  passes  upon  the  record, 
as  to  facts  as  w^ell  as  law,  does  not  hear 
additional  or  other  evidence,  but  con- 
fines its  adjudications  to  errors  ap- 
pearing upon  the  record,  in  Ohio  the 
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1.  In  General.i   , 

a.  In  Probate  Courts.  2 
(1)  From  Commissioners'  Report. 

(a)   In  Connecticut — Gen.  Stat.  1888,  §  64S. 

Form  No.  1519. 
State  of  Connecticut,  f 
Litchfield  county.         \ 

At  a  Court  of  Probate  holden  at  Litchfield  within  and  for  the 
District  of  JVe-vo  Milford,  on  the  15th  day  of  September.,  i896. 

Estate  of   yohn  Peck.  >  Present,  Henry  F.  Lowndes.,  Esq.,  Judge. 

Arthur  F.  Storms,  of  Litchfield,  appears  in  court,  and  within 
one  month  next  after  the  report  of  the  commissioners  on  said  estate 
is  returned  into  said  Court  of  Probate,  and  moves  for  an  appeal  to 
the  Superior  Court  next  to  be  holden  at  Litchfield,  within  and  for 
the  county  of  Litchfield,  on  the  tenth  day  of  October,  i896,  from 
the  doings  of  said  commissioners,  and  from  their  said  report,  in 
refusing  to  allow  a  claim  in  favor  of  him  the  said  Arthur  F.  Storms, 
against  the  estate  of  the  said  John  Peck,  for  legal  services  rendered 
to  the  said  yohn  Peck  in  his  lifetime,  and  amounting  to  one  hun- 
dred and  eighty-five  -^^  dollars,  which  said  claim  exceeds  the  sum 
of  seventy  dollars,  viz.,   $185.60. 


appeal  itself  vacates,  without  revisal, 
the  whole  proceeding  as  to  findings  of 
fact  as  well  as  law,  and  the  case  is 
heard  upon  the  same  or  other  plead- 
ings, and  upon  such  competent  testi- 
mony as  may  be  oflFered  in  that  court. 
It  takes  up  the  subject  of  the  action  cie 
novo,  in  respect  to  pleadings,  necessary 
parties,  trial  and  judgment,  in  like 
manner  as  if  the  cause  had  never  been 
tried  below." 

1.  Necessity  of  Reference  to  Rules. — 
Where  special  provisions  are  made  for 
forms  to  be  used  upon  appeal  by  the 
rules  of  the  court  from  which  or  to 
which  the  appeal  is  taken,  the  practi- 
tioner, in  view  of  the  frequent  changes 
in  such  rules,  should  refer  to  the  rules 
promulgated  within  the  jurisdiction 
wherein  it  is  intended  to  take  the  ap- 
peal. 

Designation  of  Parties  on  Appeal. — In 
Alabama,  Arizona,  Arkansas,  Colo- 
rado, Connecticut,  the  District  of 
Columbia,  Florida,  Illinois,  Indiana, 
Iowa,  Kentucky,  Louisiana,  Maryland, 
Mississippi,  Nebraska,  New  Mexico, 
North  Carolina,  Pennsylvania,  Texas, 
Vermont,  Virginia,  West  Virginia, 
Wyoming,  and  in  the  courts  of  the 
United  States,  the  party  taking  the  ap- 


peal is  designated  as  the  appellant,  and 
the  adverse  party  as  the  appellee. 

In  the  following  states  the  party 
taking  the  appeal  is  likewise  desig- 
nated as  the  appellant,  but  the  adverse 
party  is  designated  as  the  respondent : 
California,  Delaware,  Idaho,  Minne- 
sota, Missouri,  Montana,  Nevada, 
New  York,  North  Dakota,  Oregon, 
Rhode  Island,  South  Dakota,  Utah, 
Washington,  and  Wisconsin. 

In  those  states,  i.  e.,  Georgia,  Kan- 
sas, Michigan,  Ohio,  and  Oklahoma, 
where  the  proceedings  are  taken  to 
the  appellate  court  by  writ  of  error  or 
proceedings  of  like  nature,  the  parties 
are  designated  as  plaintiff  in  error  and 
defendant  in  error  respectively.  In 
other  states,  /.  c,  Maine,  Massachu- 
setts, New  Hampshire,  New  Jersey, 
South  Carolina,  and  Tennessee,  there 
is  no  change  in  the  names  of  the  parties. 

2.  In  Alabama. — Appeals  from  pro- 
bate courts  to  the  Supreme  Court  shall 
be  taken  in  the  same  manner  as  pro- 
vided by  the  Code  for  appeals  to  the 
Supreme  Court  from  other  tribunals. 
Ala.  Code,  §  3641. 

In  Georgia,  an  appeal  from  the  ordi- 
nary is  taken  by  offering  security. 
Code  Ga.  1882,  p.  925,  §  3624. 
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ANOTHER    FORM    OF    SAMH. 

Form  No.  1520. 

(  Commencement  as  in  Form  No.  1519. ) 

Arthur  F.  Storms,  of  Litchjield,  comes  into  court  and  claims  that 
he  is  a  creditor  of  the  estate  of  yohn  Peck,  late  of  said  district,  de- 
ceased, which  has  been  represented  insolvent  {or  of  yohn  Peck  of 
said  district,  luho  has  assigned  his  estate  for  the  benefit  of  his  cred- 
itors), and  that  he  is  aggrieved  by  the  decision  of  the  commis- 
sioners on  said  estate,  in  disallowing  and  rejecting  in  their  report, 
which  was  returned  into  this  court  on  the  12th  day  of  October,  i896, 
a  claim  in  favor  of  him  the  said  Arthur  F.  Storms,  against  said 
estate,  amounting  to  one  hundred  and  twenty-five  dollars,  upon  a 
note-of-hand  drawn,  as  he  the  said  Arthur  F.  Storms  claims,  by  the 
said  deceased,  in  favor  of  him  the  said  Arthur  F.  Storms,  for  one 
hundred  and  twenty  five  dollars,  which  said  note  dated  August  1st, 
i896,  and  payable  on  demand,  with  interest,  and  which  claim  was 
presented  to  the  said  commissioners  within  the  time  limited  by  this 
court;  and  the  said  Arthur  F.  Storms  moves  an  appeal  to  the 
Superior  Court  next  to  be  holden  at  Litchfield  within  and  for  the 
county  of  Litchfield,  on  the  10th  day  of  December ,  i896. 

(b)   In  New  Hampshire— Pub.  Stat.  1891,  c.  193. 

APPEAL.  FROM    ALLOWANCE    OF    CLAIM    BY    COMMISSIONERS. 

Form  No.  i  5  2  i . 

To  the  Judge  of  Probate  for  Merrimack  County  : 

I,  Sarah  Johnson,  executrix  of  Henry  Johnson,  late  of  Concord 
in  said  county,  deceased,  respectfully  represent  that  I  am  dissatisfied 
with  the  allowance  of  the  claim  of  George  Richards  by  the  com- 
missioners, and  do  hereby  appeal  therefrom  :  wherefore  I  pray  that 
the  said  claim  may  be  disallowed. 

Sarah  Johnson,  as  executrix 

Dated  October  10,  i896.  of  Henry  Johnson  deceased. 

(2)  From  Decision  Admitting  Will  to  Probate, 
in  pennsylvania.! 

Form  No.   1522. 
Commonwealth  of  Pennsylvania, 


Chester  county. 

In   the   Estate  of  Henry  Johnson.  ) 

late  of  Chester  county,  deceased.  S 

To  Richard  Campbell,  Register  of  Wills  of  said  county  : 

George  Johnson,  the  undersigned,  hereby  appeals  to  the  Orphans' 

1.  Statutory  Provision. — "The  names  in  the  order  and  sequence  in  which 
of  the  parties,  estate  or  matter  shall  be  they  were  recorded  at  the  trial  or 
set  forth  in  the  praecipe  for  the  appeal     hearing  in   the  court  from  which  the 
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Court  of  said  county  from  the  decision  of  Richard  Campbell^  reg- 
ister of  wills  for  Chester  county,  in  the  above  estate,  admitting  to 
probate  a  certain  writing  bearing  date  the  third  day  of  J/ay,  \%90, 
as  the  last  will  and  testament  of  said  Henry  Johnson^  deceased,  and 
granting  letters  testamentary  thereon  to  Sarah  Johnson. 

George  Johnson. 

Dated  September  20.  i896. 

(  Verijication.)^ 

b.  In  Justice's  Coupts. 

IN  IOWa2 APPLICATION    TO  CLERK    OF    DISTRICT    COURT. 

Form  No.  15  23. 

{After  the  affidavit  showing  -why  the  application  is  not  made  to 
the  justice.,  continue.)  And  because  of  the  foregoing  facts  and  cir- 
cumstances deponent  hereby  applies  to  the  clerk  of  said  district 
court  for  the  allowance  of  an  appeal  from  the  judgment  aforesaid, 
as  provided  by  law.  Richard  Roe. 

Subscribed  and  sworn  to  before  me, 

this   Wth    day  of   October,   i896. 

Witness    my    hand   and    notarial 

seal  hereto  affixed. 

(l.  s.)  Alexander  Boyd, 

Notary  Public. 

c.  In  United  States  Court  of  Claims. 

Form  No.  1524. 

(Precedent  in  U.  S.  v.  Adams,  6  Wall.  (U.  S.)  102.) 
(  Caption.) 

The  United  States,  by  E.  P.  Norton,  its  solicitor,  makes  appli- 
cation to  the  Honorable  Court  of  Claims  for  an  appeal  of  the  case 
of  Theodore  Adams  v.  The  United  States,  to  the  Supreme  Court 
of  the  United  States.  E.  P.  Norton, 

Solicitor  for  the  United  States. 

appeal  shall  be  taken,  with  a  substitu-  1.   For  the  form  of  a  verification  in 

tion  of  proper  parties  in  case  of  death  Pennsylvania,  see  the  title  Verifica- 

or  amendment,  and  the  appeal  shall  be  tion. 

entitled  as  the  appeal  of  Richard  Roe  2.  In   Iowa. — The   application    must 

who    was  plaintiff    (or   defendant,   as  be  founded  on  an  affidavit  statinpj  the 

the  case  may  be),  from  the  judgment  amount  and   nature  of  the  judgment 

(or  decree)  of  the  court  of  {designate  and  the  time  of  the  rendition  thereof 

court),  and  the  record  shall  be  brought  as  nearly  as  practicable,  and  the  reason 

to   the   supreme   court   by   a   writ   of  why  the  application  is  made.     Miller's 

certiorari.     The   record,  on    any   ap-  Rev.  Code  Iowa,  §  3578. 

peal     perfected    in     the    court    from  In    Oklahoma — Statement. — The    ap- 

which    the     appeal     may    be     taken,  pellant  must  cause  to  be  filed  with  the 

may   be   filed    in    the    supreme   court  justice  a  statement  in  writing  that  he 

without     requiring     a    writ    of    cer-  appeals   from   such   judgment   to  the 

tiorari."     Act  of  May  9,  1889;   P.   L.  district   court   of    the   county.     Okla. 

158,^2.                          '  Stat.  (1893),  §  4765. 
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d.  In  Proceedings  Relating  to  Highways  and  Drains,  i 

IN  MICHIGAN FROM  ASSESSMENT  BY  OVERSEER  OF  ROADS HOW. 

ANNO.   STAT.,   §   1 333. 

Form  No.  1525. 

To  yacob  Simpson,  Commissioner  of  Highways  of  the  Township  of 
,  Montcalm  County,  Michigan: 

I,  yacob  Smith,  having  been  assessed  by  the  overseer  of  high- 
ways for  road  district  Xo.  1,  in  said  township,  five  days'  labor  on 
the  road  inhere  state  the  date  of  the  assessment  and  why  it  was 
made),  deem  myself  aggrieved  by  such  assessment,  and  appeal  from 
the  same  to  the  commissioner  of  highways  of  the  township. 

Dated  October  5,  iS96.  yacob  Smith. 

FROM  THE  DECISION  OF  THE  TOWNSHIP  COMMISSIONER HOW. 

ANNO.   STAT.,   §   I3O2. 


Montcalm 


deem   myself  ag- 


Form  No.  1526. 

To   the   Township  Board   of  the   Township   of 
County,  Michigan  : 

I,  yacob    Smith,  of  the   township  of    

grieved  by  the  determination  of  the  highway  commissioners  of 
said  township  made  on  the  21th  day  of  September,  i896,  in  laying 
out  (or  any  other  determination)  the  highway,  described  as  follows 
(description  of  road),  and  appeal  to  you  from  such  determination. 

The  following  are  the  grounds  of  my  appeal  (state  the  grounds). 

This  appeal  is  taken  to  reverse  the  whole  of  the  determination  of 
the  commissioners  (or  if  the  appeal  is  to  reverse  a  part  of  the  deter- 
mination, the  part  should  be  specified).  yacob  Smith. 

Dated  October  5,  i896. 


1.  In  Arkansas  —  Appeal  to  County 
Conrt  from  Assessment. — "  Every  ap- 
peal shall  be  in  writing  and  shall  state 
specifically  the  ground  of  the  appeal 
and  the  matter  or  thing  complained 
of."     Mansf.  Dig.  Stat,  of  Ark.,  §  934. 

In  Minnesota — Appeal  from  Determi- 
nation of  County  or  Town  Authorities. — 
'*  Every  application  to  a  justice  of  the 
peace  for  an  appeal  shall  be  in  writing 
and  shall  brieflv  state  the  grounds  on 
which  it  is  made,  whether  it  is  brought 
in  relation  to  damages  assessed  or  in 
relation  to  the  laying  out,  altering  or 
discontinuing  or  the  refusal  to  lav  out, 
alter  or  discontinue  any  highway,  or 
whether  it  is  brought  to  reverse  en- 
tirely the  decision  of  the  supervisors 
or  commissioners,  or  any  part  thereof, 
and  if  the  latter  what  part."  Gen. 
Stat.  Minn.  1894.,  ^  1858. 

In  Wisconsin. — Laying-  Out,  Altera- 


tions, etc. — The  application  by  a  party 
aggrieved  "shall  be  in  writing  and 
shall  briefly  state  the  grounds  upon 
which  it  is  made  and  whether  it  be  to 
reverse  entirely  such  order  or  determi- 
nation or  only  a  part,  and  in  the  latter 
case,  it  shall  state  what  part."  Sanb. 
&  B.  Anno.  Stat.  (Wis.),  §  1276. 

Appeal  from  AtL-ard  of  Damages. 
— The  application  must  describe  the 
premises,  and  any  number  of  persons 
claiming  damages  on  account  of  such 
highways  may  join  in  the  application. 
Sanb.  &  B.  Anno.  Stat.  (Wis.),  ^  1285. 

Appeal  from  Appraisal  of  Damag-es. 
— An  appeal  from  the  appraisal  by  a 
jury  to  the  county  judge  is  taken  by 
an  application  in  writing  stating  the 
appraisal,  or  part  of  the  appraisal, 
from  which  such  appeal  is  tsiken  and 
the  grounds  of  such  appeal.  Sanb.  & 
B.  Anno.  Stat.  (Wis.),  (j  1289. 
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APPEAL    FROM    DRAIN    COMMISSIONER HOW.    ANNO.    STAT.,  C.    40, 

Form  No.  1527. 

{^Title  of  proceeding.)  To  the  Township  Board  of  Plymouth 
Township  in  the  county  of  Wayne.,  State  of  Michigan :  Please 
take  notice  that  I  appeal  from  the  determination  of  the  Drain  Com- 
missioner for  said  township  (or  County  Drain  Commissioner  for 
said  County)  in  the  assessment  of  benefits  made  by  him  in  the 
above  proceeding  {^here  may  be  stated  the  substance  of  the  determi- 
nation) to  the  township  board  of  said  township  in  said  county  and 
state.  The  state  of  Michigan  is  (^not)  an  interested  party.  {Sig- 
nature and  date  as  in  preceding-  Porm  No.  1526. )  ^ 

2.  By  Prayer.2 

a.  In  Criminal  Cases. 

(1)  From  Justice  of  the  Peace  to  County  Court  —  New 

York. 3 

prayer  and  affidavit. 
Form  No.   1528. 

The  People  of  the  State  of  New  York 
against 
yohn  Lynch. 
County  of  Suffolk,  ss. 

fohn  Lynch  being  duly  sworn  says  that  on  the  10th  day  of  Octo- 
ber, iS96,  Abraham  Kent,  a  Justice  of  the  Peace  of  the  town  of 
Huntington  in  the  state  of  New  York,  rendered  a  judgment  against 
him  of  conviction  for  assault  in  the  third  degree,  and  deeming  him- 
self aggrieved  thereby,  he  prays  that  he  may  be  allowed  an  ap- 
peal from  such  judgment  to  the  County  Court  of  Suffolk  county. 
Deponent  further  states  and  alleges  that  the  said  judgment  is 
erroneous  for  the  following  reasons  [state  in  -what  respects  the 
Judgment  is  deemed  to  be  erroneous) . 

yohn  Lynch. 
Sworn  to  before  me  this  21st  day  of  October,  i896. 

Alexander  Boyd,  Notary  Public 

1.  An  appeal  by  the  owner  of  lands  cause  to  the  supreme  court "  brings 
in  a  city  shall  be  taken  to  the  common  the  whole  case  to  the  United  States 
council  of  the  city.  How.  Anno.  Stat.  Supreme  Court.  Central  Trust  Co. 
Mich.,  c.  40,  §  1740,  a  8.  v.  Seasongood,  130  U.  S.  482. 

2.  Sufficiency  of  Appeal  to  Bring  Up  3.  N.  Y.  Code  Crim.  Proc,  ^  749- 
Whole   Case. — An   appeal   prayed   and  752. 

granted  in  a  circuit  court  "of  this 
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(2)  From  Order  of  Discharge  on  Habeas  Corpus. 

appeal  to  the  united  states  circuit  court  of  appeals. 

Form  No.  1529. 

The  United  States  Circuit  Court  of  Appeals  for  )    »  , 

the  Second  Circuit,   October  Term.  i8]96.  S  "  ^'^ 

In  the  application  of  yohn  Lynch  for  a  writ  of  habeas  corpus. 
The  United  States  of  America  by  their  attorney,  Wallace  W. 
yicFarland,  feel  aggrieved  by  the  order  and  the  judgment  entered 
in  this  proceeding  on  the  5th  day  of  October,  18P6,  and  hereby  ap- 
p)eal  from  the  said  order  to  the  Circuit  Court  of  Appeals  of  the  United 
States  for  the  Second  Circuit,  and  pray  an  allowance  of  the  appeal. 
Further  they  pray  that  a  transcript  of  the  record  of  all  the  proceed- 
ings and  the  paf)ers  upon  which  the  order  was  made,  duly  authen- 
ticated, may  be  sent  to  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit. 

Wallace  W.  AlcParland,  United  States  Attorney. 
Dated  October  JO.  i896. 

b.  In  Civil  Cases. 

(1)  Statutory  Form  —  Connecticut. 

Form  No.  1530. 

(Conn.  Gen.  Stat.  (i888),4  1133.) 

yohn  Doe       i  Superior  Court, 
vs.  >  Middlesex  County. 

Richard  Roe,  \  October  T&Ttn.  i896. 

Plaintiff's  (or  defendant's)  app)eal. 
In  the  above  entitled  cause  the  plaintiff  (or  defendant)  appeals 
from  the  judgment  of  said  court  to  the  {state  the  court,,  and  the 
time  and  place  of  holding  it),  for  the  revision  of  the  errors  which 
he  claims  to  have  occurred  in  the  trial  thereof;  and  for  reasons  of 
said  apjjeal  he  assigns  the  following,  viz. : 

I .    (  State  the  special  errors  complained  of  distinctly. ) 
He  therefore  prays  for  such  relief  as  is  provided  by  law  in  the 
premises. 

Dated  September  20.  iS96, 

yohn  Do€„ 
By  yeremiah  Mason,  his  Attorney. 

(2)  From  Drainage  Assessment  —  Indiana  —  Ind.  Stat. 
(1896), §4281. 

Form  No.  i  5  3  i . 

In  the  Matter  of  the  Petition  of  the  City  of  South  Bend  for  a 
drain..    No.  116. 

yohn  Doe,  the  owner  of  the  land  hereinafter  described  which  is 
assessed  in  the  report  of  the  committee  appointed  to  make  a  re- 
assessment herein,  and  is  situated  in  the  county  of  St.  yoseph,  state 
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of  Indiana,  consisting  of  about  forty  acres,  more  particularly  de- 
scribed as  follows  {^describe  by  metes  and  bounds^,  and  is  re-assessed 
with  ^100  benefits,  hereby  prays  an  appeal  from  the  said  assess- 
ment on  the  ground  that  it  is  excessive,  and  asks  that  the  propriety 
of  the  assessment  may  be  tried  by  the  court. 

yoseph  Black, 
Attorney  for  Petitioner. 
Dated  September  15,  i896. 

(3)  From  Probate  Court — Vermont  —  Rev.  Laws  i88o,  §  3270. 

Form  No.   1532. 

State  of  Vermont. 

Probate  court,  District  of 

Montpelier,    Washington  county. 

In  the  matter  of  the  Estate  of  \ 

Henry  Johnson,  deceased.       \ 

To  the  Honorable  the  Probate  Court  for  the  district  of  Montpelier  : 

Whereas,  in  the  above  entitled  matter  the  said  court,  at  a  session 
thereof  held  in  said  district  on  the  lOth  day  of  September ,  jS96,  did 
decree  (or  order)  {^set  out  the  substance  oj"  the  decree  or  order  or  the 
portion  thereof  complained  of)  :  now,  therefore,  I,  John  Doe,  of 
Montpelier  aforesaid,  feeling  aggrieved  by  the  said  decree  (or  order) 
{or part  thereof,  as  the  case  may  be),  do  hereby  pray  this  honorable 
court  that  I  may  be  allowed  an  appeal  therefrom  to  the  next  stated 
session  of  the  Supreme  Court  of  Judicature  for  the  county  of  Wash- 
ington in  the  state  of  Vermont.  John  Doe. 

Dated  September  25,  i896. 

(4)  Prayer  Filed  Nunc  Pro  Tunc  by  Consent. 

(Precedent  in  Archer  v.  Hart,  5  Fla.  239.) 

Form  No.  1533. 

(  Title  of  court  and  cause.) 

The  bond  having  been  duly  filed  in  said  cause,  the  solicitors  for 
petitioners  pray  an  appeal  as  to  so  much  of  the  decree  in  said  case 
as  declares  said  persons  of  color,  Dennis  and  Mary,  free. 

J.  S.  Sanderson, 

Solicitor  for  Petitioners. 

It  is  agreed  by  and  between  the  undersigned  petitioners  in  said 
cause  that  the  foregoing  prayer  for  an  appeal  be  filed  as  of  \\\q.  first 
day  of  December,  A.D.  eighteen  hundred  and.  fifty-one,  nunc  pro 
tunc. 

J.  S.  Sanderson, 

Solicitor  for  Petitioners. 
P.  Livingston, 

Solicitor  for  Defendants. 
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3.  By  Claim  or  Demand. 

A  claim  for  the  appeal  or  a  demand  that  it  be  allowed  is  often 
sufficient.  1 

IN    MICHIGAN. 

Form  No.  1534. 

State  of  Michigan. 

In  the  Circuit  Court  for  the  County  of  Montcalm^  in  Chancery. 
John  Doe,   complainant,  i 

against  >  Claim  of  Appeal. 

Richard  Roe,  defendant.  ) 

And  now  comes  the  said  complainant  (or  defendant^,  and  claims 
an  appeal  to  the  Supreme  Court   from  the  decree  {or  other  deter- 
mination^ rendered  in  the  above  entitled  cause  by  said  court  upon 
the  10th  day  of  September,  A.D.  i^96. 
Dated  September  25,  i896. 

Richard  Greenleaf, 
Solicitor  for  Complainant  (or  Defendant^, 

IN  NEW  HAMPSHIRE APPEAL  FROM   PROBATE  COURT. 

(Precedent  in  Copp  t-.  Copp,  20  N.  H.  284.) 
Form  No.  1535. 

To  the  Honorable  Jonathan  T.  Chase,  Judge  of  the  Probate  of 
wills,  etc.,  for  the  county  of  Carroll:  Whereas  your  Honor  did  at 
a  probate  court  holden  at  West  Ossipee  on  the  second  Tuesday  of 
July  last  past  within  and  for  the  county  of  Carroll  aforesaid,  ap- 
point Sarah  Ann  Copp,  widow  of  Langdon  Copp,  late  of  Tufton- 
borough  in  said  county  deceased,  guardian  of  Elizabeth  Adelaide 
Copp  an  infant  daughter  of  said  Langdon,  I,  Isaac  N.  Copp  of  said 
Tuftonboroicgh,  considering  myself  aggrieved  by  said  appointment, 
do  hereby  claim  an  appeal  from  the  same  to  the  Superior  Court  of 
Judicature  next  to  be  holden  at  Guilford  in  the  county  of  Belknap, 
within  and  for  the  Fourth  Judicial  District  in  the  state  of  New 
Hampshire  on  the  fourth  Tuesday  of  December  next,  and  set  forth 
herein  and  file  herewith   the  reasons  of   my  appeal  as  follows,  viz.  : 

[Reasons  of  appeal,  sec  For?n  No.  1875.) 

Isaac  N.  Copp. 
4.  By  Petition. 

Appeal  was  formerly  taken  in  open  court,  and  this  mode  is  still 
in  vogue  in  a  number  of  the  states ;  but  in  some  jurisdictions,  either 
by  statute  or  by  the  prevailing  practice,  the  appeal  is  required  to 
be  by  petition. 2 

1.  Appeal  from  Confirmation  of  Pro-  the  proceeding:s  and  judgment  of 
ceedlngs  Appropriating  Private  Property  which  he  complains  and  his  objec- 
for  Municipal  Purposes. — The  claim  of  tions,  if  any,  to  the  amount  of  dam- 
appeal  of  the  party  aggrieved  must  ages  awarded."  How.  Anno.  Stat. 
"  set  forth  a  description  of  the  land  in  (Mich.),  §  2685. 

which  he  claims  an  interest,  his  inter-  2.  Maryland. —  The    applicant    shall 

est  therein,  all  the  errors  relating  to  by   brief    petition,    addressed    to   the 
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Petition  for  Appeal. 


a.  In  Chancery. 
Form  No.  1536. 

John  Doe  [and  Sarah  Doe,  etc., 

naming  all  the  complainants) 

against 

Richard  Roe  [and  Samuel  Short,  etc. 

naming  all  the  defendants). 

To  [here  designate  by  the  proper  title  the  court  to  which  the  peti- 
tion is  addressed)  :  Richard  Roe  (or  Richard  Roe  and  Samuel 
Short),  the  above  named  defendant  (or  defendatits) ,  deeming  him- 
self (or  themselves)  aggrieved,  petitions  (or  petition)  your  honor- 
able court  and  respectfully  represents  (or  represent)  :  That  on  the 
tenth  day  of  September ^  i896,  in  a  court  of  chancery  (here  desig- 
nate the  court  by  its  proper  title),  in  a  case  therein  pending,  where- 
in the  above  named  John  Doe  [and  Sarah  Doe,  etc.,  naming  all 
the  complainants)  1  was  (or  ijoere)  complainant  (or  complainants) , 
and  your  petitioner  (or  petitiotiers)  [here  name  all  the  other  de- 
fendants if  there  were  any)^  was  (or  -were)  defendant  (or  defend- 
ants), a  decree  [or  order)  was  made  which  was  in  substance  as  fol- 
lows [here  set  out  i?i  words  and  fgures  the  decree  or  order,  or  so 
much  thereof  as  is  necessary  to  designate  the  determination  of  the 


court  in  which  the  case  was  tried, 
plainly  designating  the  points  or  ques- 
tions of  law  by  the  decision  of  which 
he  feels  aggrieved.  Pub.  Gen.  Laws 
Md.  1888,  art.  5,  §  4. 

1.  Naming  the  Beapondents. — A  peti- 
tion of  appeal  in  chancery  upon  an  ap- 
peal from  a  surrogate's  decree  should 
name  all  the  persons  intended  to  be 
designated  as  the  respondents,  and 
should  contain  a  prayer  that  they  an- 
swer the  same.  Kellett  v.  Rathbun, 
4  Paige  (N.  Y.)  102. 

Parties  to  Appeals  —  Equity  Causes. 
—  In  equity  causes  all  parties  against 
whom  a  joint  decree  is  rendered  must 
join  in  an  appeal,  if  any  be  taken  ;  and 
when  one  of  such  joint  defendants 
takes  an  appeal  alone,  and  there  is 
nothing  in  the  record  to  show  that 
his  codefendants  were  applied  to  and 
refused  to  appeal,  and  no  order  is 
entered  by  the  court,  on  notice, 
granting  him  a  separate  appeal  in 
respect  of  his  own  interest,  his  appeal 
cannot  be  sustained.  Beardsley  v. 
Arkansas,  etc.,  R.  Co.,  158  U.  S. 
123. 

Rule  in  Louisiana. — Where  no  dis- 
tinction exists  between  actions  of  a 
legal  and  those  of  an  equitable  nature, 
parties  appellee  need  not  be  men- 
tioned by  name  in  the  petition  of 
appeal  when   the  proceedings  are  re- 


ferred to  and  the  judgment  shows  on 
its  face  who  were  parties.  Vreden- 
burg  V.  Behan,  32  La.  Ann.  561 ; 
Townsend's  Succession,  36  La.  Ann. 
447.  It  is  sufficient  to  ask  that  the 
appellee,  or  the  parties  in  interest, 
be  cited.  Murphy  v.  Factors,  etc., 
Ins.  Co.,  33  La.  Ann.  455;  Walker 
V.  Simon,  21  La.  Ann.  669;  Nelson 
T'.  Beard,  16  La.  Ann.  303;  Jones  v. 
Caperton,  14  La.  Ann.  709;  Lewis  v. 
Hennen,  13  La.  Ann.  259;  Barton  v. 
Kavanaugh,  12  La.  Ann.  332;  Brous- 
sard  V.  Broussard,  2  La.  Ann.  769; 
Uiman  v.  Briggs,  32  La.  Ann.  655 ; 
Borde  v.  Erskine,  29  La.  Ann.  822; 
Hearing  v.  Mound  City  L.  Ins.  Co., 
29  La.  Ann.  832;  Wood  v.  Creditors, 
35  La.  Ann.  258;  Sears  v.  Willson,  4 
La.  Ann.  525;  Ludeling  z<.  Frellsen, 
4  La.  Ann.  534;  Whittemore  r-.  Watts, 
7  Rob.  (La.)  10.  But  the  petition 
need  not  contain  a  specific  prayer  for 
a  citation.  Wood  v.  Wood,  32  La. 
Ann.  801 ;  Ludeling  v.  Frellsen,  4  La. 
Ann.  434;  Barton  v.  Kavanaugh,  12 
La.  Ann.  332 ;  Broussard  x\  Brous- 
sard, 2  La.  Ann.  769. 

2.  Naming  tbe  Complainants. —  The 
appeal  should  be  taken  in  the  name  of 
all  the  parties  against  whom  judg- 
ment or  decree  may  have  been  ren- 
dered. Young  V.  Ditto,  2  J.  J.  Marsh. 
(Ky.)72. 
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court  appealed  from)  ^  and  which  decree  (or  order)  and  each  and 
every  part  thereof  {^or  if  only  part  of  the  decree  or  order  is  as- 
sailed, specify  and  designate  the  objectionable  parts)  your  said  peti- 
tioner (or  petitioners)  deems  (or  deem)  erroneous  in  this  [here 
designate  in  what  particular  the  decree  or  order  is  deemed  erro- 
neous and  objectionable).^  Wherefore  your  petitioner  (or  peti- 
tioners) prays  (or  pray)  that  the  said  decree  (or  order)  may  be 
sent  to  [here  designate  the  court  to  which  the  appeal  lies)  and  filed 
with  the  clerk  thereof  without  delay,  and  that  said  decree  (or 
order)  [or  name  the  portion  of  the  decree  or  order  which  is  as- 
sailed, tf  only  a  part  of  it  is  objectionable)  may  be  reversed,  or  that 
such  other  decree  (or  order)  may  be  made  by  [here  designate  the 
court  to  which  the  appeal  is  prayed)  as  to  said  court  shall  seem 
just  and  equitable,  and  your  petitioner  (or  petitioners)  will  ever 
pray.  feremiah  Mason,  Solicitor  for  Appellant. 

Riifus  Choate,  of  Counsel. 

IN    MISSISSIPPI. 2 

Form  No.  1537. 

State  of  Mississippi,  )  -,     ^,  ^ 

r,     c  ^  i.  f  In  Chancery  Court. 

Ue  >Soto  county.  )  •' 

fohn  Doe 
No.  7Jf.  against 

Richard  Roe. 
To  Edward  Green,  Esq.,  clerk  of  the  Chancery  Court,  First  Dis- 
trict : 
Your  petitioner,  the  undersigned,  respectfully  states  that  a  decree 
was  rendered  in  the  above  styled  case  by  the  Chancery  Court  of  the 
county  of  De  Soto,  in  said  state,  on  the  10th  day  of  September, 
A.D,  1 896,  at  the  September  Term,  A.D.  i896,  thereof,  adjudging 
that  [here  set  out  in  substance  the  decree  from  which  the  appeal  is 
sought).  And  your  petitioner,  feeling  aggrieved  at  said  decree  of 
said  Chancery  Court,  asks  an  appeal  therefrom  to  the  Supreme 
Court  of  the  state  of  Mississippi  at  the  next  term  thereof. 

Respectfully  submitted,  this  the  25th  day  of  September,  A.D.  i896. 

Richard  Roe. 
b.  In  Probate  Courts. 

(1)  From    Refusal  to    Grant    Letters  of  Administration. 

in  pennsylvania  pepp.  &  l.  dig.,  p.  4079,  §  1 7. 

Form  No.   1538. 

In  the  Orphans'  Court,  for  the  city  and  county  of  Philadelphia. 

In  the  matter  of  the  estate  of  Henry  Johnson,  deceased. 
To  the  Honorable  Judges  of  the  Orphans'  Court : 

The  petition  of  George  fohnson  respectfully  represents  that  he  is 

1.  AsBignment  of  Error.  —  Petition  of  the  judgment  or  decree  to  be 
must  assign  errors.  Code  Va.  1887,  appealed  from,  and  ask  for  an 
§  3464;  Code  W.  Va.,  c.  135,  §  8.  appeal;  shall  be  marked  by  the  clerk 

2.  Requisites  of  Petition  for  Appeal. —  "filed"  and  shall  be  dated,  and 
Petition  need  only  state  the  rendition  the    marking    filed    shall    be    signed 
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the  eldest  son  of  Henry  yohnson^  deceased,  late  of  the  city  and 
county  of  Philadelphia.,  who  departed  this  life  on  or  about  Septem- 
ber 15,  iS96,  leaving  him  surviving  your  petitioner  and  Frank 
yohnson  and  Martin  Johnson.,  his  only  children  and  heirs  at  law, 
and  a  widow,  Sarah  yohnson,  who  renounced  her  rights  to  admin- 
istration. That  your  petitioner  requested  the  Register  of  Wills  of 
said  city  and  county  to  appoint  your  petitioner  administrator  of  the 
goods,  chattels,  and  effects  of  the  said  Henry  Johnson,  but  that  said 
register  refused  upon  the  ground  [here  state  the  ground  of  refusal)  ; 
but  your  petitioner  avers  the  facts  to  be  the  contrary  to  those  as- 
serted by  the  said  register,  and  that  {here  state  the  grounds  contro- 
verting the  allegations  of  the  register) .  Wherefore  your  petitioner 
prays  leave  to  appeal  from  the  decision  of  the  said  register  as  afore- 
said, and  prays  that  a  citation  may  be  awarded  directed  to  the  said 
register  and  to  all  other  persons  in  interest  to  appear  and  show 
cause  why  letters  of  administration  upon  said  estate  should  not  be 
granted  to  your  said  petitioner. 

George  Johnson. 
(  Verification.)'^ 

(2)  From  Decree  Admitting  Will  to  Probate. 

in  pennsylvania pepp.  &  l,  dig.,  p.  4079,  §  17. 

Form  No.  1539. 

In  the  matter   of   the  probate  of  the   last    will  and  testament  of 

William  R.  Reed,  deceased. 
To  the  Honorable  the  Judges  of  the  Orphans'  Court  of  Chester 
County : 
The  petition  of  Ediuard  Reed,  son  and  heir  of  William  R.  Reed, 
late  of  Westchester,  deceased,  respectfully  sets  forth  that  the  said 
William  R.  Reed  died  on  the  twelfth  day  of  May,  i896,  leaving 
him  surviving  his  widow  Margaret  Reed  and  two  children,  namely, 
your  petitioner,  and  Charles  H.  Reed,  both  of  full  age.  That  the 
%2i\^  Margaret  Reed  and  Charles  H.  Reed,  on  \h&  first  day  of  June, 
i896,  produced  before  Lawrence  Marshall,  Esquire,  Register  of 
Wills  for  Chester  county,  a  certain  paper  writing  bearing  date  the 
12th  day  of  January,  i894,  alleged  the  same  to  be  the  last  will  and 
testament  of  said  William  R.  Reed,  and  offered  the  same  for  pro- 
bate. That  your  petitioner  contested  the  probate  of  the  said  writ- 
ing, but  that  notwithstanding  the  caveat  and  contest  the  said 
register,  on  the  second  day  of  August,  i896,  admitted  the  said  writ- 
ing to  probate  as  the  last  will  and  testament  of  the  said  William 
R.  Reed,  and  granted  letters  testamentary  thereupon  and  upon  the 
said  estate  to  said  Margaret  Reed  and  Charles  H.  Reed,  as  by  the 
records  of  the  said  Register's  Office  will  appear.  That  your 
petitioner  believes  and  states  that   the  decision  of  the  said  register 

hy  him.     Anno.   Code   Miss.    (1892),  1.  For  the  proper  form  of  verifica- 

4  41.  tion  in  Pennsylvania,  consult  the  title 

A  petition  is  not  absolutely  neces-  Verification. 
sary.     Anno.  Code  Miss.  (1892),  ^  46. 
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admitting  said  will  to  probate  was  erroneous  and  prejudicial  to 
your  petitioner  for  the  following  reasons  inhere  set  out  the  reasotis 
relied  on  by  the  petitioner).  All  of  which  your  petitioner  believes 
he  can  fully  establish  if  this  honorable  court  will  permit  him  so  to 
do.  Therefore  he  prays  leave  to  enter  his  appeal  in  this  court,  that 
a  citation  may  issue  to  the  said  register  requiring  him  to  show 
cause  why  he  should  not  produce  his  records,  and  the  proceedings 
concerning  the  matter  herein,  to  this  court,  and  that  a  citation  also 
issue  to  said  Margaret  Reed  and  Charles  H.  Reed  requiring  them 
to  appear  in  this  court  and  show  cause  why  the  decision  of  the 
register  made  as  aforesaid  should  not  be  reversed,  and  why  the 
probate  of  said  writing  and  the  letters  testamentary  issued  thereon 
should  not  be  revoked.  Ediuard  Reed. 

Dated  September  10,  i896. 

(  Verijieation.)'^ 

ANOTHER  FORM  OF  SAME. 

Form  No.  1540. 
In  the  Orphans'  Court. 
City  and  County  of  Philadelphia. 

In  the  matter  of  the  estate  of  Henry  yohnson,  deceased. 
To  the  Honorable  Judges  of  the  Orphans'  Court  : 

Your  petitioner  respectfully  shows  that  he  is  one  of  the  children 
and  heirs  at  law  of  Henry  jfohnso?/.  late  of  the  city  and  county  of 
Philadelphia,  deceased,  who  departed  this  life  on  Jtily  sixth,  18P6, 
leaving  surviving  him  your  petitioner,  also  Sarah  Johnson  his 
widow,  and  Fratik  Johnson  and  Martin  Johnson  his  children,  who 
with  this  petitioner  are  the  only  heirs  at  law  of  said  Henry  John- 
son, deceased.  That  a  paper  writing  which  purported  to  be  the  last 
will  and  testament  of  the  said  Henry  Johnson  w'as  offered  for  pro- 
bate by  the  said  Sarah  Johnson,  to  the  Register  of  Wills  for  said 
city  and  county,  who,  on  the  t-joelfth  day  of  August.  i896,  allowed 
and  admitted  the  same  to  probate,  and  granted  letters  testamentary 
thereon  to  the  said  Sarah  Johnson,  who  was  named  in  the  said 
paper  writing  as  executrix.  That  the  said  paper  writing  so  ad- 
mitted to  probate  is  not  the  last  will  and  testament  of  the  said  Henry 
Johnson,  for  the  following  reasons  instate  the  reasons).  Where- 
fore, your  petitioner  prays  that  he  may  have  leave  to  appeal  from 
the  decision  of  the  Register  of  Wills  in  admitting  and  allowing 
said  paper  writing  to  probate  as  the  last  will  and  testament  of  the 
said  Plenry  Johnson,  deceased,  and  in  granting  letters  testamentary 
thereon,  and  that  the  said  decision  so  made  by  the  Register  of  Wills 
be  set  aside,  and  that  an  issue  may  be  granted  for  the  purpose  of 
determining  {state  what  determination  is  sought) ,  and  that  cita- 
tion may  issue  to  all  parties  in  interest,  requiring  them  to  show 
cause  why  the  prayer  of  your  petitioner  should  not  be  granted. 

(  Verijieation.)^  George  Johnson. 

1.  For  the  proper  form  of  a  verifica-  2.  For  the  proper  form  of  a  verifica- 
tion in  Pennsylvania,  consult  the  title  tion  in  Pennsylvania,  consult  the  title 
Verification.  Vbrification. 
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IN   WEST  VIRGINIA.! 

Form  No.  1 5  4 1 . 
State  of  West  Virginia,  { 
Preston  county.  \ 

In  the  matter  of    a   paper" 

writing  purporting  to  be 

the  last  will  and  testament  V 
of 
Henry   yohnson,  deceased. 
To  the  Honorable  Circuit  Court  of  Preston  County  : 

Your  petitioner,  George  yohfison,  one  of  the  children  of  the  said 
Henry  yoknson,  deceased,  respectfully  represents  that  he  is  ag- 
grieved by  the  sentence  or  order  of  the  County  Court  of  Preston 
county,  confirming  the  action  of  the  clerk  of  the  said  court  in  ad- 
mitting a  certain  paper  writing  bearing  date  May  Jf.,  iS89,  to 
probate  as  the  last  will  and  testament  of  the  said  Henry  yohnson, 
deceased  (or  ivhatever  the  determination),  which  order  or  sentence 
was  made  October  20,  i896,  as  appears  by  a  certified  copy  thereof 
filed  herewith.  And  your  petitioner  appeals  to  this  honorable 
court  from  the  said  order  or  sentence,  and  as  the  grounds  or  reasons 
of  his  appeal  he  alleges  that  (set  out  the  grounds  of  appeal).  Your 
petitioner  further  represents  that  the  said  Sarah  yohnson,  the 
widow,  and  Martin  yohnson  and  Frank  yohnson,  two  of  the  chil- 
dren of  the  said  Henry  yohnson,  deceased,  are  parties  interested 
herein.  Wherefore  he  prays  that  he  may  be  allowed  an  appeal 
from  said  order  or  sentence,  that  appropriate  process  may  issue  on 
this  petition,  and  that  he  may  have  such  other  and  further  relief  as 
to  this  court  may  seem  just  and  proper  in  the  premises. 

Dated  Nove?nber  1,  i896.  George  yohnson. 

(  Verification).^ 

(3)  From  Dkcree  Refusing  to  Admit  Will  to  Probate. 

in  new  hampshire pub.  stat.  (1888),  c.  200. 

Form  No.  1542. 

To  the  Judge  of  Probate  of  Merrimack  County  : 

Sarah  yohnson,  of  Concord,  respectfully  represents  that  she  is 
the  widow  of  Henry  yohnson,  deceased,  and  is  named  as  executrix 
in  his  last  will  and  testament ;  that  she  deems  herself  aggrieved  by 
the  decree  of  the  Judge  of  Probate  for  Merrimack  county  at  a 
Probate  Court  held  therein  on  August  25,  i896,  whereby  the  said 
will  was  rejected  and  disallowed,  after  presentation  for  probate  as 
the  last  will  of  said  Henry  yohnson,  deceased ;  that  therefore  she 

1.  In  West  Virginia  the  person  desir-  of  his  appeal  and  the  parties  interested 

ing  an  appeal  from  the  order  or  sen-  in  the  probate  of  the  will."     Code  W. 

tence  of  the  County  Court  relative  to  Va.  1887,  c.  77,  §  29. 
the  action  of  the  clerk  of  the  County        2.  For  the  proper  form  of  a  verifica- 

Court  respecting  the  probate  of  a  will,  tion  in  West  Virginia,  consult  the  title 

must  state  in  his  petition  the  "  grounds  Verification. 
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appeals  from  such  decision  of  rejection  and  disallowance  to  the  Su- 
preme Court  at  the  law  term  thereof  next  to  be  held  for  said  county, 
and  as  reasons  for  such  app>eal  states  {state  the  reasons  for  the 
appeal).  Sarah  yohnson. 

Dated  October  10.  iS96. 

(4)  From  Decree  Relating  to  Account  of  Executrix. 

in  new  hampshire pub.  stat.  (1888),  c.  200. 

Form  No.  1543. 

To  the  Judge  of  the  Probate  Court  of  Merrimack  County : 

The  undersigned,  executrix  of  Henry  fohnson,  late  of  Concord 
within  said  county,  deceased,  represents  that  she  deems  herself 
aggrieved  by  the  decree  made  by  the  Judge  of  Probate  for  said 
county  on  September  25,  iS96,  upon  her  account  as  executrix,  and 
that  she  appeals  from  said  decree  or  decision  to  the  Supreme  Court 
at  the  law  term  thereof  next  to  be  holden  for  said  county,  and  as 
reasons  for  her  said  appeal  states  (state  reasons). 

Sarah  Johnson, 
Executrix  of  Henry  yohnson^  deceased. 
Dated  October  15,  iS96. 

(5)  After  Expiration  of  Time  Limited. 

in  michigan how.  anno.  stat.,  §  6784. 

Form  No.  i544- 

State  of  Michigan,       )  In    the    Circuit    Court    for   Montcalm 

County  of  Alontcalm.  \      '         county. 

To  the  Honorable  Richard  Field,  Judge  of  the  Circuit  Court  for 
Montcalm  county:  In  the  matter  of  the  estate  of  Henry  Johnson, 
deceased,  George  Johnson,  the  petitioner  herein,  respectfully  repre- 
sents to  this  court  that  he  is  aggrieved  by  the  decision  (or  order,  or 
decree)  made  and  filed  in  the  Probate  Court  of  the  said  county,  on 
the  tenth  day  of  August,  iS96/  but  that  without  fault  on  his  part 
he  failed  to  appeal  from  such  decision  (or  order,  or  decree)  within 
the  time  prescribed  by  law,  for  the  following  reasons,  namely  (here 
set  out  the  reasons  for  the  default) .  He  further  says  that  he  wishes 
to  appeal  from  such  decision  (or  order,  or  decree)  for  the  following 
reasons,  namely  (here  set  out  the  reasons  for  the  apypeal).  Where- 
fore he  prays  that  a  time  may  be  set  for  hearing  this  petition,  on 
due  notice  to  the  parties  interested,  to  be  given  in  such  manner  as 
the  court  shall  direct,  and  that  he  be  allowed  to  appeal  from  such 
decision  (or  order,  or  decree)  to  the  Circuit  Court  of  Montcalm 
county  with  like  eflFect  as  if  he  had  seasonably  taken  such  appeal 
and  upon  such  terms  as  to  the  court  shall  seem  just. 

George  Johnson. 

Dated  October  1.  iS96. 

(  Verif cation.)^ 

1.  For  the  proi>er  form  of  a  verification  in  Michigan,  consult  the  title 
Verification. 
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IN    NEW    HAMPSHIRE PUB.   STAT.    (1888),   C.   200. 

Form  No.   1545. 

State  of  New  Hampshire, 
Merrimack  county. 

To  the  Supreme  Court:  George  yohnson,  of  Concord.,  respectfully 
represents  that  at  the  Court  of  Probate  held  at  Concord  in  said 
county  on  August  10,  i896,  a  decree  was  entered  upon  his  peti- 
tion, whereby  {^state  the  substance  of  the  decree^,  and  that  your 
petitioner  instate  the  interest  of  the  -petitioner^  deemed  himself 
aggrieved  by  said  decree,  but  was  unable  to  appeal  from  said  decision 
within  the  time  fixed  by  law,  through  accident,  mistake,  and  mis- 
fortune, and  not  from  any  neglect  on  his  part,  and  he  assigns  as  his 
reasons  for  the  appeal  from  the  said  decrep  that  instate  the  reasons^. 
Further,  your  petitioner  respectfully  states  that  the  cause  for  the 
delay  in  taking  the  appeal  was  as  follows  instate  the  cause). 
Wherefore  he  prays  that  he  may  be  allowed  an  appeal,  that  this 
proceeding  may  be  considered  as  an  appeal,  and  that  the  said  decree 
be  reversed.  George  yohnson. 

Dated  October  12,  i896. 

(6)  Pbtition  by  Interested  Person  for  Leave  to  Prosecute 

Appeal. 

Form  No.  1546. 

Supreme  Court,  Merrimack  county,  ss. 

(  The  petitioner  after  stating  his  interest  will  conclude:)  where- 
fore your  petitioner  prays  that  he  may  be  permitted  to  prosecute  the 
said  appeal  which  was  duly  entered  herein  at  the  November  Term 
thereof,  18S6.  Robert  Davis. 

Dated  November  10,  i896. 

e.  In  Justice's  Courts  after  Expiration  of  Time  Limited  by  Statute. 

IN    WEST    VIRGINIA. 1 

Form  No.  i  547. 

yohn  Doe      ) 

against         > 

Richard  Roe.  ) 

To  the  Hon.  Richard  King,  Judge  of  the  Preston  County  Cir- 
cuit Court :  The  petitioner,  Richard  Roe,  defendant  in  an  action 
lately  pending  before  Abraham  Kent,  a  justice  of  the  peace  for 

1.  Upon  the  application  to  the  Cir-  peal  within    ten  days  by  fraud,  acci- 

cuit  Court,  or  judge  thereof  in  vaca-  dent,  surprise,   or  other  adventitious 

tion,  for  an  appeal,  the  facts  relied  on  circumstances  beyond  his  control,  and 

as  showing  good  cause  must  be  set  out  be   such   as  would   entitle  him    to  a 

in  the  application,  and  they  must  be  new  trial  if  the  cause  had  been  pre- 

sufficient  to   show  that  the  applicant  sented  in  that  form.     Code  W.  Va.,  c. 

was  prevented   from   taking   the    ap-  50,  §^  174,   175.     The  *'  good  cause " 
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Preston  county,  in  which  yohn  Doe  w^as  plaintiff,  respectfully  rep- 
resents that  on  the  20th  day  of  September,  iS56,  judgment  was  ren- 
dered against  him  in  said  action  for  the  sum  of  jijt\-ji-ve  dollars 
damages  and  seven  dollars  costs.  And  he  the  said  Richard  Roe 
makes  oath  and  says  that  the  reason  w^h^*  an  appeal  was  not  taken 
b}'  him  from  said  judgment  within  the  ten  days  prescribed  by  law 
i^as  as  follows  {here  state  facts  excusing  the  default  in  taking  the 
appeal).  Wherefore  defendant  prays  that  he  ma\-  have  an  appeal 
from  the  said  judgment,  and  files  his  bond  with  sufficient  security 
and  in  the  form  prescribed  by  law,  and  further,  prays  that  the  said 
Abraham  Kent,  justice,  may  be  required  to  cease  all  further  pro- 
ceedings in  this  cause,  and  to  transmit  to  the  clerk  of  this  court  a 
complete  transcript  from  his  docket  of  all  the  proceedings  had  in 
the  said  action,  together  with  all  the  original  papers  in  any  wise  re- 
lating thereto.  Richard  Roe. 
(  J'erijtcation.)^ 

AHOTHKR    FORM    OF    SAME. 

Form  No.  1548. 

State  of  West  Virginia.  / 
Preston  county.  \ 

fohn  Doe      1 
against         •  Petition. 
Richard  Roe.  V 

To  the  Honorable  Judge  of  the  Circuit  Court  for  Preston  County, 
State  of  West  Virginia  : 

Richard  Roe.  the  petitioner  herein,  respectfully  represents  that 
on  thejtrst  day  of  September.  iS96,  one  fohn  Doe  brought  an  ac- 
tion against  him  before  one  Abraham  Kent,  a  justice  of  the  peace 
for  said  county,  for  the  recoverA*  of  moneys  alleged  to  be  due  for 
goods  sold  and  delivered,  and  that  such  proceedings  were  thereafter 
had  in  this  action,  that  the  said  fohn  Doe  recovered  a  judgment 
against  your  petitioner  on  said  claim  for  the  sum  of  one  hundred 
dollars  damages  and  ten  dollars  costs,  but  that  the  said  judgment 
w^as  taken  against  your  petitioner  without  his  knowledge  and  under 
the  following  circumstances  {here  set  out  in  detail  the  circum- 
stances of  the  particular  case).  Your  petitioner  further  says  that 
had  he  known  that  the  said  judgment  was  taken  against  him  as 
aforesaid,  he  would  have  appealed  as  a  matter  of  course  within  the 
time  limited  by  the  statute,  but  that  h\  reason  of  the  facts  and  cir- 
cumstances hereinbefore  set  forth,  and  because  of  his  ignorance  that 

for  which  by  the  statute  die  Circuit  stance  berond  the  control  of  the  p*T^. 

Court  mar  allow  an  appeal  from  the  See  RufFner  r.  Lore,  24  W.  Va.  t8i  ; 

justice's  judgrment  after  the  expiration  Home  Sewing  Mach.  Co.  r.  Floding, 

of  the  time  within  which  bj  the  statute  27  W.  Va.  540. 

appeal  lie*  a*  a  matter  of  course  must  be  1.  For  the  proper  form  of  a  verifica- 

snch  as  would  authorize  the  granting  of  tion  in  West  Virginia,  consult  the  title 

a  new  trial;  /.  r..  fraud,  accident,  snr-  V^KRiFiCATiOJr. 
prise,  or  some  adventitious    circnm- 
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the  judgment  had  been  taken,  he  was  unable  to  take  an  appeal 
within  the  time  so  limited.  The  petitioner  further  says  that  he  has 
a  good  defense  to  the  action  in  this  {here  set  out  the  defense  relied 
on).  The  petitioner  also  herewith  presents  a  certified  transcript 
of  the  docket  of  the  proceedings  in  said  action,  which  is  hereto  an- 
nexed and  by  reference  made  a  part  of  this  petition.  Further  your 
petitioner  has  annexed  hereto  a  bond  with  sufficient  sureties  in  con- 
formity with  the  statutes,  -which  is  likewise  by  reference  thereto 
made  a  part  of  this  petition.  Therefore  he  prays  that  he  may  be 
granted  an  appeal  to  the  said  Circuit  Court,  and  that  the  said  Abra- 
ham Kent  aforesaid  may  be  stayed  from  further  proceeding  in  this 
action  and  that  he  may  be  required  to  recall  executions  or  orders 
now  outstanding  and  issued  for  the  enforcement  of  the  said  judg- 
ment, that  he  may  send  to  the  clerk  of  this  court  ^vith  all  convenient 
speed  a  complete  transcript  of  the  proceedings  had  in  the  said  action, 
together  with  all  original  papers  concerning  the  same,  and  that  your 
petitioner  may  have  such  other  or  further  relief  as  may  be  just  in 
the  premises.  Richard  Roe. 

Dated  September  25,  i896. 

(  Verijication.)'^ 

d.  In  the  United  States  Courts. 

(1)  To  THE  Circuit  Court  of  Appeals. 2 

(a)    Profti  the  District    Court. 

IN    ADMIRALTY. 

Form  No.   1549. 

District  Court  of  the  United  States  for  the  Southern  District  of  JVeiv 
York. 

yoseph    Walton 

against 

The  Ship  North  Star,  her 

tackle,  furniture,  etc. 
Richard  Black,  claimant. 
To  the  Honorable  Judges  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  : 
yoseph    Walton,   the  libelant  and  appellant   herein,   respectfully 

1.  For  the  proper  form  of  a verifica-  Circuit  Court  of  Appeals  after  hear- 
tion  in  West  Virginia,  consult  the  ing  on  appeal  from  the  Circuit  Court, 
title  Verification.  It  was  held,  that  as  the  application  for 

2.  Failure  to  Show  Jnxisdiction. — In  the  appeal  and  citation  and  other  pro- 
Webster  -'.  Daly,  163  U.  S.  155,  the  ceedings  showed  that  the  appeal  was 
appeal  was  taken  from  a  decree  of  the  so  taken,  no  jurisdiction  was  conferred 
Circuit  Court  of  the  United  States  on  the  Supreme  Court  of  the  United 
ordering  that  a  decree  of  the  Circuit  States  because  the  appeal  was  taken 
Court  of  Appeals,  in  a  suit  for  a  per-  from  the  Circuit  Court  in  a  case  in 
petual  injunction  against  infringe-  which  an  appeal  was  not  allowed  by 
ment  of  a  copyright,  be  made  a  de-  statute,  whereas  it  should  have  been 
cree  of  the  Circuit  Court  to  which  it  taken  from  a  decree  of  the  Circuit 
had  been  sent  with  a  mandate  by  the  Court  of  Appeals. 
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represents  as  follows:  That  on  the  twelfth  day  of  May,  i896,  he 
filed  a  libel  in  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  JVeTV  Tork  against  the  above  named  ship,  the 
North  Star,  her  tackle  and  furniture,  in  a  cause  civil  and  maritime 
to  recover  the  sum  of  one  thousand  dollars  for  damages  alleged  to 
have  been  sustained  by  the  libelant  from  said  vessel,  with  interest 
and  costs,  as  by  reference  had  to  said  libel  will  more  fully  appear. 
That  on  the  twentieth  day  of  May,  i896,  Richard  Black,  the 
claimant  of  said  ship,  appeared  and  answered  to  said  libel,  and 
prayed  for  dismissal  of  the  libel  with  costs,  as  by  reference  had  to 
his  answer  will  more  fully  appear.  That  in  September,  i896,  the 
cause  came  on  to  be  heard  before  the  Hon.  £.  Henry  Lacombe, 
judge  of  the  said  District  Court  \vherein  such  proceedings  were 
had  that  on  the  fifth  day  of  September ,  i896,  a  decree  was  made 
and  entered  adjudging  that  the  libel  be  dismissed,  and  that  the  said 
claimant  recover  the  sum  of  one  hundred  dollars  and  costs.  That 
your  petitioner,  the  above  named  jfoseph  Walton,  is  advised,  and 
he  insists,  that  the  said  final  decree  is  wrongful  for  the  reason  that 
it  does  not  decree  the  payment  of  his  claim  with  interest  and  costs. 
Therefore  for  this  reason  and  for  others  he  appeals  from  such  final 
decree  to  the  United  States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit ;  and  on  said  appeal  he  intends  to  seek  a  new  decision 
upon  the  law,  upon  the  facts,  and  upon  the  pleadings,  and  the 
proofs  adduced  in  said  District  Court,  and  upon  such  new  pleadings 
and  proof  as  he  will  introduce  in  this  court,  and  he  prays  that  the 
records  and  all  the  proceedings  in  this  cause  may  be  returned  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  and 
further  prays  that  the  decree  so  made  may  be  reversed,  and  that  he 
may  be  decreed  payment  of  his  claim  with  interest  and  costs  in  the 
District  Court  as  well  as  in  this  court. 

W.    W.   Goodrich,  Proctor  for  Appellant. 
Dated  September  10,  i896. 

(3)   Prom  the    Circuit    Court. 

Form  No.  1550. 

Circuit   Court  of  the   United  States,  for  the    Southern   District  of 
New  Tork. 
yohn  Doe      ) 
against        >  In  Equity,  No.  II4. 
Richard  Roe.  ) 

To  the  Honorable  Judges  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit : 
The  defendant  hereinabove  named  conceives  himself  aggrieved 
by  the  decree  made  and  entered  herein  on  the  twentieth  day  of  Sep- 
tember, i896,  and  hereby  appeals  from  said  order  and  decree  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  and 
states  that  his  reasons  for  said  appeal  are  specified  in  the  assign- 
ment of  errors  filed  herewith,  and  he  therefore  prays  that  this  ap- 
peal may  be  allowed,  and  that  a  transcript  of  the  record  and  of  the 
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proceedings  and  papers  upon  which  said  order  and  decree  were 
founded,  after  due  authentication,  may  be  sent  to  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit. 

yeremiah  Mason ^  Attorney  for  Defendant. 
Dated  New  York,  September  25,  i896. 

(2)  To  THE  Supreme  Court. 

Form  No.  i  5  5  i . 

(Precedent  in  Sage  v.  Central  R.  Co.,  93  U.  S.  414.)! 

(  Caption  and  address. ) 

Now  comes  the  Farmers^  Loan  and  Trust  Co.  as  trustee  in  said 
cause  for  Russell  Sage,  yames  Buell  and  N.  A.  Cowdery,  a  plain- 
tiff in  said  cause,  and  prays  of  the  court  that  the  appeal  may  be 
allowed  to  said  plaintiff  and  tenders  to  the  court  an  appeal  bond 
with  the  request  that  the  same  may  operate  as  a  supersedeas. 

Farmers''  Loan  and  Trust  Co. 

Dated  December  16,  iS75.  By  Grant  <&  Smith,  Solicitors. 

Form  No.  155a. 

(Precedent  in  Shields  v.  Coleman,  157  U.  S.  175.) 

(  Caption  and  address. ) 

Your  petitioner,  yames  T.  Shields,  yr. ,  suing  as  receiver  of  the 
Aforristown  and  Cumberland  Gap  Railroad  Company,  respectfully 
represents  that  there  is  manifest  error  committed,  to  the  injury  of 
the  petitioner,  by  the  final  decree  pronounced  in  this  cause  on  the 
31st  day  of  yanuary,  i894,  and  by  the  interlocutory  orders  and  de- 
crees theretofore  pronounced  in  these ,  in  and  by  which  said 

interlocutory  orders  and  final  decrees  this  court  assumed  and  asserted 
jurisdiction  of  the  property  and  effects  belonging  and  constituting 
the  estate  of  the  defendant  Morristown  and  Cumberland  Gap  Rail- 
road Company  as  against  the  lawful  custody  and  possession  of  this 
petitioner  under  orders  and  decrees  theretofore  pronounced  by  the 
chancery  court  of  Hamblen  County,  Tennessee,  in  the  cause  pend- 
ing in  said  chancery  court  entitled  '■'■Thomas  B.  Crosby  et  al.  v. 
Morristown  and  Cumberland  Gap  Railroad  Company  et  al."  under 
jurisdiction  theretofore  lawfully  exercised  and  assumed,  said  chan- 
cery court  being  a  court  of  equity  and  concurrent  jurisdiction  with 
this  court,  and  which  said  chancery  court  of  Hamblen  County, 
Tennessee,  was  thereby  ousted  of  the  lawful  jurisdiction,  and  this 
petitioner  as  such  receiver,  became  deprived  of  the  lawful  custody 
of  the  property  and  estate  of  said  Morristown  and  Cumberland 
Gap  Railroad  Company,  the  subject-matter  of  controversy  in  the 
cause  then  and  there  pending  in  said  court.  Wherefore  petitioner, 
yames  T  Shields,  yr.,  receiver,  etc.,  considering  himself 
aggrieved,  prays  an  order  granting  an  appeal  from  said  final  decree 

1.  Appeal  taken  prior  to  the  act  establishing  the  U.  S.  Circuit  Courts  of 
Appeal,  March  3,  1891. 
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and  interlocutory  orders,  taking  and  exercising  jurisdiction  as  afore- 
said, to  the  Supreme  Court  of  the  United  States,  as  authorized  by 
section  5  of  the  act  of  Congress  of  the  United  States,  approved 
March  3,  i891,  and  petitioner  herewith  files  his  bond  in  the  penal 
sum  of  Jive  hundred  dollars,  which  bond  is  approved  by  the  Hon- 
orable D.  M.  Key,  one  of  the  judges  of  this  court. 

Form  No.  i553. 

John  Doe      ) 
against        >  Petition  for  Appeal. 
Richard  Roe.  ) 
To  the  Honorable  the  Supreme  Court  of  the  United  States  : 

The  appeal  of  Richard  Roe,  the  defendant  and  appellant  above 
named,  respectfully  represents  that  on  the  6th  day  of  November , 
i895,  the  complainant  above  named  filed  his  bill  In  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Nev}  York 
against  the  above  named  defendant  and  appellant.  [Here  set  out 
the  substance  oj^  the  pleadings  and  proceeding's  in  the  cause  up  to  the 
making-  and  entry  of  the  final  decree. )  That  on  the  10th  day  of 
January,  i896,  a  final  decree  was  made  and  entered  in  this  cause, 
whereby  it  was  adjudged  and  decreed  (here  set  out  the  decree  sub- 
stantially^. *  Wherefore  your  petitioner  feeling  aggrieved  hereby 
appeals  from  the  said  decree  of  the  said  Circuit  Court  of  the  United 
States,  and  from  the  whole  thereof,  and  prays  this  honorable  court 
that  the  said  decree  and  the  pleadings,  and  all  the  evidence,  man- 
dates, orders,  transcripts  (if  other  papers  are  desired,  specify  them), 
or  other  proceedings  had  in  the  cause  may  be  sent  to  the  Supreme 
Court  of  the  United  States,  to  the  end  that  your  honorable  court 
may  hear  the  said  cause  anew  ;  that  the  said  decree,  and  each  and 
every  part  thereof,  may  be  reversed,  and  that  a  decree  may  be  made 
dismissing  the  bill  filed  herein  with  costs,  or  that  such  other  decree 
may  be  made  as  to  your  honorable  court  shall  seem  just  and  proper. 

tyaXed  Pebruary  24,  i85^.i  W.  W.  Gooo^r^c^,  Solicitor  for  Ap- 
pellant.    Arthur  F.   Coggsvoell,  of  Counsel. 

Form  No.  1554. 

(If  the  appeal  is  taken  from  a  United  States  Circuit  Court  of 
Appeals,  after  *  add:)  that  on  the  20th  day  of  January,  i896,  your 
petitioner  duly  petitioned  for  and  was  allowed  an  appeal  from  said 
decree  to  the  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  wherein  the  cause  came  on  to  be  heard  and  such  proceed- 
ings were  had  in  the  cause  that  on  the  10th  day  of  February,  i896, 
a  decree  was  made  and  entered  in  said  United  States  Circuit  Court 
of  Appeals  whereby  it  was  adjudged  and  decreed  by  that  court  that 
(here  set  out  in  substance  the  decree  of  the  United  States  Circuit 
Court  of  Appeals,  and  conclude  as  in  Form  No.  1563,  substitut- 
ing "  United  States  Circuit  Court  of  Appeals''''  for  "  United 
States  Circuit  Courf''  wherever  the  latter  occurs). 

1.  See  U.  S.  Stat,  at  Large,  vol.  26,  c.  517,  §  5. 
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e.  In  Patent  Proceedings. 

FROM  THK  COMMISSIONER  OF    PATENTS  TO    THE  COURT  OF  APPEALS 
OF  THE  DISTRICT  OF  COLUMBIA. ^ 

Form   No.  1555. 

In  the  matter  of  the  application  of  Anthony 

Miller  for  letters  patent  for  a  new  and 

useful  improvement  in  bicycle  and  other 

tubing,  numbered  4^6,54^0  {or for  a  reissue 

of  letters  patent    of  July  7,   1882,   No. 

117,^0). 

To  the  Court  of  Appeals  of  the  District  of  Columbia  :  The  peti- 
tion of  Anthony  Miller,  a  citizen  of  the  city  of  Brooklyn,  Kings 
county,  and  state  of  iWw  Tork,  respectfully  shows  as  follows : 
That  heretofore  he  invented  a  new  and  useful  improvement  in 
tubing  for  bicycles  and  other  purposes  {^describe  the  invention  for 
which  the  patent  is  sought,  in  the  words  of  the  application  to  the 
Patent  Office^,  and  on  the  fifth  day  of  August,  i896,  he  presented 
his  application  to  the  Patent  Office  of  the  United  States  for  letters 
patent  therefor  (or  for  the  reissue  of  letters  patent  therefor  granted 
July  7,  1882,  and  numbered  117,420)  in  accordance  with  the 
requirements  of  the  statutes  of  the  United  States,  and  with  the  rules 
and  regulations  of  the  Patent  Office,  but  that  his  said  application 
was  rejected  by  the  Commissioner  of  Patents,  on  an  appeal  taken 
to  him,  September  10,  iS96;  that  on  September  15,  i896,  he  duly 
filed  in  said  Patent  Office  notice  of  this  appeal  from  the  said  Commis- 
sioner of  Patents,  together  with  the  reasons  thereof,  and  that  he  has 
been  furnished  by  said  commissioner  with  full  and  complete  copies 
of  all  the  original  papers  and  the  evidence  in  the  case,  which,  to- 
gether with  a  copy  of  the  reasons  of  this  appeal,  are  hereto  annexed 
and  are  to  be  taken  as  a  part  hereof.  Wherefore  your  petitioner 
prays  that  his  said  appeal  may  be  heard  by  your  honorable  court  at 
a  time  and  place  to  be  appointed  for  that  purpose,  that  due  notice 
may  be  given  to  the  Commissioner  of  Patents,  and  that  he  may  be 
directed  as  to  the  manner  of  giving  notice  thereof  to  the  parties  in 
interest.  Anthony  Miller. 

Dated   Washington,  D.C.,  September  20,  i896. 

f.  In  Customs  Duties  Cases. 

Form  No.  1556. 

(  Caption . ) 

In  the  matter  of  the  application  of  Henry  G.  Conway  for  a  review 
of  the  decision  of  the  board  of  general  appraisers,  dated  September 
1,  i896,  relative  to  an  importation  of  merchandise  by  said  Henry  G. 
Conway. 

1.  The  Court  of  Appeals  of  the  Dis-  succeeded  to  the  appellate  jurisdiction 

trict   of  Columbia  which   was  estab-  of    the  general  term  of  the  Supreme 

lished  by  the  act  of  Congress  of  Feb-  Court  of  the  District, 
ruary  9,  1893,  27  Stat,  at  L.,  c.  74,  p.  434, 
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Your  petitioner  petitions  for  an  appeal  from  the  decision  of  this 
court,  made  on  the  Wth  day  of  September .,  i896,  in  this  proceeding, 
affirming  and  approving  the  decision  of  the  board  of  general  ap- 
praisers at  JVew  York  and  of  the  surveyor  of  the  port  of  New  York, 
and  dismissing  your  petitioner's  application  ;  and  states  as  a  reason, 
among  others,  for  this  appeal,  that  a  large  amount  of  money,  ex- 
ceeding in  amount  two  thousand  dollars,  to  wit,  $3,584  in  excess 
of  the  sums  legally  due  as  customs  duties,  is  claimed  of  him,  as 
and  for  duty  oh  such  importation ;  that  the  right  to  demand,  exact, 
and  collect  said  sum  and  other  large  sums  claimed  from  other  im- 
porters similarly  situated  will  depend  upon  the  determination  of 
this  application,  and  that  the  questions  involved  in  this  case  are  of 
sufficient  importance  to  require  that  the  decision  should  be  reviewed 
by  the  United  States  Court  of  Appeals  for  this  circuit,  and  by  the 
Supreme  Court  of  the  United  States.  And  your  petitioner  alleges 
and  assigns  as  error  the  following  (set  out  the  error  complained 
of).  Wherefore  your  petitioner  prays  this  honorable  court  to  allow 
an  appeal  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  and  herewith  tenders  his  bond,  with  Ralph  Gray 
as  security,  that  this  appeal  will  be  prosecuted  to  effect,  and  to 
answer  all  damages  and  costs  if  your  petitioner  fail  to  make  his  plea 
good ;  and  your  petitioner  further  prays  that  the  security  offered 
may  be  approved,  and  that  all  the  records  and  proceedings  had  in 
this  proceeding  may  be  directed  to  be  transmitted  for  consideration 
upon  the  hearing  of  this  appeal.  Henry  G.   Conway. 

Dated  October  i,  i896. 

W.    W.  Goodrich, 

Solicitor  for  Petitioner 

g.  Special  Allocatur  in  Criminal  Cause. 

IN    PENNSYLVANIA ACT    (1791)    APRIL    I3  ;    PEPP.    &    L.    DIG.   44I9. 

Form  No.  1557. 

The  Commonwealth  of  Pennsylvania  ^ 

against  > 

John  Fitzgerald.  ) 

To  the  Honorable  Justices  of  the  Supreme  Court  of  the  State  of 
Pennsylvania,  sitting  for  the  Western  District :  John  Fitzgerald, 
the  undersigned  and  defendant  above  named,  respectfully  petitions 
your  honorable  court,  and  represents  :  That  at  a  court  of  quarter 
sessions  (or  oyer  and  terminer)  held  in  and  for  Allegheny  county 
on  September  2,  i896,  he  was  convicted  of  the  crime  of  arson;  that 
a  motion  made  by  him  for  a  new  trial  was  overruled  by  said  court 
on  the  same  day,  and  he  was  thereupon  sentenced  to  imprisonment 
in  the  county  jail  for  the  term  of  one  year,  and  that  upon  the  trial 
of  your  petitioner  the  court  erred  in  the  following  particulars 
(here  set  out  the  alleged  errors').  Wherefore  your  petitioner  prays 
that  your  honorable  court  will  allow  him  an  appeal,  specially,  from 
the  judgment  hereinbefore  referred  to,  and  that  the  said  judgment 
may  be  reviewed  in  this  court.  John  Fitzgerald. 

Dated  September  20,  i896. 
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h.  Provisions  Relating  to  Streets  and  Highways,  i 

(1)  From  Decision  of  Highway  Commissioners  —  Illinois  — 
4  Starr  &  C.  Stat.,  c.  121,  ^  59. 

Form  No.  1558 
State  of  Illinois, 
Greene  county. 

To  Abraham  Kent,  Justice  of  the  Peace  in  and  for  said  county : 
We,  yohn  Doe,  Richard  Roe,  and  William  Styles,  the  undersigned, 
who  are  persons  interested  in  the  decision  of  the  Commissioners  of 
Highways  of  the  town  of  Carrollton  in  said  county  respecting  the 
laying  out  (or  the  refusal  to  lay  out)  a  road  described  as  follows 
{^description  of  road),  hereby  appeal  from  such  decision  and  do  sub- 
mit the  matter  in  controversy  to  three  supervisors  of  the  said  county 
of  Greene,  to  be  summoned  by  you  as  provided  by  law.  The  order 
of  the  commissioners  containing  such  decision  was  made  September 
18,  i896,  was  filed  in  the  office  of  the  clerk  of  said  town  on  Sep- 
tember 20,  i896,  and  a  copy  thereof  is  hereto  annexed  and  by  ref- 
erence thereto  made  a  part  of  this  petition.  The  grounds  of  this 
appeal  are  (here  set  out  fully  the  grounds  relied  on),  and  this  appeal 
is  brought  to  reverse  (or  to  modify)  the  decision  of  the  said  com- 
missioners. Now,  therefore,  we,  the  undersigned,  the  owners  (or 
lessees,  or  occupants)  of  the  land  affected  by  said  decision  ask  you 
to  summon  three  supervisors  of  the  county  to  hear  and  determine 
this  appeal.  fohn  Doe. 

Richard  Roe. 

Dated  this  20th  day  of  September,  i896.  William  Styles. 

(2)  From  Establishment  of  Street  by  City  Council  — 
Massachusetts  —  Pub.  Stat.  (1882),  c.  52,  §  16, 

Form  No.  1559. 

(  Caption  and  address.)^ 

We,  William  Dow  and  George  Lyle,  respectfully  represent  that 
we  are  the  owners  and  in  possession  of  a  certain  piece  of  land  sit- 
uated in  the  city  of  Salem  and  state  of  Massachusetts,  more  partic- 
ularly bounded  and  described  as  follows  (describe  the  land).*  That 
the  city  council  of  the  said  city,  on  the  tvjelfth  day  of  May,  i896, 
laid  out,  upon  and  over  the  premises  above  described,  a  street  or 
public  w^ay  sixty  feet  wide  (describe  the  land  so  laid  out  by  courses 
and  distances,  or  otherwise  identify  it) ,  which  said  street  or  public 
way  so  laid  out  was,  on  fune  15,  i896,  accepted  by  the  city 
council  of  the  said  city  of  Salem.     Further  we,  your  petitioners,  say 

1.  Appeal  by  Taxpayers  firom  Report  unless  thej  are  permitted  to  defend  as 

of  Comity  Auditors. — Taxpayers  must  aforesaid."     Act   Pa.    June    12,   1878; 

"  present  to  the  court  a  petition  signed  Pub.  Laws,  208,  ^  i. 
by  them,  accompanied  by  the  affidavit        2.   For  the  formal  parts  of  a  petition 

of  one  of  their  number,  that  they  be-  in  Massachusetts,  consult  the  title  Pk- 

lieve  injustice  will  be  done  such  county  titions. 
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that  we  are  aggrieved  by  the  determination  of  said  city  council  in 
the  estimation  of  the  damages  sustained  by  your  petitioners  by 
reason  of  the  said  taking  of  their  land  and  of  the  laying  out  of  said 
street  as  aforesaid  ;  and  do  hereby  appeal  to  this  honorable  court 
and  pray  that  the  amount  of  damages  sustained  by  us  in  connection 
with  said  taking  may  be  heard  and  determined  by  a  committee,  or 
that  a  reference  may  be  had  by  direction  of  the  court,  or  that  the 
appeal  may  be  heard  and  determined  by  a  jury. 

William  Dow. 
Dated  July  1,  iS96.  George  Lyle. 

(3)  From  Assessment  of  Benefits  —  Massachusetts  —  Pub. 

Stat.  (1882),  c.  52,  §  16. 

Form  No.  1560. 

(  Caption  and  address.)"^ 

\Ve,  William  Doiv  and  George  Lyle,  respectfully  represent  {yol- 
lo'jo  Form  No.  1559  to  *  and  continue). 

That  on  3/ay  12,  i896,  the  board  of  aldermen  of  the  city  of 
Salem  in  the  state  of  Massachusetts  laid  out  a  street  or  highway  in 
said  city,  and  for  that  purpose  took  certain  lands ;  that  said  board 
being  of  the  opinion  that  {here  describe  the  land  assessed)  received 
some  benefit  from  such  laying  out,  on  jfune  15,  i896,  adjudged  and 
determined  the  benefit  to  the  land  hereinbefore  described  to  be  the 
sum  of  one  hundred  dollars,  and  thereupon  assessed  the  same  in  the 
sum  of  Jifty  dollars  —  one-half  of  the  alleged  benefit.  And  your 
petitioners  further  say  that  said  land  was  not  benefited  to  the  extent 
determined  by  said  board,  nor  to  any  extent,  and  that  they  are  ag- 
grieved by  the  determination  and  assessment  aforesaid,  and  pray 
that  the  said  estimate,  determination,  and  assessment  may  be  tried 
by  a  jur^'  in  this  court. 

William  Dow. 

Dated  July  1.  i896.  George  Lyle. 

(4)  From  Establishment  of  Road  on  a  Town   Line  — 
Illinois  —  4  Starr  &  C.  Stat.  c.  121,  ^  63. 

Form  No.  1 5  6 1 

State  of  Illinois,  ) 

>   eg 

Greene  county.     \ 

To  Abraham  Kent,  Justice  of  the  Peace  of  said  Greene  County  : 
We,  the  undersigned,  who  are  persons  interested  in  the  establish- 
ment of  a  road  on  a  town  line  between  the  towns  of  Greene  and 
Lake  in  the  county  aforesaid,  wherein  the  highway  commissioners 
of  said  towns  have  disagreed,  hereby  appeal  and  do  submit  the 
matters  in  controversy  herein  to  three  supervisors  of  said  county  to 
be  summoned  by  you  according  to  law.  (  The  certificate  of  the 
commissioners  respecting  the  matters  sought  to  be  brought  up  on  this 

1.  For  the  formal  parts  of  a  petition  in  Massachusetts,  consult  the  title 
Petitions. 
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appeal  is  hereto  annexed.,  and  by  reference  made  a  part  hereof.^ 
The  description  of  the  land  affected  is  as  follows  inhere  describe  the 
land).  yohn  Doe. 

Dated  September  20,  iS96.  Richard  Roe. 

i.  In  Miscellaneous  Appeals. 

(1)  Appropriation  of   Land  by  Railroad  Company  — 
Vermont  —  Rev.  Laws  (i88o),  §  3366. 

Form  No.  1562. 

To  the  Honorable  the  County  Court,  next  to  be  holden  at  Mont- 
pelier  within  and  for  the  county  of  Washington:  On  the  second 
Tuesday  of  November  in  the  year  18P6,  comes  Ezra  Tut  tie  of 
Montpelier.,  in  said  county,  and  declares  against  the  Montpelier  and 
Wells  River  Railroad  Company.,  a  corporation  duly  chartered  and 
doing  business  in  the  state  of  Vermont,  in  the  words  following, 
that  is  to  say  :  That  the  said  corporation  was,  by  act  of  the  legis- 
lature of  the  state  of  Vermont,  approved  October  31,  18^5,  duly  char- 
tered for  the  purpose  and  with  the  right  of  building  a  railroad 
from  Montpelier  to  Wells  River,  with  the  right  to  enter  upon,  take 
possession  of,  and  use  all  such  lands  and  real  estate  as  might  be  nec- 
essary for  the  construction  of  said  railroad  and  the  accommodation 
requisite  and  appertaining  to  the  same,  subject  to  payment  to  the 
owners  of  such  land  and  real  estate  for  the  same,  or  the  damages 
sustained,  or  likely  to  be  sustained,  by  them,  by  the  occupation  of 
the  same  for  the  purposes  aforesaid.  And  the  said  corporation 
heretofore,  to  wit,  on  September  5,  i896,  entered  upon  and  took 
possession  of  certain  land  of  the  said  Ezra  Tuttle,  for  the  purposes 
contemplated  by  its  said  act  of  incorporation,  situate  and  being 
in  Montpelier  aforesaid,  and  described  as  follows,  viz.  inhere  insert 
description  of  the  premises)  ;  \vhich  said  land  of  the  said  Ezra 
Tuttle  has  never  been  granted  or  given  to  said  corporation  by  the 
said  Ezra  Tuttle,  nor  purchased  by  the  said  corporation  ;  and  no 
agreement  has  ever  been  made  between  the  said  corporation  and 
the  said  Ezra  Ttcttle  relative  to  the  price  of  the  same.  And,  on 
the  application  of  the  said  corporation  for  that  purpose,  yohn  Doc, 
Richard  Roe,  and  William  Stiles  were,  in  pursuance  of  the  pro- 
visions of  the  said  act  of  incorporation,  duly  appointed  commis- 
sioners to  determine  the  damages  which  the  owner  or  owners  of 
land  or  real  estate  may  have  sustained,  or  shall  be  likely  to  sustain, 
by  the  occupation  of  the  same  for  the  purposes  aforesaid.  And  the 
said  commissioners,  having  given  due  notice  to  the  said  corporation 
and  the  said  Ezra  Tuttle  in  that  behalf,  and  having  viewed  the 
said  premises  and  heard  the  said  parties  in  the  matter,  did,  on  the 
20th  day  of  Septeinber,  A.D.  i896,  to  wit,  at  Montpelier  aforesaid, 
make  their  appraisal  in  that  behalf,  and  did  then  and  there  appraise 
and  award  to  the  said  Ezra  Tuttle  the  sum  of  one  hundred  dollars 
as  and   for  his  damages  for  the  land  above  described  and  so  taken 
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for  said  road,  and  for  all  damage  that  may  accrue  to  the  said  Ezra 
TuttU  by  reason  of  the  location  of  said  road  over  said  premises ; 
and  the  said  commissioners  did  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  to  wit,  at  Montpelier  aforesaid,  deliver  to  the 
said  corporation  a  'written  statement  of  the  said  appraisal,  with  a 
description  of  the  land  so  by  them  appraised,  as  aforesaid;  and  the 
said  corfKjration,  •within  sixty  days  thereafter,  to  \»-it,  on  the  9th 
day  of  November,  A.D.  i896,  caused  the  same  to  be  recorded  in  the 
town  clerk's  office  of  the  said  town  of  Montpelier.  All  which  will 
appear  bv  the  said  statement  of  said  appraisal  and  description  of 
said  land,  a  true  and  certified  copy  of  the  record  of  which  in  the 
said  town  clerk's  office  the  said  Ezra  Tuttle  brings  here  into  court. 
And  the  said  Ezra  Tuttle  avers,  that  the  land  of  him  the  said 
Ezra  Tuttle,  so  by  the  said  corporation  entered  upon  and  taken 
possession  of.  as  aforesaid,  and  which  is  described  in  the  said  •vixxX.- 
ten  statement  of  the  said  commissioners,  was  at  the  time  of  said 
appraisal  worth  a  much  larger  sum  than  the  amount  at  which  the 
same  was  appraised  by  said  commissioners,  as  aforesaid,  to  wat,  was 
worth  the  sum  of  three  hundred  dollars ;  and  the  said  Ezra  Tuttle., 
feeling  himself  aggrieved  by  the  said  decision  of  the  said  commis- 
sioners, hath,  within  ninety  days  after  the  making  of  the  said  de- 
cision, appealed  therefrom  to  the  said  County  Court,  according  to 
the  provisions  of  the  act  of  incorporation  aforesaid.  Wherefore  he 
prays  said  court  to  grant  to  him  such  relief  in  the  premises,  as  to 
law  and  justice  shall  appertain. 

Ezra  Tuttle, 
By  his  Attomej-  Daniel  Webster. 
Dated  November  15,  iS96. 

(2)  Assessment  for  Damages  bv  Floating  Timber  —  Nkw 
Hampshire  —  Pub.  Stat.,  c.  146,  §  4. 

Frnm  No.  1563. 

State  of  New  Hampshire,  ) 
Merrimack  countv.  ^ 

To  the  Supreme  Court  to  be   held  at   Concord  in  said  county,  on 
Tuesday.  November  10,  i896- 

Samuel  Dutton,  of  Concord  in  said  county,  resptectfully  represents 
that  on  the  2oth  day  of  September,  iS96,  the  selectmen  of  the  town- 
ship of  .  upon  a  petition  for  alleged  damages  to  the  land  of 

George  Scott  in  said  town,  by  certain  logs  and  timber  owTied  by  and 
in  the  {x>S6ession  of  said  Samuel  Dutton,  w^hich  lands  are  situated 
on  the  Merrimack  river,  assessed  the  damages  and  expenses  sus- 
tained by  said  land  at  the  sum  of  fifty-six  dollars,  and  said  Samuel 
Dutton  being  dissatisfied  with  such  assessment  claims  an  appeal 
therefrom,  and  as  reasons  for  such  appeal  says  inhere  set  otU  the  rea^ 
sons  for  the  appeal).  Samuel  Dutton. 

Dated  September  SO,  1^96. 
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5.  Affidavit  of  Good  Faith.i 

a.  In  Civil  Cases. 

(1)   Generally. 

In  a  number  of  the  states  provisions  are  made  by  statute  that  to 
entitle  a  litigant  to  an  appeal  he  must  present  an  affidavit  that  he  is 
aggrieved,  that  the  appeal  is  not  vexatious  or  taken  for  delay,  that 
injustice  has  been  done  by  the  decision  or  judgment,  or  statements 
of  a  like  character.* 


1.  For  the  formal  parts  and  requi- 
sites of  affidavits,  generally,  consult 
the  title  Affidavits,  ante. 

2.  This  affidavit  is  similar  to,  and  in 
some  instances  actually  is  called,  an 
affidavit  of  merits.  For  the  forms  of 
affidavits  of  merits  generally,  consult 
that  title  ante,  pp.  637  to  680. 

In  Arkansas —  Venue.  —  Failure  to 
express  the  venue  in  the  affidavit  is 
not  fatal.  St.  Louis,  etc.,  R.  Co.  v. 
Deane,  60  Ark.  524. 

Affidavit  of  Partnership. — In  the 
case  of  Guy,  McClellan  &  Co.  v. 
Walker,  the  affidavit  commenced : 
•*  We,  Guy,  McClellan  &  Co.,  do 
solemnly  swear,"  etc.,  and  was  signed 
"Guy,  McClellan  &  Co.  Poston." 

The  court  doubted  whether  this 
paper  could  be  held  to  be  the  affidavit  of 
anybody.    Guy  v.  Walker,  35  Ark.  212. 

in  New  Jersey — Generally. — The  affi- 
davit must  be  made  by  the  party,  or 
in  his  absence  by  his  agent,  and  must 
state  that  **  the  appeal  is  not  intended 
for  the  purpose  of  delay,  and  that  the 
appellant  hath  a  just  and  legal  ground 
of  appeal  upon  the  merits  of  the  cause." 
Gen.  Stat.  N.  J.,  p.  1265. 

Under  a  statute  requiring  the  affida- 
vit to  state  that  the  appeal  is  not  prose- 
cuted for  the  purpose  of  delay,  and 
that  the  party  believes  that  he  has  a 
just  and  legal  defense  or  ground  of 
appeal  on  the  merits,  if  these  facts  are 
plainly  and  unequivocally  sworn  to  it 
will  be  sufficient;  hence  an  affidavit  that 
*'  the  defendant  verily  believes  that  he 
hath  a  just  and  legal  defense  to  make 
upon  the  merits  of  the  appeal,"  etc., 
will  meet  the  requirements  of  the  stat- 
ute. Snover  v.  Tinsman,  38  N.  J.  L.  210. 

Under  similar  provisions  an  affidavit 
which  stated  that  the  appeal  was  not 
prosecuted  "  on  account  of  delay,"  but 
that  the  appellant  has  a  just  and  legal 
"  cause  on  the  merits,"  was  held  in- 
sufficient. Hitsman  v.  Garrard,  16  N. 
J.  L.  125. 


But  an  affidavit  by  appellant  "  that 
he  thinks  that  he  has  a  sufficient  cause 
for  an  appeal,  and  that  the  same  is  not 
intended  for  delay  or  vexation,"  was 
held  insufficient  because  not  conform- 
ing to  the  provisions  of  the  Act  of  No- 
vember 23,  1821 .  Schenck  v.  Ayres,  14 
N.  J.  L.  311. 

Indorsement  on  Other  Paper. —  The 
affidavit  should  not  be  indorsed  upon 
the  back  of  the  bond  for  the  appeal, 
but  should  be  on  a  separate  paper. 
The  affidavit  should  be  perfect  in 
itself,  and  should  not  depend  for  its 
meaning  upon  reference  to  some  other 
paper.  Dilkes  v.  Browning,  15  N.  J. 
L.  472. 

Caption. — An  affidavit  will  not  be 
rejected  because  it  has  no  caption,  nor 
because  it  fails  to  describe  the  parties 
to  the  cause  or  to  characterize  the 
action,  if  it  is  sufficient  in  other  re- 
spects, unless  it  is  apparent  on  its  face 
that  it  was  made  in  another  cause,  or 
is  otherwise  shown  to  have  been  so 
made.    Yard  t^.  Bodine,  18  N.  J.  L.  491. 

Signature. —  Affidavit  need  not  nec- 
essarily be  signed  by  the  person  making 
it.  Gaddis  v.  Durashey,  13  N.  J.  L. 
325.     See  contra,  p.  926,  note. 

In  New  Mexico  the  affidavit  should 
show  that  the  appeal  is  not  taken  for 
the  purpose  of  vexation  or  delay,  but 
because  affiant  believes  that  the  ap- 
pellant is  aggrieved  by  the  judgment 
or  decision  of  the  court.  Comp.  L. 
(1884),  §  2186. 

Wisconsin  —  Generally. —  An  affida- 
vit that  the  application  for  the  appeal 
is  made  in  good  faith  is  insufficient 
(Brown  v.  Pratt,  3  Pin.  (Wis.)  305; 
Brearley  v.  Warren,  3  Wis.  397) ;  or 
that  the  affiant  is  a  defendant  in  the 
action,  and  that  the  same  is  brought 
in  good  faith  (Chinnock  v.  Stevens, 
23  Wis.  396) ;  but  a  statement  that  the 
appeal  is  made  in  good  faith  will 
satisfy  the  statute.  Nett  v.  Serwe,  28 
Wis.  663. 
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THAT  APPEAL  IS  NOT  TAKEN  FOR  DELAY IN  MARYLAND PUB. 

GEN.  L.,  P.  37,  ART.  5,  §  52. 

Form  No.  1564. 
(  Title  of  court  and  cause  and  statement  of  venue.  ^"^ 
I  hereby  certify  that  on  this  twentieth  day  of  September .,  in  the 
year  i896\  before  me,  the  clerk  of  the  Superior  Court  of  Baltimore 
City.,  personally  appeared  Richard  Roe.,  the  defendant  in  the  above 
entitled  cause,  and  made  oath  on  the  Holy  Evangely  of  Almighty 
God  that  the  appeal  taken  by  him  in  the  said  cause  is  not  taken  for 
delay.  Edward  Green,  Clerk. 

Dated  September  20,  i896. 

SAME IN   PENNSYLVANIA PEPP.   &  L.  DIG.,  P.   12>7'^ 

Form  No.  1565. 

(  Pitle  of  court  and  cause  and  statement  of  venue.  )^ 

Richard  Roe,  the  defendant  in  the  above  cause,  having  been  duly 

sworn  according  to  law,  deposes  and  says  that  the  above  appeal  is 

not  intended  for  delay.*     {^Signature  and  jurat. ^^ 

SAME FROM     ST.     LOUIS     CIRCUIT     COURT IN      MISSOURI REV. 

STAT.    1889,   §   2248. 

Form  No.  1566. 
(  Title  of  court  and  cause  and  statement  of  venue.  )^ 
Richard  Roe,  being  duly  sworn,  makes  oath   and   says  that   the 
appeal  prayed  for  in  the  above  entitled  cause  is  not  made  for  vexa- 
tion or  delay,  but  because  he   believes  that  he  is  aggrieved  by  the 
judgment  or  decision  of  the  court. ^     {Signature  and  Jurat. )^ 

An  affidavit  reciting  that  only  one  of  tion  it  may  be  made  by  the  president 

two  defendants  was  duly  sworn,   but  or  other  general  officer  of  the  corpora- 

which  is  signed  by  both  and  certified  tion,  or,  in  his  absence,  by  the  cashier, 

in  the  jurat  to   have  been   subscribed  treasurer,  or  secretary.     Act.  Pa.  1807, 

and  sworn  to  by  both  defendants,  seems  March  22,6  Sm.  L.  438,   §4;   Pepper 

to  be  insufficient.    Mords  v.  Brewster,  &  L.  Dig.  138,  §  32. 

60  Wis.  229.  By  the  Act  of  June  ir,  1832,  Pub.  L. 

Jurat. — The  jurat  must  be  signed.  611,  the  affidavit  may  be  made  by  a 

Royston's  Appeal,  53  Wis.  612.  special    deputy    of    the    corporation. 

Signature.  —  Affidavit    must    be  Academy  of  Fine  Arts  i'.  Powers,  14 

signed    (Wright    v.    Fallon,  47    Wis.  Pa.  St.  442. 

488)  by  the  affiant  at  the  end  thereof  3.  For  the  formal  parts  of  an  affidavit 

although  he  has  written  his  name  in  in  Pennsylvania,  consult  the  title  Af- 

the  body  of  the  affidavit  (Schuster  xk  fidavits,  ante,  p.  587,  Form  No.  864. 

Haight,   53   Wis.   290).      See   contra,  4.  Statutory  Requisites. — The  appel- 

Gaddis  v.  Durashy,  13  N.  J.  L.  325.  lant  "shall  make  oath  or  affirmation,  to 

Affidavit  by  Agent  or  Attorney. — Ifthe  be  filed  with  the  record,  that  the  same 

affidavit  purports  to  be  executed  for  [the  appeal]  is  not  intended  for  delay." 

appellant  by  his  agent  or  attorney,  the  Act  Pa.  1809,  March   11,  5  Sm.  L.  15, 

authority  of  the  latter  need  not  appear  ^  6;  Pepper  &  L.  Dig.,  p.  137,  §  30;  Act 

on  the  papers.     Benjamin  r>.  Houston,  1850,  Pa.,  April   25,   P.   L.   569,  §  25; 

24  Wis.  309.  Pepper  &  L.  Dig.  718,  ^  38. 

1.  For  the  formal  parts  of  an  affida-  6.  For  the  formal  parts  of  an  afB- 
vit  in  Maryland,  consult  the  title  Af-  davit  in  Missouri,  consult  the  title  Af- 
fidavits, ante,  p.  578,  Form  No.  836.  fidavit.s,  ante,  p.  583,  Form  No.  851. 

2.  Affidavit  by  Corporation.  —  When  6.  Statutory  Requisites. — Affidavit 
the  affidavit  is  required  of  a  corpora-  may  be  made  by  the  appellant  or  his 
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(2)  In  Probate  Courts. 

in  kansas. 
Form  No.  1567. 

{^Title  of  court  arid  cause  and  statement  of  venue. ^"^  Arthur 
fohnson,  of  lawful  age,  after  being  duly  sworn,  doth  depose  and 
say  upon  his  oath,  that  the  appeal  taken  by  him  from  the  decision 
of  the  above  named  court  in  the  matter  of  inhere  set  out  in  words 
and  figures  the  substance  of  the  decision  of  the  court  appealed  front) 
is  not  taken  by  him  for  vexation  or  delay,  but  because  he  believes 
that  he  is  aggrieved  by  the  decision  of  the  court  so  rendered. 2 
{^Signature  and  jurat. ^"^ 

(3)  In  Justice's  Courts. 

(a)    Generally. 

Form  No.  1568. 

(  Title  of  court  and  cause  and  statement  of  venue.  )^ 
Richard  Roe,  the  defendant  in  this  action,  being  duly  sworn 
says  :  That  he  is  aggrieved  by  the  judgment  rendered  herein  Sep- 
tember 15,  iS96,  and  that  the  appeal  in  this  action  is  taken  by  him 
in  good  faith,  and  not  for  the  purpose  of  vexation  or  delay.*  {-^^g- 
nature  and  jurat.  )'^ 

phans^  Court. — The  affidavit  must  state 
that  the  appeal  is  not  taken  for  delay. 
Act  Pa.  1839,  March  29,  P.  L.  190,  ^ 
59;  Pepper  &  L.  Dig.  127,  §  8. 

3.  For  the  formal  parts,  see  the  title 
Affidavits,  ante. 

4.  In  Nevada. — The  affidavit  should 
show  *'  that  the  appeal  is  taken  in 
good  faith  and  that  he  [appellant]  in- 
tends to  perfect  said  appeal."  Gen. 
Stat.  Nev.  (1885),  §  3775. 

In  Oklahoma. — The  affidavit  must  set 
forth  that  the  appeal  is  not  taken  for 
vexation  or  delay,  but  because  the 
affiant  believes  that  the  appellant  is 
aggrieved  by  the  judgment.  Okla. 
Stat.  1893,  ^  4765. 

In  ntali. — An  affidavit  for  an  appeal 
to  a  district  court  from  a  justice  of  the 
peace  must  state  the  alleged  errors  of 
the  proceedings  complained  of,  and 
that  "  the  affiant  verily  believes  that 
injustice  has  been  done."  Comp.  L. 
Utah  (1888),  vol.  2,  p.  789,  ^  5380. 

In  Wyoming. — An  affidavit  by  appel- 
lant or  his  agent  must  state  that  the 
appeal  is  made  in  good  faith  and  not 
for  the  purpose  of  delay,  and  that  the 
affiant  verily  believes  injustice  has 
been  done  appellant  by  the  verdict  or 
judgment.  Rev.  Stat.  ^Yyom.  1887,  § 
3488. 


agent,  and  should  state  that  the  appeal 
is  not  made  for  vexation  or  delay,  but 
because  the  affiant  believes  that  the 
appellant  is  aggrieved  by  the  decision 
of  the  tourt.  Rev.  Stat.  Mo.  1889,  § 
2248. 

1.  For  the  formal  parts  of  an  affi- 
davit in  Kansas,  consult  the  title  Af- 
fidavits, ante,  p.  577,  Form  No.  830. 

2.  In  Arkansas — Affidavit  by  One  of 
Several  Parties.  —  In  Ross  v.  Davis, 
13  Ark.  293,  an  appeal  was  taken  from 
the  Probate  Court  by  several  execu- 
tors. The  affidavit  by  one  of  the 
executors  stated  that  the  affiant  was 
ag2;rieved  by  the  decision  of  the  court, 
and  it  was  held  that  the  affidavit  was 
not  invalidated  because  of  its  stating 
that  the  "affiant  was  aggrieved"  in- 
stead of  that  the  "  affiants  were  ag- 
grieved;" the  statement  being  treated 
as  a  mere  clerical  misprision. 

In  BUssoorl  and  Wyoming. — The  affi- 
davit may  be  made  by  the  appellant  or 
his  agent,  and  should  state  that  the 
appeal  is  not  made  for  vexation  or  de- 
lay, but  because  the  affiant  believes 
that  the  appellant  is  aggrieved  by  the 
decision  of  the  court.  Rev.  Stat.  Mo. 
1889,  §  287;  Gen,  Stat.  N.  J.,  p.  1265; 
Rev.  Stat.   Wyom.  1887,  ^215- 

In  Pennsylvania — Appeal  from   Or- 
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{b)   In  Arkansas  —  Sand.  <&  H.  Dig.,  §  JtJtSl. 

Form  No.  1569. 
State  of  Arkansas,  )  g^^^^^  Abraham  Kent, 

County  ot/e//,  >      Justice  of  the  Peacefor  said  Township. 

Dardanelle  township.  )      ''  " 

yohn  Doe,  plaintiff,        ) 

against  >  Affidavit. 

Richard  Roe,  defendant.  ) 

I,  Richard  Roe,  defendant  in  the  above  entitled  cause,  do 
solemnly  swear  that  the  appeal  taken  by  me  from  the  judgment 
therein  rendered  is  not  taken  for  the  purpose  of  delay,  but  that 
justice  may  be  done  me.      {^Signatttre  and  jurat. ^"^ 

(c)   In  Iowa. 

APPLICATION  TO  CLBRK  FOR  APPEAL. 

Form  No.  1570. 

(  Title  of  court  ) 

and  cause  and  >  Affidavit  and  application  for  appeal. 

statement  of  venue.  ^'^  ) 

The  above  named  defendant  being  duly  sworn  says  that  on  Sep- 
tember 15,  i896,  judgment  was  rendered  against  him  by  Abraham 
Kent,  Esq.,  a  justice  of  the  peace  in  said  county,  in  favor  of  the 
plaintiff,  fohn  Doe,  iox forty  dollars  damages  and  ten  dollars  costs 
in  a  civil  action  then  pending  before  the  said  justice  between  the 
said  fohn  Doe  and  the  said  Richard  Roe;  that  deponent  desires  to 
appeal  from  said  judgment  to  the  District  Court  of  Harrison  county; 
that  the  appeal  is  intended  in  good  faith  and  is  meritorious,  and 
that  the  reasons  for  this  application  are  as  follows  inhere  state  the 
reasons).^  (Signature  and  jurat.) 

(d)   In  Michigan — How.  Anno.  Stat.,  §  6999. 

aa.  Generally. 

Form  No.  i  5  7 1 . 

(  Title  of  court  and  cause  and  statement  of  venue.  )^ 
Richard  Roc,  of  the  city  of  Detroit  in  said  county  of  Wayne,  be- 
ing duly  sworn,  says''  that  in  an  action  wherein   yohn  Doe  was 
plaintiff,  and  affiant  (or  Richard  Roe)  was  defendant,  a  final  judg- 

1.  For  the  formal  parts  of  an  affi-  4.  For  the  formal  parts  of  an  affi- 
davit in  Arkansas,  consult  the  title  Af-  davit  in  Michigan,  consult  the  title 
FIDAVITS,  ante,  p.  572,  Form  No.  813.  Affidavits,    ante,  p.  580,  Form  No. 

a.  For  the  formal  parts  of  an   affi-  844. 

davit  in  Iowa,  consult  the  title  Affi-  S.  If  the  affidavit  is  made  by  the  at- 

DAVITS,  ante,  p.  576,  Form  No.  828.  torney  or  agent  of  the  party  appealing, 

8.  The  reasons  which  will  authorize  say:    "that   he   is     the    attorney   (or 

the  granting  of  the  application  are  the  ag-ent)  of  the  said  Richard  Roe,  and 

absence  or  death  of  the  justice,  or  his  makes  this  affidavit  for  and  on  his  be- 

inability  to  act.     Miller's  Rev.  Code  half." 
Iowa,  §  3577- 
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ment  was  rendered,  on  an  issue  of  fact  joined  between  the  parties, 
by  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  county,  on 
September  15,  i896,  in  favor  of  said  yokn  Doe,  plaintiff,  and 
against  the  said  Richard  Roe,  defendant,  for  eighty-jive  dollars 
damages,  and  seven  dollars  costs  of  suit ;  and  deponent  further 
says  that  said  judgment  is  not  in  accordance  with  his  (Me)  just 
rights  ((?/"  the  said  Richard  Roe)  as  he  (or  this  deponent)  verily 
believes,  and  that,  conceiving  himself  aggrieved  thereby,  he  (or  the 
said  Richard  Roe)  appeals  therefrom  to  the  Circuit  Court  for  the 
said  county  of   Wayne.*      [Signature  and  Jurat. )'^ 

bb.  Special   Appeal. 
Form  No.  1572. 

[After  the*  above  continue:)  deponent  further  alleges  that  the  said 
judgment  is  erroneous,  because:  That  the  said  justice  erroneously 
decided  that  the  return  made  by  the  constable  was  sufficient  not- 
withstanding that  the  name  of  the  person  upon  whom  service  was 
stated  to  have  been  made  was  not  given  [or  ivhatever  the  alleged 
error  may  consist  of).  That  the  said  justice  erroneously  decided 
[setting  out  other  errors,  if  any,  relied  on)."^  [Signature  and  jurat  .)^ 

[e)   In  Minnesota  — Stat.  [189 Jf),  §  5068. 

Form  No.  1573. 

(  Title  of  court  and  cause  and  statement  of  venue.  )^ 
Richard  Roe  (or  Samuel  Short)  came  personally  before  me,  and 
being  duly  sworn  deposes  and  says  that  he  is  the  defendant  (or 
agent  of  the  said  defendant)  in  the  above  entitled  cause,  and  that 
he  (or  the  said  Richard  Roe)  appeals  to  the  District  Court  in  and 
for  Goodhue  county  from  the  judgment  rendered  by  said  justice  of 
the  peace  in  this  cause  on  the  15th  day  of  September,  i896,  in  favor 
of  the  above  named  fohn  Doe,  and  that  the  said  appeal  is  made  in 
good  faith  and  not  for  the  purpose  of  delay.  [Signature  and 
jurat.)^ 

(/)   In  Missouri  — Rev.  Stat.    [1889),  §§  5139,  6330. 
aa.  Generally. 

Form  No.  1574. 

(  Title  of  court  and  cause  and  statement  of  venue.  )^ 

Richard   Roe,    defendant    herein,   being    first    duly   sworn,   says 

1.  For  the  formal  parts  of  an  affidavit  3.  For  the  formal  parts  of  an  affi- 
in  Michigan,  consult  the  title  Affi-  davit  in  Michigan,  consult  the  title 
DAVITS,  ante,  p.  580,  Form  No.  844.  Affidavits,  ante,  p.  580,  Form   No. 

2.  In  case  there  shall  be   any  objec-  844. 

tion  to  the  process,  pleadings,  or  other  4.  For  the  formal  parts  of  an  affida- 

proceedings,  and  the  decision  of  the  vit  in  Minnesota,  consult  the  title  Af- 

justice  thereon,   which   would   not  be  fidavits,  ante,  p.  582,  Form  No.  848. 

allowed  to  be  made  on  the  trial  of  the  6.   For  the  formal  parts  of  an  affi- 

appeal,    the    same    may   be  set    forth  davit   in   Missouri,    consult   the    title 

specifically  in    the   affidavit."      How.  Affidavits,  ante,  p.  583,   Form  No. 

Anno.  Stat.  (Mich.),  §  6999.  851. 
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upon  his  oath  that  the  application  for  an  appeal  from  the  merits  (or 
from  an  order  or  judgment  taxing  costs')  in  this  cause  is*  not  taken 
for  vexation  or  delay,  but  because  he  believes  that  defendant  is  in- 
jured by  the  judgment  of  the  justice  therein. i  (  Signature  andj'urat,)^ 

bb.  By  Agent. 
Form  No.  1575. 
(  Title  of  court  and  cause  and  statement  of  venue.  )^ 
yohn  fones,  being  duly  sworn,  states  that  he  is  the  agent*  of 
Richard  Roe.  the  above  named  defendant,  and  that  the  application 
for  an  appeal  by  Richard  Roe,  defendant  in  the  above  entitled  cause, 
is  {^continuing  after  the  *  and  concluding  as  in  Form  No.  1574). 

cc.  FoRcrBLE  Entry  and  Detainer. 
Form  No.  1576. 
(  Title  of  court  and  cause  and  statement  of  venue.  )^ 
fohn  Lynch,  the  above  named  defendant,  being  duly  sworn,  states 
that  he  is  aggrieved  by  the  judgment  of  the  justice  in  the  above  en- 
titled cause,  and  that  this  app>eal  is  not  taken  for  vexation  or  delay, 
but  that  justice  may  be  done.^      {Signature  and  Jurat. )^ 

{g)    Ln  Ne^jc  yersey."^ 

AFTER  TRIAL   BY   REFEREES GeX.  StAT.,   P.    189I,  §   I38. 

Form  No.  1577. 

State  of  New  Jersey,  ) 

Bergen  county.  S 

(  Title  of  court  and  cause  and  statement  of  venue.  )^ 

Richard  Roe.  the  above  named  defendant,  first  being  duly  sworn, 

1.  An  affidavit  br  the  applicant   or  affidavit  mav  be  made  bv  the  appellant, 

some  one  for  him  must  state  that   the  or  some  credible  person  for  him,  and 

application  for  the  apf>eal  is  not  made  must  state  that  the  affiant  verilv  be- 

for  vexation  or  delav,  but  because  he  lieves  that  the  appellant  is  aggrieved 

believes  the  appellant  is  injured  by  the  by  the  judgment  of  the  justice,  and  that 

judgment  of  the  justice,  and  must  state  he  does  not  take  the  appeal  for  vexa- 

whether  or  not  such  an  appeal  is  from  tion  or  delay,  but  that  justice  may  be 

the  merits  or  from  an  order  or  judg-  done.     Rev.  Stat.  Mo.,  §  5139. 

ment   taxing   costs.     Rev.    Stat.    Mo.  7.  An  Affidavit  Made  by  One  of  Two 

1889,  6  6330.  Appellants  must  show  •which  of  them 

3.  For  the  formal  parts  of   an  affi-  made  it ;   hence  the  following  affidavit 

davit  in  Missouri,  consult  the  title  Af-  was  held  insufficient :  "  y.  Gaddis  and 

FiD.wiTs,  ante,  p.  583,  Form  No.  851.  Pierson,  the  appellants  named  in  the 

3.  For  the  formal  parts  of  an  affi-  within  bond,  being  duly  sworn,  upon 
davit  in  Missouri,  consult  the  title  Af-  oath  say  that  the  said  appeal  is  not 
FiDAviTS,  ante,  p.  583,  Form  No.  851.  intended  for  the  purpose  of  delay,  and 

4.  Affidavit  by  Agent. — It  is  not  nee-  that  they  verily  believe  that  they  have 
essary  that  an  affidavit  for  an  appeal  a  just  and  legal  defense  to  make  upon 
from  a  justice  should  state  in  the  body  the  merits  of  the  case. 

thereof  that  the  affiant   is  the   appel-  y.  Gaddis  and  Pierson. 

lant's    agent,  if   that   fact   sufficiently  Sworn  and  subscribed  this  ) 

appear  aliunde.     Kearney  ••.  Tindell,  85th  June,  A.D.  \%SS,        \ 

R.  Co.,  15  Mo.  App.  576.  Before  me, 

8.   For  the  formal  parts  of  an   affi-  Daniel  Smith.  Justice,  &c." 

davit  in  Missouri,  consult  the  title  Af-  Gaddis  r.  Durashy,  13  N.  J.  L.  325. 

FIDAVITS,  ante,  p.  583,  Form  N0.851.  8.  For  the  formal   parts   of  an  affi- 

6.  Forcible  Entiy  and  Detainer. — The  davit  in  New  Jersey,  consult  the  title 
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on  his  oath  says  that  the  appeal  taken  by  him  from  the  judgment 
rendered  in  the  above  entitled  case  is  not  intended  for  the  purpose 
of  delay,  but  that  he  hath  a  just  and  legal  ground  of  appeal  upon 
the  merits  of  the  cause.      {^Signature  and  jurat. ^"^ 

{h)   In  Ohio. 

FROM  JUDGMENT  ON  AWARD. 

Form  No.  1578. 
(  Title  of  court  and  cause  and  statement  of  venue.  )^ 
Richard  Roe,  one  of  the    parties  to  this  suit,  being  duly  sworn, 
says  that  he  is  the  appellant  herein,  and  that  the  award  in  the  above 
cause  was  obtained  by  fraud,  corruption,  or  other  undue  means,'  as 
he  verily  believes.      {Signature  and  Jurat. )^ 

(i)   In  Pennsylvania  —  Pepf.  d:  L.  Dig.,  p.  2601,  §  H6. 
Form  No.  1579. 
Before  Abraham  Kent,  Justice  of  the  Peace  within  and  for  Snyder 
Township,  Blair  County,  Pennsylvania. 

ao-airmf  (    ^^^^f^psit.      Judgment    for    Plaintiff,      October 

Richard  Roe.  \        ^^^^^  '^^^'  ^°''  ^^^^'  ^"^  ^^^'^^  ^o^^^- 
State  of  Pennsylvania,  ) 
County  of  Blair.  \  ^^' 

Richard  Roe  (or  Samuel  Short)  being  first  duly  sworn  deposes 
and  says  that  he  is  the  defendant  above  named  (or  the  agent ^  of 
Richard  Roe,  the  defendant  above  named) ,  and  further  says  that  the 
appeal  in  this  case  is  not  taken  for  the  purpose  of  delay,  but  that  if 
the  proceedings  herein  appealed  from  are  not  removed,  he  will  be 
required  to  pay  more  money  (or  receive  less  money)  than  is  justly 
due  5  [or  if  the  action  is  for  wages  say:  "  but  because  the  defendant 
believes  that  injustice  has  been  done  him").*  {^Signature  and 
jurat.)"^ 

Affidavits,  ante,  p.  585,   Form  No.  PUladelpbia. — Affidavit  by  defendant, 

858.  or  some  person   acting   in  his  behalf, 

1.  For  the  formal  parts  of  an  affi-  must  state  that  the  appeal  is  not  taken 
davit  in  New  Jersey,  consult  the  title  for  the  purpose  of  delay,  but  that  if 
Affidavits,  ante,  p.  585,  Form  No.  the  proceedings  are  not  removed  he  or 
858.  defendant    will    be    required    to   pay 

2.  For  the  formal  parts  of  an  affi-  more  money,  or  receive  less,  than  is 
davit  in  Ohio,  consult  the  title  Affi-  justly  due.  Act  Pa.  1865,  March  37, 
davits,  ante,  p.  586,  Form  No.  862.  P.  L'.  794,  ^  i ;  Pepp.  &  L.   Dig.  2610, 

3.  Appellant  must  state  in  the  affi-  ^  155. 

davit    "that   he   or   she    does    verily         6.  Appeal  firom  Judgment  for  Wa«:e8. — 

believe  that  such  award  was  obtained  Affidavit  may  be  made  by  the  party  or 

by  fraud,  corruption,   or  other  undue  his  attorney,  and  should  state  that  the 

means."     Giauques  Rev.  Stat.,  §6570.  appeal  is  not  intended  for  the  purpose 

4.  Remoyal  of  Proceedings  ft-om  Jus-  of  delay,  but  that  he  believes  injustice 
tlce  or  Alderman  to  the  Ck>mmon  Pleas  or  has  been  done  him.  Act  Pa.  1876, 
Quarter  Sessions. — The  party,  his  agent  April  20,  P.  L.  43,  ^  x;  Pepper  &  L. 
or    attorney,    may  make  the   required  Dig.  4797,  ^  15. 

affidavit  of  no  delay.  Act  Pa.  1833,  7.  For  the  formal  parts  of  an  aflS- 
March  27,  P.  L.  99,  ^  2;  Pepp.  &  L.  davit  in  Pennsylvania,  consult  the  title 
Dig.,  p.  138,  ()  37.  Affidavits,    ante,  p.  587,  Form  No. 

6.  Judgment  of  Alderman  of  the  City  of    864. 
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(y)   In   Tennessee. 

FAILURE    OF     PLAINTIFF     TO     FILE     THE    EVIDENCE    OF     HIS    CLAIM 
WITH    THE    WARRANT.! 

Form  No.  i  580. 

(  Title  of  court  and  cause  and  statemetit  of  venue.)^ 
yohn  Doe.,  the  plaintiff  herein,  being  duly  sworn,  says  that  the 
evidence  of  indebtedness  in  this  cause  was  not  withheld  from  the 
trial  with  a  view  to  deprive  the  defendant  of  the  benefit  of  the  stay 
allowed  by  law.      {^Signature  and  jurat. ^^ 

{^k)   In    Wisconsin.^ 

Form  No.  i  5  8 1 . 

(  Title  of  court  and  cause  and  statement  of  venue.  ^^ 
Richard  Roc,  the  above  named  defendant,  being  first  duly  sworn, 
says  that  the  appeal  in  this  action  is  made  in  good  faith, 5  and  not 
for  the  purpose  of  delay.      {^Signature  and  jurat. ^^ 

Form  No.  1582. 
(Precedent  in  Smith  v.  Ormsby,  61  Wis.  14.) 

State  of  Wisconsin,  County  of  fackson,  ss.  :  —  Geo.  P.  Ross- 
man,  attorney  for  the  above-named  defendant  and  appellant, ^ 
being  duly  sworn,  on  his  oath  says  that  the  appeal  in  the  above- 
entitled  action  is  made  in  good  faith,  and  not  for  the  purpose  of 
delay.  Geo.  P.  Rossman. 

Subscribed  and  sworn  to  before  me  this  21st  day  of  September , 
iS83.  Simon  Bergsing,  Justice  of  the  Peace. 

b.  In  Criminal  Ppoeeedings. 

Form  No.  1583. 
(Rev.  Stat.  Mo.  (1889),  §4363-) 

(  Title  of  court  and  cause  and  statement  of  venue,  y^ 
fohn  Lynch,  the  above  named  defendant,  being  duly  sworn,  upon 
his   oath    says  that  he   verily    believes    himself    aggrieved    by   the 

1.  Mill  &  V.  Code  Tenn.  1884,  (jfj  6.  The  affidavit  must  state  "  that  the 
4933'  4934-  appeal  is  made  in  good  faith,  and  not 

2.  For  the  formal   parts    of  an  aflS-  for  the  purpose  of  delay."    Sanb.  &  B. 
davit  in  Tennessee,  consult  the   title  Anno.  Stat.  Wis.,  §  3754. 
Affidavits,  ante,  p.  588,  Form  No.  6.  Affidavit  by  Attorney. — The  affi- 
869.  davit  in  the  above   case   of   Smith  v. 

3.  An  affidavit  substantially  con-  Ormsby,  61  Wis.  14,  was  held  to  be 
forming  to  the  statute  will  be  suffi-  sufficient,  although  the  authority  of 
cient.  Kearney  v.  Andrews,  5  Wis.  the  attorney  did  not  appear  in  the 
23 ;  Bremer  v.  Koenig,  5  Wis.  156.  appeal  papers. 

4.  For  the  formal  parts  of  an   affi-  7.  For  the  formal  parts  of  an  affi- 
davit in   Wisconsin,  consult  the  title  davit  in  Missouri,  see  the  title  Affi- 
Affidavits,  ante,  p.  591,  Form   No.  davits,  ante,  ■p.  583,  Form  No.  851. 
877. 
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verdict  and  judgment  l  rendered  against  him  in  this  cause,  and  that 
this  appeal  is  not  taken  for  vexation  or  delay. 2  He  therefore  prays 
an  appeal  therefrom  to  the  Circuit  Court  of  Barton  county.  {^Signa- 
ture and  jurat. )  3 

e.  In  Proceedings  to  Enforce  Penalties. 

IN    PENNSYLVANIA PEPP.    &   L.    DIG.,   P.    2854,   §   I3. 

Form  No.  1584. 

Before  Alfred  Potter,  Magistrate,  Court  No.  2. 
Commonwealth  of  Pennsylvania  ^ 

ex  rel.  George  L.  Smith  I    Judgment  for  penalty,  %50. 

against  r   October  25,  i896. 

John  Lynch.  j 

County  of  Philadelphia,  ss. 

yohn  Lynch,  the  defendant  above  named,  being  first  duly  sworn, 
deposes  and  says  that  the  appeal  taken  in  the  above  entitled  case 
is  not  taken  for  the  purpose  of  delay,  but  that  if  the  proceedings 
appealed  from  are  not  removed  he  will  be  required  to  pay  more 
money  than  is  justly  due. 

Subscribed  and  sworn  to  before  John  Lynch. 

me    this    October  23d,    i896. 
Witness  my  hand  and  the  of- 
ficial   seal   of    said  court  the 
said  date. 
(l.  s.)  Alfred  Potter, 

Magistrate,  Court  No.  2. 

d.  In  Proceedings  upon  Forfeited  Recognizance. 

IN    MISSOURI REV.    STAT.    (1889),   §4379- 

Form  No.  1585. 

(  Title  of  court  and  cause  and  statement  of  venue.)*^ 
yohn  Lynch,  the  defendant  above  named,  being  first  duly  sworn, 
upon  his  oath  says  that  he  verily  believes  himself  to  be  injured  and 
aggrieved  by  the  judgment  ^  against  him  in  the  above  entitled  cause. 
{^Signature  and  jurat  .)^ 

1.  The  affidavit  must  state  that  the  davit  in  Missouri,  see  the  title  Affi- 
defendant   verily   believes   he   is    ag-  davits,  ante,  p.  583,  Form  No.  851. 
grieved  by  the  verdict  and  judgment.         4.  For  the  formal  parts  of  an  affi- 
Rev.  Stat.  Mo.  1889,  §  4018.  davit  in  Missouri,  see  the  title  Affi- 

2.  From  Conviction  for  a  Misdemeanor,  davits,  ante,  p.  583,  Form  No.  851. 
— The  affidavit  must  state  that  the  ap-  8.  Appeal  from  Judgment  upon  For- 
pellant  is  aggrieved  by  the  verdict  and  feited  Recognizance. — Defendant  "  may 
judgment  in  the  case,  and  that  he  appeal  ...  by  filing  an  affidavit  stat- 
does  not  make  his  appeal  for  vexa-  ing  that  he  verily  believes  himself 
tion  or  delay.  Rev.  Stat.  Mo.  1889,  injured  and  aggrieved  by  the  judg- 
§  4362.  ment.   ..."     Rev.  Stat.  Mo.  (1889), 

3.  For  the  formal  parts  of   an  affi-  (j  4379. 
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e.  Miscellaneous  Appeals. 

Various  provisions  relative  to  affidavits  for  appeals  in  particular 
cases  and  proceedings  exist  by  statute  in  some  of  the  states.  How- 
ever, it  is  deemed  unnecessary  to  present  forms  adapted  to  every 
case,  but  the  practitioner  may  refer  to  the  foregoing  forms,  and  to 
the  statutory  provisions  set  out  in  the  notes  to  this  branch  of  the 
subject.! 


1.  Pennsylvania  —  "  Not  Intended 
for  Delav.'^ — The  affidavit  for  appeal 
must  state  that  the  appeal  is  not  in- 
tended for  delay  in  certain  appeals 
from  cases  relating  to  assignees  and 
trustees.  Pepp.  &  L.  Dig.,  4726,  §  ii. 
The  same  is  true  in  appeals  from  cer- 
tain proceedings  in  eminent  domain, 
Pepp.  &  L.  Dig.,  1850,  §  4;  and  in  ap- 
peals from  an  award  on  the  opening  of 
a  road,  Pepp.  &  L.  Dig.,  4183,  ^  149; 
and  in  cases  of  appeals  from  an  award 
on  arbitration,  Pepp.  &  L.  Dig.,  174, 
(j  38;  and  in  appeals  from  divorce  pro- 
ceedings, Pepp.  &  L.  Dig.,  1645,  (j 
31 ;  and  in  appeals  from  assessments 
for  damages  for  the  establishment  of 
turnpikes  and  plank  roads,  where  the 
affidavit  must  be  made  by  an  officer 
of  the  road  corporation,  or  by  one  of 
the  county  commissioners  or  munici- 
pal officers,  or  by  one  of  twenty-five 
citizens  of  the  county,  Pepp.  &  L.  Dig., 
4768,  §  46. 

"  Because  Affiant  Believes  that  In- 
justice has  been  Done.'' — In  many  of 
the  appeals  provided  for  by  the  stat- 
utes, the  affidavit  of  the  party,  his 
agent  or  attorney,  must  state  that  the 
appeal  is  not  taken  for  the  purpose  of 
delay,  but  because  the  affiant  believes 
that  injustice  has  been  done ;  as  in  an 
appeal  from  an  award  on  the  opening 
of  a  public  road,  Pepp.  &  L.  Dig., 
174,  §  38 ;  or  an  appeal  from  divorce 
proceedings,  Pepp.  &  L.  Dig.,  1645,  ^ 
31.  The  affidavit  must  contain  this 
statement  when  made  by  an  officer  of 
the  road  corporation,  or  other  per- 
son authorized  to  do  so  in  appeals 
from  assessments  for  damages  in 
matters  relating  to  turnpikes  and 
plank  roads.     Pepp.  &  L.  Dig.,  4768, 

§  46. 

Because  Affiant  Verily  Believes 
that  Injustice  has  been  Done. — In  ap- 
peals in  eminent  domain  proceedings, 
the  affidavit  of  the  party,  his  agent  or 
attorney,  must  state  that  the  appeal  is 
not  taken  for  the  purpose  of  delay, 
but  because  the  affiant  verily  believes 


that  injustice  has  been  done.  Pepp. 
&  L.  Dig.,  1850,  §  4. 

"  Because  Affiant  firmly  Believes 
that  Injustice  has  been  Done." — Some- 
times the  affidavit  made  by  the  party, 
his  agent  or  attorney,  must  state  that 
the  affiant  firmly  believes  that  injustice 
has  been  done.  This  is  the  case  in 
appeals  from  the  decision  of  viewers 
where  land  has  been  appropriated  by 
a  city  for  roads,  highways,  or  bridges, 
Pepp.  &  L.  Dig.,  4212,  §  227;  and  in 
appeals  from  the  assessment  of  dam- 
ages in  matters  relating  to  roads,  high- 
ways, or  bridges,  Pepp.  &  L.  Dig., 
4182,  fj  147. 

Appeals  from  Report  of  County 
Auditors. — A  petition  of  tax-payers  in 
an  appeal  from  the  report  of  county 
auditors  must  be  '*  accompanied  by 
the  affidavit  of  one  of  their  number 
that  they  believe  injustice  will  be 
done  in  such  county  unless  they  are 
permitted  to  defend  as  aforesaid." 
Act  Pa.,  June  12,  1878,  P.  L.  208, 
h  I. 

HlcUgan  —  Appeal  ftom  Award  of 
Damages  for  Lands  Taken  for  Water 
Works. — The  affidavit  may  be  made  by 
the  party,  his  agent  or  attorney,  and 
must  state  that  such  determination  is 
not  in  accordance  with  the  rights  of 
the  party,  as  the  deponent  verily  be- 
lieves, and  must  show  the  interest 
which  the  party  claiming  the  appeal 
has  or  claims  in  the  premises.  How. 
Anno.  Stat.  Mich.,  §  3100. 

Minnesota  —  Appeals  firom  Condemna- 
tion of  Land  for  Federal  Purposes. — The 
affidavit  must  state  that  injustice  has 
been  done  by  the  decision.  Minn. 
Stat.  (1894),  ^4098. 

Missouri  —  Appeal  firom  Decision  by 
Assignee. — The  appellant,  or  some  one 
for  him,  must  make  and  file  an  affida- 
vit that  the  appeal  is  not  taken  for 
vexation  or  delay,  but  because  the 
affiant  verily  believes  that  the  appel- 
lant is  prejudiced  by  the  decision  ap- 
pealed from.  Mo^  Rev.  Stat.  (1889), 
§  447- 
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APPEAL  OF  SCHOOL  SUPERINTENDENT MISSOURI. 

Affidavit  to  be  attached  to  statement  of  valuation,  of  list  of  chil- 
dren, maps,  and  other  papers. 

Form  No.  1586. 

(  Title  of  court  and  cause  and  statement  of  venue.  ^"^ 
William  Simpson.,  being  duly  sworn,  deposes  and  says,  that  the 
statements  in  the  above  appeal,  and  to  which  this  affidavit  is  an- 
nexed, are  all  and  severally  true  to  the  best  of  his  information, 
knowledge,  and  belief,  and  that  the  accompanying  map,  the  list  of 
children,  and  the  valuation  of  the  property  are  correct.  (^Signature 
and  jurat. )  l 

III.  NOTICE  OF  APPEAL.2 

1.  In  General. 

a.  At  Law. 

(1)  Usual  Code  Form. 


1.  For  the  formal  parts  of  an  affi- 
davit in  Wisconsin,  see  ante,  p.  591, 
Form  No.  877. 

2.  Necessity  of  Notice — In  Indiana. — 
If  the  appeal  is  taken  in  term  a  notice 
is  not  required.  Wilson  v.  Bennett, 
132  Ind.  210. 

In  North  Carolina. — Taking  an 
appeal  bond  in  court  and  its  approval 
by  the  judge  in  open  court  is  equiva- 
lent to  a  notice  given  as  prescribed  by 
law.      Capehart  v.  Biggs,  90  N.  Car. 

373- 

Reqtilsites  of  Notice  Generally  —  Sub- 
stantial Compliance  ivith  Statute.  — 
The  notice  need  not  be  technical.  A 
substantial  compliance  will  be  suffi- 
cient. 

Alabama. — Harris  v.  Harris,  41  Ala. 
366. 

Indiana. — State  v.  Ruff,  6  Ind.  App. 
38,  33  N.  E.  Rep.  124. 

Iowa. — Searles  v.  Lux,  86  Iowa  61 ; 
Geyer  v.  Douglass,  85  Iowa  93. 

Nevada. — Nevada  Cent.  R.  Co.  v. 
Lander  County,  21  Nev.  409. 

Nctv  rork.—  PieSer  v.  Buffalo  R. 
Co.,  4  Misc.  Rep.  (Buffalo  Super.  Ct.) 
465;  Matter  of  Stewart's  Will,  135 
N.  Y.413. 

Oregon. — Starks  v.  Stafford,  14  Ore- 
gon 317 ;  Morrison  v.  McAfee,  23  Ore- 
gon 530. 

South  Dakota. — Marshall  v.  Harney 
Peak  Tin  Min.,  etc.,  Mfg.  Co.,  3  S.  Dak. 

473- 

Washingion.  —  State  v.  Hunter,  4 
Wash.  637. 


Slight  Inaccuracies. — Notice  of  ap- 
peal should  not  be  so  strictly  construed 
as  to  defeat  the  appeal  for  slight  inac- 
curacies of  statement  therein.  A  mere 
inaccuracy  in  some  particular  ought 
not  to  invalidate  a  notice  of  appeal 
when  the  notice  is  in  writing  and  is 
sufficiently  definite  to  convey  the  in- 
formation to  the  proper  person  inter- 
ested, that  an  appeal  has  been  taken 
and  in  what  case.  Lancaster  v.  Mc- 
donald, 14  Oregon  264;  Hills  r.  Miles, 
13  Wis.  627. 

Statement  of  Grounds  of  Appeal — New 
York  —  Appeal  from  Fart  of  Judgment. — 
A  notice  of  appeal  does  not  neces- 
sarily state  the  grounds  upon  which 
the  appeal  is  brought,  but  if  a  part 
only  of  the  judgment  is  intended  to 
be  reviewed  it  will  be  sufficient  to 
specify  the  portion  against  which  re- 
lief is  sought.  Wilson  v.  Allen,  3  How. 
Pr.  (N.  Y.  Supreme  Ct.)  369. 

Statement  of  Orotrnds  of  Appeal  —  Ore- 
gon—  Generally.  —  The  notice  shall 
specify  with  reasonable  certainty  the 
ground  of  error  upon  which  the  ap- 
pellant intends  to  rely  upon  the  appeal, 
but  in  case  the  appeal  be  from  a  decree 
it  shall  not  be  necessary  to  specify  any 
grounds  of  error.  Hill's  Anno.  Laws 
Oregon,  ^  537 ;  Lewis  v.  Lewis,  4 
Oregon  209. 

Statute  Construed.  —  "  Section  537, 
Hill's  Code,  among  other  things,  pro- 
vides in  case  the  judgment  be  one  ren- 
dered in  an  action  at  law,  the  notice 
of  appeal  shall  specify  with  reasonable 
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Form  No.  1587.1 

State  of  . 

(  Designation  of  court  from  which 
appeal  is  taken.) 

John  Doe,  plaintifT,        i  2 
against 
Richard  Roe,  defendant. 

Take  notice  that  the  defendant  (or  the  plaintiff)   in  the  above 

the  form  of  void  judgments  the  court 
would  of  its  own  motion  take  notice  of 
the  objection  though  not  assigned  as 
error  in  the  notice  of  appeal."  Cars'er 
T'.  Jackson  County,  22  Oregon  62. 

Statement  of  Objections. — A  notice 
which  states  in  general  terms  the  na- 
ture of  the  objections  relied  on,  and 
for  particularity  refers  to  the  bill  of 
exceptions,  is  unsatisfactory,  yet,  if 
the  grounds  of  error  can  be  made  out 
with  sufficient  certainty,  it  will  not  be 
deemed  invalid.  Krewson  v.  Purdom, 
13  Oregon  563. 

Omitting  ajid  Excluding  of  Testimony. — 
A  statement  in  the  notice  that  the 
errors  relied  on  consist  of  omitting 
and  excluding  testimony,  as  shown  by 
the  bill  of  exceptions,  is  insufficient. 
Northern  Pacific  Terminal  Co.  v. 
Lowenberg,  11  Oregon  287. 

Is  against  Law. — A  Notice  that  the 
Decision  "Is  against  Law"  is  insuffi- 
cient. State  V.  McKinnon,  8  Oregon 
487. 

Statement  that  Appeal  Is  on  Qnestions 
of  Law  or  Fact. — The  notice  must  state 
whether  the  appeal  is  taken  on  ques- 
tions of  law  or  fact,  or  both.  Purcell 
V.  Booth,  6  Dak.  17. 

If  the  notice  is  otherwise  sufficient, 
the  insertion  of  unnecessary  words,  as 
that  "this  appeal  is  taken  on  questions 
of  law  alone,"  will  not  vitiate  it,  but 
the  unnecessary  statement  will  be 
treated  as  surplusage.  Zoller  v.  Mc- 
Donald, 23  Cal.  136. 

Under  the  CaliforniaPractice  Act  an 
appeal  "  from  the  whole  judgment  and 
on  questions  of  both  law  and  fact  "did 
not  entitle  the  appellant  to  a  trial  de 
novo,  when  the  judgment  was  by  de- 
fault. People  T'.  El  Dorado  County 
Ct.,  10  Cal.  19. 

1.  This,  with  such  modifications  as 
may  be  necessary  by  reason  of  special 
statutory  provisions,  will  be  found 
applicable  in  those  states  which  have 
substantially  adopted  the  code  prac- 
tice. 

2.  The  names  of  the  parties  to  the 
appeal  should  appear. 


certainty  the  grounds  of  error  upon 
which  the  appellant  intends  to  rely 
upon  the  appeal ;  and  section  544  au- 
thorizes this  court  to  affirm,  reverse,  or 
modify  the  judgment  or  decree  ap- 
pealed from  in  the  respect  mentioned 
in  the  notice,  and  not  otherwise. 

These  provisions  of  the  code,  ac- 
cording to  the  plain  import  of  the 
language,  require  that  in  an  action 
at  law  the  notice  of  appeal  to  this 
court  must  specify  the  grounds  of 
error  upon  which  the  appellant  in- 
tends to  rely,  and  such  has  generally 
been  the  interpretation  placed  upon 
themby  this  court.  Dolpht^.  Nickum, 
2  Oregon  202 ;  Fulton  v.  Earhart,  4 
Oregon  61 ;  Lewis  v.  Lewis,  4  Ore- 
gon 209;  Williams  v.  Gallick,  11  Ore- 
gon 337 ;  Krewson  v.  Purdom,  13 
Oregon  563.  But  an  exception  to  this 
rule  was  stated  and  recognized  in  this 
court  for  the  first  time  in  McKay  x\ 
Freeman,  6  Oregon  449.  In  that  case 
the  court  said  :  '  Before  examining  the 
assignment  of  error  set  out  in  the 
notice  of  appeal,  it  is  necessary  for  us 
to  pass  upon  the  objections  made  for 
the  first  time  in  this  court  to  the  suf- 
ficiency of  the  complaint  and  to  the 
jurisdiction  of  the  court  below  over 
the  subject  matter  of  the  action.  It 
has  been  the  practice  of  this  court  to 
consider  that  the  court  below  had  not 
jurisdiction  of  the  subject  matter,  and 
that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
or  suit,  whether  they  are  assigned  as 
error  in  the  notice  of  appeal  or  not.' 
And  this  seems  to  have  been  followed 
in  State  v.  McKinnon,  8  Oregon  487. 
The  reason  of  this  exception  was  not 
stated,  but  no  doubt  it  is  that  in  a  case 
where  the  court  below  was  without 
jurisdiction  or  where  it  acted  upon  a 
pleading  which  was  utterly  destitute 
of  legal  merit,  that  is,  which  entirely 
failed  to  state  a  cause  of  action  or  de- 
fense, the  court  was  without  power  to 
render  a  judgment  that  would  be  of 
any  validity,  and  therefore  rather  than 
encumber  its  records  with  nullities  in 
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entitled  action  hereby  appeals  i  to  the  {designation  of  court  to  which 
appeal  is  taken)  from  the  judgment  (or  decree  or  other  determina- 
tion)2  therein  rendered  {ox given,  or  made)  and  entered  in  the  said 


lovja. — Searles  v.  Lux,  86  Iowa  6i. 

Louisiana. — Klotz  f.  Macready,  35 
La.  Ann.  596. 

Minnesota. — Schultz  v.  Brown,  47 
Minn.  255. 

Ne.iv  Tork. — Ansonia  Brass,  etc.,  Co. 
V.  Conner,  98  N.  Y.  574. 

Orc^ow.— Christian  v.  Evans,  5  Ore- 
gon 253 ;  Luse  7-.  Luse,  9  Oregon  149. 

Using  Initials. — Naming  appellant  by 
the  initials  of  his  first  names  was  held 
sufficient  in  Starks  v.  Stafford,  14  Ore- 
gon 317.  In  Widner  --.  Wood,  19  Wis. 
190,  it  was  held,  that  a  notice  of  appeal 
entitled"}.  W.  r.  William  W."  was 
not  a  notice  of  an  appeal  from  a  judg- 
ment in  an  action  by  J.  W.  against 
David  W. 

1.  Statement  of  Intention  to  Appeal. — 
The  notice  must  show  an  intention  to 
appeal. 

Kansas. — Gen.  Stat.,  §  547. 

Oregon. —  Hill's  Anno.  Laws,  §537; 
Christian  7'.  Evans,  5  Oregon  253 ; 
Neppach  v.  Jordan,  13  Oregon  247. 

Wisconsin. — Sanb.  &  B.  Anno.  Stat., 

h  3049- 
Statement  that  Party  "Will  Appeal" 

— Nevada  —  Washington. —  The  notice 
should  state  that  the  party  "does  ap- 
peal," not  that  he  "will  appeal." 
Simpson  v.  Ogg,  18  Nev.  28:  Parker 
V.  Denney,  2  Wash.  Ter.  176. 

Indiana. — But  it  has  been  held  that 
a  notice  that  the  "  appeal  will  be 
taken,"  instead  of  that  it  "  has  been 
taken,"  was  sufficient.  State  7-.  RufT, 
6  Ind.  App.  38. 

2.  Description  of  Judgment,  Decree, 
etc. —  Generally. —  The  notice  should 
designate  and  clearly  describe  the 
judgment,  decree,  or  other  determina- 
tion appealed  from. 

California. — Genella  v.  Relyea,  32 
Cal.  159. 

Idaho. — Rev.  Stat.,  4  4808. 

loxva. — Searles  v.  Lux,  86  Iowa  61 ; 
Weiser  v.  Day,  77  Iowa  25. 

Louisiana. — Klotz  v.  Macready,  35 
La.  Ann.  596. 

Minnesota. — Schultz  7-.  Brown,  47 
Minn.  255. 

Montana. — Code  Civil  Proc,  §  1724; 
Allport  V.  Kelley,  2  Mont.  343 ;  Sper- 
ling 7'.  Calfee,  7  Mont.  514;  Steuffen 
r-.  Jefferis,  9  Mont.  66;  State  v.  Gibbs, 
10  Mont.  210. 


Nevada. — Gen.  Stat.,  §§  2967,  2975. 

New  Tork. — Ansonia  Brass,  etc.,  Co. 
V.  Conner,  98  N.  Y.  574. 

Oregon. — Lewis  v.  Lewis,  4  Oregon 
209;  Christian  v.  Evans,  5  Oregon  253; 
Oliver  7',  Harvey,  5  Oregon  360 ;  Luse 
V.  Luse,  9  Oregon  149;  Weiss  v. 
Jackson  County,  8  Oregon  529;  Nep- 
pach V.  Jordan,  13  Oregon  247 ;  Ream 
7'.  Howard,  19  Oregon  491. 

South  Carolina. — Grayson  v.  Har- 
ris, 37  S.  Car.  606. 

Utah. — Comp.  L.,  §  3636. 

Wisconsin . —  Stevens  v.  Wheeler, 
43  Wis.  91. 

Inaccuracies  and  Indeflniteness. — In- 
accuracy in  description  of  a  judgment 
will  not  invalidate  the  appeal,  if  the 
notice  is  sufficiently  descriptive  of  the 
judgment.  Hills  v.  Miles,  13  Wis. 
625. 

In  Searles  v.  Lux,  86  Iowa  6r,  a 
notice  stating:  "  You  are  hereby  noti- 
fied that  plaintifif  has  appealed  from 
the  judgment  of  the  district  court  in 
this  case,"  was  held  a  sufficient  desig- 
nation of  the  judgment  appealed  from. 

A  notice  stating  that  the  appeal  is 
taken  "  from  the  judgment  .  .  .  and 
from  that  part  thereof  which  adjudges 
that  the  said  plaintiflF  recover  interest 
on  said  judgment  from  the  time  of  the 
rendition  thereof"  is  a  sufficient  no- 
tice of  an  appeal  from  the  whole  judg- 
ment. German  Mutual  Farmer  F.  Ins. 
Co.  7'.  Decker,  74  Wis.  556. 

A  notice  describing  the  judgment 
appealed  from  as  one  for  a  specific 
sum  of  money,  is  insufficient  where 
the  record  shows  that  the  judgment 
was  for  the  recovery  of  specific  per- 
sonal property,  or  its  value  in  case  de- 
livery could  not  be  had,  together  with 
damages  for  its  detention,  costs,  and 
disbursements.  Ream  7'.  Howard,  19 
Oregon  491 . 

A  notice  of  appeal  which  contains 
no  other  description  of  the  judgment 
than  that  it  was  rendered  for  costs  and 
disbursements  in  an  action  between 
certain  parties  at  a  specified  term  of 
the  circuit  court,  and  which  does  not 
erven  state  the  nature  of  the  action  or 
contain  any  references  by  the  aid  of 
which  the  particular  judgment  can  be 
identified,  is  manife.stly  so  indefinite 
and  uncertain  that  the  court  cannot 
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{^designation  of  court  from  -which  appeal  is  taken)"^  on  the  15th  day- 


say  that  the  appeal  was  taken  in  any 
particular  case.  Crawford  v.  Wist, 
26  Oregon  596. 

Use  of  Particular  Words — "  y«dg- 
mcnt." — The  word  "judgment"  used 
in  a  notice  of  appeal  is  a  good  sub- 
stitute for  the  word  "proceedings" 
used  in  statutes  granting  appeals,  and 
brings  up  all  objections  saved.  Guill- 
iher  t\  Chicago,  etc.,  R.  Co.,  59  Iowa 
416. 

A  notice  stating  that  the  appeal  is 
taken  from  the  judgment  rendered 
will  not  authorize  a  hearing  of  an  ap- 
peal from  an  order  refusing  a  new 
trial.     AUport  v.  Kelley,  2  Mont.  343. 

"  Order." — The  designation  of  a 
judgment  as  an  order  will  not  invali- 
date the  notice  if  it  clearly  shows  the 
purpose  of  the  appeal.  People  v.  Jor- 
dan (Cal.),  4  West  Coast  Rep.  138. 

'^'' Verdict.'''' — A  statement  that  the 
appeal  is  taken  from  the  verdict  is  bad. 
State  V.  Gibbs,  10  Mont.  210. 

^^  From  the  Whole  judgment" — It 
seems  that  a  notice  that  the  appeal  is 
taken  "from  the  whole  judgment"  is 
sufficient  to  authorize  a  new  trial  of 
fact.  Price  v.  VanCaneghan,  5  Cal.  124. 

'^'■Denying  Motion  for  Rehearing.'^ 
— A  notice  of  appeal  from  "over- 
ruling and  denying  plaintiff's  motion 
.  .  .  for  granting  a  rehearing "  con- 
strued to  be  an  appeal  from  an  order 
granting  a  new  trial.  Kimple  v.  Con- 
way, 69  Cal.  71. 

Statement  of  Date  of  Judgment  —  New 
York. — The  date  of  the  entry  of  the 
judgment  must  appear  in  the  notice. 
Curtis  V.  Ritzman,  7  Misc.  Rep.  (N. 
Y.  C.  PI.)  400. 

Iowa. — The  time  when  the  judg- 
ment was  rendered  should  be  shown. 
Christian  v.  Evans,  5  Oregon  253. 

If  the  judgment  or  other  determina- 
tion appealed  from  can  be  otherwise 
identified,  a  mere  erroneous  statement 
of  the  date  will  not  invalidate  it. 

California. — Weyl  v.  Sonoma  Val- 
ley R.  Co.,  69  Cal.  202;  Gruell  v. 
Spooner,  71  Cal.  493;  Anderson  v. 
Goff,  72  Cal.  65. 

loiva. — Kennedy  v.  Rosier,  71  Iowa 
671. 

Washington. — McAllep  v.  The  La- 
tona  (Wash.  1888),  19  Pac.  Rep.  131. 

Specification  of  Interlocutory  Orders. — 
Where  the  appeal  is  taken  from  a  final 
judgment  the  notice  should  specifically 
point  out  the  interlocutory  orders,  de- 


cisions, or  judgments  sought  to  be 
reviewed.  N.  Y.  Code  Civ.  Pro.,  (j 
1301 ;  Webster  r'.  Clark  (Supreme  Ct.), 
22  N.  Y.  Supp.  281 ;  Piper  t'.  Van 
Buren,  27  Hun  (N.  Y.)  384;  Camp- 
bell V.  New  York  Cotton  Exch.,  47 
N.  Y.  Super.  Ct.  558;  Van  Ingen  7-. 
Snyder,  24  Hun  (N.  Y.)  81;  Wil- 
liams V.  Dennison,  86  Cal.  430. 

Appeal  from  Several  Determinations 
by  One  Notice — California  —  Montana 
— New  York. — The  notice  may  em- 
brace several  appeals.  Sharon  v, 
Sharon,  68  Cal.  328. 

An  appeal  from  several  determina- 
tions in  the  same  suit  and  between  the 
same  parties  may  be  included  in  one 
notice.  Skidmore  v.  Davies,  ro  Paige 
(N.  Y.)  316;  Horn  v.  Volcano  Water 
Co.,  18  Cal.  143;  Emeric  v.  Alvarado, 
64  Cal.  529;  Winter  z*.  McMillan,  87 
Cal.  259;  In  re  Dewar's  Estate,  10 
Mont.  422.  But  otherwise  if  the  de- 
terminations have  been  made  in  dif- 
ferent proceedings.  People  xk  Center, 
61  Cal.  191 ;  Skidmore  v.  Davies,  10 
Paige  (N.  Y.)  316. 

Utah — Judgment  and  Order. — Un- 
der the  provisions  of  the  Utah  Practice 
Act  (§  345),  but  one  notice  was  re- 
quired where  the  appeal  was  from  a 
judgment  and  from  an  order  denying  a 
new  trial.  Mount  v.  Simons,  3  Utah 
230. 

Wisconsin.  —  In  Wisconsin  it  has 
been  held  that  two  independent  judg- 
ments or  decrees,  made  in  the  same 
proceedings  cannot  be  included  in  one 
notice.  Olinger  v.  Liddle,  55  Wis. 
621;  White  V.  Appleton,  14  Wis.  190; 
Chamberlain  v.  Sage,  14  Wis.  193 ; 
Sweet  V,  Mitchell,  17  Wis.  125 ;  Noble 
V.  Strachan,  32  Wis.  314. 

Appeals  fk-om  Two  Judgments.  —  The 
notice  may  contain  appeals  from 
several  orders,  but  two  judgments 
must  be  appealed  from  separately. 
People  T'.  Center,  61  Cal.  191. 

Appeal  &t>m  Judgment  of  Foreclosure 
and  Judgment  for  Deficiency. — It  is  im- 
proper to  join  in  the  same  notice  ap- 
peals from  a  judgment  of  foreclosure 
and  a  judgment  for  a  deficiency.  Ol- 
inger V.  Liddle,  55  Wis.  621. 

1.  Designation  of  Court  where  Decree 
or  Judgment  was  Rendered. — The  court 
wherein  the  judgment  or  decree  was 
rendered  should  be  designated  with 
reasonable  certainty.  Christian  v. 
Evans,  5  Oregon  253. 
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of  October.,  iS96,  in  favor  of  the  plaintiff  (or  defendant)  and  against 
said  defendant  (or  plaintiff)  and  from  the  whole  ^  of  said  judg- 
ment.* William   Ward, 

Attorney  for  Defendant  (or  Plaintiff). 
To  the  Clerk  of  said  Court, 
and  to  jfosiah  Gray,  Esq., 

Attorney  for  Plaintiff  (or  Defendant) .  2 
Dated  this  22d  day  of  September,  i896. 


Where  a  judgment  was  described  as 
having  been  rendered  in  "  the  circuit 
court  of  said  county,"  and  no  county 
was  mentioned  or  previously  referred 
to,  and  it  could  only  be  gathered  from 
the  caption  that  some  proceeding  in 
the  supreme  court  was  referred  to,  it 
was  held  that  the  notice  was  insuffi- 
cient. Oliver  v.  Harvey,  5  Oregon 
360. 

On  Appeal  to  Supreme  Cotirt  from  Judg- 
ment Originating  in  Inferior  Court.  — 
Where  an  appeal  is  originally  taken 
from  an  inferior  court  to  a  superior 
court,  and  the  latter  court  allows  an 
appeal  to  the  supreme  court,  the  notice 
of  appeal  must  specify  that  it  is  from 
the  superior  court.  Ansonia  Brass, 
etc.,  Co.  V.  Conner,  98  N.  Y.  574. 

1.  Appeal  from  Whole  or  Part  of  De- 
termination.— The  notice  should  state 
whether  the  appeal  is  taken  from  the 
whole  or  a  part  of  the  judgment  or 
decree  or  other  determination,  and,  if 
from  a  part,  specify  what  part. 

IdaAo. — Rev.  Stat.,  §  4808. 
Montana. — Code  Civ.  Proc,  §  1724. 
Nevada. — Gen.   Stat.,  §^  2967,  2975. 
Ne-w    York.  —  Wilson    v.   Allen,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  369. 
North   Dakota. — Rev.  Code,  ^  5606. 

Oregon. — Hill's  Anno.  L.,  §  537. 

Utah. — Comp.  L.,  §  3636. 

Wisconsin. — Sanb.  &  B.  Anno.  Stat., 

h  3049- 

2.  Signature   of  Notice,  Generally. — 

For  the  authority  of  an  attorney  not  of 
record  to  sign  a  notice  of  appeal,  see 
2  Encyc.  of  Pl.  and  Pr.,  title  Ap- 
peals, 214,  215. 

Signature — California — Code  Provi- 
sion.— The  code  does  not  require  that 
the  notice  be  signed  by  the  attorney 
of  record  or  by  an  attorney  formally 
substituted  in  his  place,  but  the  appel- 
lant may  either  sign  it  himself  or  au- 
thorize some  other  person  to  do  so. 
Totton  V.  Superior  Ct.,  72  Cal.  37. 

By  Attorney. — The  notice  need  not 
be  signed  by  the  attorney  who  ap- 
peared and  tried  the  cause  in  the  court 


below,  but  by  the  authority  of  the  ap- 
pellant it  may  be  signed  by  any  attor- 
ney, Ex  p.  Clarke,  62  Cal.  490;  as,  for 
instance,  by  a  substituted  attorney. 
Withers  v.  Little,  56  Cal.  372  ;  Prescott 
V.  Salthouse,  53  Cal.  221 ;  Damrell  v. 
San  Joaquin  County,  40  Cal.  155.  And 
it  has  been  held  that  if  there  was  no  at- 
torney below,  one  might  be  retained  to 
sign  the  notice,  or  it  might  be  signed 
in  proper  person.  Ricketson  7'.  Comp- 
ton,  23  Cal.  638.  But  see  Whittle  v. 
Renner,  55  Cal.  395,  and  Prescott  v. 
Salthouse,  53  Cal.  221,  to  the  effect  that 
the  notice  must  be  signed  by  the  attor- 
ney of  record  of  the  appellant. 

More  than  One  Attorney. — The  sig- 
nature to  a  notice  by  either  of  two  at- 
torneys of  record  is  sufficient.  Cockrill 
V.  Hall,  76  Cal.  192. 

Designation  of  Signer  as  Attorney. — 
If  the  notice  of  appeal  is  signed  by  the 
attorneys  for  the  appellant,  the  fact 
that  they  failed  to  designate  them- 
selves as  attorneys  will  not  of  itself 
affect  the  validity  of  the  notice.  Rut- 
ledge  V.  Superior  Ct. ,  67  Cal.  85. 

Signature — Mlcbigan. — Where  an  ap- 
peal is  required  to  be  taken  by  a  party, 
an  appeal  taken  in  the  name  of  an  at- 
torney is  invalid.  Dickinson's  Appeal, 
2  Mich.  337 ;  and  see  Taff  v.  Hosmer, 
14  Mich.  249. 

Signature  —  Wisconsin  —  Statutory 
Provisions. — Notice  must  be  in  writ- 
ing, signed  by  the  appellant  or  his  at- 
torney. Sanb.  &  B.  Anno.  Stat.  (Wis.), 

h  3049- 

It  was  said  in  Eaton  v.  Manitowoc 
County,  42  Wi8.3i7, that  the  statute  then 
in  force  concerning  appeals  to  the  su- 
preme court  (Laws  of  i860,  c.  264,  4  3), 
while  it  did  not  specify,  certainly  im- 
plied, that  the  notice  should  be  signed 
by  or  for  the  appellant.  It  was  further 
said  in  that  case  by  the  chief  justice : 
"We  are  not  prepared  to  say  that,  when 
a  written  notice  is  required  to  be  given 
by  a  party  under  a  statute  or  rule  not 
expressly  directing  it  to  be  signed,  and 
when  the  party  himself  serves  the  notice 
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FROM  AN  ORDER    GRANTING  OR  REFUSING  A  NEW  TRIAL. 

Form  No.  1588. 

(  Commencing  as  in  Form  No.  1687,  and  continuing-  down  to  *) 
and  also  from  the  order  entered  in  the  above  entitled  action  on  the 
sixteenth  day  of  October,  i896,  granting  (or  denying)  defendant's 
{ox  plaintiff '' s)  motion  for  a  new  trial  {continuing  and  concluding 
as  in  Porni  No.  1587). 

(2)  In  Indiana  —  Stat.  (1896),  §  635. 

(a)   Notice  to  Party. 

Form  No.  1589. 
State  of  Indiana, 
Posey  Circuit  Court. 
yohn  Doe        ^ 

n-  7      J  7j  J  >  Notice  of  appeal. 

Richard  Roe  and  [  ^^ 

William  Stiles.  ) 
To  yohn  Doe,  Plaintiff  above  named  : 

You  are  hereby  notified  that  Richard  Roe,  one  of  the  above  named 
defendants,  will  appeal  i  to  the  Supreme  Court  of  the  state  of  Indi- 
ana from  the  judgment  rendered  against  him  in  this  action  on  the 
20th  day  of  September,  i896. 

Dated  the  30th  day  of  September,  i896. 
George  Black, 

Attorney  for  Defendant  Richard  Roe. 

{b)   Notice  to  Co-party. 
Form  No.  1590. 

(  Title  of  court  and  cause  as  in  Fortn  No.  1589.) 
To   William  Stiles,  one  of  the  defendants  herein  : 

You  will  please  take  notice  that  I  will  appeal  2  from  the  judg- 
ment rendered  in  the  above  entitled  cause  on  the  20th  day  of  Sep- 
tember, iS96,  to  the  Supreme  Court  of  Indiana,  and  you  are  notified 
to  join  in  said  appeal  or  to  decline  to  so  join.  {Date  and  signa- 
ture as  in  Form.  No.  1589.) 

{c)   Notice  to    Clerk. 
Form  No.  1 5  9  i . 

(  Title  of  court  and  cause  as  in  Form  No.  1589. ) 
To  Edward  Green,  Clerk  of  the  Posey  Circuit  Court : 

You  are  hereby  notified  that  Richard  Roe,  one  of  the  above- 
unsigned,  the  absence  of  signature  of  appeal  signed  by  the  defendant, 
may  not  be  cured  by  the  service  in  per-  "  By  P.  V.,  Y.'s  agent  and  attorney," 
son.  In  this  case,  however,  the  record  and  accompanied  by  an  affidavit  that 
does  not  disclose  by  whom  the  notice  it  was  made  in  behalf  of  the  defend- 
of  appeal  was  served.  Non  constat  by  ant,  was  held  sufficient  in  Benjamin  v. 
the  record  who  gave  the  notice."  The  Houston,  24  Wis.  309. 
appeal  was  dismissed.  Evangelical  L.  1.  See  .v«/ra,  p.  937,  note  i. 
St.  P.  G.  V.  Koehler,  69  Wis.  652.  2.  See  supra,  p.  937,  note  i. 

Proof  of  Signer's  Authority. — A  notice 
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named  defendants,  will  appeal  ^  to  the  Supreme  Court  of  the  state 
of  Indiana  from  the  judgment  rendered  against  him  in  the  Circuit 
Court  of  Posey  county  on  the  20th  day  of  September ,  i896.  (Date 
and  signature  as  in  Form  No.  1589.) 

(3)  In  Iowa  —  Rev^  Code  (1890),  §   31 7? 
Form  No.  1592. 

(  Venue  and  title  of  court  and  cause. ) 

To  the  above  named  plaintiff  or  to  Robert  King,  his  attorney,  and 
to  Edward  Green.,  Clerk  of  said  Court :  You  are  hereby  notified 
that  the  defendant  in  said  action  has  appealed  from  the  judgment 
(or  from  an  order)  {^or  fro?n  that  portion  of  a  judgment  or  order, 
specifying  it)  rendered  (or  made)  by  the  District  Court  of  the  state 
of  Iowa  in  favor  of  the  plaintiff,  at  the  September  Term  thereof,  on 
Xhe,  fifteenth  day  of  September  i896,  to  the  Supreme  Court  of  Iowa 
and  that  said  appeal  will  come  on  for  hearing  and  trial  in  said  court 
at  the  October  Term  thereof  to  be  held  at  Des  Moines,  commencing 
on  the  fifth  day  of  October, iS96.        Thomas  L.  Max-well, 

Attorney  for  Defendant. 

Dated  September  16,  i896. 

Form  No.  1593. 
(Precedent  in  Searles  v.  Lux,  86  Iowa  62.) 
I?.  T.  Searles 

V. 

Her  mini  a  Lux. 

To  said  defendant  and  S.  L.  Glasgow  her  attorney,  and  W.  D. 
Inghram,  clerk  :  You  are  hereby  notified  that  plaintiff  has  appealed 
from  the  judgment  of  the  district  court  in  this  case. 

F.  y.   Trulock,  Attorney  for  Plaintiff. 

January  13,  iS91.^ 

(4)  In  Minnesota — Stat.  (1894),  §  6134. 

Form  No.  1594. 

State  of  Minnesota,  }       District  Court, 

County  of  Goodhue.  {  First  Judicial  District. 

John  Doe,  plaintiff,       ^ 

against  > 

Richard  Roe,  defendant,  ) 

You  will  please  take  notice,  that  the  above  named  Richard  Roe 
appeals  to  the  Supreme  Court  of  the  state  of  Minnesota  from  the 
judgment  (or  order)  of  this  court  in  this  action,  entered  on  \}i\Q.25th 

1.  See  supra,  p.  937,  note  i.  appeal  was  from  the  final  adjudication 

2.  The   precedent   here    given    was     in  the  cause, 
held   to  sufficiently  indicate  that  the 
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day  of  September,  i896  (if  the  appeal  is  taken  from  a  part  of  the 
judgment  or  order,  specify  the  part  appealed  from^ . 
Dated  October  5,  i896. 

Richard  Cary, 
Attorney  for  Defendant  and  Appellant. 
To   Walter  Sands, 

Attorney  for  Plaintiff  and  Respondent, 
and  to  Edward  Green, 

Clerk  of  the  District  Court. 

(5)  In  Montana. 

Form  No.  1595. 

(Precedent  in  Dietrich  r\  Steam  Dredge,  14  Mont.  264.) 

[(  Venue  and  title  of  court  and  cause. )^'^ 

To  the  above-named  plaintiff,  Louis  Dietrich^  and  to  Messrs. 
Luce  <&  Luce,  attorneys  for  plaintiff  : 

You  will  take  notice  that  the  Commercial  National  Bank  of 
Cleveland  hereby  appeals  to  the  supreme  court  of  the  state  of  Mon- 
tana from  the  order  and  judgment  of  the  above-entitled  district 
court  in  refusing  to  entertain  the  demurrer  filed  in  said  cause  by 
said  bank,  and  in  overruling  the  same  and  entering  judgment,  and 
in  refusing  to  allow  the  said  Com?nercial  National  Bank  to  file  its 
petition  in  intervention,  and  make  a  defense  to  said  action  of  plain- 
tiff, and  to  the  whole  of  said  orders  and  judgment,  and  to  each  of 
them,  and  the  said  Com?nercial  National  Bank  objects,  and  from 
the  same,  and  each  of  them,  this  appeal  is  prosecuted  this  fanuary 
Both,  \89S. 

L.  M.  Cuthbert  and  R.  B.  Smith, 
Attorneys  for  Commercial  National  Bank  of  Cleveland. 

(6)  In  New  York  —  Code  of  Civ.  Proc,  §  1300. 

(a)    Generally. 

Form  No.  i  596.2 

Supreme  Court  of  the  State  of  New  York, 
County  of  New  York. 
John  Doe, 
plaintiff  and  respondent, 

against  )> 

Richard  Roe, 
defendant  and  appellant. 3 

Take  notice  that  the  above-named  defendant  Richard  Roe  hereby 

1.  The  matter  in  [  ]  to  be  supplied  and  other  inferior  courts,  with  such 
is  not  found  in  the  reported  case.  changes  as  the  facts  may  require. 

2.  Appeals  from  County  Courts  and  3.  Naming  Parties  Appellant. — Where 
Other  Inferior  Coiuts  to  the  Supreme  there  Are  Several  Parties  Plaintiff  or  De- 
Court. — The  foregoing  form  may  be  fendant,  and  all  do  not  join  in  the  appeal, 
used  on  appeals  from  the  county  those  uniting  should  alone  be  named  as 
courts,  the  city   court  of  New  York,  appellants.     See  supra,  p.  936,  note  2. 
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appeals  to  the  Appellate  Division  of  the  Supreme  Court  of  the 
State  of  New  York,  First  Department,  from  \  the  judgment  (or 
order)"^  of  this  court,  in  the  above  entitled  action  entered  in  the 
office  of  the  clerk  of  said  court  on  the  lOtk  day  of  October^  i896,  and 
from  each  and  every  part  of  said  judgment  (or  order). ^* 
Dated  October  15,  i896.  Yours,  etc., 

Isaiah  H.  Hanna, 
Attorney  for  Richard  Roe, 
Defendant  and  Appellant. 
To  John  A.  Strong,  Esq., 

Attorney  for  Plaintiff  and  Respondent, 
and  to  Henry  D.  Purroy,  Esq.,  Clerk. 

Form  No.  1597. 

(Precedent  in  Forrest  v.  Forrest,  6  Duer  (N.  Y.)  113.) 3 

Catharine    N.    Forrest  ) 
against  > 

Edivin  Forrest.  ) 

Gent. —  Please    take    notice,  that    the    defendant  appeals  to  the 
General  Term  of  this  court  from  the  judgment  entered  therein. 
New  Tork,  February  16,  id,52. 

Van  Bur  en  &  Robinson,  Defendant's  attorneys. 
Howland  <&  Chase,  Esqrs.,  Plaintiff's  attorneys. 
D.  R.  F.  Jones,  Esq., 

Clerk  of  the  Superior  Court 
of  the  city  of  New  Tork. 

(3)   From  Part  of  Judgment. 

Form  No.  1598. 

(Precedent  in  Forrest  v.  Forrest,  6  Duer  (N.  Y.)  iii.)^ 

Catharine    N.   Forrest,    plaintiff,  ) 
against  > 

Edivin  Forrest,  defendant.         ) 
Please  to  take  notice,  that  the  plaintiff  appeals  to   the  General 

1.  Identification  of  Judgment  or  Order  20th,  iS96,  and  the  order  entered  here- 
Appealed  from.  — Although  not  essen-  in  the  SOih  day  of  December,  i896  {set- 
tial  the  judgment  or  order  may  be  ting  out  the  substance  of  the  order)." 
particularly  identified.     See  supra,  p.  See  supra,  p.  937,  note  2. 

937,  note  2.  3.  These     notices,     in      Forrest    v. 

2.  Review  of  Interlocutory  Judgment  Forrest,  were  given  at  the  time  when 
or  Intermediate  Order.  —  If  appellant  the  Code  of  Procedure  was  in  eflfect  in 
intends  to  bring  up  for  review  an  in-  New  York,  which  code  was  superseded 
terlocutory  judgment  or  an  inter-  by  the  present  Code  of  Civil  Proce- 
mediate  order,  he  may  state  that:  dure  of  1877-8.  However,  the  old  code 
"  Appellant  intends  to  bring  up  on  this  or  Code  of  Procedure  was  substan- 
appeal  for  review  an  interlocutory  tially  adopted  by  a  number  of  the 
judgment   entered   herein    September  states. 
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Term  of  this  Court,  from  that  part^  of  the  judgment  or  decree 
entered  in  this  action  on  the  Slst  day  of  January^  i852,  which  is  in 
the  following  words:  "And  it  is  further  ordered,  that  whenever 
the  right  of  the  defendant  to  appeal  from  this  decree  shall  have 
been  determined  by  lapse  of  time,  or  by  the  final  affirmance  of  this 
decree  in  the  court  of  last  resort,  or  by  the  delivery  to  the  plaintiff 
of  a  written  stipulation,  subscribed  by  the  defendant  and  his  attor- 
neys waiving  and  relinquishing  all  right  to  appeal  from  the  same, 
and  the  said  defendant  shall  tender  to  the  said  plaintiff  such  security 
as  aforesaid  for  the  payment  of  the  allowance  aforesaid,  then  the 
said  plaintiff  shall  execute  and  deliver  to  the  defendant  a  release  of 
any  claim  of  dower  in  his  real  estate,  in  such  form  as  any  Justice 
of  this  court  shall  settle  and  approve." 

Yours,  &c., 

Howland  &  Chase., 
Attorneys  for  plaintiff. 
To   Van  Buren  d:  Robinson.,  Esqrs., 
Attorneys  for  defendant. 

D.  R.  Floyd  Jones.,  Clerk  of  the  Superior  Court 
of  the  City  of  New  York. 

(c)   From  Part  of  Order   Granting  Provisional  Remedy. 
Form  No.  1599. 

(  Where  the  appeal  is  taken  from  that  part  of  a  judgment  or  or- 
der Tvhich  grants  a  provisional  remedy.,  commence  as  in  Form  No. 
1596,  and  continue  down  to  \  ;   then  add: ) 

So  much  of  the  judgment  or  order  of  this  court  entered  herein  in 
the  Clerk's  office  of  said  court  on  the  25th  day  of  September .,  i896, 
as  denies  the  motion  of  the  defendant  to  vacate  and  set  aside  the 
order  of  attachment  made  and  entered  herein  September  20,  i896 
(or  whatever  the  remedy  or  refusal  of  the  remedy  may  be;  and  if  the 
terms  upon  which  such  an  order  is  granted  are  not  appealed  from, 
that  fact  should  be  stated^.  (Date,  signature,  and  address  as  in 
Form  No.  1596.) 

(d)    Stipulation  for  Judgment  Absolute. 

Where  astipulation  for  judgment  absolute  should  be  incorporated 
in  the  notice  of  appeal  2  the  form  may  be  as  follows  : 

1.  Appeal  from  Part  of  Order.  —  If  but  trial  to  assent  to  a  judgment  absolute, 
a  part  of  the  judgment  or  order  is  the  notice  of  appeal  must  contain  such 
appealed  from,  that  portion  against  consent.  Lane  v.  Wheeler,  loi  N. 
which  relief  is  sought  should  be  spe-  Y.  17. 

cifically  pointed  out.     See  stifra,  p.  Where  the  appeal  is  to  the  court  of 

939,  note  I.  appeals  from  an  order  granting  a  new 

2.  Assent  to  Judgment  Absolute.  —  trial  on  exceptions,  the  notice  should 
Under  a  statute  requiring  the  appel-  contain  an  assent  on  the  part  of  the 
lant  from   an   order   granting   a  new  appellant  that  if  the  order  is  affirmed 
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1600.  APPEALS.  1602. 

Form  No.  1600. 

(  Commencing  as  in  Fortn  No.  1596,  and  continuing-  down  to  *. ) 
The  defendant  aforesaid,  appellant  herein,  hereby  stipulates  and 
agrees  that  if  the  judgment  (or  order)  appealed  from  is  confirmed, 
judgment  absolute  may  be  entered  against  him  in  favor  of  the  plain- 
tiff, respondent  herein  {^continuing  and  concluding  as  in  Form 
No.  1596). 

(7)  In  North  Carolina. 

Form  No.  1601. 

(Precedent  in  Clark  t'.  Deloach  Mills  Mfg.  Co.,  no  N.  Car.  in.) 

[(  Title  oj" court  and  cause. )'\'^ 

Take  notice  that  W.  D.  Mclver.,  attorney  of  defendant,  entering 
a  special  appearance  for  the  purpose  of  moving  a  discharge  of  the 
attachment  granted,  and  for  a  dismissal  of  the  action  for  want  of 
proper  service  of  summons,  appeals  to  the  Superior  Court  from  the 
judgment  rendered  on  the  7th  of  September ,  i891,  in  favor  of  the 
plaintiff,  for  the  sum  of,  etc.,  $92.13  damages,  and  $6.80  costs,  and 
this  appeal  is  founded  upon  the  ground  that  the  said  judgment  is 
contrary  to  law  and  evidence.      \^{Date,  signature,  and  address. )'\^ 

(8)  In  North  Dakota — South  Dakota. 
Form  No.  1602. 

State  of  North  (or  .S^«M)  Dakota,  )  ^^     Sx^'judl^aTDistrict 
County  of  Burletgh  {ox  Hughes).  ^  (or /^/r../ Judicial  Circuit). 

John  Doe,  plaintiff  and  respondent,     ) 

against  > 

Richard  Roe,  defendant  and  appellant.  ) 

To  George  Strong,  attorney  for  the  above  named  plaintiff,  John 
Doe,  and  to  Ediuard  Green,  Clerk  of  said  District  (or  Circuit) 
Court : 

Please  take  notice  that  the  above  named  defendant,  Richard  Roe, 
appeals  to  the  Supreme  Court  of  the  state  of  North  (or  South) 
Dakota,  from  a  judgment  (or  decree,  or  order)  of  the  said  District 
(or  Circuit)  Court  entered  herein  September  30,  i896  {here  state 
the  substance  of  the  judgment  or  decree  or  order)  and  from  the 
whole  thereof. 

Dated  this  10th  day  of  October,  A.D.  i896. 

Herman  Shupe, 
Attorney  for  Defendant  and  Appellant. 

judgment   absolute  shall   be  awarded  to  the  Appellate  Term  of  the  Supreme 

against  the  appellant.     N.  Y.  Const.  Court,  which,  by  the  constitution  of 

(1896),  art.    VI.,  ^  9.      The  Code  of  1896,  succeeded  to  the  appellate  powers 

Civ.  Proc,  §  191,  as  amended  by  Laws  of  the  Court  of  Common  Pleas  to  which 

of  1896,  c.  539,  does  not  contain  this  such   appeals    were    formerly     taken, 

provision.  See  N.  Y.  Code  Civ.  Proc,  §  3191. 

The   like  provision  is  necessary  on        1.  The  matter  to  be  supplied  in  [     ] 

appeal  from  the  New  York  City  Court  is  not  found  in  the  reported  case. 
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1603.  APPEALS.  1604. 

(9)  In  Wisconsin. 
(a)    Generally  A- 

Form  No.  1603. 

State  of  Wisconsin. 

In  the  Circuit  Court  for   Walivorth  County. 

yokn  Doe      t 
against        [>  Notice  of  appeal. 
Richard  Roe.  \ 

Please  take  notice  that  Richard  Roe.  the  above-named  defendant, 
hereby  appeals  to  the  Supreme  Court  of  the  state  of  Wisconsin* 
from  the  judgment  (or  order)  [or  from  that  part  of  the  Judgment. 
or  that  part  of  the  order)  (or  proceeding-)  rendered  (or  made)  (or 
had)  in  this  action  by  the  said  Circuit  Court  and  entered  of  record 
herein  on  ihefrst  day  of  October,  iS96,  in  favor  of  the  above-named 
defendant  for  fve  hundred  and  seventy-fve  dollars  damages  and 
one  hundred  and  ten  dollars  costs  (or  -juhatever  the  adjudication 
or  the  direction  of  the  order  may  be)  [and  from  the  whole  of  said 
judgment  (or  order)  ].* 

Dated  October  loth.  iS96. 

Paul  Brown, 
Defendant's  Attorney. 
To  Samuel  F.    Webster.  Plaintiff's  Attorney, 
and  to  Ed-xard  Green. 

Clerk  of  the  Circuit  Court  for   Wal-jcorth  County. 

(^)   Appeal  from    Tivo    Orders.^ 

Form  No.  1604. 

(  Commencing  as  in  Eorm  No.  1603.  and  continuing  down  to  *. ) 
From  the  whole  of  an  order  made  in  this  action  by  the  said  Circuit 
Court  on  the  30th  day  of  September,  iS96,  and  entered  of  record 
herein  on  the  first  da^'  of  October.  i896.  and  also  from  the  whole 
of  the  order  made  in  this  action  by  the  said  Circuit  Court  on  the 
oth  day  of  October,  iS96',  and  entered  of  record  herein  on  the 
same  dav  (here  set  out  the  substance  of  the  order)^  {^concluding  as 
in  Form  No.  1603). 

1.  Wis.  Rev.   Stat.   (1889),   §§  3043,  S.  Wis.  Rev.  Stat.  (1889)  3042tf.    See 

3048.  3049,  3069.  also  supra,  p.  938,  note. 

S.  The    words    in    [     ]    are    to   be  4.  The  substance  of  the  order  should 

omitted  when  a  part  only  of  the  order  be  set  out,  or  a  copy  of  the  order  an- 

or  judgment  is  objected  to.  nexed  and  referred  to.     If  the  appeal 

A  copy   of  the   order   may   be    an-  is  from  parts  of  the  orders,  or  from  a 

nexed  to  the  notice  and   referred   to,  part   of  either  of   them,  the   part  or 

and  when  the  appeal  is  taken  from  a  parts    deemed    erroneous    should    be 

part  of  the   judgment   or  order,    the  specified, 
part   or    portions    deemed   erroneous 
should  be  specified. 
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1605.  APPEALS.  1606. 

b.  In  Equity.  1 

(1)  Usual  Chancery  Form. 

Form  No.  1605. 
In  Chancery. 

{^Designation  of  particular  court. ^ 

John  Doe,  complainant, 

against 

Richard  Roe  and 

William  Styles,  defendants. 

Sir  :  Take  notice  that  Richard  Roe,  the  above  named  defendant 
(or  one  of  the  above  na?ned  defendants)  (or  fohn  Doe,^  the  complain- 
ant) has  appealed  to  [here  appropriately  designate  the  appellate 
court)  from  the  decree  (or  order)  made  herein  on  the  20th  day  of 
October,  i896,  and  that  a  bond  for  the  costs  and  damages  of  said 
appeal  in  the  penalty  oi  five  hundred  dollars  (or  a  bond  for  costs  to 
stay  the  proceedings)  with  sufficient  sureties  has  been  duly  filed. 
Dated  Oc/o^e/-  30,  i896.  Yours  respectfully, 

Samuel  R.  Lansing, 
To  facob   Vanderpoel,  Solicitor  for  Appellant. 

Solicitor  for  Complainant  (or   William  Stiles,  Defendant) , 
and  to  Edward  Green,  Clerk  of  {here  designate  of^cial  title). 

(2)  In  Michigan  —  How.  Anno.  Stat.,  §  6738. 

Form  No.  1606. 
State  of  Michigan, 
Supreme  Court  in  Chancery. 

(  T'itle  of  cause. ) 
To  Daniel  H.  Ball,  Solicitor  for  Defendant  : 

You  will  please  take  notice,  that  upon  the  Wth  day  of  September, 
i896,  a  claim  of  appeal  was  filed  with  the  Register  of  the  Circuit 
Court  for  the  County  of  Montcalm  in  Chancery,  by  which  the 
complainant  and  appellant  claimed  the  benefit  of  an  appeal  to  the 
Supreme  Court  from  the  decree  (or  order)  rendered  in  said  cause 
by  the  Circuit  Court  for  the  County  of  Montcalm  in  Chancery,  on 
the  10th  day  of  September ,  i896,  and  that  upon  the  25th  day  of 
September ,  i896,  a  bond,  as  required  by  the  statute,  duly  approved 
by  Ralph  Briggs,  the  circuit  Judge  in  and  for  the  eighth  circuit, 
was  filed  with  the  Register  of  said  Circuit  Court  for  the  County  of 
Montcalm  in  Chancery,  in  his  office  at  Stanton  in  said  County  of 
Montcalm. 

Dated  September  25,  \      Yours,  etc., 

A.D.   \896.  \  Edwin  Thomas, 

Solicitor  for  Complainant  and  Appellant. 

1.  In   Florida. — No    particular   form     it  was  intended  to  be  an  appeal.    Bank- 
is  required  in  taking  an  appeal  from  a     night  v.  Sloan,  17  Fla.  281. 
decree  in  chancery.    The  grammatical         The  notice  may  be  oral.     See  Rev. 
construction  of  the  notice  or  entry  of     Stat.  Fla.,  §  1460. 
appeal  is  not  material  if  it  shows  that 
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1607.  APPEALS.  1608^ 

(8)  In  New  Jersey. 

Form  No.  1607. 

(  Venue  and  title  of  court  and  cause. ) 

The  above  named  defendant  hereby  app>eals  from  the  final  decree 
(or  interlocutory  decree  or  order)  made  herein  September  ^,  i896, 
and  from  the  whole  and  every  part  thereof  (ox from  so  much  there- 
of as  ^  specifying  the  part  appealed  from)  to  the  Court  of  Errors 
and  Appeals  of  the  state  of  Ne\v  Jersey. 
Dated  October  15,  i896. 

yohn   W.  Griggs,  Solicitor  for  Defendant. 
Aaron  Brinckerhoff,  of  Counsel. 
To  Robert  F.   Taylor, 

Solicitor  for  Complainant, 
and  to  Calvin  Clark, 

Clerk  (designate  by  official  title'). 

2.  From  Probate  Courts  and  Courts  of  Like  Jurisdiction.^ 

a.  In  General. 
(1)  In  Michigan  —  How.  Anno.  Stat..-^  ^779- 

CLAIM   AND    NOTICE. 

Form  No.  1608. 

State  of  Michigan,       \  r>u4-r^4.f  •  jx  r>        *. 

r^        ^      ri/-^     /       r-ss.       Frobate  Court  for  said  County. 
Countv  or  Montcalm.  \  -^ 

To  Richard  King,  Judge  of  Probate  for  said  County. 
In  the  Matter  of  the  Estate  of  Henry  Johnson,  Deceased.* 

The  undersigned  being  one  of  the  children  and  heirs  at  law  of 
said  deceased,  and  being  aggrieved  by  the  order  or  decree  of  the 
said  Judge  of  Probate  made  on  the  25th  day  of  September,  iS96, 
adjudging  (or  directing)  (here  set  out  the  decree  or  order  in  sub- 
stance) as  appears  by  such  order  and  decree  on  file  in  said  court, 
hereby  gives  notice  of,  and  makes  application  for  an  appeal  to  the 
Circuit  Court  for  said  county,  from  the  said  order  or  decree  of  said 
Judge  of  Probate  for  the  following  specific  reasons,  viz.  (here  set 
out  reasons  for  the  appeal).^ 


Dated  October  1,1  h,  iS96. 


George  fohnson. 


1.  In  Oklalioma  —  Requirements  of  No-  his  appeal.     Oklahoma  Stat.  (1893),  $ 

tice. —  The  notice  must  state  the  judg-  1487. 

ment,  decree,  or  order  appealed  from,  2.  Necessity  of  Showing   Reasons  for 

or    some    specific    part   thereof,    and  Appeal.  —  An  appeal  from  a  determi- 

whether  the  appeal  is  on  a  question  of  nation  of  a  judge  of  probate  to  the  Cir- 

law  or  of  fact,  or  of  both,  and  if  of  law  cuit  Court  must  show  the  reasons  fdr 

alone    the    particular    grounds    upon  the  appeal.     How.  Anno.  Stat.  Mich., 

which   the   party  intends   to   rely   on  ff  €fJT^,  6781 . 
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1609.  APPEALS.  1610, 

FROM  ORDER  DIRECTING    DELIVERY  OF  REALTY  TO  HEIRS. 

Form  No.  i6og.  <> 

(Precedent  in  Wilmarth  v.  Reed,  83  Mich.  47.) 

In  the  Probate  Court  for  Wayne  County : 

In  the  Matter  of  the  Estate  of  Jesse   W.  Reed.,  Deceased. 

'Yo  Edgar  O.  Durfee,^&(\.,  Judge  of  Probate  for  County  of  Wayne: 

Please  take  notice  that  the  undersigned,  Alfred  Reed.,  one  of 
the  heirs  at  law  of  the  said  deceased,  being  aggrieved  by  the  decree 
of  said  Judge  of  probate  made  on  the  25th  day  of  February .^  A.D. 
i89(?,  in  the  matter  of  the  estate  aforesaid,  by  which  the  real  estate 
was  directed  to  be  delivered  over  to  the  heirs  and  devisees  of  said 
deceased,  as  appears  by  the  record  thereto  in  the  office  of  the  judge 
of  probate,  hereby  claims  an  appeal  therefrom  to  the  circuit  court 
for  the  county  of   Wayne.,  for  the  following  reasons,  that  is  to  say : 

I.  That  it  is  necessary  that  the  administrator  should  retain  pos- 
session of  the  real  estate,  and  receive  the  rents  of  the  same,  for  the 
purpose  of  paying  the  debts  of  deceased  and  expenses  of  adminis- 
tration, 

2.  Because  there  is  not  sufficient  personal  property  to  pay  the 
debts  and  expenses  of  administration,  and  it  is  necessary  to  appro- 
priate the  rents  and  profits  of  the  real  estate,  or  the  proceeds  of  sale 
of  some  parts  thereof,  to  the  payment  of  debts  and  the  expenses  of 
administration. 

3.  Because  it  was  improper  to  make  said  order  until  the  com- 
missioners on  claims  had  reported. 

Alfred  Reed., 
By  y.  y.  Speed.,  his  Attorney. 
Dated  this  27th  day  of  February,  i890. 

(2)  In  Minnesota  —  Stat.  (1894),  §  4668. 

Form  No.  1610. 

State  of  Minnesota,  )  j     t>     u  ^    t^       * 

r->        ^       -.  ^      ,,         >  ss.      In  Probate  Court. 
County  01  Goodhue.  ) 

In  the  Matter  of  the  Estate 

of 
Henry  yohnson.,   deceased. 

Notice  is  hereby  given,  that  George  yohnson.,  being  aggrieved  by 
the  order  of  Richard  King.,  Judge  of  the  Probate  Court  of  the 
County  of  Goodhue.,  Minnesota,  made  on  the  SOth  day  of  September., 
A.  D.  \896  {here  state  substance  of  order),  hereby  appeals  there- 
from to  the  District  Court  of  the  First  Judicial  District,  in  and  for 
said  County  of  Goodhue. 

Dated  Xheffth  day  of  October,  A.D.  \896. 
To   Walter  Sands,  Richard  Carey, 

Attorney  for  Sarah  yohnson.  Attorney  for  Appellant. 

Executrix  of  Henry  yohnson,  deceased. 
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1611.  APPEALS.  1618. 

(8)  In  New  Hampshire  —  Pub.  Stat.  (i888).  c.  200. 

from  admission  of  will  to  probate. 

Form  No.  1 6 1 1 . 

State  of  New   Hampshire,    In   the  Probate   Court  of  Merrimack 

County. 
In  the  matter  of  the  last  will  and  testa-  ) 
ment  of  Henry  Johnson^  deceased.  \ 

The  undersigned  gives  notice  that  he  has  appealed  from  the  de- 
cision of  the  Judge  of  Probate  for  Merrimack  county  held  at  Con- 
cord on  September  20th,  iS96,  approving  and  allowing  a  certain 
writing  as  the  last  will  and  testament  of  the  said  Henry  Johnson, 
and  that  the  appeal  will  be  entered  and  prosecuted  at  the  Supreme 
Court  to  be  held  on  Tuesday,  November  10,  i896. 

Dated  October  10,  iS96.  George  Johnson. 

(4)  In  Ohio.i 

(a)   From  Refusal  to  Admit   Will  to  Probate. 

Form  No.  1 6 1  2 . 

State  of  Ohio.  Probate  Court  of  Allen  County. 

In  the  matter  of  the  last  will  and  testa- 
ment of  Henry  Johnson,  deceased. 

George  Johnson,  deeming  himself  aggrieved  by  the  refusal  of 
the  Probate  Court  of  Allen  county  to  allow  and  admit  the  will  of 
the  said  Henry  Johnson,  deceased,  to  probate,  appeals  from  such 
decision  of  the  Court  to  the  next  term  of  the  Court  of  Common  Pleas 
in  and  for  said  county  of  Allen. 

Dated  October  10,  iS96.  George  Johnson, 

By  Robert  Wilson,  his  Attorney. 

(^)   Appeal  by    Trustee. 

Form  No.  1 6 1  3 . 

State  of  Ohio.  Probate  Court  of  Allen  County. 

In  the  matter  of  the  estate  of  / 
Henry  Johnson,  deceased.        \ 

George  Johnson,  as  the  executor  of  the  estate  of  Henry  Johnson, 
deceased  {or  specify  the  nature  of  the  trust),  having  duly  given 
bond,  as  required  by  law,  for  the  faithful  discharge  of  his  duties  as 
such  executor  {or  state  the  qualification  of  the  trustee),  hereby  gives 
notice  to  the  said  Probate  Court  for  Allen  county  that  he  intends 
to  appeal  his  cause  in  the  interest  of  the  said  trust  within  the  time 
fixed  by  law,  to  the  Court  of  Common  Pleas  of  said  Allen  county, 
and  in  accordance  with  such  purpose  he  files  his  notice  of  inten- 
tion. George  Johnson, 

as  Executor  of  Henry  Johnson,  deceased. 

1.  Giauque's  Ohio  Rev.  Stat.  1894,  §  6408. 
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1614.  APPEALS.  1616. 

b.  Orphans'  Courts. 

(1)  In  New  Jersey. 

Form  No.  i'6i4. 
Orphans'  Court, 

Hudson  county. 
In  the  Matter  of  the  estate  of  ^   .  , 

Henry  Johnson^  deceased.  S 
George  Johnson  of  Jersey  City,  one  of  the  next  of  kin  of  Henry 
Johnson  deceased  (or  state  'what  interest  the  party  claims  in  the 
estate),  hereby  appeals  to  the  New  Jersey  Prerogative  Court  from 
the  order  (or  that  portion  of  the  order)  made  by  the  Orphans'  Court 
of  Hudson  county  on  the  20th  day  of  September,  iS96.  (Here  state 
the  substance  of  the  order.  )'^ 

Dated  October  5,  iS96.  Augustus  A.  Rich, 

Proctor  and  Counsel  for 

George  Johnson. 
(2)  In  Pennsylvania — Pepp.  &  L.  Dig.,  p.  128,  §  8. 

Form  No.  1 6  i  5 . 
Orphans'  Court, 
City  and  County  of  Philadelphia. 

October  Term,  i8S><?. 
Estate  of  Henry  Johnson,  deceased. 
To    Sarah   Johnson,   executrix  of  the  last   will   and   testament  of 
Henry  Johnson,  deceased  : 
Please  take  notice   that  George  Johnson  has  appealed  from  the 
decision  in  the  above  entitled  cause,  and  that  the  bond  tendered  by 
him  has  been  approved  and  entered. 

Yours,  etc., 

Charles  Fleming, 
Attorney  for  George  Johnson. 
Dated  October  5,  i896. 

e.  Surrogate  and  Surrograte's  Court. 
{1)  In  New  Jersey  —  From  Surrogate  to  Orphans'  Court. 

Form  No.  1 6 1 6 . 

(  Title  of  court  and  cause  as  in  Form  No.  1614') 
George  Johnson  of  Jersey  City,  one  of  the  children  and  next  of 
kin  of  Henry  Johnson  deceased,  hereby  appeals  to  the  Orphans' 
Court  of  Hudson  county  from  the  order  of  the  Surrogate  of  said 
Hudson  county  made  on  the  1st  day  of  September,  iS96,  whereby 
he  ordered  (here  state  the  substance  of  the  order  appealed  from). 
Dated  September  15,  iS96. 

George  Johnson. 

1.  If  the  appeal  is  from  a  portion  of  the  order,  specify  the  portion  deemed 
erroneous. 
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1617.  APPEALS.  1618. 

(2)  In  New  York  —  From  Surrogate's  Court  to  Appellate. 
Division  of  Supreme  Court. 

Form  No.  1 6 1  7 . 
Surrogate's  Court, 

Kings  County,  State  of  New  York. 
In  the  Matter  of  the  Probate  ^ 
of  a  paper  writing  propounded 
as  the  last  Will  and  Testament   > 
of 
Henry  yohnson,  deceased. 
Take  notice  that  George  Johnson  appeals  to  the  Appellate  Divi- 
sion of  the  Supreme  Court  of  the  state  of  New  York,  in  the  second 
department,   from  a  decree  made  by  George  B.  Abbott,  Esq.,  Sur- 
rogate of  Kings  county,  September  25,    i896,  and  entered  in  said 
surrogate's  office  on  the  same  day,  and  from  the  whole  of  said  decree^ 

PMlip  N.  Cox, 
Attorney  for  George  Johnson. 
To  Hon.  George  B.  Abbott, 

Surrogate  of  Kings  County, 
and  to  Lemuel  Skidmore, 

Attorney  for  Sarah  Johtison,  Martin  Johnson,  and 
Prank  Johnson.  , 

d.  Commissioners  on  Claims. 

(1)  In  Michigan. 1 

Form  No.  i  6  i  8 . 

(  Commencing  as  in  Form  No.  1608,  and  continuing  down  to  *. ) 
The  undersigned  being  one  of  the  children  and  heirs  at  law,  as 
well  as  the  executor  of  said  deceased,  hereby  gives  notice  of,  and 
makes  application  for,  an  appeal  to  the  Circuit  Court  for  said 
county,  from  the  decision  of  the  commissioners  heretofore  duly  ap- 
pointed to  receive,  examine  and  adjust  all  claims  and  demands  of 
all  persons  against  the  said  deceased  allowing  2  the  claim  of  Henry 
G.  Burr  against  said  estate  made  in  their  report  filed  in  said  Pro- 
bate Court  on  the  25th  day  of  September,  i896,  for  the  following- 
reasons  :  (here  set  out  the  reasons)^  (signature  and  date  as  in 
Form  No.  1608). 

1.  How.  Anno.  Stat.,  §  5907  et  seq.  3.   In    the    space   directly   after   the 
Notice  on  the  appeal  from  a  decision     words    "for   the   following   reasons,'^ 

of   commissioners    of    claims    of    the  set    forth,   as  the   facts  may  require, 

hearing  thereof  shall  be  given  in  the  either  of  the  following  clauses : 
manner  directed  by  the  judge  of  pro-         "Because    said    commissioners    al- 

bate.     How.  Anno.  Stat.  Mich.,  ^  510.  lowed  (or  disallozvcd)  all  of  (or  a  for- 

See  also  §  5781.  Hon  of)  the  claim  of  said  Henry  G. 

2.  In  the   space   directly   after   the  5?/r;-against  said  estate,  to  the  amount 
words  "against   the   said    deceased,"  of  171 1^*^  dollars." 

insert  as  the  facts  may  require,  either  Other  specific  reasons  for  appeal- 
of  the  following  clauses  :  "Allowing,"  ing  from  the  allowance  or  disallow- 
••  allowing  a  part  of,"  "disallowing,"  ance  of  the  claim  should  beset  forth 
or  "disallowing  a  part  of."  in  the  space  last  indicated,  in  addition 
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(2)  In  Wisconsin. 1 

Form  No.  i6ig. 
State  of  Wisconsin, 
County  Court  of  Walivorth  County. 
In  the  matter  of  the  Estate  ^ 

of  >  Notice  of  appeal. 

Henry  Johnson^  deceased.  ) 

Notice  is  hereby  given  that  I  deem  myself  aggrieved  by  the  order 
(or  other  determination^  specifying  it)  of  the  county  court  of  IVat- 
worth  county  (or  of  the  commissioners  appointed  herein  to,  etc.)^ 
made  herein  on  the  ffth  day  of  October,  i896,  whereby  it  was  or- 
dered (characterize  the  determination  and  state  its  substance),  and 
do  hereby  appeal  therefrom  to  the  circuit  court  of  said  Walworth 
county. 

Dated  October  15,  i896. 

Edwin  Rutledge,  Appellant 
(or  Paul  Brown,  Attorney  for  Appellant). 

e.  Commissioners  of  Insolvency. 
(1)  In  Maine.2 
Form  No.  1620.8 

(Precedent  in  Waterman  v.  Pulsifer,  73  Me.  34.) 

To  the  honorable  judge  of  probate  for  the  county  of  Andros- 
coggin. 

fohn  R.  Pulsifer,  of  Poland,  respectfully  represents  that  he  i& 
a  creditor  of  the  estate  of  Jahez  Waterman,  late  of  Poland,  de- 
ceased, whose  estate  has  been  represented  insolvent,  that  fabez  T. 
Waterman,  a  creditor  of  said  estate,  presented  his  claim  against  the 
deceased  to  the  commissioners  of  insolvency  on  said  estate,  with 
whose  decision  on  the  same  he  is  dissatisfied,  and  therefore  gives 
notice  that  he  appeals  from  said  decision  of  said  commissioners,  and 
herewith  files  his  bond  as  required  by  law.  Dated  this  twenty- 
fourth  day  of  February,  A.D.  i879 

yohn  R.  Pulsifer. 

State  of  Maine.     Androscoggin ,  ss.     Probate  Office. 
Received  and  filed  February  25th,  A.D.  i879. 

Attest :  Geo.  S.    Woodman,  Register. 

to   the   general    reasons    above   men-  missioners,  and  that  the  undersigned 

tioned.  is  interested  in  said  estate  as  a  creditor 

When  the  executor  or  administrator  of  said  deceased,  and  as  such  he  makes 

has  declined  to  appeal,  and  some  one  this  application  for  and  notice  of  ap- 

interested  in  the   estate,    as  creditor,  peal." 

devisee,  legatee,  or  heir,  appeals,  the  1.  Sanb.   &  B.   Anno.  Stat.  Wis.,  ^ 

following    statement   should    also    be  4031. 

inserted,  to  wit:  2.  Rev.  Stat.  1883,  c.  66,  §  12. 

"The   undersigned    further    shows  3.  In  Waterman  7'.  Pulsifer,  73  Me. 

that    George    yohnson    the    executor  34,  where  this  precedent  is  found,  the 

(or     administrator)    of    the     estate  court  said  that  this   notice   was   pre- 

of  said   deceased,  declines  to  appeal  cisely  what  the  statute  required, 
from   the  decision  of    the  said  com- 
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(2)  In  Vermont.* 

Form  No.  1 6  2 1 . 

In  the  Matter  of  the  Estate 

of 
Henry  yohnson.  Deceased. 
To  the  Honorable  the  Probate  Court  for  the  district  of  Afontpelier . 

On  September  10,  iS96,  the  undersigned  exhibited  his  claim 
against  the  estate  of  Henry  yohnson,  late  of  Montpelier,  deceased, 
which  estate  is  represented  to  be  insolvent,  to  the  commissioners 
duly  appointed,  who  disallowed  it  to  the  amount  of  twenty-Jive 
dollars.  Therefore  he  appeals  from  the  judgment  of  the  said 
commissioners  to  the  next  stated  session  of  the  County  Court  to 
be  held  at  Montpelier  aforesaid,  in  the  county  of  Washington^  on 
September  25,  iS96,  and  herewith  files  in  the  said  Probate  Court 
a  declaration  of  his  claim  against  the  said  estate  in  conformity 
with  law. 

Dated  September  30,  i896. 

Robert  Davis. 

3.  From  Justice  of  the  Peace.  ^ 

a.  Generally. 

Form  No.   1622. 

In  the  Justice's  Court  inhere  designate  properly  the  venue  of  the 
j7irisdiction)  (or  Before  Abraham  Kent,  yustice  of,  here  designate 
the  official  title  and  the  venue  of  the  jurisdiction). 
yohn  Doe,  plaintiff.       ) 
against  > 

Richard  Roe.  defendant.  ) 

To  yohn  Doe,  plaintiff  (or  to  his  attorney,  naming  hi m^  :  Please 
take  notice  that  Richard  Roe.  the  above  named  defendant,  appeals  to 
{^designate  the  court  to  which  the  appeal  lies),  from  the  judgment 

1.  Rev.  Laws  Vermont,  ^§  2271-2276.  appeal  to  District  Court  must  be  en- 

2.  Statntozy  ProvlBions  —  Kansas.  —  titled  in  the  action  setting  forth  the 
"  It  shall  be  sufficient  to  perfect  any  character  of  the  judgment  and  the  in- 
such  appeal  if  the  appellant  shall  with-  tention  of  the  party  to  apf>eal  there- 
in ten  days  after  the  rendition  of  the  from  to  the  District  Court.  Gen.  Stat, 
judgment  cause  to  be  filed  with  the  Nev.,  ^  4559. 

justice  of  the   peace,   a   statement  in  South   Carolina.  —  On  appeal  from 

writing    that    appellant    does    appeal  a  trial  justice  the  notice  must  state  the 

from   such   judgment   to   the   district  grounds    upon    which   the   appeal    is 

court  of  the  county."  Kan.  Gen.  Stat,  founded.     Code  Civil  Proc.  (S.  Car.) 

1889,  §  4973.           '  359. 

Louisiana —  Verbal  Notice. — "It  The    form    in  the    text,    with    such 

shall  be  sufficient  for  the  party  desir-  modifications  as  may  be  necessary  by 

ing  to  take  the  appeal  to  declare  ver-  reason  of  special  statutory  provisions, 

bally  such  intention."   Garland's  Rev.  will  be  found  applicable  in  those  states 

Code  (La.  1894),  f)  11 29.  which  have  substantially  adopted  the 

Nevada.  —  Notice   of   intention    to  code  practice. 
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rendered  herein  October  20,  i896,  in  favor  of  the  above  named 
plaintiff  and  against  this  defendant,  for  the  sum  of  one  hundred 
dollars  damages  and  twelve  dollars  costs,  and  from  the  whole 
thereof  [or  if  from  a  part,  specify  what  part) . 

Richard  Roe 
(or  Richard  Roe 
by  Samuel  P.  Blair,  his  attorney).^ 
Dated  October  25,  i896. 

b.  In  Alabama. 
Form  No.   1623. 

The  state  of  Alabama,  )  Circuit  Court  (or  City  Court  of,  desig- 
fefferson  county.  \      nating  properly  the  particular  court). 

John  Doe,  plaintiff,       ) 
against  > 

Richard  Roe,  defendant.  ) 
To  fohn  Doe,  plaintiff  in  said  cause  : 

You  are  hereby  notified  that  the  aforesaid  Richard  Roe,  the  de- 
fendant in  the  above  entitled  cause,  has  prayed  and  obtained  an 
appeal  from  the  judgment  therein  rendered  by  Abraham  Kent,  a 
justice  of  the  peace  (or  a  notary  public,  ex-ofjicio  justice  of  the 
peace)  in  and  for  said  state  and  county,  to  the  next  term  of  the 
Circuit  Court  {ox  to  the  City  Court  of,  designating  properly  the  par- 
ticular court)  in  and  for  Jefferson  county,  Alabama. 

Witness  my  hand,  this  the  19th  day  of  September,  i896. 

Edward  Green,  Circuit  Clerk, 
(or  if  the  appeal  is  taken  to  a 
city  court.  Clerk  ox  Register). 

Form  No.  1624. 

(  Venue  and  title  as  in  Form  No.  1623.) 
To  John  Doe,  plaintiff  : 

Please  take  notice  that  Richard  Roe,  defendant  herein,  has 
prayed  an  appeal  from  the  judgment  rendered  by  me  in  this  action 
September  10,  i896,  and  that,  he  having  complied  with  the  require- 
ments of  the  law  so  as  to  entitle  him  to  an  appeal,  the  same  has 
been  granted  to  the  next  term  of  the  Circuit  Court  to  be  held  in 
Jefferson  county. 

Witness  my  hand,  the  2oth  day  of  September ,  i896. 

Abraham  Kent,  Justice  of  the  Peace 
(or  Notary  Public,  ex-offcio  Justice 
of  the  Peace  of  Jefferson  County) . 

1.  Signature     to    Notice    of     Appeal  tomey.      Tex.    Rev.    Stat.    (1895),    ^ 

to  Authorize  a  Judgment  by  Default  on  1670. 

appeal  from  the  justice  to  the  county         Notice  must  be  signed  and  presented 

court    or   to    a   district    court    must  to  the  justice  by  the  appellant  or  his 

be    by    the    clerk    of    the    court,    or  attorney.     Morris  v.  Brewster,  60  Wis- 

by    the   appellant,    his    agent  or    at-  229. 
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c.  In  Arizona,  California,  Colorado,  Idaho,  Montana,  Nevada,  New 
Mexico,  and  Utah. 

Form  No.  1625. 
State  of  inhere  insert  name  of  state). 

In  the  Justice's  Court  of  {here  insert  name  of  township  or  city  and 
county), 
yohn  Doe.,  plaintiff,       \ 

against  >  Notice  of  Appeal. 

Richard  Roc,  defendant.  ) 

You  will  please  take  notice  that  the  above  named  defendant  here- 
by appeals  to  {here  insert  the  name  oj"  the  court  to  which  the  appeal 
/ies)'^  from  the  judgment  herein  made  and  entered  or  rendered  in  the 
said  Justice's  Court  on  the  25th  day  of  September.,  i896,  in  favor  of 
said  plaintiff  and  against  said  defendant, and  from  the  whole  thereof 
{if from  a  part  state  what  part)  .2  This  appeal  is  taken  on  questions 
both  of  law  and  of  fact  {state  when  required). 

Yours,  etc., 

yohn  F.  Smith., 
Dated    October  1,  iS96.        Attorney  for  Defendant  and  Appellant. 
To  the  justice  of  said  Justice's  Court,  and  to  William  Brown,  Esq.,. 
attorney  for  plaintiff  and  respondent. 

d.  In  Arkansas.  3— Sand.  &  H.  Dig.,  6  4431. 
Form  No.   1626. 

Before  Abraham  Kent,  Justice  of  the  Peace  for  Cadoo  township^ 
Clark  county,  state  of  Arkansas. 

yohn  Doe.  plaintiff, 

against 

Richard  Roe.  defendant. 

To  yohn  Doe  (or  to  William  Styles,  attorney,  or  agent  of,  accord- 
ing to  the  fact),  the  above  named  plaintiff: 

You  are   hereby  notified   that   I  have  taken   an  appeal    from  the 

1.  In  Arizona,  Idaho,  Montana,  and  So  in  Idaho,  Rev.  Stat.  (1887),  §4838. 
Nevada,  the  appeal  is  taken  to  the  Dis-  But  this  statement  is  unnecessary  in 
trict  Court,  in  California  to  the  Su-  Arizona,  Montana,  Nevada,  or  Utah, 
perior  Court,  in  Colorado  totheCounty  In  People  -'.  County  Ct.,  10  Cal. 
Court,  in  Utah  to  the  Probate  Court,  19,  is  found  the  following  notice  r 
and  in  New  Mexico  to  either  the  dis-  ^'Charles  L.  Cresman  7*.  Lewis  S. 
trict  Court  or  the  Probate  Court.  Sevmour   and    George  F.  yones — In 

2.  If  the  Appeal  is  Taken  from  a  Part  Justice  Bus/rs  Court,  Placerxnlle 
of  the  Judgment,  the  notice  should  con-  Township,  County  oi  El  Dorado. — The 
tain  a  statementto  that  effect ;  as,  "This  plaintiflF  in  the  above-entitled  cause  is 
appeal  is  taken  from  that  part  of  the  notified  that  the  defendant,  George  F. 
judgment  which  awards  costs  to  the  yones,  appeals  from  the  judgment  ren- 
plaintifT,"  etc.  dered    in   said   cau.se,    to   the    county 

Code  Civil    Proc.  Cal.,  ^  974,  Re-  court  of  El  Dorado  County,  and  that 

quires  the  notice  to  "  state  whether  the  said  appeal  is  from  the  whole  judg- 

appeal  is  taken  from   the  whole  or  a  ment,  and  on  questions   of  both   law 

part  of  the  judgment,  and  if  from  a  and  fact.  Respectfully, 

part,  what  part,  and  whether  the  ap-  "  George  F.  yones. 

peal  is  taken  on  questions  of  law  or  "  yulv  2lst,  i&57." 
fact  or  both."  3.  Oral  notice  may  be  given  at  the 
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judgment  of  the  justice  in  the  above  entitled  cause  to  the  Circuit 
Court  of  Clark  county.  Richard  Roe,  Appellant. 

Dated  September  19,  i896. 

e.  In  District  of  Columbia. 

Form  No.   1627. 
District  of  Columbia,  to  wit : 

In  Justice's  Court,  before  Abraham  Kent,  a  Justice  of  the  Peace 
in  and  for  the  District  of  Columbia,  the  15th  day  of  September ., 
A.D.  i856. 

yohn  Doe,  plaintiff,       ^  At  Lauo,  Docket  No.  16. 
against  >      Judgment  for  plaintiff 

Richard  Roe,  defendant.  )      for  $67.30. 

To  y^ohn  Doe,  plaintiff  :  You  are  hereby  notified  that  I  have  this 
18th  day  of  September ,  i896,  filed  with  said  court  a  motion  for  an 
appeal  from  the  judgment  of  said  justice  in  the  above  entitled  cause, 
and  that  I  shall,  on  the  20th  day  of  September,  i896,  at  the  hour  of 
9  o'clock  A.Af.,  at  the  office  of  said  justice,  No.  540  F  street, 
N.  W.,  in  Washington  City,  District  of  Columbia,  offer  William 
Bowie,  residence.  No.  716  10th  street,  JV.  W.,  between  G  and  /:/ 
streets,  as  surety  on  said  appeal. 

Richard  Roe.  (seal) 

Attest  : 

Abraham  Kent,  J.  P.  (seal) 

f.  In  lowa.i 

Form  No.  1628. 
yohn  Doe      ) 
against        >  In  Justice's  Court:   Before  Abraham  Kent,  Esq. 
Richard  Roe.  \ 

To  yohn  Doe,  plaintiff:  You  will  please  take  notice  that  I  have 
appealed  from  the  judgment  rendered  herein  on  the  15th  day  of 
September,  i896,  for  thirty  dollars  damages,  and  four  dollars 
costs,  to  the  District  Court  of  Harrison  county,  and  that  such  ap- 
peal will  be  brought  on  to  be  heard  and  for  further  proceedings  at 
the  October  Term  of  said  District  Court,  to  be  held  at  the  Court 
House  at  Logan,  in  said  county,  on  the  5th  day  of  October,  \896. 

Richard  Roe,  Defendant, 
Dated  September  20,  i896. 

g.  In  Louisiana. 

Form  No.   1629. 
yohn  Doe      ) 
against        >  Justice's  Court  for  the  Parish  of  Orleans. 
Richard  Roe.  ) 

To  yohn  Doe:  You  will  please  take  notice  that  Richard  Roe,  the 

time  of  rendition  of  the  judgment,  but  peal  is  not  allowed  on  the  day  of  the 
if  the  appeal  is  not  allowed  on  the  same  rendition  of  the  judgment,  a  written 
day,  the  written  notice  in  Form  No.  notice  of  appeal  must  be  given.  Mil- 
1626  may  be  given.  ler's  Code  Iowa,  fj  3588. 

1.  Necessity  of  Notice.  —  If  the  ap- 
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defendant  in  the  above  entitled  action,  appeals  from  the  judgment 

(or  order)  rendered  (or  made)  and  entered  in  the Justice's 

Court,  Parish  of   Orleans,  on  September  SO,  iS96,  in  favor  of  the 
above    named    plaintiff,    for    seventy-jive    dollars    and    sixty   cents 

damages  and  costs,  to   the Judicial   District  Court   of  the 

state  of  Louisiana,  and  that  such  appeal  will  come  on  to  be  heard 
and  for  trial  at  the  next  term  of  the  said  court  to  be  held  at  New 
Orleans  in  the  Parish  of  Orleans  on  the  20th  day  of  October,  iS96. 
Witness  my  hand,  in  the  Parish  of   Or- 
leans, this ^rst  day  of  October,  i896.  Abraham  Kent, 

Justice  of  the  Peace. 

h.  In  Minnesota.  1 
Form  No.  1630. 

State  of  Minnesota,  )  In  Justice  Court,  before  Abraham  Kent, 

County  of  Goodhue.  \      '  Justice  of  the  Peace. 

John  Doe,  plaintiff,       ) 
against  > 

Richard  Roe,  defendant.  ) 

Sirs:  Please  to  take  notice  that  the  above  named  Richard  Roe  ap- 
peals to  the  District  Court  in  and  for  said  county,  from  the  judg- 
ment rendered  by  said  justice  of  the  peace,  in  the  above  entitled 
action,  on  the  25th  day  of  September ,  i896,  against  said  Richard 
Roe  therein,  for  ofie  hundred  and  twelve  ^^  dollars,  and  that  the 
said  appeal  is  taken  upon  questions  of  law  and  fact. 
Dated  October  1,  i896. 

Yours  respectfully, 
Richard  Carey, 

Attorney  for  Richard  Roe,  Defendant. 
To  the  above  named  John  Doe, 
and  Walter  Sands, 

Attorney  for  said  John  Doe, 
and  Abrahatn  Kent, 

Justice  of  the  Peace. 

i.  In  Missouri.  2 

Form  No.  1 6  3 1 . 

■^  .'  ^  '       /  Before  Abraham   Kent,    Justice  of   the 

D-i      JD       jf     J      ^    \  Peace  for  Lamar  township. 

/f/c«ara /toe,  deiendant.  )  ^ 

To  John  Doe,    plaintiff^  and  appellee  :  You   are   hereby  notified 

1.  DeBignation  of  Justice.  —  A  notice  2.  Mo.  Rev.  Stat.  1889,  p.  2268. 

of  appeal  from  a  judgment  rendered  Forcible  Entry  and  Detainer.  —  No 

by  a  justice  of  the  peace,  which  wholly  notice  of  appeal  is  required  in  forcible 

fails  to  show  by  what  justice  the  judg-  entry  and  detainer.  Carter  v.  Tindall, 

ment  was  rendered,  is  a  nullity.     Pet-  28  Mo.  App.  316. 
tingill  V.  Donnelly,  27  Minn.  332. 
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that  I  have  taken  an  appeal  to  the  Circuit  Court  of  Barton  county 
from  the  judgment  of  Abraham  Kent,  justice  of  the  peace,  which 
was  rendered  by  him  against  me  in  this  cause,  on  the  30tk  day  of 
August,  i896. 

Richard  Roe,  Defendant  and  Appellant. 
Dated  October  5,  i896. 

j.  In  New  Jersey  — Gen.  Stat.,  p.  1891,  §  138. 
Form  No.  1632. 

-^       .  (     ^"  ^^^  Justice  Court, 

R'  h     fl    R       (         Before  Abraham  TiTi^w/,  Justice. 

To  Abraham  Kent,  Justice,  and  to  the  above  named  defendant : 

You  are  hereby  notified  that  I  appeal  from  the  judgment  ren- 
dered against  the  above  named  plaintiff  in  my  favor,  in  this 
action  on  the  thirtieth  day  oi  September,  i896,  for  jifty-three  dollars 
debt  and  seven  dollars  costs  to  the  next  court  of  common  pleas  for 
Bergen  County. 

Dated  October  5th,  i896.  John  Doe,  Plaintiff. 

(^Ajffidavit  of  good  faith  as  in  Form  No.  1577  supra,  ij"  necessary.) 

k.  In  New  York  — Code  of  Civ.  Ppoc,  §  3047. 

Form   No.  1633. 

yohn  Doe      )  t     <.•     »    r-> 
■^        .     ^         (         ustice  s  Court, 

agamst         >  ^        <^   ^  ij,  4. 

Richard  Roe.)  Suffolk  county . 

To   WiUiatn   A.  Strawson,   Justice  of  the  Peace,   and   yohn  Doe, 
plaintiff  : 
Take  notice  that  the  above  named  defendant,  Richard  Roe,  here- 
by appeals  to  the  county  court  of  Suffolk  county  from   a  judgment 
rendered  against  him  in  this  action  by  the  said  William  A .  Strawson, 
justice,  in  favor  of  the   plaintiff  above  named,  on  the  10th  day  of 
October,  i896,  for  one  hundred  and  tiventy-Jive  dollars  damages  and 
seventeen  ^-^-^  dollars  costs,  and  that  the  said  defendant  demands  a 
new  trial  in  the  appellate  court. 
Dated  October  15,  i896. 

Yours,  etc., 

Richard  Roe,  Defendant  and  Appellant 
(or  yames  Robinson,  attorney  for  Richard  Roe, 
Defendant  and  Appellant) . 

Form  No.   1634. 
(Precedent  in  Andrews  f.  Long,  19  Hun  (N.  Y.)  303.) 

[(  Venue,  title  of  court  and  cause.  )'\^ 

Please  take  notice  that  Elizabeth  N.  Andre-xs,  the  plaintiff  here- 

1.  The  words  to  be  supplied  in  f     ]  are  not  in  the  reported  case. 

959  Volume  I. 


1635.  APPEALS.  1685. 

in,  appeals  to  the  Kings  County  Court  from  the  judgment  of  this 
court  entered  herein  on  April  9,  i879,  in  favor  of  Timothy  Long, 
the  defendant,  and  for  the  sum  of  %5.81  costs,  and  from  every  part 
of  said  judgment,  on  the  following  grounds,  viz.  : 

I.  That  said  judgment  was  rendered  upon  an  issue  of  fact. 

II.  That  the  claim  in  litigation  herein  was  for  more  than  fifty 
dollars. 

III.  That  said  judgment  was  rendered  contrary  to  the  evidence 
on  said  trial. 

Dated  April  23,  iS79. 

Respectfully, 

y^o/rn  Andrews, 
Plaintiff's  Attorney,  44  Court  Street,  Brooklyn. 
To  Timothy  Long,   Defendant,    Hon.    E.    W.    Bloom,  Justice  ^ 
[[properly  designated  by  ofiicial  title)'\.^ 

APPEAL  FROM   A   DISTRICT  COURT  OF  THE    CITY  OF   NEW  YORK  TO 
SUPREME  COURT. 

Form  No.  1635. 

District   Court   of    the   City  of    New   York    for  the  8th   Judicial 
District. 
yohn  Doe       ) 
against         >  Notice  of  appeal. 
Richard  Roe.  ) 

Take  notice  that  Richard  Roe,  the  defendant  herein,  appeals  to 
the  next  appellate  term  of  the  Supreme  Court  of  the  state  of  New 
York,  for  the  First  Department,  from  the  judgment  of  Joseph  H. 
Stiner,  Esq.,  justice,  rendered  herein  on  the  25th  day  of  September, 
i896,  in  favor  of  the  above  named  plaintiff  and  against  the 
above  named  defendant,  for  one  hundred  and  ten  dollars  dam- 
ages and  seventeen  and  one-half  dollars  costs,  and  from  the  whole 
thereof. 

Dated  October  1,  iS96. 

Yours,  etc., 
P.  H.   Tollman,  Attorney  for  Richard 
Roe,  Defendant  and  Appellant. 
To  foseph  H.  Stiner,  Justice  of  the  Dis- 
trict Court  of  the   City  of  New  York, 
for  the  eighth  judicial  district,  and  to 
Satnuel    Banks    Benn,    Attorney     for 
Plaintiff. 

1.  This  notice  was  held  insufficient     missed  for  want  of  jurisdiction.     The 
because  signed  by  the  plaintifFs  attor-     form  of  the  notice,  however,  was  not 
ney  and  not  by  the  appellant,  no  au-     deemed  insufficient, 
thority  appearing  to  bind  the  defendant        2.  The  words  to  be  supplied  in  [     ] 
-by  the  notice,  and  the  appeal  was  dis-    are  not  in  the  reported  case. 
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1.  In  North  Carolina. 
Form  No.  1636. 

(Statutory  Form  i  N.  C.  Code  362.) 

EicharrRoe,  defendant.]     /^^^^^^  °^  Mecklenburg^. 
To  Abraham  Kent.,  Esq.,  a  justice  of  the  peace  for  said  county. 

Take  notice,  that  the  defendant  in  the  above  action  appeals  to 
the  Superior  Court  from  the  judgment  rendered  therein  by  you  on 
the  10th  day  of  October,  i896,  in  favor  of  the  plaintiff,  for  the  sum 
of  sixty-Jive  dollars  damages,  and  the  further  sum  of  three  dollars 
and  seventy-Jive  cents  costs,  and  that  this  appeal  is  founded  upon 
the  ground  that  the  said  judgment  is  contrary  to  law  and  evidence. 
Dated  this  15th  day  of  October,  i896. 

Walter  R.  Davis. 
Attorney  for  appellant. 

m.  In  North  Dakota.  1 
Form  No.   1637. 

State  of  North  Dakota,  }  In  Justice  Court,  before  Abraham 

County  of  Burleigh.        ^      '         Kent,  Justice  of  the  Peace. 
yohn  Doe,  plaintiff,       ^ 

against  >  Notice  of  Appeal. 

Richard  Roe,  defendant.  ) 

Please  take  notice  that  the  above  named  Richard  Roe  appeals  to 
the  District  Court  in  and  for  said  county,  from  the  judgment  ren- 
dered by  said  justice  of  the  peace,  in  the  above  entitled  action,  on 
the  thirtieth  day  of  September,  i896,  in  favor  of  said  yohn  Doe, 
plaintiff,  and  against  said  Richard  Roc,  defendant,  for  the  sum  of 
one  hundred  and  ten  dollars. 

Dated  Bismarck  Xhx&JiJth  day  of  October,  A.D.  \896. 

Herman  Shupc. 
Attorney  for  Defendant  and  Appellant. 
To  George  Strong, 

Attorney  for  Plaintiff  und  Respondent. 

NOTICE    BY    CLERK. 

Form  No.  1638. 

State  of  North   Dakota,  )  In  Justice  Court,  before  Abraham 

County  of  Burleigh.  ^"  '  Kent,  Justice  of  the  Peace. 

John  Doe,  plaintiff  and  respondent,      '  \  ^.j^^^,^  ^^^.^^  ^^  , 
against  >        ..        j.   »  ,  *' 

Richard  Roe,  defendant  and  appellant.     )  ^^ 

To  Abraham  Kent,  Justice  of  the  Peace  : 

Please  take  notice  that  an  appeal  has  been  taken  in  the  above  en- 
titled action  from  a  judgment   rendered  in  the  above  court  on  the 

1.   Rev.  Codes  1895,  §§  6771,  6777. 
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thirtieth  day  of  September .,  i896,  in  favor  of  the  above  named  yohn 
Doe  and  against  the  above  named  Richard  Roe,  for  one  hundred 
and  ten  dollars,  by  the  service  of  a  Notice  of  Appeal,  and  the  filing 
of  the  same,  together  with  the  undertaking  required  by  law,  in  my 
office. 

The  undertaking  filed  entitles  the  appellant  to  a  stay  of  execution. 
You  are  further  notified  that  you  are  required,  within  ten  days, 
to  transmit  to  me   the  record  required  by  §  6777  of  the  Revised 
Codes  of  North  Dakota. 

Edward  Green, 
Clerk  of  the  District  Court  Burleigh  County,  N.  D., 
Sixth  Judicial  District. 

n.  In  Oregon.  1 

Form  No.  1639. 

In  the  Justice's  Court  for Precinct, 

County  of  Multnomah,  State  of  Oregon. 

>^'^  f  ^ins^t  ^'''^'^'       \  ^^^^^^  ^^  ^PP^.^^ 

„.,       ,g         .   r     J      .(     froin  Judgment  in  Justice's  Court. 
Richard  Roe,  defendant.  )  j      >r>  j 

To  the  above  named  yohfi  Doe:  2 

You  will  please  take  notice  that  the  plaintiff  in  the  above  entitled 

action  hereby  appeals  to  the  Circuit   Court  of   the  state  of  Oregon, 

from  the  judgment  made  and  entered  in  the  said  Justice's  Court  for 

the  precinct  of  — ,  county  of  Multnomah,  state  of  Oregon,  on 

the  SOth  day  of  September ,  i896,  in  favor  of  said   ^ohn  Doe  and 

against  said  Richard  Roe  and  from  the  whole  of  said  judgment, 

which  said  judgment  is  to  the  effect  that  the  (state  the  effect  of  the 

judgment^ . 

Wilbur  Hoadley,  Attorney  for  Defendant. 

Form  No.  1640.3 

(Precedent  in  Lancaster  v.  McDonald,  14  Oregon  264.) 

In  the  Justice's  Court  for  Toncalla  Precinct,  Douglas  County, 
State  of  Oregon  :  J.  H.  Lancaster ,  Plaintiff,  v.  fames  McDonald, 
Defendant. 

Civil  action  to  recover  money. 

To  y .  H.  Lancaster,  and  C.  A.  Sehlbrede,  his  attorney:  You 
are  hereby  notified  that  James  McDonald,  the  defendant,  appeals 
to  the  circuit  court  of  the  vState  of  Oregon  for  the  County  oi  Douglas, 

1.  SufBlclency  of  Notice.  —  A  notice  of  appeal  from  a  justice  court  of  the 
of  appeal  from  a  justice's  court  which  adverse  party  by  the  initials  of  his 
acquaints  the  opposite  party  that  an  given  names  will  not  of  itself  render 
appeal  is  taken  in  a  particular  case  is  the  notice  insufficient.  Starks  %>.  Staf- 
sufficient.    Lancaster  v.  McDonald,  14  ford,  14  Oregon  317. 

Oregon  264.  3.  This  notice  was  held  a  sufficient 

2.  Designation  of  Adverse  Party  by  compliance  with  §  69  of  the  Justice's 
Initials.  — The  designation  in  a  notice     Code. 
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from   the  judgment  of  the  justice's  court   for    Toncalla   Precinct, 
Douglas  County,  Oregon,  given  and  entered  therein  in  the  above 
entitled  action  on  the   Jfth  day  of  August,  \%85,   in   favor  of  the 
above  named  plaintiff,  and  against  the  above  named  defendant. 
yaincs  McDonald,  Defendant,  in  person. 

Form  No.  1 6  4  i . 

(Precedent  in  Neppach   v.  Jordan,  13  Oregon  247.)! 

In  Justice' s  Court  for  Couch  Precinct. 
William  Neppach,  Plaintiff,  ^ 

V.  >  Notice  of  appeal  —  civil  action. 

W.  P.  Jordaji,  Defendant.  ) 
To  William  Neppach  and  Charles  H.  Hczvett,  your  Attorney  : 
Please  take  notice  that  the  defendant  in  the  above  entitled  action 
appeals  from  the  judgment  rendered  and  entered  therein  of  thejifth 
day  of  yune,  A.D.  i8^<5,  in  favor  of  the  said  plaintiff  and  against 
the  said  defendant,  for  the  possession  of  the  premises  described  in 
the  complaint  herein,  and  costs  and  disbursements,  and  from  the 
whole  of  such  judgment,  to  the  Circuit  Court  of  the  state  of  Oregon 
for  the  county  of  A/ultnomah. 

E.  O.  Doivd,  Atty.  for  defendant. 

o.  In  South  Dakota. 

Form  No.   1642. 

Stateof  South  Dakota,  )  In  Justice  Court, 

County  of  Hughes.         \  Before  Abraham  Kent,  Justice  of  the  Peace. 
John  Doe,    plaintiff   and   respondent,       )  Notice  of  Appeal  from 
against  [>      Judgment  of  Justice 

Richard    Roe,   defendant    and   appellant.  )       of  the  Peace. 

Please  take  notice  that  Richard  Roc,  the  defendant  in  the  above 
entitled  action,  appeals  from  the  whole  2  of  the  judgment  entered 
therein  on  the  30th  day  of  September,  i896,  in  favor  of  the  said  John 
Doe  and  against  the  said  Richard  Roe,  for  one  hundred  and  ten 
dollars  and  ^f-z^^w^y  cents,  to  the  Circuit  Court  in  and  for  Hughes 
county,  upon  the  questions  of  law  and  fact  therein,  and  demands  a 
new  trial  in  said  Circuit  Court. 

Yours,  etc.. 

Arch.    Wilson.  Attorney  for  Defendant. 
To  Ralph  Simonson,  Esq., 

Attorney  for  Plaintiff,  and 
Abraham  Kent,   Esq., 

Justice  of  the  Peace  of  the  County  of  Hughes. 

1.  This  notice  was  held  to  sufficiently  the  appeal  is  taken  from  the  whole  or 
describe  the  judgment.  a  part  of  the  judgment,  and  if  from  a 

2.  Appeal  from  Whole  or  Part  of  Judg-  part,  what  part,  and  whether  the  judg- 
ment. —  By  the  South  Dakota  Justices'  ment  is  taken  on  questions  of  law  or 
Code,  the  "notice  must  state  whether  fact,  or  both.     Comp.  L.,  ^  6129. 
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p.  In  Washington  —  Code  of  Ppoc,  §  1 63 1 . 
Form  No.   1643. 

Before  Abraham  Kent,  Justice  of  the  Peace  in  and  for Pre- 
cinct, King  county. 
yohn  Doe,  plaintiff,        )               N      7/9 

n-  L      J    T>      jf     J     4.C      Notice  of  Appeal. 
Richard  Roe,  derendant.  )  ^^ 

To  the  above  named  yohn  Doe,  plaintiff,  and  to  Richard  Hughes, 

attorney  for  said  plaintiff  : 

You  [and each  ofyou^  will  please  hereby  take  notice  that  the  above 

named  Richard  Roe  hereby  appeals  from  the  judgment  of  the  above 

entitled  court  herein,  to  the  Superior  Court  of  the  county  of  King. 

Dated  at  Seattle  this  thirtieth  day  of  September ,  i896. 

Charles  Carey,  Attorney  for  Defendant. 

q.  In  Wisconsin  1  —  Sanb.  &  B.  Stat.,  §  3754. 

Form  No.  1644. 

Justice's  Court,  / 

County  of   Walworth.  ) 

yohn  Doe      ) 
against        >  Before  Abraham  Kent,  Justice  of  the  Peace. 
Richard  Roe.  ) 

To  Abraham  Kent,  Justice  of  the  Peace  :  You  are  hereby  notified 
that  I  appeal  to  the  Circuit  Court  of  Walworth  county  from  the 
judgment  entered  in  this  action  by  you  on  the  30th  day  of  August, 
i896,  in  favor  of  the  above  named  plaintiff',  and  against  me,  for 
forty-jive  dollars  damages  and  six  dollars  costs.        Richard  Roc. 

Dated  Octobers,  i896. 

Form  No.  1645. 

(Precedent  in  Smith  v.  Ormsby,  61  Wis.  14.) 

State  of  Wisconsin,  County  of  yackson  —  In  Justice  Court  —  Simon 

Bergsing,  Justice  of  the  Peace. 
Delbert  Smith,  plaintiff,  against  H.  y.  Ormsby,  defendant. 

Notice  of  Appeal. 
To  Simon  Bergsing,  Justice  of  the  Peace  :  Take  notice  that  the 
above-named  defendant,  H.  y.  Ormsby,  hereby  appeals  to  the  cir- 
cuit court  of  tl^e  county  of  yackson  from  the  judgment  and  order 
rendered  in  this  action  before  Simon  Bergsing,  justice  of  the  peace, 

1.  In   Morris  v.  Brewster,  60  Wis.  ment  entered  in  this  action  before , 

229,   the  notice  was  in    these   words :  the  above  named  municipal  judge  in 

^^  Patrick    Morris,  plaintiff,    against  2ind  ior  Chippetva  county,  Wisconsin, 

L.  D.  Brevjster  and  D.  E.  Miles,  de-  in  favor  of  the  above  named and 

fendants.  To  Henry  Coleman,  Munic-  against  the  above  named   defendants, 

ipal    Judge :    Please    take  notice  that  for  the  sum  of  %37.87  damages,   and 

thevibowendimed  Patrick  Morris  here-  $11.53    costs.      Yours,    etc.,     Z>.    £. 

by  appeals  to  the  circuit  court  of  the  Miles,  Loren  D.  Brewster." 
county   of   Chippexva  from   the  judg-         This  notice  was  held  defective  be- 
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on  the  21st  day  of  September,  A.D.  i85<?,  in  favor  of  the  above- 
named  plaintiff  Delbert  Smith,  and  against  the  above-named  defend- 
ant, H.  y.  Ormsby,  for  Jifty  dollars  damages  and  fourteen  dollars 
and  two  cents  costs. 

Geo.  P.  Rossman,  Att'y  for  Defendant. 

4.  In  Criminal  Proceedings.^ 

a.  By  Defendant. 

Form  No.  1646. 

(Ind.  Stat.  (1896),  (j  1887.) 
The  State  of  Indiana  ) 

against  >  Marion  Criminal  Circuit  Court. 

jfohn  Lynch.  ) 

Please  take  notice  that  I  have  appealed  to  the  Supreme  Court 
from  a  judgment  rendered  in  this  cause  on  September  25,  i896.  in 
favor  of  the  state  of  Indiana,  and  against  me. 

Dated  October  5,  i896.  John  Lynch,  Defendant. 

By  Daniel  Fitzpatrick,  Attorney  for  Defendant. 
To  Oliver  Sims,  Prosecuting  Attorney,  Marion  Criminal  Circuit 

Court. 
To  Edivard  Green,  Clerk  of  the  Marion  Criminal  Circuit  Court. 

Form  No.  1647. 
(N.  Y.  Code  Crim.  Proc,  §  523.) 

State  of  New  York,  County  Court  of  Suffolk  county. 

The  People  of  the  State  of  " 

New  York 

against 

yohn  Lynch. 

To  W.  R.  Duval,  Clerk,  and  to  Walter  H.  Jaycox,  District  At- 
torney of  Suffolk  County  :  Sirs — You,  and  each  of  you,  are  hereby 
notified  that  jfohn  Lynch,  the  defendant  herein,  apf>eals  from  the 
judgment  of  conviction  rendered  against  him  in  this  court  on  the 

cause  of  improper  designation  of  the  by  a  verbal  notice  in  open  court.  Hun- 
parties  by  whom  the  appeal  was  taken,  ter  v.  Territory  (Arizona,  1894),  36 
the  cause  in  which  it  was  taken,  and  Pac.  Rep.  175.  To  the  same  effect  see 
the  judgment  appealed  from;  and  it  Cornell  t'.  Latta,  i  Mont.  714. 
was  held  immaterial  that  the  justice  California.  —  The  notice  should 
might  spell  out  the  notice  which  the  state  the  appeal.  Penal  Code  Cal.,  ^ 
paper   was   intended   to   express    and  1240. 

might  detect  the  omissions  and  mis-  Minnesota.  — The     notice    must 

takes  therein.  specify  "  generally  the  grounds  of  the 

1.  Arizona — Appeals  in  Criminal  Pro-  appeal,  as  follows,  to  wit :  that  the  ap- 

ceedlngs.  —  The    Penal    Code  Ariz,    (j  peal  is  taken  upon  questions  of   law 

1866,  which   provides   that  an  appeal  alone  or  upon  questions  of  fact  alone 

to  the  supreme  court  of  the  territory  or  upon  questions  of   law   and  fact." 

is  taken  by  "  filing  with  the  clerk  of  the  Stat.  Minn.  (1894),  ^$5068,  5112. 

court  in  which  the  judgment  or  order  Nevada.  —  The   notice    must    state 

appealed  from  is  entitled  or  filed,  a  that   the  appellant  appeals  from  the 

notice   staying   the    appeal    from  the  judgment.     Gen.   Stat.    Nev.,    ^   4354 

same,"  requires  the  filing  of  a  written  (Code  Crim.  Proc,  §  474). 

notice  and  the  appeal  cannot  be  taken  Oregon  —  Signature.  —  Where    the 
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10th  day  of  October,  iS96,  to  the  Appellate  Division  of  the  Supreme 
Court  of  the  state  of  A^ezc  Tork,  Second  Department. 
Dated  October  15,  i896. 

Thos.  R.  Youngs,  Attorney  for  Defendant. 

b.  By  the  State  or  People. 
Form  No.   1648. 

(  Title  of  court  and  cause  as  in  Form  No.  1646. ) 
Take  notice  that  the  state  of  Indiana  has  appealed  to  the  Su- 
preme  Court  1  of  the   state  from  the  judgment    rendered  by  the 
Marion  Criminal  Circuit  Court,   September  25,  i896,  in   favor  of 
you,  the  said  defendant,  and  against  the  said  state  of  Indiana. 

Oliver  Sims,  Prosecuting  Attorney. 
To  John  Lynch,  Defendant. 
Dated  October  1,  i896. 

Form  No.   1649. 

(  Title  of  court  and  cause  as  in  Form  No.  1647.) 
To  John  Lynch,  defendant  (or  Thos.  R.  Toungs,  attorney  for  de- 
fendant) :  You  are  hereby  notified  that  the  people  of  the  state  of 
Neiv  Tork  hereby  appeal  from  the  judgment  of  this  court  rendered 
herein  on  the  10th  day  of  October,  i896,  allowing  the  demurrer  of 
the  defendant  to  the  indictment,  to  the  Appellate  Division  of  the 
Supreme  Court  of  the  state  of  A^e^l;  Tork,  Second  Department. 2 
Dated  October  15,  \896. 

Walter  H.  faycox. 
District  Attorney  for  Sufolk  County. 

NOTICE    TO    CLERK. 

Form  No.  1650. 

(  Title  of  court  and  cause  as  in  Form  No.  1646. ) 

Please  take  notice  that  the  state  of  Indiana  has  appealed  to  the 
Supreme  Court  ^-  from  the  judgment  rendered  September  25,  i896, 
in  this  cause.  Oliver  Sims,  Prosecuting  Attorney. 

Dated  October  1,  i896. 
To  Ed-ward   Green,   Clerk  of  the 

Marion  Criminal  Circuit  Court. 

5.  In  United  States  Courts. 

IX     ADMIRALTY     FROM    THE     UNITED     STATES     DISTRICT    COURT     TO 
THE    UNITED    STATES    CIRCUIT    COURT    OF    APPEALS. 

appeal  is  taken  bj  the  state,  the  notice  1.  Notice   of  an  appeal  by  the  state 

must  be  signed  by  the  District  Attor-  in  a  criminal  case  must  also  be  served 

ney  for  the  county;  when  taken  by  the  on  the  clerk  of  the  court  from  which 

defendant,  it  may  be  signed  either  by  the  appeal  is  taken.     Ind.  Rev.  Stat, 

him  or  by  an  attorney  for  him.    Hill's  (1881),  %  1887. 

Anno.  Laws  Oregon,  ^  1439.  2.  N.  Y.  Code  of  Crim.  Proc,  §  522. 
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Form  No.   1651. 

District  Court  of   the   United   States    for   the    Southern  District  of 

New  York, 
yoseph    Walton,    libelant,  ^ 

against  I  xt  .•         c  \  1 

The  Ship  North  Star,  (  ^«*'^^  ^^  ^PP^^^^- 

Richard  Black,  claimant.  J 

Sirs:  Please  take  notice  that  Joseph  Walton,  the  above  named 
libelant,  hereby  appeals  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  from  the  final  decree  entered  herein 
on  the  twentieth  day  of  September,  iS96. 

W.    W.   Goodrich,  Proctor  for  Libelant  and  Appellant. 

Dated  September  25,  i890. 
To  Owen  &  Gray,  Proctors  of  Claimant  and  Appellee, 
and  to  John  A.  Shields,  Clerk  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

FROM    UNITKD    STATES    COURT    OF    CLAIMS. 

Form  No.   1652. 

(Precedent  in  Cervantes  -•.  U.  S.,  16  How.  (U.  S.)  620.) 

Cruz  Cervantes,  claiinant,  vs.   United  States. 
Attorney- General' s  Office. 

Washington,  D.  C.  July  11,  i853. 
You  will  please  take  notice  that  the  appeal  in  the  above  case 
from  the  decision  of  the  commissioners  to  ascertain  and  settle  the 
private  land  claims  in  the  State  of  Calif oriiia  to  the  District  Court 
of  the  United  States  for  the  Northern  District  of  California  will 
be  prosecuted  by  the  United  States.  C.   Cus'hinjr, 

Attorney-General  United  States. 
To  the  Clerk  of  the   District   Court  of  the  United  States  for  the 
Northern  District  of  California.  San  Prancisco. 

6.  In  Patent  Cases. 

For  forms  relating  to  Patents,  consult  the  title  Patents. 

7.  Miscellaneous  Appeals. 

a.  Municipal  Affairs  Generally.  1 

(1)  From  County    Commissionkrs  —  Ohio  Rkv.   Stat..   §  896. 

Form  No.  1653. 
(  Title  of  court  and  cause. ) 
To  the  Board  of  Commissioners  of  Allen  County,  State  of  Ohio. 
Gentlemen  :   You,  and  each  of  you.  are  personally  notified  that  I 

1.  Michigan  —  Appeal  to  Township  Wyoming  —  Appeal  in  Irrigation  Pro- 
Board. — Notice  must  be  in  writing,  and  ceedings.  —  When  only  a  part  of  the 
be  signed  by  the  appellant,  and  ad-  decree  is  appealed  from,  the  notice 
dressed  to  the  township  board.  How.  should  so  state,  and  should  also  in  that 
Anno.  Stat.  Mich.,  ^  1302.  case  specify  the  portion  or  part  of  the, 
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have  appealed  to  the  Court  of  Common  Pleas  of  Allen  county  from 
the  order  made  by  you  on  the  25th  day  of  September ^  i896,  in  a 
certain  proceeding  (state  the  nature  of  the  proceeding  and  of  the 
order).  You  will  further  take  notice  that  the  appeal  was  filed  in 
said  Court  of  Common  Pleas  on  the  5th  day  of  October,  \^96,  and 
will  come  on  for  hearing  and  determination  at  the  next  session  of 
said  court  to  be  held  within  said  county. 

Dated  October  10,  jS96.  Roger   Walker,  Appellant. 

(2)  From  Township  Trustees  —  Ohio  Rev.  Stat.,  §  1484. 

Form  No.  i  654. 

(  Title  of  court  and  cause. ) 

To  Ed~x'ard  Green,  Clerk,  and  to  the  Trustees  oi Lima  Township, 
Allen  County,  State  of  Ohio:  You  will  each  of  you  please  take 
notice  that  I  have  appealed  to  the  Probate  Court  of  Allen  county 
from  the  final  decision  and  determination  of  the  trustees  of  Lima 
Township  rendered  herein  October  15,  iS.96',  whereby  (state  the 
derision),  and  you  will  also  take  notice  that  I  filed  my  bond  for 
such  appeal  with  the  treasurer  of  said  township  on  October  15, 
iS96.  (  lilicrc  the  treasurer  has  cert  if ed  that  the  bond  has  been 
given,  his  certifcate  may  be  annexed  and  referred  to.) 

Dated  October  20.  iS96.  Ardcn  Brawn. 

AXOTHER    FORM    OF    SAME 

Form  No.   1655. 

(  Title  of  court  and  cause.) 

To  the  Clerk  and  Trustees  of  Lima  Township,  Allen  County, 
Ohio:  Please  take  notice  that  the  \%-ithin  appeal  is  to  the  Probate 
Court  of  Allen  county  from  the  final  decision  of  said  trustees  which 
was  rendered  October  10.  iS96,  whereby  (state  the  decision  appealed 
from),  and  that  I  filed  my  bond  therefor  with  the  township  treas- 
urer. October  12.  i896.  William   Watts. 

Dated  October  15.  iS96. 

b.  In  Eminent  Domain  Proceedings. 

(1)    IxSTITfTED      BY      MrXICIPAL     CORPORATIONS.* 

Form  No.  1656. 

State  of  Ohio  —  Probate  Court  of  Allen  county. 

In  the  matter  of  the  appropriation  of  certain  land  ) 
by  the  city  of  Lima  for  municipal  purposes.  \ 
Now  comes   Walter  Stafford,  who  is  a  person  interested  in  the 

decree    appealed    from.      Rev.     Stat.     Purposes  —  Appeal    by     Landowner  — 

Wye,  4  134S.  Wi.icoHsim.  —  Notice     must     specify 

1.  See  Ohio  Rev.  Stat.,  k  2254.  whether  the  appeal  is  from  the  whole 

ikpiaoprlatlon  of  Land  for  Municipal    award  or  from  a  part,  and  if  from  a 
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inquiry  and  assessment  herein,  and  files  with  the  Probate  Judge  of 
the  said  county  a  notice  of  his  intention  to  appeal  this  proceeding 
to  the  Court  of  Common  Pleas  of  said  Allen  county  in  accordance 
with  the  provisions  of  law  in  such  case  made. 

Walter  Stafford,  by  Paul  Brozvn  his  Attorney. 

FROM  DECISION    OF    COUNTY   COMMISSIONERS. 

Form  No.  1657. 

To  /^  j\f.    Wilson,  County  Attorney  for  Goodhue  County  : 

The  undersigned,  who  are  taxpayers  of  Goodhue  county,  request 
you,  on  behalf  of  and  in  the  name  of  said  county,  to  appeal  to 
the  District  Court  for  Goodhue  county  from  the  decision  made 
by  the  Board  of  County  Commissioners  of  Goodhue  county  on 
September  20,  i896,  whereby  they  allowed  the  claim  of  Walter 
Holmes  for  an  amount  exceeding  twenty-five  dollars,  to  wit,  one 
hundred  and  sixty-Jive  dollars, ^  on  account  of  inhere  state  for  what 
the  claim  ivas  allowed).  The  claim  referred  to  was  allowed  by  the 
said  board  at  a  session  which  commenced  September  1,  iS96. 
Dated  September  30,  i896. 

William   Watts. 

George  Kimball. 

Frederick  Stoll. 

Arthur  Pierce. 

John  C.  Seebach. 

Calvin  Pratt. 

Frederick  JVelson. 

Form  No.  1658. 

(  Title  of  court  and  cause. ) 
To  the  County  Auditor  of  Goodhue  County  : 

Take  notice  that  I,  Walter  Holmes,  do  hereby  appeal  to  the  Dis- 
trict Court  for  the  county  of  Goodhue,  state  of  Minnesota,  from  a 
decision  made  and  entered  by  the  Board  of  County  Commissioners 
of  said  Goodhue  county,  September  20,  i896,  disallowing  the  claim 
presented  by  me  against  said  county  for  the  sum  of  one  hundred  and 
seventy-five  dollars,  which  claim  accrued  as  follows  [state  the  facts 
under  which  the  claim  arose). 

This  appeal  is  taken  upon  questions  of  both  law  and  fact,  and  for 
the  purpose  of  recovering  payment  of  such  claim. 

Dated  September  SO,  i896.  Walter  Holmes. 

part,  what  part.  Sanb.  &  B.  Wis.  Stat.,  own   motion,  appeal   from  the   allow- 

^  900.  ance  of  any  amount ;   and  when   the 

Specification  of  Objections.  —  The  no-  amount  allowed  exceeds  $25,  he  shall, 

tice  of  appeal  must  specify  the  grounds  upon  the  timely  service  of  the  above 

of  the  objection  to  the  assessment,  and  request,  appeal  to  the  District  Court 

the  appellant  should  not  be  entitled  to  of  the  county.    Stat,  of  Minn.  (1894), 

have  any  objections  considered  other  $644. 

than     those     specified.      Stat.    Minn.         2.  This  request  must  be  subscribed 

(1894),  §  1107,  subd.  12.  byseven  taxpayers  of  the  county.   Stat. 

1.  The  county  attorney  may,  of  his  of  Minn.  (1894),  ^  644. 
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(2)  Instituted  by  Railway  Corporations. ^ 
Form  No.  1659. 

(  Title  of  court  and  cause.) 

yames  E.  P'isk,  owner  of  the  land  described  in  the  foregoing 
record,  deeming  himself  aggrieved  by  the  decision  of  the  commis- 
sioners as  therein  set  forth  and  certified,  appeals  therefrom  to  the 
County  Court  of  Washington  county,  to  be  held  at  Montpelier  within 
said  county  on  Tuesday.,  November  10,  iS96. 

Dated  October  15,  i896.  James  E.  Fisk. 

Form  No.   1660. 

(Precedent  in  Hahn  v.  Chicago,  etc.,  R.  Co.,  43  Iowa  333.) 

In  the  Circuit  Court  of  the  State  of  loiva. 
In  and  for  Johnson  County. 
Wm.  Hahn    <f-    Louisa   Hahn,  Plff's,^ 

vs  I  • 

™,       /^/  •  /o     "/       ^    c.<     £v      ^7  /-Notice  of  Appeal. 

The    Chicago,    Omaha    dc    St.    Joseph  [  ^^ 

Railroad.  J 

To  the    Chicago,  Ofnaha   tO   St.   Joseph  Railroad  Company,  Rush 

dark,    C.    T.   Rafisom,   R.    S.  P.   JfcCaddon,  or   S.    J.   Kirk- 

"iVood: 

You  will  please  take  notice  that  we  have  appealed  from  the 
as.sessment  of  damages  made  by  the  commissioners  appointed 
by  S.  P.  JMcCaddon,  sheriff  of  Johnson  county,  State  of  loiva, 
on  the  26th  day  of  August  and  the  IJfth  day  of  September, 
A.D.  187^,  on  our  land  for  right  of  way  for  said  Railroad  Com- 
pany. The  land  described  as  follows,  to  wit :  The  west  half 
of  the  southwest  quarter  of  section  27 ,  in  township  80,  north 
of  range  -5,  west  of  the  5th  P.  M.,  to  the  Circuit  Court  of  the 
State  of  Iowa,  in  and  for  Johnson  county,  and  that  such  ap- 
peal will  be  brought  on  for  further  proceeding  at  the  November 
term  of  the  Circuit  Court,  to  be  begun  and  held  at  the  court- 
house in  lozva  Citv,  in  said  county,  on  the  18th  day  of  Novem- 
ber, A.D.  1 875. 

Hahn  d:    Wife,  Cornell  <&  Pro., 

Plaintiffs.  Att'ys  for  Plaintiffs. 

1.  InMlchigan — Specification  of  Errors.  Air  Line   R.  Co.  v.  Baiyies,  44  Mich. 

—  Where  by  statute  objections  are  re-  222. 

quired  to  be  specified,  the  appellate  Proceedings  Relative  to  Union  Ball- 
court  is  confined  to  the  specifications,  road  Depots. — "  Notice  must  specifj 
and  all  other  objections  are  to  be  the  objections  to  the  proceedings 
deemed  waived;  and  the  errors  and  had  in  the  premises,  and  the  sn- 
defects  complained  of  must  be  pointed  preme  court  shall  pass  on  such  objec- 
out  with  such  particularity  that  the  tions  only,  and  all  other  objections,  if 
attention  of  the  appellee  and  of  the  any,  shall  be  deemed  to  have  been 
appellate  court  will  be  at  once  pre-  waived."  How.  Anno.  Stat.  Mich.,  $ 
cisely    directed    to    them.     Michigan  3468. 
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e.  Proceedings  Relating  to  Streets  and  Highways,  i 

(1)  In  Illinois. 

appeal  from  commissioners  of  highways. 2 

Form  No.  i66  i. 

(  Title  of  court  and  cause. ) 
To  John  Doe.,  Richard  Roe.,  and  William  Styles,  Commissioners  of 
Highways  of  Carroll  Township,  County  of  Greene: 
Take  notice  that  on  the  20th  day  of  September,  i896,  Edvjin 
Hays  presented  to  me  a  petition  praying  an  appeal  from  the  de- 
cision of  the  Commissioners  of  Highways  of  the  town  of  Carroll, 
in  said  county,  made  on  the  first  day  of  September,  iS96,  estab- 
lishing a  highway  (or  other  determination)  as  follows:  (here 
describe  the  road),  and  that  the  appeal  will  be  tried  before  three 
supervisors,  at  Carroll,  on  the  2d  day  of   October,  i896. 

Abraham  Kent, 
Justice  of  the  Peace  for  Greene  County. 

(2)  In  Indiana  —  Stat.  (1896),  §  3180. 

NOTICE  TO  city  COUNCIL. 

Form  No.  1662. 

(  Title. )  To  the  Common  Council  of  the  City  of  South  Bend: 
Please  take  notice  that  in  the  final  report  of  and  the  equalization 
by  the  city  commissioners  of  said  city  of  South  Bend,  in  the  assess- 
ment of  benefits  for  the  opening  of  a  certain  street  called  C  street, 
within  said  city,  from  Avenue  A  to  Avenue  B,  I  appeal  to  the 
Circuit  Court  of  St.  yoseph  county  from  the  assessment  of  benefits 
to  the  following  real  estate,  described  in  the  assessment  roll  in 
said  matter,  and  owned  by  me,  to  wit  (description  of  land),  and 
assign  as  a  reason  that  the  said  land  is  not  benefited  in  the  amount 
therein  assessed  to  it. 

Dated  September  25,  i896.  Rufus  L.  Scott. 

notice  TO  CITY   ATTORNEY. 

Form  No.  1663. 

(Title.) 
To  Francis  Hicks,  City  Attorney  of  the  City  of  South  Bend: 
You  will  please  take  notice  that  I  have  appealed  to  the  St.  yoseph 

1.  Appeal  from  Appraisal  to  County  and  the  g^round  upon  which  the  appeal 
Judge  —  Time  and  Place  of  Application,  is  taken,  and  be  signed  by  the  party  ap- 
—  Notice  of  the  application  must  pealing  and  filed  by  him  within  the  re- 
specify  the  time  and  place  when  the  quired  time  together  with  the  bond  of 
application  will  be  made.  Sanb.  &  B.  the  party  with  sureties  to  be  approved 
Anno.  Stat.  Wis.,  ^  1289.  by  the  clerk.  The  fact  that  the  appeal  is 

2.  Appeal  ftova  Highway  Commission-  notformallyaddressed  to  the  town  clerk 
ers  to  Supervisors. — It  is  sufficient  that  will  not  invalidate  it.  Highway  Com'rs 
the  notice  state  the  order  appealed  t'.  Supervisors,  53  111.  320.  See  Starr 
from,  the  time  when  the  order  was  filed,  &  C.  Anno.  Stat.  (1896),  c.  121,  IP  59. 
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County  Circuit  Court  from  the  proceeding  of  the  common  council 
and  of  the  city  commissioners  of  said  city  of  South  Bend  in  the 
matter  of  opening  a  street  called  C  street,  from  Avenue  A  to  Ave- 
nue B.  Rufus  L,  Scott. 
Dated  September  SO,  i896. 

NOTICE  TO  CItV  CLERK. 

Form  No.  1664. 

(Title.) 
To  the  Clerk  of  the  City  of  South  Bend: 

Please  take  notice  that  I  have  appealed  to  the  Circuit  Court  of  St. 
Joseph  county  from  an  assessment  of  damages  and  benefits  in  the 
matter  of  opening  a  street  called  C  street,  from  Avenue  A  to  Ave- 
nue B,  within  said  city,  by  the  city  commissioners,  as  appears  by 
their  report  filed  with  you  September  20,  i896,  and  herewith 
tender  an  appeal  bond,  with  William  Lyons  and  Charles  Hart  as 
sureties,  conditioned  for  the  payment  of  all  damages  and  costs 
which  may  be  occasioned  by  said  appeal.  Rufus  L.  Scott. 

Dated  September  25,  i896. 

(3)  In  Minnesota, 
notice  to  justice, 

Form  No.  1665. 

(  Venue  and  title. ) 
To  Abraham  Kent,  a  Justice  of  the  Peace  of  Goodhue  County: 

The  supervisors  of  the  town  of  Zumbrota  (or  the  Board  of 
County  Com?fiissioners  of  Goodhue  county),  by  an  order  dated  the 
20th  day  of  Septetnber,  i896,  having  laid  out  (or  -whatever  the  de- 
termination was)  a   highway   from to in  said  town 

(or  county)  across  and  over  land  owned  by  me  and  described  as 
follow^s  (here  describe  the  land),  and  deeming  myself  aggrieved  by 
the  award  made  by  the  said  supervisors  (or  by  said  commissioners) 
of  the  damages  sustained  by  me,  by  which  award  filed  (state  the 
place  of  filing)  on  September  25,  \896.  they  allowed  me  the  sum  of 
fifty  dollars  i  for  such  damages,  I,  therefore,  appeal  to  you  as  jus- 
tice for  a  jury  to  hear  and  determine  such  appeal.  This  appeal  is 
brought  in  relation  to  damages  assessed,  and  to  reverse  the  said 
decision  and  award  entirely.  (If  the  appeal  is  brought  to  reverse 
a  portion  of  the  determination,  specify  the  objectionable  portion.) 
The  grounds  of  my  appeal  are  as  follows  (here  state  the  grounds).^ 

Dated  September  30,  i896.  William   Watts. 

1.  If  the  amount  of  damages  awarded  Schuster  v.  Lemond,  27  Minn.  253. 
exceeds  one  hundred  dollars  the  appeal         2.  This  appeal  may  also  be  taken  to 

is  taken  to  the  District  Court  of  the  reverse  the  determination  to  lay  out, 

county  in  which  the  damages  are  sus-  alter,  or  discontinue  a  highway,  or  a 

tained.     Stat,  of  Minn.  (1894),^  i860,  refusal  to  do  so;  and  the  application 

The  appeal  can  be  taken  only  by  one  shall    briefly    state    the    grounds    on 

who  has  sustained  some  special  injury  which   the  appeal  is  taken.     Stat,  of 

not   common   to   the   general   public.  Minn.  (1894),  ^  1858. 
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(4)  In  Missouri. 

Form  No.  i666. 

(Precedent  in  Edina  v.  Short,  129  Mo.  357,  31  S.  W.  Rep.  768.) 

To  the  Board  of  Aldermen  of  the  City  of  Edina,  Knox  County, 
Missouri. 

You  are  hereby  notified  that  I  have  appealed  from  your  order 
approving  the  report  of  the  commissioners  [Pufus  M.  Ringer y 
William  y.  Slaughter  and  V.  E.  Lycan)  appointed  by  you  on  the 
first  day  of  May,  i893,  to  assess  damages  to  me  and  others  for  the 
location  and  establishment  of  Cottey  street  on  and  over  my  lands  in 
said  city  of  Edina.  Said  report  being  dated  the  fifth  day  of  June, 
i893;  and  said  order  of  approval  being  dated  the  third  day  of  July, 
i893;  and  that  said  appeal  is  taken  to  said  circuit  court  of  Knox 
county,  Missouri,  from  said  order  of  approval  and  from  said  report 
of  said  commissioners  and  from  all  orders  or  proceedings  of  said 
board  of  aldermen  in  said  premises. 

Given  under  my  hand  this  tenth  day  of  October,  i893. 

Mary  L.  Shoot,  Appellant. 
By  G.  R.  Balthrope,  her  Attorney. 

(5)  In  New  Jersey  —  Gen.  Stat.  2810,  §  17. 

Form  No.  1667. 

(  Vetiue  and  title. ) 

To  whom  it  may  concern  :  You  will  take  notice  that  I  appeal 
from  an  assessment  of  damages  made  in  my  favor  by  the  surveyors 
of  highways,  in  laying  out  a  certain  public  highway  {or  other  actioti) 
in  the  township  of  Hackensack  in  Bergen  county,  described  as  fol- 
lows {descriptio?i  as  in  return),  and  that  I  will  apply  to  the 
Court  of  Common  Pleas  of  said  county  on  October  20,  \896,  for 
the  appointment  of  three  disinterested  chosen  freeholders  of  said 
county  to  review^  and  to  increase  the  said  assessment. 

Dated  October  10,  i896.  Jacob   Westervelt. 

notice  to  township  committee. 

Form  No.  1668. 

(  Venue  and  title. ) 
To  the  Township  Committee  of  Middletovju,  County  of  Monmouth^ 
New  Jersey: 

You  are  hereby  notified  that  notice  of  appeal  has  been  duly  filed 
in  the  clerk's  office  of  Montnouth  county,  and  that  we  shall  make 
application  to  the  Court  of  Common  Pleas  of  said  county  on  Octo- 
ber 10th  next,  at  eleven  o'clock  A.M.  of  that  day,  at  the  court- 
house in  Freehold,  for  the  appointment  of  three  disinterested 
chosen  freeholders  of  said  county  to  review  the  assessment  of  dam- 
ages lately  made  by  the  surveyors  of  highways,  in  such  manner  as  may 
be  directed  by  the  court,  for  the  appropriation  of  our  lands  in  laying 
out  a  public  road  in  the  said  township,  which  is  described  as  follows 
(^description  of  road  as  in  return).  Joseph  Field. 

Dated  September  30,  i896.  Charles  Applegatc. 
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d.  Proceedings  Relating  to  Ditches  and  Drains. 

(1)  In  Illinois. 1 

summons  to  supervisors  to  hear   appeal. 

Form  No.  1669. 
State  of  Illinois,  y 

Greene   county,   >  Drainage  District  No.  . 

Town  of .  ) 

To  Joh}!  Doe.,  Supervisor  of  the  town  of  Carroll;  to  Richard  Roe.,. 

Supervisor    of    the    town   of    Lake;    and    to    William    Styles, 

Supervisor  of  the  town  of  Dale: 
You  are  hereby  summoned  to  meet  at  the  Town  Clerk's  office  at 

,  on  the  29th  day  of   September,  i896,  at  11  o'clock  A.Af., 

for    the    purpose   of    hearing    an  appeal    taken    by  ^ohn  Robinson 
from   the   decision   of   the   drainage  commissioners  of  district  No. 

.    of   the  town   of  ,   in    confirming    an    assessment  and 

classification  against  his  lands  located   within   said   drainage    dis- 
trict.     Given  under  my  hand,  this  22d  day  of  September,  i896. 

Ed-ward  Green,  County  Clerk. 

(2)  In  Minnesota. 2 

appeal  from  county  commissioners. 

Form  No.  1670. 

In  the  matter  of  the  petition  of  John  Doe.  Richard  Roe.,  and  others 
for    a    ditch    (or    drain\    in    the   county  of  Goodhue,   state   of 
Minnesota. 
State  of  Minnesota,    <* 
County  of  Goodhue.  \ 

To  the  Board  of  County  Commissioners  of  the  County  of   Goodhue., 
State  of  Minnesota  : 

The  undersigned,  being  interested  in  the  location  of  a  proposed 
public  ditch  (or  drain)  as  located  by  the  viewers  appointed  by  you 
under  your  order  bearing  date  the  25th  day  of  August,  i896,  on 
and  across  my  lands,  viz.  (description  of  land  affected) ,  and  being 
aggrieved  by  the  action  of  the  Board  of  County  Commissioners 
above  named,  hereby  appeal  from  the  action  of  said  board  in  said 
matter  : 

Therefore  you  will  take  notice  that  the  undersigned  appeals  to 
the  District  Court  for  the  First  Judicial  District.  Goodhue  county, 
state  of  Minnesota,  from  the  action  of  said  Board  of  County  Com- 
missioners in  said  matter. 

And  the  grounds  of  such  appeal  areas  follows  (state  the  grounds, 
relied  on).  Reuben   Green.. 

Dated  October  6,  i896. 

1.  Starr   &    C.    Anno.  Stat.   (1896),         2.  Minn.  Stat.  (1894),  §  7830. 
c.  42,  F  220. 
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(3)  In  Ohio  — Rev.  Stat.  (1894),  §  4533. 
appeal  from  township  trustees. 

Form  No.  1 6  7 1 . 

(  Venue  and  title. ) 
To  Edward  Green,  Clerk  of  Lima  Township,  Allen  County,  State 
of  Ohio  : 

You  will  please  take  notice  that  I  intend  to  appeal  to  the  Probate 
Court  of  Allen  county  from  the  decision  made  by  the  trustees  of 
Lima  Township  locating  a  ditch,  for  which  petition  was  made  by 
John  Doe.,  Richard  Roe,  and  others,  and  also  from  the  determina- 
tion made  by  said  trustees  as  to  the  compensation  and  damages  to 
be  allowed  by  reason  thereof.  I  hereby  state  that  my  interest  in 
this  proceeding  is  as  follows  instate  the  interest^.    Arden  Brown. 

Dated  October  10,  i^96. 

e.  School  Matters.  1 

APPEAL    FROM    TRUSTEES    OF     SCHOOLS  ILLINOIS. 

Form  No.  1672. 

(Starr.  &  Curt.  Anno.  Stat.  111.,  p.  3666,  §  83.) 

To  the  Trustees  of  Schools,  Township  No.  2,  Range  No.  Jf,  of  Greene 
County,  Illinois  : 
You  are  hereby  notified  that  the  undersigned  will  appeal  from 
your  decision,  made  on  the  30th  day  of  September,  i896,  granting 
(or  refusing)  the  prayer  of  the  petition  in  regard  to  (^here give  sub- 
stance of  the  petition  concerned) ,  to  the  county  superintendent  of 
schools  of  Greene  coimty,  Illinois,  as  provided  by  law. 

Mary  Smith. 
Dated  October  3,  i896. 

APPEAL    FRO.M    REFUSAL  OF  CERTIFICATE    BY  COUNTY 
SUPERINTENDENT WISCONSIN. ^ 

Form  No.  1673. 

To  Samuel  Barnes,  Superintendent  of  Schools  for  Walworth  County  : 
Sir :  I  hereby  give  notice  to  you  that  I  intend  to  appeal  from 
your  refusal  to  grant  me  a  certificate,  and  request  your  reasons  for 
such  refusal  for  presentation  of  the  same  to  the  state  superintendent 
on  my  appearance  before  him  for  reexamination. 

Respectfully  yours, 

Mary  Smith. 
Dated  September  30,  i896. 

1.  In  Oklahoma  the  Notice  of  Appeal    the  county  superintendent.  Oklahoma 
from  Determination  Relative  to  School    Stat.  (1893),  ^  57^- 
Districts  shall  be  in  writing,  and  shall        2.  Sanb.  &  B.  Anno.  Stat.   (1889),  ^ 
state  the  objections  to  the  actions  of    452. 
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NOTICE    TO     SUPERINTENDENT    OF    PUBLIC    INSTRUCTION. 

Form  No.  1674. 

To  the  Sujierintendent  of  Public  Instruction : 

Sir :  Please  take  notice  that  I  hereby  appeal  to  you  from  the 
refusal  of  Mr.  Samuel  Barnes^  Superintendent  of  Schools  for  Wal- 
-iVorth  county,  to  grant  me  a  grade  certificate  at  an  examination 
before  him  held  September  20,  i896,  and  request  a  reexamination, 
and,  in  the  event  that  I  should  be  found  qualified,  that  a  certificate 
issue  to  me  according  to  law.  Mary  Smith. 

Dated  September  30.  i896. 

f.  Various  Other  Matters.  1 

FROM  COMMISSIONER  OF   CANADA    THISTLES ILLINOIS.* 

Form  No.  1675. 
(  Venue  and  title. ) 
To  John  Doe.  Richard  Roe,   and   William  Styles,   Commissioners 
of  Highways  of  the  Town  of    Carroll,  in  Greene  County  (or 
County  Commissioners) . 
I,  yohn  Robins,  owner  (or  agent,  or  occupant)   of  the  premises 
described  as  follows   {here  describe  the  premises),   feeling  myself 
aggrieved  by  the  decision  of  the  Commissioner  of  Canada  Thistles, 
which  was  filed  with  the  Town  Clerk  (or  County  Clerk,  as  the  case 
may  be)  on  the  20th  day  of  September,  iS96.  do  hereby  appeal  to 
your   honorable  body,  and  do  submit  the  matter   in  controversy  to 
you.     The  grounds  upon  which  this  apj)eal  is  made  are  {set  out  the 
grounds  of  appeal).      Dated  this  15th  day  of  September ,  iS96. 

yohn  Robins. 

APPEAL  FROM  ESTABLISHMENT  OF  BOUNDARIES  BY  COUNTY 
SURVEYOR  * KANSAS. 

Form  No.  1676. 

State  of  Kansas,   Cowley  county,  ss.  : 

In  the  matter  of  establishing  permanently  the  corners  and  bound- 
aries of  land  owned  by  Robert  Martin  and  George  Parker. 
To  whom  it  may  concern  : 

Whereas  the  County  Surveyor  of  Cowley  county,  Kansas,  on 
the  15th  day  of  September,  iS96.  filed  in  the  office  of  the  Register  of 
Deeds  of  said  county  his  report  and  plat  of  survey,  establishing  per- 

1.  Assessment  of    Specific   Taxes   on  Appeal  from   Commitment  to  Insane 

Coirporatlon — Afichigan. — Notice  of  ap-  Asylum —  Utah.  —  Notice   of    appeal 

peal  must  be  accompanied  by  a  speci-  from  an  order  of  commitment  to  an 

fication,  signed  and  sworn  to  by  some  insane  asylum  must  set  forth  the  order 

officer  of  the  corporation,  of  the  ob-  from  which  the  appeal  is  taken.  Comp. 

jections  to  the  estimate,  and  the  reason  L.  Utah,  pt.  3,  c.  8,  ^  42. 

why  the  same  should  not  stand.    How.  S.  Starr  &  C.  Anno.  Stat.,  c.  18,  F  3. 

Anno.  Stat.  Mich.,  ^  1223.  3.   Kan.  Gen.  Stat.,  (j  1837. 
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manently  the  corners  and  boundaries  of  the  following  described  tract 
of  land  situated  in  Cowley  county,  Kansas,  to  wit  [here  describe 
land  affected) ,  as  between  said  Robert  Martin  and  George  Parker. 

And  whereas  said  Robert  Martin  intends  to  appeal  from  said 
report  of  said  survey  to  the  District  Court  of  said  county. 

Now,  therefore,  the  said  Robert  Martin  hereby  gives  notice,  in 
accordance  with  the  provisions  of  chapter  177  of  the  Laws  of  1879 
of  this  state,  that  he  intends  to  and  does  hereby  appeal  from  said 
report  and  survey  to  the  District  Court  of  said  county,  and  he 
herewith  files  his  bond  for  such  appeal.  Robert  Martin. 

Dated  September  20,  i896. 

APPRENTICESHIP    CASE NEW^  JERSEY GEN.     STAT.    66,    §    5. 

Form  No.  1677. 

In  the  matter  of  the  apprenticeship  of  ) 
Williatn  Doyle  to  Joseph  Field.        \ 
To    William  Doyle: 

You  are  hereby  notified  that  I  intend  to  appeal  to  the  court  of 
general  quarter  sessions  of  the  peace  to  be  held  at  the  courthouse 
at  Freehold,  in  Monmouth  county,  state  of  New  Jersey,  on  Tues- 
day, November  10,  i896,  at  ten  o'clock  A.Af.  of  that  day,  from  the 
order  made  by  Oscar  Hobbes,  William  Winter,  and  Abram  Houck, 
upon  your  complaint  instate  the  substance  of  the  complaint)  on  Sep- 
tember 20,  i896.  Joseph  Field. 

Dated  October  5,  i896. 

UNDER    ENGLISH    JUDICATURE    ACT ORD.   LIV.,    R.    21.1 

Form  No.  1678. 

/n  the  High  Court  of  fust  ice. 

Chancery  Division. 
Between,  ^ 

fohn  Doe,  plaintiff,        (^ 

and  ( 

Richard  Roe,  defendant.  J 

Take  notice  that  the  above  named  plaintiff  (or  defendant)  in- 
tends to  appeal  against  the  decision  of  Master  Edmund  Lumley, 
Esq.,  given  on  the  19th  day  of  September,  \896,  ordering  (or  re- 
fusing to  order)  that  {^here  state  the  nature  of  the  order  or  of  the 
refusal).      And  further  take  notice  that  you  are  required  to  attend 

1.  In  In   re  West  Jewell  Tin  Min.  the  whole  of  the  brder  absolute  made 

Co.,  8  Ch.  Div.  8o6,  the  following  no-  in  this  matter  by  his  Honor  the  Vice- 

tice,  though  stated  to  be  informal,  was  Warden  of  the  Stanneries  on  the  29th 

held  sufficient,  under  the  rules  of  court  May,    1878,   whereby    the    said    John 

1875,  Order  LVIII.  r.r.  2,  4.  Little  was  ordered  within  eight  days 

'*  Take  notice  that  it  is  the  intention  after   service  on  him   to  pay    to    the 

of  John  Little,  of,  etc.,  to  prosecute  an  official  liquidator  of  the  said  company 

appeal  to  the  Court  of  Appeal  from  the  sum  of  £750,  and  £11  13s.  for  costs." 
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before  the  judge  in  chambers  at  the  Central  Office^  Royal  Courts 
of  jfustice.  Strand,  on  Monday,  the  28th  day  of  September,  i896,  at 
ten  o'clock  in  the  forenoon,  on  the  hearing  of  an  application  by  the 
said  plaintiflF  (or  defendant)  that  {state  nature  of  application). 
And  further  take  notice  that  it  is  the  intention  of  the  said  plaintiff 
(or  defendant)  to  attend  by  counsel  {^strike  out  if  not  to  be  at- 
tended by  coutisel).  John  Thomson,  Solicitor  for  the  Plaintiff. 

Dated  the  21st  day  of  September,  iS96. 
To  Andre-M  Holmes,  Solicitor  for  the  Defendant. 

IV.  Various  Certificates. 
1.  Certificate  of  Importance.^ 

Form  No.  1679. 

^  r  7^  /  District  Court,  Second  Judicial  District. 

County  of  Kamsey.    \  -' 

The  State  of  Minnesota 

against 

fohn  Lynch. 

(After  a  report  of  the  case^  continue:) 

I  hereby  certify  that  the  foregoing  report,  made  at  the  request  of 

the  defendant  herein,  presents,  so  far  as  is  necessary,  the  questions 

of  la\v  arising  in  this  case. 

To  the  Honorable  Judges  of  the  Supreme  Court  of  the  state  of 

Minnesota.  H.  R.  Brill.  District  Judge. 

2.  Certificate  of  Probable  Cause.^ 

a.  In  Chaneepy. 

Form  No.  1680. 
In  Chancery. 
fohn  Doe      ) 
against         >  Before  Thomas  Ruffin,  Chancellor. 
Richard  Roe.  \ 

I.   Charles  T.   Cook,  hereby  certify  that   in   my  opinion  there  is 
probable  cause   for  an   appeal   from  the  decree  (or  order)  made  by 

1.  For  forms  of  certificates  to  tran-  Steele  -•.  Grand  Trunk  Junction  R.Co., 

scripts,   etc.,   see    infra,    this    article,  125  111.  385. 

IX.  I.  a.  (3),  and  IX.  2.  a.  (3).  2.   Minn.  Stat.  1894,  §  7395. 

niinols.  —  The   specific  grounds   on  Minnesota.  —  In    certifying  a   ques- 

which  the  appeal  is  granted  may  be  tion  of  law,  it  must  affirmatively  ap- 

certified,  though  not  required  by  the  pear  by  the  record  that  the  defendant 

statute.     Ohio  &  M.  R.  Co.  v.  Wach-  was   convicted,   or   that   the   question 

ter,  123  111.  440.  arose  upon  demurrer  to  an  indictment, 

A  certificate  that  the  cause  "  involves  or  to  a   special   plea  or  pleas  to  the 

questions  of  law  of  such  importance,  indictment,  or  upon  a  motion  upon  or 

either  on  account  of  principal  or  col-  relating  to  the  indictment;  otherwise, 

lateral  interests,  as  that  it  should  be  the   Supreme   Court  will   acquire  no 

passed  upon  by  the  Supreme  Court,"  jurisdiction.  State  v.  Byrud,  23  Minn, 

is  sufficient  without  specifically  point-  29;  People  -•.  Hoag,  23  Minn.  31. 

ing  out  the  questions  considered  of  S.  CaU£Dmia  —  Sufficiency  of  Certtfl- 

sufficient  importance  to  be  passed  on.  cate.  —  "  Probable      cause      for     the 
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me  in  this  cause,  on  the  third  day  of  October,  i896,  which  involves 
the  merits  of  the  cause  (or  some  part  thereof^,  and  that  I  deem  it 
reasonable  and  proper  that  this  appeal  should  be  decided  by  the 
chancellor,  before  final  decree  herein  and  before  further  proceedings 
are  had  on  the  aforementioned  decree  or  order  so  made  by  me. 
Dated  October  10,  iS96.  Charles  T.   Cook, 

Vice-Chancellor,  First  District. 

b.  Under  the  Idaho  Statute.! 

Form  No.  i  6  8 1 . 
State  of  Idaho, 

District  Court,  Shoshone  county. 
The  State  of  Idaho,  ^ 
against  > 

yohn  Lynch.        ) 

I  hereby  certify  that  in  my  opinion  there  is  probable  cause  for  an 
appeal  to  the  Supreme  Court  in  this  case. 

November  1,  i896.         Randolph  Stewart,  District  Court  Judge. 

e.  Under  the  New  Mexico  Statute.  2 

Form  No.  1682 

Territory  of  New  Mexico, 

District  Court,  San  Miguel  county. 
The  Territory  of  New  Mexico  ) 
against  > 

John  Lynch.  ) 

I,  Richard  King,  Judge  of  the  District  Court  for  San  Miguel 
county,  territory  of  New  Mexico,  am  of  the  opinion  that  there  is 
probable  cause  for  appeal  in  the  above  entitled  case  (or  so  much 
doubt  as  to  render  it  expedient  to  take  the  judgment  of  the  Supreme 
Court  thereon).  Richard  King.  Judge  of  the  District  Court, 

October  10,  i896.  San  Miguel  County. 

3.  Certificate  of  Reasonable  Doubt — New  York. 

a.  Notice  of  Application  for  Certificate.  3 
Form  No.  1683. 

Court  of  General  Sessions  of  the  City  and  County  of  Neiv  York. 
The  People  of  the  State  of  New  York 
against 
yohn  Lynch. 
Sir :     Please  take  notice  that   yohn  Lynch,  the  defendant  herein, 

appeal"    is     not    the     equivalent    of  Supreme  Court  "that  in  his  opinion 

'*  probable   cause  for  reversal   of   the  there   is  probable   cause   for   the   ap- 

judgment."     In    re    Adams,   81    Cal.  peal."      Penal    Code   Mont.,    ^   2278; 

163.  Comp.  L.  Utah,  ^  5140. 

Montana  — ntah.  —  The    certificate  1.  Idaho  Rev.  Stat.,  ^  8048. 

of  reasonable  doubt  may  be  made  by  2.  Comp.  L.  of  New  Mex.,§247o. 

the  trial  judge  or  by  a  justice  of  the  3.  Code  of  Crim.  Proc.  N.  Y.,  §  529. 
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will  apply  to  Hon.  Rufus  B.  Corning.,  the  judge  who  presided  at 
the  trial  wherein,  on  October  3,  i896,  he  was  convicted  of  the 
crime  of  grand  larceny  in  the  first  degree,  for  a  certificate  that  there 
is  a  reasonable  doubt  as  to  whether  or  not  the  judgment  of  said 
court  should  stand,  pursuant  to  section  527  of  the  Code  of  Criminal 
Procedure. 

Dated  at  JVezv  York  this  5th  day  of  October,  i896. 

Charles   W.  Brooke,  Defendant's  Attorney. 
yohn  R.  FelloTvs,  District  Attorney  of  Neiu  York  County. 

b.  The  Ceptifleate.  i 

Form  No.  1684. 

Court  of  General  Sessions  of  the  City  and  County  of  New   York. 
The.  People  of  the  State  of  New  York  \ 
against  > 

yohti  Lynch.  ) 

State  of  New  York, 
City  and  County  of  JVeiv    York. 

I,  Rufus  B.  Corning,  who  presided  at  the  trial  of  John  Lynch, 
the  defendant  above  named,  on  an  indictment  charging  the  said 
John  Lynch  with  the  crime  of  grand  larceny  in  the  first  degree,  of 
which  crime  he  was  convicted  by  a  jury  on  said  trial,  on  the 
third  day  of  October,  i896,  do  hereby  certify  that  in  my  opinion 
there  is  a  reasonable  doubt  whether  said  judgment  should  stand. 
Dated  at  JVexu  York  City  this  10th  day  of  October,  i896. 

Rufus  B.  Corning,  Judge  of  the  Court  of 
General  Sessions  of  the  City  and  County 
of  Neiv  York. 

4.  Certificate  of  Good  Cause  by  Counsel, 
a.  In  New  Jersey. 

Annexed  to  the  notice  of  appeal  in  chancery  under  Rule  No.  1502 
of  the  Rules  of  the  Court  of  Chancery  of  New  Jersey,  is  the  follow- 
ing certificate  3  of  good  cause  made  by  the  counsel  of  the  appellant : 

Form  No.  1685. 

I  conceive  that  there  is  good  cause  for  the  appeal  prayed  for. 
Augustus  A.  Rich,  Counsel  for  Petitioner. 

b.  In  Virginia  and  West  Virginia. 

In  Virginia  and  West  Virginia,*  annexed  to  the  petition,  must 

1.  N.  Y.  Code  Crim.  Proc,  §  527.  3.  This   certificate,  unless   annexed 

2.  Rule  No.  150  above  referred  to  to  the  petition,  should  be  entitled  of 
substantially  provides  that  the  appeal  the  venue,  court,  and  cause,  and  also 
shall  be  signed  by  counsel,  who  shall  be  dated,  though  it  is  usual  to  annex 
state  that  he  conceives  that  there  is  a  it  to  the  notice  or  petition  for  appeal, 
good  cause  for  the  appeal.  Dickin-  4.  Virginia — West  Virginia. — "A  pe- 
son's  Forms  of  Ch.  PI.  38.  tition    shall    not   be    presented    until 
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be  the  following  certificate  signed  by  some  counsel  or  attorney  of 
the  appellate  court. 

Form  No.  1686. 

In  my  opinion,  it  is  proper  that  the  decision  rendered  herein  Sep- 
tember the  20th ^  i896,  should  be  reviewed  by  the  court. 
Richard    White,  Attorney  at  Law, 

Practicing  in  the  Court  of  Appeals  of . 

Dated  September  30,  i896. 

5.  Certificate  that  Appeal  has  been  Taken. 

a.  By  the  Clerk. 
(1)  Of  Trial  Court. 

Annexed  to  and  forming  a  part  of  the  claim  and  prayer  for  appeal 
under  the  Connecticut  Statutes,  is  the  following  certificate  : 

Form  No.  1687. 

(Conn.  Gen.  Stat.  (1888),  §  1133.) 

I  certify  that  the  foregoing  appeal  was  filed  on  the  20th  day  of 
September,  A.D.  i896,  and  that  yared  Gray,  of  Haddam,  is  rec- 
ognized in  the   sum  of  dollars,   conditioned  that  the  said 

yohn  Doe  shall  prosecute  said  appeal  to  effect,  and  pay  all  costs 
therein  if  he  fail  so  to  do,  and  said  appeal  is  hereby  allowed. 

Edward  Greene,  Clerk. 

KENTUCKY BULL.  KY.  GRIM.  CODE,  §  364. 

Form  No.  1688. 
State  of  Kentucky, 
Franklin  Circuit  Court. 

John  Lynch,  Appellant,  ) 

against  > 

The  Commonwealth  of  Kentucky,  Appellee.  ) 

I  hereby  certify  that  yohn  Lynch  has  taken  an  appeal  to  the 
Franklin  Circuit  Court  from  a  judgment  rendered  against  him  on 
the  15th  day  of  August,  i896,  by  Abraham  Kent,  a  Justice  of  the 
Peace  for  Franklin  county,  imposing  upon  him  a  fine  of  twenty- 
five  dollars  and  costs. 

Given  under  my  hand,  as  clerk  of  the  said  court,  this  20th  day  of 
October,  \896.  Calvin  Clark, 

Clerk  of  Franklin  Circuit  Court. 

some  counsel  or  attorney  of  the  appel-  should  be  reviewed  by  the  court." 
late  court  shall  certify  that  in  his  Code  Va.  1887,  §  3464;  Code  W.  Va. 
opinion  it  is  proper  that  the  decision     1887,  c.  135,  §  8. 
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MISSISSIPPI. 1 

(Miss.  Code  1892,  ^  69.) 

Form  No.  1689. 

The  State  of  Mississippi  )  No.  101. 

against  >      In  Circuit  Court 

John  Lynch.  )    Of  De  Soto  County. 

I,  Ednvard  Green,  the  clerk  of  said  court,  do  hereby  certify 
that  at  a  term  of  said  court,  beginning  on  the  5th  day  of  October^ 
i896,  and  adjourning  on  the  15th  day  of  October,  i896,  the  defend- 
ant yohn  Lynch  was  convicted  of  burglary,  and  on  the  tenth  day 
of  October,  i896,  was  sentenced  to  imprisonment  in  the  state  peni- 
tentiary for  the  term  of  ^ve  years,  and  that  said  defendant  has 
taken  an  appeal  to  the  supreme  court  of  the  state,  giving  James 
Brown  and  George  W.  Wilson  as  the  sureties  on  his  cost  bond, 
and  Walter  Smith  and  Simpson  Ward  as  sureties  on  his  appear- 
ance or  bail  bond. 

Done  this  the  20th  day  of  October,  A.D.  \896,  as  witness  my 
hand  and  official  seal. 

(l.  s.)  Edward  Green,  Circuit  Clerk. 

By  Robert   Wylie,  Deputy  Clerk. 

TEXAS CERTIFIED    LIST    OF    CASES    APPEALED. 2 

Form  No.  1690. 
The  State  of  Texas,  \ 
Freestone  county.     \ 

I,  Edward  Green,  clerk  of  the  District  Court  of  Freestone 
county,  Texas,  do  hereby  certify  that  the  list  3  hereto  annexed  is  a 
correct  list  of  all  criminal  actions  decided  in  the  District  Court 
of  Freestone  county,  at  its  September  Term,  \896,  wherein  the 
defendant  has  appealed  to  the  Court  of  Appeals  of  the  state  of 
Texas. 

1.  Miss.  Code  1892,  §  69.  appealed,   requires   the    certificate    to 
BUssoiiri  —  Clerk's  Certificate  on  Tak-     show  the  style  of  the  cause  upon  the 

ing  Appeal.  —  The  certificate  of  the  docket,  the  offense  with  which  the  de- 
clerk  of  the  court  in  which  such  ap-  fendant  stands  accused,  the  day  on 
peal  was  granted  shall  state  therein  which  the  judgment  was  rendered,  and 
the  title  of  the  cause,  the  date  and  the  day  on  which  the  appeal  was  taken, 
amount  of  the  judgment  appealed  and  that  the  list  so  certified  shall  be 
from,  against  whom  the  same  was  ren-  transmitted,  post  paid,  to  the  clerk  of 
dered,  the  name  of  the  party  in  whose  the  Court  of  Criminal  Appeals  at  the 
favor  the  appeal  was  granted,  and  the  proper  place. 

time  when   the   appeal   was   granted.  3.  The  list    referred   to   consists  of 

Rev.  Stat.  Mo.  (1889),  §  2252.  separate  columns  in  which  are  given 

2.  Code  Crim.  Proc.  Texas  (1896),  Art.  the  number  of  the  case,  the  title 
898,  requiring  the  clerk  of  the  court  of  the  cause,  the  offense  charged, 
from  which  an  appeal  in  criminal  ac-  the  date  of  the  judgment,  the  date 
tions  has  been  taken  to  make  out  a  of  the  appeal,  and  must  be  signed 
certificate  under  seal,  exhibiting  a  list  by  the  officer  under  his  official  sig- 
of  causes  in  which  the  defendant  has  nature. 
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Witness  my  signature  and  official  seal,  this  first  day  of  October^ 
i896. 

Edvjard  Green.,  Clerk  of  the  District  Court 
(l.  s.)  of  Freestone  County,  Texas. 

(2)  Of  Appellate  Court. 

in  arkansas felony  cases. 

Form  No.  1 6  g  i . 
(Sand.  &  H.  Dig.,  p.  1670.) 

Supreme  Court  of  Arkansas. 
yohn  Lynch.,  appellant,  ) 

against  > 

The  State  of  Arkansas,  appellee.  ) 

I,  Edtuard  Green.,  clerk  of  the  Supreme  Court  of  Arkansas,  do 
certify  that  yohn  Lynch  has  this  day  taken  an  appeal  in  the  manner 
and  form  prescribed  by  law,  from  a  judgment  of  the  Pulaski  Cir- 
cuit Court,  rendered  at  its  May  Term,  18^4 5  in  the  case  of  the  state 
of  Arkansas,  plaintiff,  against  yohn  Lynch.,  defendant,  for  the  con- 
finement of  the  defendant  in  the  state  penitentiary,  at  hard  labor, 
for  the  period  oi  five  years.  It  is  therefore  ordered  that  the  execu- 
tion of  said  judgment  be  suspended. 

(l.  s.)  Witness  my  hand  and  the  seal  of  said  court,  this  twen- 
tieth day  of  May.,  18^4.  Edward  Green.,  Clerk. 

FROM  CIRCUIT  COURT  OF  APPEALS  TO  THE  SUPREME  COURT  OF  THB 
UNITED  STATES  UNDER  SUPREME  COURT  RULE  NO.  9.I 

Form  No.  1692. 

The  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit. 
yohn  Doe,  appellant,     ^ 
against  ^ 

Richard  Roe,  appellee.  ) 

I,  yohn  A.  Shields,  clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circmt,  hereby  certify  that  on  Octobers,  i896, 
an  order  was  duly  entered  in  this  court,  directing  the  issuance  of  a 
mandate  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  JVew  Tork,  affirming  a  judgment  of  the  said  Circuit 
Court  entered  in  the  clerk's  office  thereof  on  the  6th  day  of  October, 

1.  Necessity  of  Statement  of  Names  of  must  state  the  names  of  all  the  parties 
All  Parties  to  Suit.  —  A  certificate  of  to  the  suit;  hence  a  certificate  stating 
the  clerk  of  the  court  below  for  use  the  making  of  a  decree  in  favor  of 
on  the  motion  to  docket  and  dismiss  a  J.  W.  C.  and  others  was  held  in- 
case under  the  forty-third  rule  of  the  sufficient.  Smith  v.  Clark,  12  How. 
Supreme  Court  of  the  United  States  (U.  S.)  23. 
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i896;  that  on  the  15t/i  day  of  October,  iS96,  the  above  named  ap- 
pellant presented  his  petition  for  an  appeal  to  the  Supreme  Court 
of  the  United  States,  which  was  allowed  by  the  Honorable  Wil- 
liam y.  Wallace,  circuit  judge,  on  the  same  day ;  that  also,  and  on 
the  same  day,  the  said  appellant  presented  a  bond  as  security  for  the 
costs  on  the  said  appeal,  and  a  citation  returnable  to  the  Supreme 
Court  of  the  United  States  on  the  Jirsl  Tuesday  of  November,  i896, 
which  were  duly  approved  and  signed  by  said  circuit  judge,  and 
together  with  the  notice  of  appeal  herein  were  duly  served  on  the 
attorney  for  the  appellee  on  the  171^  day  of  October,  i896.  In  testi- 
mony whereof,  I  have  caused  the  seal  of  this  court  to  be  hereunto 
affixed,  at  the  city  of  JVew  Tork  in  the  Second  Circuit,  this  20th  day 
of  October,  in  the  year  of  our  Lord  \896,  and  of  the  independence 
of  the  United  States  the  one  hundred  and  twentieth. 
(seal) 

"John  A.  Shields,  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit. 

b.  By  Register  in  Chancery— In  Alabama. 
Form  No.  1693. 

In  Chancery,  state  of  Alabama. 

yohn  Doe       ) 

against         > 

Richard  Roe.  ) 

I,  Francis  R.  Clark,  Register  in  Chancery  for  the  15th  district 
of  the  Northwestern  division  of  Alabama,  hereby  certify  that  Rich- 
ard Roe,  the  defendant  above  named,  has  taken  an  appeal  from  the 
decree  made  against  him  on  October  20,  iS96,  in  this  cause,  in  favor 
of  the  above  named  J^ohn  Doe,  in  said  court  of  chancery,  to  the 
Supreme  Court  of  the  state  of  Alabama,  that  said  appeal  was  taken 
and  made  on  the  20th  day  of  October,  i896,  and  is  returnable  to  the 
next  ensuing  term  of  the  Supreme  Court  to  be  held  at  the  city  of 
Montgomery ,  on  the day  of ,  \89Q. 

Witness  my  hand  this  20th  day  of  October,  i896. 

Francis  R.   Clark,  Register. 

c.  By  Justice  of  the  Peace. 

IN    ARKANSAS SAND.   <Sr    H.    ARK.    DIG.,   §  4433. 

Form  No.  1694. 

State  of  Arkansas,  Tell  county,  Dardanelle  Township. 
John  Doe      ) 
against         > 
Richard  Roe.  ) 

I,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  Dardanelle 
Township,  aforesaid,  hereby  certify  that  an  appeal  has  been  allowed 
in  the  above  entitled  case,  from  a  judgment  rendered  therein  by  me 
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November  1,  i896,  in  favor  of  the  said  yokn  Doe  and  against  the 
said  Richard  Roe  for  eighty-jivc  -^^^  dollars  damages  and  seven  and 
3^  dollars  costs. 
Given  under  my  hand  this  November  2,  i896. 

Abraham  Kent,  J.  P. 

IN    lOWA.l 

Form  No.  1695. 

(  Venue  and  title  of  court  and  cause. ) 

I  hereby  certify  that  Richard  Roe,  the  above  named  defendant, 
has  appealed  from  a  judgment  rendered  by  me  against  him  in  favor 
of  the  above  named  plaintiff,  on  the  10th  day  of  October,  i896,  for 
seventy-Jive  dollars  damages  and  seven  dollars  costs,  and  that  the 
said  appeal  has  been  this  day  allowed  by  me. 

Abraham  Kent,  Justice  of  the  Peace. 

Dated  October  15,  i896. 

IN    MISSOURI REV.  STAT.    (1889),   §  6332. 

Form  No.  1696. 

(  Venue  and  title  of  court  and  cause.) 

I  hereby  certify  that  I  have  allowed  an  appeal  in  this  case  to 
Richard  Roe,  the  defendant  herein,  from  a  judgment  rendered  by 
me  against  him  and  in  favor  of  the  above  named  plaintiff,  on  the 
10th  day  of  October,  i896,  for  ninety-eight  -^-^-^  dollars  damages 
and  costs  [and  that  all  proceedings  on  the  said  judgment  had  before 
me  are  hereby  suspended]. 2 

Witness  my  hand  this  15th  day  of  October,  \896. 

Abraham  Kent,  Justice  of  the  Peace. 

IN    NEW    YORK. 3 

Form  No.   1697. 

(  Venue  and  title  of  court  and  cause. ) 

I,  Abraham  Kent,  Justice  of  the  Peace  in  and  for  the  township  of 
Huntington,  Suffolk  county  and  state  of  New  York,  do  hereby 
certify  that  appeal  has  been  taken  to  the  County  Court  of  Suffolk 
county  from  the  judgment  rendered  by  me  October  5,  \896,  in 
favor  of  the  above  named  fohn  Doc  and  against  the  above  named 
Richard  Roe  for  one  hufidrcd  and  ten  dollars  damages  and  seven 
dollars    costs,    and    that    the    said    Richard    Roe,    has    given    an 

1.  Iowa  Rev.  Code  1888,  f)  3582.  taking,  proceedings  may  be  stayed  by 

2.  The  words  in  [  ]  are  to  be  used  serving  on  the  officer  holding  the  exe- 
only  when  proceedings  have  been  sus-  cution  a  copy  of  the  undertaking  cer- 
pended.  tified  as  in  this  form.     N.  Y.  Code  of 

3.  Where  execution  has  been  issued  Civ.  Froc,  §3051. 
before  the  filing  of  an  approved  under- 
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undertaking  on  such  appeal  in  due  form  of  law,  which  has  been 
approved  by  me  and  has  been  duly  filed,  and  I  further  certify  that 
the  foregoing  is  a  true  copy  of  the  original  undertaking  so  approved 
and  filed.  Abraham  Kent.,  Justice  of  the  Peace. 

Dated  October  10,  i896. 

IN    W^ISCONSIN. 

Form  No.  1698. 

(  Venue  and  title. ) 

I  hereby  certify  that  an  appeal  to  the  Circuit  Court,  Walworth 
county,  has  been  duly  made  in  the  above  entitled  action  by  the  de- 
fendant therein  named.  Abraham  Kent, 

Dated  September  30,  i896.  Justice  of  the  Peace. 

6.  Certificate  that  Appeal  was  Not  Properly  Entered. 

Form  No.  1699. 
(Precedent  in  Hudgins  v.  Kemp,  18  How.  [U.  S.j  533.) 

I,  P.  Mayo,  clerk  of  the  United  States  court  for  the  fourth 
circuit  and  eastern  district  of  Virginia,  hereby  certify  that  in  the 
case  of  Wyndham  Kemp,  assignee  in  bankruptcy  of  yohn  L.  Hud- 
gins, against  Robert  Hudgins,  yohn  JL.  Hudgins,  Elliott  W. 
Hudgins,  and  Albert  G.  Hudgins,  lately  decided  in  the  said  court, 
an  appeal  was  granted  the  defendants  from  the  decree  entered 
against  them  on  the  27th  of  June,  i855,  and  that  their  said  appeal 
was  entered  among  the  minutes  of  the  proceedings  of  that  day,  but 
was  omitted  to  be  entered  in  the  order  book,  by  the  inadvertence  of 
the  clerk  ;  but  was  subsequently  entered  therein,  as  of  the  date 
when  entered  in  the  minutes ;  by  the  order  of  Chief  Justice  Taney, 
to  wit,    Wednesday,  June  27,  iS55. 

Given  under  my  hand  this  23d  day  of  April,  i856. 

P.  Mayo,  Clerk. 

V.  ALLOWANCE  OF  APPEAL. 

1.  In  General. 

The  allowance  of  an  appeal  is  ordinarily  made  and  indicated  by 
an  entry  to  the  effect  that  upon  application  an  appeal  has  been 
allowed  upon  the  conditions  prescribed  for  taking  such  appeal  in  the 
particular  jurisdiction. l  This  entry  need  not  be  in  any  particular 
form,  in  the  absence  of  a  statute  or  a  rule  of  court  prescribing  such. 2 

1.  An  Application  for  an  Appeal  Is  Not  Louisiana —  Necessity  of  Fixing  Secn- 
an  Allowance  of  the  appeal.  Lake  v.  rlty — Stating  Return  Day.  —  In  grant- 
Albert,  37  Minn.  453.  ing  the  appeal,  the  judge  should  state 

2.  Designation  of  Court.  —  The  order  at  the  foot  of  the  petition  the  amount 
allowing  the  appeal  must  name  the  of  security  required,  and  the  return 
court  to  which  the  appeal  is  taken,  day  of  the  appeal.  Code  of  Practice 
Mississippi  Valley  Manufacturers'  (La.)  1870,  §  574.  See  Elder  v.  New 
Mut.  Ins.  Co.  t'.  Bermond,  39  111.  App.  Orleans,  31  La.  Ann.  500;  State  v. 
3l6fj.  Delwood,  33  La.  Ann.  1229. 
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a.  To  Courts  of  Last  Resort. 

GENERAL  ORDER  OF  ALLOWANCE. 

Form  No.  1700. 

(  Venue  and  title  of  court  and  cause. ) 

And  now  comes  the  plaintiff,  yohn  Doe  (or  the  defendant,  Richard 
Roe) ,  in  the  above  entitled  cause  [by  his  attorney  Daniel  Webster']  ,1 
and  moves  (or  prays)  for  an  appeal  to  the  [name  of  appellate 
court)  court  of  {name  of  state)  from  the  judgment  (or  order.,  or 
decree.,  or  other  determination  of  the  court  appealed  from) 2  herein 
rendered  (or  made)  and  entered  [at  the  present  term  of  this  court] 3 
on  the  tenth  day  of  September.,  i896,  and  after  due  consideration 
had  thereon,  it  is  considered  and  ordered  by  the  court  that  the  ap- 
peal prayed  (or  asked)  for  as  aforesaid  be  and  the  same  is  hereby 
allowed  (or  granted) .* 

Dated  October  16,  i896. 

ORDER  CONDITIONED  ON  GIVING  BOND. 

Form  No.  i  7  o  i . 

( Commencing  as  in  Form  No.  1700,  and  continuing-  down 
to  *  )  upon  condition  that  the  said  plaintiff,  ^ohn  Doe  (or  the 
said  defendant,  Richard  Roe),  file  herein  within  five  days  here- 
from his  appeal  bond  in  the  penal  sum  oi  five  hundred  dollars  with 
sureties  thereon,  to  be  approved  by  the  clerk  of  this  court.* 

Dated  October  16,  i896. 

ORDER  WITH  CLAUSE  EXTENDING  TIME  TO  PREPARE   BILL  OF 
EXCEPTIONS. 

Form  No.  1702. 

(  Commencing  either  as  in  Form  No.  1700,  and  continuing  down 
to  *,  or  as  in  Form  No.  1701,  and  continuing  down  /<?*)*  and 
defendant  is  allo^ved  ten  days  from  this  day  in  which  to  prepare 
and  tender  to  the  judge  of  this  court  his  bill  of  exceptions  reserved 
by  him,  which,  when  signed  and  sealed  by  said  judge,  shall  be  filed 
herein  nunc  pro  tunc  as  of  this  day. 

1.  Use  the  words   in   [     ]   when  the  appeal  is  taken  after  the  term,  the  date 
party  appealing  appears  by  attorney.  is  essential.     The  words  in  [     ]  should 

2.  If  the  appeal  is  from  a  part  of  the  be  omitted  when  the  appeal  is  allowed 
judgment,  decree,  or  other  determina-  after  the  expiration  of  the  term. 

tion  of  the  court,  specify  particularly        4.  If  the  order  is  conditioned  upon 

the  portion  objected  to  by  the  appel-  the  filing  of  an  appeal  bond   or  the 

lant.  giving   of   security,  commence   as   in 

S.  Where   the   appeal   is   asked   for  Form   No.    1700   and   continue    down 

during  the  term  of  court  at  which  the  to  •;    but  otherwise  commence  as  in 

decision  was  rendered,  the  date  thereof  Form    No.    1701    and   continue   down 

need  not  be  stated.     If,  however,  the  to  *. 
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IN  ILLINOIS. 

Form  No.  1703. 
(Precedent  in  Indiana,  etc.,  R.  Co.  v.  Sampson,  132  111.  527.)! 

[(  Title  of  court  and  cause.  ^'^ 

And  now  comes  appellant,  and  prays  an  appeal  in  this  cause  to 
the  Supreme  Court  of  the  State  of  Illinois;  and  it  is  ordered  by  the 
undersigned,  judges  of  said  court,  that  an  appeal  be  allowed  on  the 
complainant  giving  bond,  with  approved  security  —  bond  in  the  sum 
of  %S00,  security  to  be  approved  by  the  clerk  of  this  court. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
this  19th  day  of  September,  A.D.  i8<?9. 

Jesse  y.  Phillips,  J.       (seal) 
Owen  T.  Reeves,  P.  J.    (seal) 

IX   INDIANA. 3 

Form  No.   1704. 

(  Venue  and  title  of  court  and  cause.  ^ 

And  now  come  the  parties  in  the  above  entitled  cause,  and  the  de- 
fendant prays  an  appeal  therein  to  the  Supreme  Court  of  the  state 
of  Indiana,**  and  tenders  his  appeal  bond,  with  jfokn  Smith  and 
Richard  Bro~Ji'n  as  his  sureties  {here  set  out  in  words  and 
figures  the  appeal  bond),  which  bond  is  approved  by  the  court 
and  appeal  granted. 

Dated  September  30,  i896. 

IN    KENTUCKY  5 FROM    WHOLE    OF    JUDGMENT. 

Form  No.  1705. 

(  Title  of  court  and  cause.) 

On  motion  of  Richard  Roe,  the  defendant  in  the  above  entitled 
cause,  an  appeal  is  granted  to  him  from  the  judgment  for  the 
sum  of  nine  hundred  and  fifty  dollars  rendered  herein  against  him 
at  the  present  term  of  this  court  to  the  Court  of  Appeals. 

IN  KENTUCKY FROM  PART  OF  JUDGMENT. 

Form  No.  i  706. 

(  Title  of  cause  and  court.) 

On  motion  of  Richard  Roe,  the  defendant  in  the  above  entitled 

1.  In  this  case  the  Supreme  Court  time  of  the  allowance  of  the  appeal, 
declined  to  take  jurisdiction,  because  after  the  •  in  Form  No.  1704,  add  the 
the  judgment  was  less  than  one  thou-  following  clause:  "which  is  granted 
sand  dollars,  and  there  Avas  no  certifi-  upon  the  filing  of  the  bond  within  ten 
cate  of  importance.  See  §  8,  Appel-  days  in  the  penalty  of  ttvo  hundred 
late  Court  Act,  i  Starr  &  Curt.  Anno,  dollars,  conditioned  as  provided  by 
Stat.,  c.  37,  p.  702.  law,  with   John    Smith  and  Richard 

2.  The  words  to  be  supplied  in  [  ]  Bro-jcn  as  sureties  thereon,  who  are 
are  not  found  in  the  reported  case.  now  approved  by   the   court   as   said 

3.  Ind.  Stat.  (1896),  \  638.  sureties." 

4.  If  the  bond  is  not  tendered  at  the  6.   Ky.  Civ.  Code,  ^  734. 
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cause,  an  appeal  is  granted  to  him  to  the  Court  of  Appeals  from 
so  much  of  the  judgment  rendered  herein  against  him  at  this  term 
of  court  as  orders  or  directs  him  inhere  set  out  substantially  the  order, 
decree,  or  judgment,  specifying  the  part  objected  to). 

IN    LOUISIANA. 

Form  No.  1707. 
(Precedent  in  loo  U.  S.  573.) 

W.  &  H.  Stackhouse    ) 

V.  V  No.  18,850. 

James  E.  Zunts  et  al.  ) 

On  motion  of  Roselius  &  Philips  and  Horner  &  Benedict,  of 
counsel  for  Wm.  Stackhouse,  Sarah  F.  Brooks,  widow  in  commu- 
nity of  Haywood  Stackhouse,  deceased,  and  natural  tutrix  of  her 
minor  children,  Herbert,  Maude,  Blanche,  and  Mabel  Stackhouse, 
and  Lilla  Stackhouse,  wife  of  y.  W.  Bryant,  duly  authorized  and 
assisted  by  her  husband,  and  the  legal  heirs  of  Jatncs  P.  Waters, 
dec'd,  to  wit,  Henrietta  A.  .Waters,  wife  of  William  Stackhouse, 
and  by  her  husband  duly  assisted  and  authorized,  Mrs.  Widow 
Mary  Upton,  widow  of  Wheelock  S.  Upton,  dec'd,  and  William 
H.  Waters,  and  on  suggesting  to  the  court  that  said  appearers  and 
movers  have  been  informed  and  believe  that  there  is  error  to  their 
prejudice  in  the  final  judgment  rendered  in  the  above-entitled  case 
by  this  honorable  court,  on  the  20th  February,  i872,  and  that  they 
are  desirous  of  appealing  suspensively  from  the  same  to  the  Supreme 
Court  of  the  State  of  Louisiana,  and  on  showing  that  the  clerk  re- 
quires time  till  the  third  Monday  of  April  next  to  make  the  trans- 
cript of  appeal,  it  is  ordered  that  a  suspensive  appeal  be  accorded 
to  said  appearers  and  movers  from  said  final  judgment  to  the 
Supreme  Court  of  Louisiana,  the  same  to  be  therein  returnable  on 
the  third  Monday  of  April,  \%72,  upon  said  appearers  giving  bond 
and  security  conditioned  according  to  law  in  the  sum  of  $30,000. 

IN    TENNESSEE.! 

Form  No.  1708. 

(  Venue,  title  of  court  and  cause. ) 

The  defendant  (or  complainant)  prays  an  appeal  *2  from  the 
decree  in  this  cause,  made  on  the  tenth  day  of  fuly,  i8P5,  f  3  to 
the  next  term  of  the  Supreme   Court  of  Tennessee,  at  Nashville, 

\.  Statement  by  Chancellor.  —  Mill  &  much    of    the    decree    as     adjudges 

V.  Code    Tenn.,   ^    3874,  empowering  {specifically  setting  out  the  portion  ob- 

the   chancellor  or  a  circuit   judge   in  Jcctcd  to  and  appealed  from),"   or  if 

his  discretion  to  allow  an  appeal  from  the  appeal  is  from  all  the  decrees  made 

his  decree  in  equity   cases,  does   not  at  the  term  of  the  court  and  not  from 

require  the  order  allowing  the  appeal  any    particular    one,  after    the   *    in 

to  recite  that  the  chancellor  is  of  the  Form  No.  1708  say  as  follows:  "from 

opinion  that  the  case  is  a  proper  one  all  decrees  made  in  this  cause  at  the 

in  which  to  grant  an  appeal.  present  term." 

2.  If  the  appeal  is  from  a  part  of  the        3.  If   the  appeal  is  prayed  specially 

decree  only,  say  after  the  *  in  Form  from  a  decree  made  in  the  cause,  as 

No.    1708    the    following:  "from   so  well  as  all  the  former  decrees  therein 
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and  \  ^  having  tendered  a  sufficient  appeal  bond,  the  bond  is  filed  * 
and  the  appeal  is  granted. 

IN    VIRGINIA. 

Form  No.  1709. 
(Precedent  in  Harnsberger  v.  Yancey,  33  Gratt.  (Va.)  536.) 

186P,  March  9th. 
Appeal  and  supersedeas  allowed  upon  the  petitioners  or  some  of 
them,  or  some  one  for  them,  giving  bond  in  the  penalty  of  ten  thou- 
sand dollars  ($10,000),  with  good  security  therein,  conditioned  to 
pay  costs  and  damages  according  to  law,  and  also  any  deficiency  in 
the  funds  arising  from  the  land  sales  decreed,  in  meeting  and  dis- 
charging the  sums  decreed  against  the  parties  respectively,  in  case 
the  decrees  complained  of  be  affirmed  on  the  appeal  or  supersedeas 
dismissed. 

b.  To  Appellate  Division  of  New  York  Supreme  CJourt. 

ORDER    GRANTING    LEAVE    TO  APPEAL    IN  AN   ACTION    ORIGINATING 
IN  A  COURT  OF  INFERIOR   JURISDICTION. 

Form  No.  i  7  i  o. 

At  an  Appellate  Term  of  the  Supreme  Court  of  the  state  of  New^ 
York,  First  Department,  held  in  the  County  Court  House  in  the 
city  of  Nev}  York  on  the  fifth  day  of  October,  i896. 

Present :  Hon.  Joseph  F.  Daly,  P.  J.,  and  Hon. 
David  McAdani  and  Hon.  Henry  Bischoff, 
associate  judges. 
(  Title  of  cause. ) 

On  reading  and  filing  the  notice  of  motion  by  the  defendant 
herein  for  leave  to  appeal  to  the  Appellate  Division  of  the  Supreme 

made  at  the  term  of  court,  after  the  t  Clerk  will  make  up  the  record  in  said 

in  Form  No.  1708,  add  the  following  cause.     This   order   is    granted    upon 

words  :  "and  from  all  the  decrees  made  the  statement  of  counsel  for  the  de- 

in  this  cause  at  the  present  term."  fendants,  made  in  open  court,  to  which 

1.  If  the  appeal  is  granted  upon  con-  order  solicitors  for  complainants  ex- 
dition  that  appellant  will  give  a  sufB-  cept.  Appeal  is  allowed  to  the  next 
cient  appeal  bond,  after  the  %  in  Form  term  of  the  Supreme  Court  upon  giv- 
No.  170^,  above,  add  the  following  ing  bond  as  required  by  law,  which  is 
clause:  "the  appeal  is  granted  upon  done."  And  the  court  held  it  erro- 
his   giving  a  sufficient    appeal   bond,  neous,  saying : 

thirty  days  being  allowed  him  within  "  If  all  its    recitals   were  allowable 

which  to  file  the  same."  'upon    the   statement   of   defendant's 

2.  In  Gleaves  x\  Davidson,  85  Tenn.  counsel,'  it  would  not  justify  the  grant 
379,  the  order  allowing  an  appeal  nunc  of  this  appeal,  because  it  does  not  re- 
pro  tunc  was  as  follows :  cite  that  bond  was  then  (at  the  former 

"  It  further  appearing  that  an  appeal  term)  given,  or  offered  to  be  given,  or 

was  prayed  and  granted  to  Defendants  time  taken  to  give  bond,  and  would  at 

Nichols  and  Dickens  at  the  last  term  most  but   show   a   prayer   for   appeal 

of  the  Court  from  the  decree  rendered,  granted,  and  no  appeal  effectuated  by 

and  the  same  was  not  made  of  record  the  execution  of  bond  or   taking  the 

(it  is  so  done)  now  as  of  then;  and  the  proper  oath." 
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Court,  First  Department,  from  the  judgment  (or  order)  entered  on 
the  10th  day  of  September,  i890,  and  on  reading  and  filing  the  affi- 
davit of  Richard  Roc,  defendant  herein,  verified  September  15, 
i896,  and  on  reading  the  printed  case  on  appeal  upon  which  the 
hearing  in  this  case  was  had,  and  upon  the  pleadings  and  all  other 
proceedings  had  in  the  action,  and  it  appearing  to  the  court  that 
the  special  reasons  why  such  appeal  should  be  allowed  set  forth  in 
the  defendant's  application  for  the  allowance  thereof  filed  herein 
and  submitted  on  the  first  day  of  the  present  termi  are  sufficient  to 
warrant  the  allowance  of  the  same  :  Ordered  that  the  said  motion 
be  and  the  same  hereby  is  granted,  and  that  said  Richard  Roe  have 
leave  to  appeal  from  the  judgment  (or  order)  hereinbefore  specified 
to  the  Appellate  Division  of  the  Supreme  Court  of  the  state  of  New 
York,  First  Department. 

{^Provision  may  be  made  for  the  filing  of  the  notice  and  for  the 
undertaking.)  Joseph  F.  Daly,  P.  J. 

Enter. 

ORDBR    GRANTING    REPRESENTATIVE    OF    DECEASED    PARTY    LEAVE 
TO    APPEAL,    AFTER    EXPIRATION    OF    TIME. 

Form  No.  i  7  1 1 . 

At  a  Special  Term  of  the  Supreme  Court 
of  the  State  of  New  York,  First  Department, 
held  at  the  County  Court  House  in  said  city 
on  the  30th  day  of  September,  iS96. 

Present,  Hon.  David  McAdani. 
(  Title  of  cause. ) 

On  reading  and  filing  the  affidavit  of  William  Roe  verified  Sep- 
tember 28,  i896,  by  which  it  appears  that  the  above  named  defendant, 
Richard  Roe,  at  the  time  being  entitled  to  an  appeal  from  a  judg- 
ment (^OT  order)  of  this  court  entered  herein  on  the  5th  day  of  Sep- 
tember, i896,  died  on  the  10th  day  of  September,  i896,  and  prior  to 

<» 

1.  The  application  for  leave  to  take  dered  the  determination  or  at  the  next 
such  appeal  must  be  made  on  the  first  term  after  judgment  is  entered  there- 
day  of  the  term  following  that  in  upon,  and  shall  certify  that  in  its 
which  the  case  was  decided,  must  set  opinion  a  question  of  law  is  involved 
forth  in  full  the  special  reasons  why  which  ought  to  be  reviewed  by  the 
the  appeal  should  be  allowed,  and  court  of  appeals.  N.  Y.  Code  of  Civ. 
must  be  submitted  without  oral  argu-  Proc,  §  191,  as  amended  by  Laws  of 
ment.    Rule  VII.,  App.  Div.,  istDept.,  1896,  c.  559. 

regulating      appeals     from      inferior  For  other  cases  in  which  no  appeal 

courts.     Hun's  Ct.  Rules  (1896)  323.  can  be  taken  to  the  Court  of  Appeals 

Appeals    to   Court  of  Appeals  —  New  unless  the  Appellate  Division  certifies 

York.  —  No  appeal    shall  be  taken  to  that  in  its  opinion  a  question  of  law  is 

theCourtof  Appeals  in  any  civil  action  involved  which  ought  to  be  reviewed 

or    proceeding    commenced     in     any  by  that  court,  or  an  appeal  is  allowed 

court  other  than  the  Supreme  Court,  by  a  judge  of  the  Court  of  Appeals,  in 

County  Court,  or  Surrogate's  Court,  case   of   its  refusal  to  so  certify,  see 

unless  the  Appellate  Division  of  the  N.  Y.  Code  of  Civ.  Proc,  §  191,  subs. 

Supreme  Court  allows  the  appeal  by  2,   as  amended  by  the  Laws  of  1896, 

an  order  made  at  the  term  which  ren-  c.  559. 
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the  expiration  of  the  time  within  which  an  appeal  from  said  judg- 
ment might  have  been  taken,  and  that  William  Roe,  the  heir  (or  de- 
visee, or  executor,  etc.)  of  the  said  Richard  Roe,  wishes  to  appeal 
from  said  judgment:  Now,  therefore,  on  proof  of  due  notice  of  this 
motion  being  given  to  yohn  Doe,  and  after  hearing  Daniel  M.  Shaiu 
of  counsel  for  said  William  Roe,  and  William  Osborn  (or  no  one 
appearing)  in  opposition,  on  motion  of  Daniel  M.  Shaw,  Counsel 
as  aforesaid,  it  is  ordered  that  the  said  William  Roe  as  heir  (or 
devisee,  or  executor,  or  administrator,  as  the  case  may  be)  of  the  said 
Richard  Roe  be,  and  hereby  is,  allowed  to  appeal  from  the  said 
judgment  at  any  time  prior  to  October  5,  i896A 

Enter.  David  AfcAdam,  J.  S.  C. 

2.  In  Probate  Courts.^ 
a.  In  Connecticut  — Gen.  Stat.  (1888),  4§  643-646. 

Form  No.  i  7 1  2 . 

(  Venue  and  title. ) 

At  a  Court  of  Probate  for  the  district  of  Danbury,  held  at  Dan- 
bury,  October  20,  i896,  George  yohnson,  of  Bethel,  one  of  the 
heirs  at  law^  (or  claiming  that  he  is  one  of  the  heirs  at  law)  of 
Henry  Johnson,  late  of  said  district,  deceased,  appears  in  court, 
and  complains  that  he,  as  such  heir,  is  aggrieved  by  the  decree  of 
this  court,  made  on  the  10th  day  of  October,  i896,  approving  of  the 
last  will  and  testament  of  the  said  Henry  Johnson,  and  moves  for 
an  appeal  from  said  decree  to  the  Honorable  Superior  Court  for  the 
county  of  Fairjield  to  be  held  at  Danbury  on  the  second  Tuesday 
of  November ,  i896,  and  offers  sufficient  bonds  of  prosecution.  This 
court  doth  allow  said  appeal,  and  the  said  George  Johnson,  as  prin- 
cipal, and  Martin  G.  Clark,  as  surety,  acknowledge  themselves 
bound  to  Philip  Colt,  as  Judge  of  Probate  for  the  district  of  Dan- 
bury,  and  his  successors  in  said  office,  conditioned  that  the  said 
George  Johnson  shall  prosecute  said  appeal  to  effect,  and  pay  all 
damages  if  he  fail  to  make  said  appeal  good. 

OR 

Form  No.  1 7  1 3 . 

{^Following  the  i7totion  papers  and  entries  relating  to  the  appeal, 
the  mere  e?itry  of  allowance  as  follows:)  Said  motion  for  an  appeal 
is  allowed  and  granted  by  this  court. 

b.  In  Michigan. 

(1)    Generally  —  How.  Anno.  Stat.,  §  6782. 

Form  No.  17 14. 
State  of  Michigan, 
County  of  Montcalm. 

At  a  session  of  the   Probate  Court   for  said  county,  held  at  the 

1.  N.  Y.  Code  of  Civ.  Proc,  f)  785.     order  allowing  an  appeal  from  a  county 
3.  Necessitr  of  Specifying  Bond. — The     court  [a  court  of  probate  jurisdiction] 
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Probate  Office  in  the  city  of  Stanton,  on  the  25th  day  of  October, 
in  the  year  one  thousand  eight  hundred  and  ninety-six. 

Present,  Hon.  Richard  King;  Judge  of  Probate. 
In  the  Matter  of  the  Estate  of  Henry  Johnson,  deceased. 

On  reading  and  filing  the  application  of  George  Johnson  for  an 
appeal  from  the  decision  of  the  Judge  of  Probate  of  said  county, 
allowing  and  admitting  to  probate  a  certain  paper  writing  as  the 
last  will  and  testament  of  Henry  Johnson,  deceased  {^or  other  deter- 
mination appealed  from^,  it  is  ordered  that  said  appeal  be  and  the 
same  is  hereby  allow^ed  inhere  insert  order  for  notice  of  appeal  and 
service  thereof) . 

Richard  King,  Judge  of  Probate. 

(2)  After  Expiration  of  Time  Limited. ^ 
Form  No.  1715. 

{^Statement  of  venue  and  title  of  court  and  cause. )^ 
On  reading  and  filing  the  petition  of  George  Johnson,  and  the 
affidavits  of  James  King  and  Arthur  Brown  in  support  of  said 
petition,  wherein  it  is  shown  that  without  fault  on  the  part  of  said 
petitioner  he  omitted  to  claim  and  prosecute  his  appeal  to  this  court 
within  the  time  limited  by  law  from  the  decision  (or  order,  or  de- 
cree) of  the  Probate  Court  of  said  Montcalm  county,  and  it  having 
been  made  satisfactorily  to  appear  to  the  court  that  such  decision  (or 
order,  or  decree)  should  be  revised,  and  that  all  parties  having  adverse 
interest  herein  have  had  due  notice  of  the  hearing  of  the  petition 
in  accordance  with  the  direction  of  the  court  itself :  Ordered,  that 
the  petitioner  be  authorized  to  appeal  from  such  decision  (or 
order,  or  decree)  to  the  Circuit  Court  of  Montcalm  county  within 
twenty  days  from  the  date  of  this  order,  and  that  he  may  prosecute 
the  same  with  like  effect  as  if  the  appeal  had  been  taken  season- 
ably. 

And  it  is  further  ordered  that  said  petitioner  file  his  declaration 
in  this  cause  against  Sarah  Johtison,  executrix  under  the  will  of 
said  Henry  Johnson,  deceased,  within  ten  days  thereafter,  and  that 
said  executrix  plead  to  the  said  declaration  within  twenty  days 
after  the  filing  of  the  same,  and  that  this  petitioner  pay  all  costs  and 
expenses  accrued  to  the  time  of  the  joinder  of  issue,  together  with 
the  sum  of  twenty-five  dollars  attorney's  fee,  to  the  adverse  parties  in 
interest,  and  also  that  a  copy  of  this  order  duly  certified  be  forth-, 
with  filed  in  the  Probate  Court  of  said  county. 

must    specify    what    bond    if    any    is  the  time   limited    by   law,    and    is   as 

necessary,    before    such    appeal    shall  follows : 

take   effect.      Code    W.    Va.,    c.    112,  ^  At  a  session  of  the  J/iwi/- 

'  calm      county     Circuit 

^14-  State  of  Michigan,  I      Court,  held  at  the  court 

1.  How.  Anno.  Stat.,   §6784.  Montcalm    county.  [      house    in    the    city   of 

2.  The  title  of  this  order  is  similar  '         •S''''"^"' ""the ^* day 

,  .  1.     ,       r  ^L       i'i.1  >      oi  September,  iS96. 

to,    but    vanes   a   little   from,    the   title  present,  Honorable  John  Afarshall, 
of    the   order    in   the    preceding   form  Circuit  Judge, 

where   the   appeal   was    taken   within  In^the  matter  of  the  estate  of  y/^»r^  7oAfw«>«, 
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(3)  From  Decision  of  Commissioners  on  Claims. 
Form  No.   i  716. 

(  Venue  and  title  of  court  and  cause. )  i 

On  reading  and  filing  the  application  of  Walter  F.  Brown  for 
an  appeal  to  the  Circuit  Court  of  said  county,  from  the  decision 
of  the  commissioners  appointed  to  receive,  examine,  and  adjust 
claims  against  said  estate,  allowing  a  final  balance  in  his  favor  and 
against  said  estate  for  the  sum  of  one  hundred  and  sixty-five  -^^ 
dollars,  by  their  report  filed  October  15,  i896,  and  on  reading  and  fil- 
ing the  appeal  bond  of  said  appellan*;  duly  approved. 

It  is  ordered  that  said  appeal  be  and  the  same  is  hereby  al- 
lowed. 

{^Here  insert  order  for  notice  of  appeal  and  service  thereof.^ 

Richard  King.,  Judge  of  Probate. 

3.  In  Justice's  Courts. 

IN    ARKANSAS  2 APPEAL    TO    CIRCUIT    COURT. 

Form  No.  i  7  i  7. 
(Mansf.  Dig.  of  Stat.,  p.  1284.) 

(  Venue  and  title  of  court  and  cause. ) 

On  this  20th  day  of  September ,  i896,  the  said  defendant  filed  the 
affidavit  required  by  law  to  obtain  an  appeal,  and  thereon  prayed 
an  appeal  to  the  circuit  court  of  T'ell  county,  and  the  said  defend- 
ant and  George  Gray.,  his  security,  entered  into  an  obligation  before 
me  to  the  plaintiff,  as  required  by  law,  in  the  sum  of  %50.  Said 
appeal  is  hereby  allowed.  And  a  transcript  of  all  the  entries 
in  this  cause  is  certified  to  said  circuit  court,  which,  together  with 
all  the  papers  relating  to  this  suit,  are  filed  in  the  clerk's  office, 

(^Here  annex  itemized  statement  of  costs.) 

IN    CONNECTICUT APPEAL    TO    COURT  OF    COMMON    PLEAS. ' 

Form  No.  17  i  8. 

(  Venue  and  title  of  court  and  cause. ) 

The  defendant  moves  an  appeal  to  the  next  term  of  the  Court  of 
Common  Pleas  to  be  held  at  Danbury,  in  Fairfield  county,  and 
.offers  sufficient  bonds  of  prosecution,  with  surety,  which  appeal  is 
allowed,  and  Edgar  Bailey  is  recognized  to  the  adverse  party  xn  fifty 
dollars,  conditioned  that  the  appellant  shall  prosecute  this  appeal  to 
effect,  and  answenall  damages  in  case  he  fail  to  make  his  plea  good. 

Edward  Green.,  Clerk  (or 
Abraham  Kent.,  Justice  of  Peace). 

Dated  September  15,  i896. 

1.  The  caption  of  this  order  is  like         2.  Sand.  &  H.  Ark.  Dig.,  §  4433. 
that   given   in   Form   No.    1714.     See        3.  Gen.  Stat.  (1888),  §  683. 
How.  Anno.  Stat.,  §  5909. 
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IN  PENNSYLVANIA ALLOWANCE  BY  JUDGE  OF  COURT  OF  COMMON 

PLEAS. 

Form  No.  17  i  9. 
October  Term,  i896  —  No.  105. 

(  Title  of  cause.)  \  ^"  ^)f  ^^''^  ^^^To?"/^^;  •^*'- 
^  -'  '  \      city  and  county  of  Philadelphia. 

And  now,  on  this  tiventieth  day  of  October,  i896,  on  motion  of 

George  L.    Smith,    attorney   for   Richard  Roe,   defendant   in   the 

above  entitled  cause,  and  on  cause  being  shown,  the  court  allows  an 

appeal  herein  and  the  costs  already  paid  and  upon  the  bond  already 

presented.  /?,  K.^ 

IN    TENNESSEE APPEAL    TO    CIRCUIT    COURT MILL.   &    V.    CODE, 

§    3858- 

Form  No.  1720. 

(  Venue  and  title  of  court  and  cause. ) 

From  the  judgment  rendered  by  me  in  this  cause  May  12,  i896, 
the  defendant  prays  an  appeal  to  the  next  term  of  the  Circuit  Court 
of  Fayette  county,  which  is  granted  this  Hth  day  of  May,  i896, 
the  said  defendant  having  given  bond  and  security. 

Abraham  Kent,  Justice  of  the 
Peace,  Fayette  County. 

IN  WEST  VIRGINIA APPEAL  TO  CIRCUIT  COURT AFTER  TEN 

DAYS CODE  OF    (1887),   C.   50,   §    174. 

Form  No.  1 7  2  i . 

(  Venue  and  title  of  court  and  cause. ) 

Richard  Roe,  defendant  herein,  having  satisfactorily  shown  to 
this  court  (or  judge  in  vacation)  that  good  cause,  existed  for  his 
failure  to  take  an  appeal  from  the  judgment  rendered  by  Abraham- 
Kent,  justice,  in  said  action,  on  the  20th  day  of  September,  i896, 
in  the  sum  of  sixty-two  dollars  with  interest  and  costs,  within  the 
time  limited  by  law,  and  having  delivered  a  bond  in  proper  form 
with  sufficient  security  in  accordance  with  the  statute,  it  is  hereby 
ordered  that  the  said  Abraham  Kent,  Justice  of  the  Peace,  aforesaid, 
cease  all  further  proceedings  in  said  cause ;  that  he  recall  all  out- 
standing executions  and  orders  made  after  said  judgment  and  relat- 
ing thereto,  and  that  he  transmit  to  the  clerk  of  the  Circuit  Court 
of  Preston  count)'-  a  full  and  complete  transcript  of  the  proceedings 
from  his  docket  in  said  action,  together  with  all  original  papers 
relating  thereto. 

1.  These  letters  represent  the  initials  the  allowance  of  an  appeal  from  the 
of  the  name  of  the  judge  of  the  Court  judgment  of  a  magistrate's  court  in 
of  Common  Pleas  who  allowed  the  ap-  the  city  of  Philadelphia.  P.  L.  of  Pa. 
peal.     This  form  may  also  be  used  in     (1875),  P- 56.  k  ^• 
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4.  In  Mayor's  Court. 

IN  WEST  VIRGINIA. 

Form  No.  1722. 

(Precedent  in  Moundsville  v.  Fountain,  27  W.  Va.  185.) 

{After  the  recital  of  prior  proceeding's  in  the  case  was  this  entry: ) 
And  now  at  this  day  to  wit,  yuly22,  i882,  came  the  said  defend- 
ant and  tendered  his  bond  in  the  penalty  of  $50.00,  conditioned  ac- 
cording to  law  with  William  Bryans  as  his  security,  and  the  said 
bond  being  deemed  sufficient  an  appeal  is  hereby  granted  to  said 
defendant  from  the  judgment  aforesaid. 

L.  B.  Purdy,  Mayor, 

5.  In  United  States  Courts.^ 

a.  To  Supreme  Court,  Generally. 

Form  No.  1723. 

(Precedent  in  Radford  v.  Folsom,  123  U.  S.  726.) 

And  the  complainant  prays  an  appeal  from  the  foregoing  de- 
cree, w^hich  appeal  is  by  the  court  hereby  allowed,  and  the  penalty 
of  the  appeal  bond,  if  the  same  is  to  operate  as  a  supersedeas,  is 
fixed  at  [20,0001  ^  dollars,  but  if  the  same  is  not  to  operate  as 
a  supersedeas,  then  the  penalty  of  the  appeal  bond  is  fixed  at 
[2,000]  2  dollars. 

FROM   DISTRICT  OF  COLUMBIA. 

Form  No.  1724. 

(Precedent  in  Dodge  r.  Knowles,  114  U.  S.  436.) 

(At  the  foot  of  the  decree  in  this  case  was  this  entry:) 

From    this    decree     the    defendants    pray    an     appeal    to    the 

1.  Necessity  of  Formal   Allowance. —  "  In  this  case  an  appeal  was  asked 

A  judge  of  the  United  States  Circuit  by  the  plaintiff  so  far  and  only  so  far 

Court  by  taking  the  security  and  sign-  asafTects  the  interests  of  Russell  Sage, 

ing  the  citation  allows  an  appeal ;   no  James  Buell,  and  N.  A.  Cowdery.     I 

formal  order  of  an  allowance  is  neces-  deny   the   appeal   prayed  for  because 

sary.     Brandies  -■.  Cochran,  105  U.  S.  {here  -was  set  out  a  statement  of  the 

262.  reasons  for  the  denial  of  the  appeal). 

See  Brown  v.  McConnell,  124  U.  S.  The  clerk  will  enter  the  above  order 

490;  Sage  V.  Railroad   Co.,  96  U.  S.  of  record  denying  the  appeal  prayed 

712;  Draper  -■.  Davis,  102  U.  S.  370.  for.                             jfohn  F.  Dillon, 

Presumption  of  Allowance  of  Appeal. —  Circuit  Judge,  at  Chambers, 

It  will  be  inferred  that  an  appeal  was  St.  Paul,  December  17,  i875. 

actually    allowed    when     the    record  2.  At  the  date  of  the  allowance  in 

shows  that  it  was  prayed  for  in  open  open  court  of  the  appeal  in  this  case, 

court  and  that  a  bond  was  filed  and  the  figures  in  [     ]  were  omitted ;  the 

approved.     Washington,  etc.,  R.  Co.  amounts   to  be  written  in  the   blank 

V.  Bradleys,  7  Wall.  (U.  S.)  575.  spaces  were  to  be  settled  afterwards. 

Order  Denying  Appeal.  —  In  Sage  v.  It  was  held  that  the  acceptance  of  a 

Central   R.  Co.,  93  U.  S.  414,  will  be  bond   by  the  district  judge  after  the 

found  the  following  order  denying  an  expiration   of  the  term   in  which  the 

appeal  prayed  for :  decree  was  rendered,  and  without  issue 
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Supreme  Court  of  the  United  States,  which  appeal  is  hereby  al- 
lowed. 

By  order  of  the  court  :  D.  K.   Carter^ 

Ch'f.  Just. 

b.  Order  Nunc  Pro  Tunc  Allowing  Appeal. 

Form  No.  1725. 

(Precedent  in  Fleitas  v.  Richardson,  147  U.  S.  542.)! 

This  cause  came  on  to  be  heard,  and  was  argued  by  counsel ; 
whereupon  the  court,  on  consideration  thereof,  and  further  recon- 
sidering the  whole  matter  with  reference  to  the  order  or  decree 
awarding  executory  process  herein,  and  the  defendant's  applica- 
tions for  appeal  therefrom,  doth  now  order  that  so  much  of  the 
order  of  June  29,  1888,  awarding  executory  process  herein,  as 
directs  the  marshal  to  stay  the  sale  of  the  property  directed  to 
be  seized  till  the  further  orders  of  the  court,  be  stricken  out ;  and 
that  all  orders  made  subsequently  to  the  date  of  the  defendant's 
application  for  an  appeal  on  June  SO,  1888,  except  the  order  of 
reference  to  the  master  to  report  the  facts  upon  which  the  amount 
of  bond  could  be  determined  and  fixed,  be  revoked ;  and  that  an 
appeal,  to  operate  as  a  supersedeas,  be  allowed  to  said  defendant 
nunc  pro  tunc  as  of  said  30th  day  of  yune,  1888,  according  to  his 
petition  then  presented,  on  his  giving  bond  as  required  by  law, 
with  good  and  solvent  surety,  in  the  sum  of  one  thousand  dollars. 
And  it  is  further  ordered  that  the  marshal,  on  the  filing  of  such 
bond,  release  from  seizure  the  property  he  has  seized  herein,  and 
that  the  exceptions  to  the  order  of  reference  be  overruled. 

c.  Order  Granting  Appeal,  but  Denying  Petition  for  Supersedeas. 

Form  No.  1726. 

(Precedent   in  Shields  v.  Coleman,  157  U.  S.  175.) 

Upon  consideration  of  the  petition  for  appeal  to  the  Supreme 
Court  of  the  United  States  filed  herein  by  y antes  T.  Shields,  yr., 
as  receiver  of  the  M.  d-.  C.  G.  R.  R.  Co.  under  appointment  by  the 
chancery  court  of  Hamblen  County,  Tennessee,  it  is  ordered  that 
said  appeal  be  granted,  bond  therefor  in  the  penalty  of  Jive  hun- 
dred dollars  having  been  executed  and  approved  by  the  court. 

It  is  further  ordered  that  the  petition  for  supersedeas  be  denied. 

This  appeal  is  granted  solely  upon  the  question  of  jurisdic- 
tion,2  and  unless  counsel   shall   agree  by  stipulation,  filed  with  the 

and  service  of  citation,  did  not  oper-  from  was  not  a  final  judgment  or  de- 
ate  as  a  new  appeal  as  of  the  date  of  cree.  Fleitas  v.  Richardson,  147  U.S. 
the  acceptance  of  the  bond.     Radford  542. 

V.  Folsom,  123  U.  S.  726.  2.  The  precedent  given  was  held  a 

1.  In  this  case  the  Supreme  Court,  sufficient   certificate    of   the   question 

without    criticising  the    form   of   the  of  jurisdiction  under  the  provisions  of 

order,  refused  to  take  jurisdiction   for  the  judiciary  act  of  March  3,  1861,  c. 

the  reason   that   the   order   appealed  517,  26  U.  S.  Stat.  826,  827. 
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clerk,  in  respect  to  the  portions  of  the  record  to  be  transcribed  and 
filed  in  said  United  States  Supreme  Court  under  said  app)eal  as 
prayed  and  granted,  the  appellant  has  leave  to  present  the  record  to 
the  court  on  Saturday^  the  29th  of  July  inst.,  for  the  determination 
of  what  portion  of  the  record  shall  be  certified  to  said  Supreme 
Court  under  said  appeal. 

6.  In  Criminal  Cases. 

a.  In  Arkansas. 
(1)  To  Circuit  Court 

Form  No.  1727. 
(Mansf.  Dig.  of  Stat.  1295.) 

(  Venue  and  title  of  court  and  cause. ) 

On  this  20th  day  of  September ,  iS96,  the  defendant,  ^ohn  Lynchy 
prayed  an  appeal  to  the  Circuit  Court  of  Franklin  county,  and 
with  John  Smith  as  his  security  executed  to  the  plaintiff  before  me 
a  bond  in  the  form  required  by  law,  which  was  approved  by  me. 
The  appeal  so  prayed  is  therefore  granted ;  and  the  said  appeal 
bond,  and  a  transcript  of  all  the  entries  in  the  cause,  together  with 
all  the  process  and  papers  therein,  are  filed  in  the  office  of  the  clerk 
of  said  court.      {^Annex  itemized  bill  of  costs.) 

(2)  To  Supreme  Court. 

Form  No.  1728. 

(Sand.  &  H.  Ark.  Dig.  (1894)  1670.) 
(  Title  of  cause. ) 

The  appeal  herein  by  the  defendant  is  allowed. 
Given  under  my  hand  as  judge  of  the  supreme  court  of  Arkansas, 
this  7th  day  of  May,  i8P^. 

Simon  P.  Hughes, 
Judge  of  the  Supreme  Court. 

b.  In  Connecticut.  1 

Form  No.  1729. 

(  Venue  and  title.)  {After  reciting-  the  judgment,  say:) 
From  which  judgment  the  said  fohn  Lynch  moves  to  apjjeal  to 
the  Superior  Court  to  be  held  at  Litchfield,  in  and  for  Litchfield 
county,  on  the  first  Tuesday  of  April  i896,  for  the  transaction  of 
criminal  business,  which  motion  is  hereby  allowed;  and  the  said 
fohn  Lynch  as  principal,  and  Edgar  Bailey  as  surety,  are  hereby 
recognized  before  me  in  the  sum  of  one  hundred  dollars  to  the  state 
of  Connecticut  for  his  appearance  before  said  Superior  Court,  to 
answer  to  the  complaint  herein  and  to  abide  the  judgment  or  order 
of  the  said  court. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Gen.  Stat.  (1888),  ^  1596. 
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e.  In  Kentucky. 

APPEAL    IN  CASE  OF  MISDEMEANOR. 

Form  No.  1730. 
(Bullitt's  Ky.  Crim.  Code,  p.  159.) 

(  Title  of  court  and  cause. ) 

The  defendant  prayed  an  appeal  from  the  judgment  herein  to' the 
Court  of  Appeals,  which  is  granted,  upon  condition  that  he  lodge 
in  the  clerk's  office  of  said  court  a  transcript  of  the  record  in  sixty 
days  from  the  date  of  the  judgment. i 

VI.  DOCKETING  AND  ENTRY  OF  APPEAL. 

1.  Direction  to  Enter. 

The  direction  to  enter  an  appeal  is  in  the  nature  of  a  praecipe,  or 
order,  to  the  clerk.  In  the  absence  of  statute  or  rule  of  court  pre- 
scribing the  form,  if  in  writing,  no  particular  form  is  necessary. 
The  directions  should  state  the  court  to  which,  and  the  court  from 
which,  the  appeal  is  taken,  giving  the  date  of  the  decision  appealed 
from,  and  the  other  facts  necessary  to  identify  the  cause  and  the 
parties  thereto. 

a.  In  District  of  Columbia. 

Form  No.  i  7  3  i . 

(Precedent  in  Vansant  v.  Electro-Magnetic  Gas-Light  Co.,  99  U.  S.  213.) 

John    Vansant,  et  al.  )  -lyj      qjoj 

The  Electro-Magnetic  Gas-Light  Co.  ^      "     y 

Dec.  17,  1875. 
The  clerk   will  enter  an  appeal    to    the  Supreme  Court   of  the 
United  States  from  the  decision  in  general  term,  passed  N^ov.  29, 
1875.  Durant  &  Hornor, 

For  Plaintiffs  and  Appellees. 
{^Indorsement  of  entry  oj  appeal.)^ 

b.  In  Maryland. 
Form  No.  1732. 

(  Venue  and  title  of  court  and  cause.  ^ 
John  H.  Ford,  Esq.,  Clerk: 

Please  enter  an  appeal  from  the  judgment  (or  decree,  or  other  de- 
termination as  the  case  may  be)  in  this  case  to  the  Court  of  Appeals 
of  the  state  of  Maryland. 

Dated  September  20,  i896.  Charles  E.  Phelps, 

Attorney  (or  Solicitor)  for  Defendant. 

1.  This  same  form  may  be  used  if  the  clerk's  entry  of  appeal  and  the 
the  appeal  be  prayed  by  plaintiff.  date  of  the  same  as  shown  in   Form 

2.  Upon   this    paper    was    indorsed     No.  1744. 
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e.  In  Pennsylvania. 

Form  No.  1733. 
State  of  Pennsylvania. 

In  the  Supreme  Court  of  the District. 

i  From  the  Court  of  Common  Pleas  of  the  County 
(  T'itle  of  cause.)  <  of   Chester,  October  Term,  i^96. 
I  No.  105. 

To  Peter  Potter,  Prothonotary  of  the  Supreme  Court  for  the 

District : 
Please  enter  the  appeal  of  Richard  Roe,  defendant  and  appellant 
in  the  above  entitled  cause,  from  a  judgment  of  the  Court  of  Com- 
mon Pleas  of  the  county  of  Chester,  rendered  September  25,  iS96. 

yeremiah  Mason, 
Attorney  for  Defendant  and  Appellant. 

2.  The  Entry. 

The  entry  of  an  appeal  is  usually  in  the  form  of  a  docket,  or 
journal,  entry  to  the  effect  that  the  appeal  was  entered  as  directed. 
This  entry,  where  necessary,  is  governed  by  custom  in  the  various 
jurisdictions,  in  the  absence  of  statute  or  rule  of  court  prescribing 
any  particular  form. 

a.  Fpom  Justices  of  the  Peace. 

(1)  In  Connecticut. 

Form  No.  1734. 

{After  entry  of  judgment,  continue:) 

From  which  said  judgment  the  said  Richard  Roe  appeals  to  the 
next  term  of  the  Court  of  Common  Pleas  to  be  held  at  Danbury, 
within  and  for  the  county  of  Fairfeld,  on  Monday,  November 
2,  i896. 

(  Phe  recognizance.)  Abraham  Kent, 

November  1,  i896.  Justice  of  the  Peace. 

OR 

Form  No.  1735. 

(After  entry  of  judgment,  continue:) 

And  defendant  {or  plaintiff)  appeals  from  the  judgment  to  the 
Superior  Court  (or  Court  of  Common  Pleas,  or  District  Court)  to 
be  held  at  Danbury  {or  other  place  of  holding)  on  the  frst  Tues- 
day of  November ,  i896  {or  other  time  of  convening) . 

{Insert  recognizance.)  Abraham  Kent, 

Justice  of  the  Peace. 

(2)  In  Louisiana. 

Form  No.  i  736. 

(  Pitle  of  court  and  cause. ) 

The  defendant  herein  prays  a  suspensive  (or  a  devolutive)  appeal 
to  the  next  term  of  the  District  Court  from  the  judgment  rendered 
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herein  October  15,  iS96,  and  the  said  defendant  having  given  his 
bond  on  appeal,  with  yoseph  Russell  as  his  surety,  the  appeal  is 
granted  this  21st  day  of  October,  i896. 

(3)  In  Mississippi  —  Anno.  Code  (1892),  §  82. 
Form  No.  1737. 

{^Following  the  prior  docket  entries  is  this  entry:) 
Novetnber    i,    i856,    the    said    defendant    demanded    an    appeal 
from  said  judgment  to  the  Circuit  Court,  and  tendered  an  appeal 
bond,  with  Sidney  Hall  and  Francis  Seaman  as  sureties,  which  is 
approved. 

(4)  In  New  Hampshire — Pub.  Stat.  (1891),  c.  252,  §  3. 

FROM  justice   IX  CRIMINAL  PROCEEDING. 

Form  No.  1738. 

{^Recital  of  -prior  proceedings .) 

And  now,  at  the  time  of  the  declaration  of  said  sentence,  fohn 
Lynch,  the  defendant  herein,  appeals  therefrom  to  the  Supreme 
Court  to  be  held  at  Concord,  in  the  said  county  of  Merrimack,  on 
Tuesday,  November  3,  i896,  with  sufficient  sureties,  namely 
(stating  the  security).  fohn  Pomeroy,  Justice  of  the  Peace. 

Dated  October  15,  i896. 

(5)  In  West  Virginia  —  Code  of  1887,  §§  163-175. 
(a)     When  Appeal  is  Taken  within   Ten  Days. 

Form   No.  1739. 

(  Venue  and  title.) 

On  this  Septemler  30,  iS96,  Richard  Roe,  the  defendant 
herein,  filed  with  me  a  bond,  in  the  penalty  of  otie  hundred  dollars, 
with  yared  Howe  as  his  surety,  which  bond  was  approved  by  me 
and  an  appeal  granted  from  the  judgment  rendered  by  me  in  this 
action  on  the  22d  day  of  September,  iS96,  in  favor  of  the  plain- 
tiff. I  thereupon  made  an  order  directed  to  Charles  Smith,  con- 
stable, recalling  the  execution,  and  delivered  the  same  to  the  said 
Richard  Roe. 

October  1,  i896.     Execution  returned  by  Charles  Smith,  constable. 

(b)    When  Appeal  is  Taken  after  Ten  Days,  but  within  Ninety  Days. 

Form  No.  1740. 
State  of  West  Virginia, 

Preston  county. 
yohn  Doe,  plaintiff,  ) 

against  >  October  2,  i896. 

Richard  Roe,  defendant.  ) 

An  appeal  having  been  granted  by  the  Circuit  Court  of  Preston 
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county  {or  if  by  a  judge  in  vacation.,  name  him),  and  the  order 
having  been  duly  presented  to  me  whereby  I  was  directed  to  cease 
proceedings  in  the  action  inhere  set  out  in  substance  the  order  of 
circuit  judge).,  as  by  reference  to  said  order  will  more  fully  appear, 
I  recalled  the  execution  on  this  date,  and  made  and  certified  a  com- 
plete transcript  as  required  by  said  order,  and  transmitted  it, 
together  with  the  original  papers  in  the  action,  to  the  clerk  of  the 
Circuit  Court. 

b.  From  Other  Courts,  i 

(1)  The  General  Form. 

Form  No.  i  7  4 1 . 

(  Title  of  court  and  cause.) 

The  parties  appeared  by  their  respective  attorneys,  Frederick 
Williams.,  Esq.,  for  the  plaintiff,  and  George  J.  Shaw.,  Esq.,  for  the 
defendant;  and  the  defendant  having  moved  for  a  new  trial,  the 
motion  was  overruled,  to  w^hich  ruling  the  defendant  excepted,  where- 
upon defendant  prayed  an  appeal  to  the Court  and  that  this 

court  make  such  direction  relative  to  the  appeal  bond  and  its  filing 
as  might  be  proper.  The  prayer  of  the  defendant  was  granted,  and 
it  was  ordered  that  fared  Howe  and  Elliot  Smith  should  become 
sureties  on  the  appeal  bond,  that  the  penalty  of  the  bond  should  be 
two  hundred  dollars,  and  that  defendant  should  be  allowed  thirty 
days  in  which  to  file  the  said  appeal  bond.  And  now  on  the  20th 
day  of  September  comes  the  defendant  and  files  his  appeal  bond, 
properly  conditioned  and  in  conformity  with  the  above  order,  and 
which  reads  as  follows  {insert  bond),  which  said  bond  is  approved 
by  the  court. 

September  20,  i896. 

(2)  In  Arkansas  —  In  Felony  Cases. * 

(a)   By  the  State. 

Form  No.  1742. 

(Sand.  &  H.  Ark.  Dig.  (1894),  P-  1670.) 

State  of  Arkansas,  plaintiff, 

against 
David  Oliphant,  defendant. 

The  plaintiff  prayed  an  appeal  from  the  decision  of   the  court 

I.Georgia  —  Filing  Authority  to  Enter  appeal  must  be  shown.     Empire  State 

Appeal.  —  Either   of    the  parties  may  Bank  t;.  Booton,  52  Ga.  653. 

enter    the    appeal    in   person,    or    by  Oregon — Statement  of  Stay   of  Pro- 

his   attorney   at   law  or   his   attorney  ceedlngs.  —  When  an  appeal  is  allowed 

in  fact,  but  the  authority  of  the  latter  by  a  justice,  he  must  make  an  entry  in 

must  be  in  writing,  and  must  be  filed  his  docket  stating   whether  the   pro- 

in  the  court  in  which  the  case  is  pend-  ceedings   are  thereby  stayed  or   not. 

ing  at  the  time  of   the  entry  of   the  Hill's  Anno.  Laws  Oregon,  §  2122. 

appeal.     Ga.  Code  1882,  §  3615;  Road  2.  Sand,  and  H.  Ark.  Dig.  i894>  k^ 

Com'rs   V.    Griffin,   9   Ga.   487.     The  2425,  2429. 
authority  of    the  agent   to   enter   the 
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rendered  herein,  instructing  the  jury  that  they  should  find  for  the 
defendant  {reciting  the  decision  from  which  the  appeal  is  prayed  ; 
^^•>  if f^om  the  final  judgment ,  the  form  is  the  same  as  that  given 
for  the  defendant  in  Fortn  No.  1743). 

{b)   By  the  Defendant. 

Form  No.  1743. 

(Sand.  &  H.  Ark.  Dig.  (1894),  P-  1670.) 

(  Title  of  cause  as  in  Fortn  No.  174^.) 

The  defendant  prayed  an  appeal  from  the  judgment  herein  to  the 
supreme  court. 

(3)  In  District  of  Columbia. 

Indorsed  upon  the  direction  to  enter  the  Appeal  was  the  following  : 

Form  No.  i  744. 
(Precedent  in  Vansant  v.  Electro-Magnetic  Gas-Light  Co.,  99  U.  S.  213.) 
Dec.  17,  1875. 

Appeal  entered  as  directed. 

By  the  Clerk. 

(4)  In  OhioI  —  Appeal  to  Circuit  Court. 

(a)     Generally. 

Form  No.  i  745. 

{After  the  record  entries  of  prior  proceedings ,  such  as  the  judg- 
ment, etc.,  continue  as  follows:)  and  comes  the  said  Richard  Roe 
and  enters  notice  of  his  intention  to  appeal  this  cause  to  the  Circuit 
Court,  and  the  court  hereby  fixes  the  amount  of  the  undertaking  for 
the  appeal.  (  Continue  by  inserting  the  provisions  made  for  the 
security  on  appeal.) 

OR 

Form  No.  1746. 

{After  the  record  entries  of  prior  proceedings,  such  as  the  Judg- 
ment, etc.,  continue  by  saying:)  and  thereupon  the  said  defendant, 
Richard  Roe,  gave  notice  of  his  intention  to  appeal  this  action.* 
The  amount  of  the  appeal  bond  is  hereupon  fixed  at  the  sum  of 
hundred  dollars.  3 

1.  Wliat  Constitutes  ''  Entry  on  the  2.  If  there  are  several  plaintiffs  or 
Record." — A  statute  (Ohio  Prac.  Act,  defendants,  the  appellant  specially  af- 
fj  109)  providing  that  a  party  desirous  fected  by  the  part  of  the  judgment  or 
of  appealing  to  the  Supreme  Court  decree  should  state  that  he  appeals 
shall  at  the  term  of  the  court  in  which  "  from  so  much  of  the  judgment  as 
judgment  is  rendered  enter  on  the  affects  him,"  specifying  particularly 
record  of  the  court  notice  of  such  in-  the  part  which  he  deems  erroneous, 
tention,  is  not  complied  with  by  enter-  3.  When  a  separate  interest  is  ap- 
ing a  notice  of  appeal  on  the  docket,  pealed  from,  the  court  may  fix  the 
but  failing  to  carry  it  into  the  journals,  condition  of  the  bond.  Ohio  Rev. 
Moore  v.  Brown,  10  Ohio  197.  Stat.,  tj  5231. 

1008  Volume  I. 


1 747.  A  PPEA  LS.  1 749. 

{b)    Where  Party  Appellant  Has  Separate  Interest. 

Form  No.  1747. 

{^After  record  entries  of  prior  proceedings^  continue:^  and  comes 
the  said  Richard  Roe  and  enters  notice  herein  of  his  intention  to 
appeal  that  part  of  the  case  in  which  he  is  interested  to  the  Circuit 
Court,  and  the  court  finds  that  his  part  of  the  case  is  separable  and 
distinct  from  that  of  the  other  parties  defendant,  and  does  now  fix 
the  penalty  and  condition  of  the  appeal  bond  as  follows  :  {J>ro- 
visions  as  to  bond  on  appeal).^ 

(5)  In  Pennsylvania  —  From  Court  of  Common   Pleas  — 
Pepp.  &  L.  Dig.  718,  §  38. 
Form  No.   1748. 
No.  105. 
(  Title  of  cause.)  In  the  Court  of  Common  Pleas,  for  the 

County  of  Chester .1  October  Term, 
1^96. 
And  now  on  this  5th  day  of  October,  i896,  the  defendant  appeals 
from  the    judgment  entered  against  him  herein  on  September  20, 
i896,  to  the  Supreme  Court.  Richard  Roe. 

(  Affidavit  of  good  faith. ) 

(6)  In  Texas  —  From  District  or  County  Court  —  Pen.  Code 

(1895),  Title  X. 
Form  No.  1749. 

(  Title  and  number  of  cause. ) 

On  this  day  the  defendant  came  into  open  court  and  gave  notice 
of  an  appeal  from  the  judgment  rendered  against  him  herein,  to  the 
Court  of  Criminal  Appeals  of  Texas,  which  notice  is  now^  entered  of 
record,  and  it  is  ordered  inhere  insert  the  order). ^ 

September  30,  i896. 

VII.  CITATION  AND   SUMMONS. 

A  citation  on  appeal  is  an  official  summons  required  in  many 
jurisdictions,  which  cites  the  appellee  or  respondent  to  come  in  and 
be  heard. 3 

1.  See  sufra,  note  3,  p.  1003.  functions  of  the  notice.  But  under  the 

2.  This  order  may  be  either  an  order  old  chancery  practice  the  manner  of 
for  a  bond  or  recognizance,  or  an  taking  an  appeal  was  by  suggestion  in 
order  of  commitment,  or  an  order  of  open  court,  and  no  formal  citation  or 
commitment  to  await  the  decision  of  notice  was  necessary.  Brown  v.  Mc- 
the  Court  of  Appeals.  Connell,  124  U.  S.  491 ;  Hewitt  v.  Fil- 

3.  I  Encyc.  of  Pl.  and  Pr.  211,  bert,  116  U.  S.  142;  Reily  t^.  Lamar,  2 
212.  Cranch  (U.  S.)  344;   Sauer  v.  Union 

Consult   also   the    titles    Citation  Oil  Co.,  43  La.    Ann.   699;    State  v. 

and  Summons  of  this  work.  Strong,   32  La.  Ann.    173;    Torres  v. 

Necessity  of  Citation. — In  some  states,  Falgoust,  33  La.  Ann.   560;    Schmitt 

by  statute,  or  by  the  existing  practice,  v.  Drouet,  42  La.  Ann.  716;  Boyd  v. 

a  citation  or  summons  to  the  appellee,  Labranche,  35    La.    Ann.    285  ;    Elma 

or  to  parties  who  have  not  appealed,  v.   Carney,  4   Wash.    418;    McMillan 

takes  the  place  of  and  performs  the  v.  Mau,  i   Wash.    26;   In    re  Askin's 
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1.  In  Alabama—  Code  of  1886,  §  3681. 

a.  Citation  Addressed  to  Sheriff. 

(1)  From  Chancery  Court. 

Form  No.  1750. 

State  of  Alabama.  Court  of  Chancery  for  the  16th  District  of 
the  Northwestern  Chancery  Division  of  said  state,  at  Birming- 
ham, Alabama. 

To  the  Sheriff  of  jfefferson  County,  Greeting: 

Whereas,  at  a  term  of  the  court  of  chancery  aforesaid,  held  on 
the  nineteenth  day  of  September,  i896,  in  a  certain  cause  in  said 
court  wherein  ^ohn  Doe  is  plaintiff  and  Richard  Roe  is  defendant, 
a  decree  was  rendered  against  the  said  defendant,  to  reverse  which 
the  said  defendant  has  applied  for  and  obtained  from  this  office  an 
appeal  *  returnable  to  the  October  Term,  i8.96,  to  our  Supreme  Court 
of  the  state  of  Alabama,  at  Montgomery,  and  the  necessary  bond 
having  been  given  by  the  said  Richard  Roe,  with  John  White  and 
George  Brown  his  sureties  thereon  :  Now,  therefore,  you  are  hereby 
commanded  without  delay  to  cite  the  said  John  Doe  (or  his  attor- 
ney or  solicitor,  designating  him  by  tia?nc)  before  the  Supreme 
Court  at  the  time  and  place  aforesaid,  to  defend  against  said 
appeal  if  he  think  proper,  f 

Witness  my  hand  this  September  22,  i896. 

Edward  Greene,  Register. 

(2)  From  Probate  Court. 

Form  No.  i  7  5  i  • 

State  of  Alabama,    )  r,     \^   .     (^ 

e^  jr  ^  Probate  Court. 

Jefferson  county.      \ 

To  the  Sheriff  of  Jefferson   County,  Greeting: 

Whereas,  on  the  nineteenth  day  of  September,  i896,  in  a  certain 
cause  or  matter  of  controversy  in  said  court,  wherein  a  judgment 
(or  decree)  was  rendered  in  favor  of  Johti  Doc  against  Richard  Roe, 
to  reverse  which  judgment  (or  decree)  the  said  Richard  Roe  has  on 
this  day  applied  for  and  obtained  from  this  court  an  appeal  [contin- 
uing as  in  Form  No.  1750 from  *  down  to  \). 

Witness  my  hand  and  seal  this  Scptetnbcr  22,  iS96. 

(seal)  John  Pomeroy, 

Probate  Judge  of  Jefferson  County,  Alabama. 

Estate  (D.  0,  19  Wash.  L.  Rep.  139;  late   court,    Knight   v.    Weiskopf,    31 

New  York  Hospital  v.  Knox,  57  Miss.  Fla.  157;  and  not  in  the  name  of  the 

600;   Capehart  v.  Biggs,  90  N.   Car.  trial    judge,    Coleman    v.    Tidwell,   5 

373;  Wilson  V.  Bennett,  132   Ind.  210.  Mow.  (Miss.)  12;  2  ExcYC.  of  Pl.  and 

In  Florida. —  In  Florida  "the  citation  PR.211.  But  this  rule  has  been  changed 

is  a  writ  of  scire  facias  ad  audiendum  by  statute  in  Mississippi.     Miss.  Code 

crrore,9,  and  should  be  directed  always  1892,   ^   42,  and   see    Form   No.  1755, 

to  the  sheriff  of  the  appellate  court,  infra. 

and  not  to  the  appellee.  Sammis  v.  Bflnnesota  —  Appeal  from  SupenrlBon 
Wightman,  25  Fla.  547.  In  Highway  ProceedlngB.  —  The  sum- 
Should  be  Tested  by  What  Judge.  —  mons  must  specify  a  time  and  place 
The  citation  should  be  tested  in  the  for  the  hearing  of  the  appeal.  Minn, 
name  of  the  chief  justice  of  the  appel-  Stat.  (1894),  ^  1858. 
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b.  Citation  Addressed  to  Appellee,  i 

(1)  From  Chancery  Court. 

Form  No.  1752. 

(  Venue  and  title  of  court  as  in  Form  No.  1750.) 

To  Richard  Roe  and  William  Styles,  Greeting  : 

♦Whereas,  fohn  Doe  has  taken  an  appeal  from  the  decree  (or 
judgment,  or  other  determination)  made  (or  rendered)  and  entered 
on  the  tenth  day  of  October,  i896,  in  the  cause  in  which  said  yohn 
Doe  is  complainant  (^or plaintiff) ,  and  you  are  the  defendants,  against 
him  the  said  John  Doe.  Now,  therefore,  you  and  each  of  you  are 
hereby  cited  to  appear  at  a  term  of  the  Supreme  Court  of  the  state 
of  Alabama,  to  commence  on  the  tenth  day  of  November,  i896,  and 
to  be  held  at  the  city  of  Montgomery,  to  defend  on  said  appeal  if 
you  think  proper  so  to  do.j 

Witness  my  hand  this  19th  day  of  October,  i896. 

Ed'ward  Greene,  Register  in  Chancery. 

(2)  From  Probate,  Circuit,  or  City  Court. 

Form  No.   i753- 

State   of  Alabama.     Probate  Court   (or  proper  designation  of  the 
Circuit  or  City  Court,  as  the  case  may  be). 
To  Richard  Roe  and   William  Styles,  Greeting  : 
{^Continuing as  in  Form  No.  1752 from  *  down  to\.) 
Witness  my  hand  this  19th  day  of  October,  i896. 

John  Pomeroy,  Judge  of  the  Probate  Court 

of  Jefferson  County,  Alabama 

(or,    Calvin    Clark,  Clerk  of  the   Circuit, 

or  City  Court,  as  the  case  may  be). 

2.  In  Conneetieut.2 

direction  to  sheriff  to  notify  on  appeal  from  probate. 
Form  No.  1754. 

(  71tle  of  court  and  cause.) 
To  the  Sheriff  of  the  County  of  Hartford,  his  deputy,  or  either  con- 
stable of  the  town  of  Hartford  in  said  county,  Greeting : 
By  authority  of  the  state  of  Connecticut  you  are    hereby  com- 
manded to  notify  the  parties  to  the  foregoing  appeal  in  compliance 
w^ith  the  order  of  the  judge  of  probate. 

Of  this  writ  with  your  doings  thereon  make  due  return. 
Dated  at  Hartford  this  tenth  day  of  July,  \896. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  The  citation  may  be  in  the  form         2.  Conn.  Gen.  Stat.  (1888),  §  945. 
of  a  notice  addressed  to  the  appellee. 
Harris  v.  Harris,  41  Ala.  365. 
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3.  In  Mississippi. 

Form  No.  1755. 
State  of  Mississippi. 

Circuit  Court  for  the  Third  District,  DeSoto  County. 
yohn  Doe 
against 
Richard  Roe  and   William  Styles. 

To  Richard  Roe  and  William  Styles:  l 
You  are  hereby  summoned  and  required  to  appear  in  the  Supreme 
Court  of  this  state  at  the  next  term  thereof  to  be  held  at  the  State 
House  in  the  city  of  Jacksoii,  state  of  Mississippi,  at  which  time 
the  appeal  taken  by  John  Doe  herein  from  a  judgment  rendered 
against  him  in  this  court  on  the  10th  day  of  September ^  i896,  is  re- 
turnable, there  to  take  such  action  with  reference  to  said  appeal  as 
you  may  deem  proper.  Witness  my  hand  and  the  seal  of  said  Cir- 
cuit Court  this  October  1,  i896. 

(l.  s.)  Edward  Green,  Clerk  of  said  Circuit  Court. 

4.  In  Pennsylvania. 

ORDER    FOR    CITATION    ON    PETITION    FOR    LEAVE    TO    APPEAL    FROM 
REGISTER    OF    WILLS. 

Form  No.  1756. 

(  Title  of  court  and  caitse. ) 

And  now  on  this  26th  day  of  September ,  i896,  and  after  reading 
the  foregoing  petition  and  after  due  consideration  had  thereon,  it  is 
ordered  and  decreed  that  citation  issue  to  the  said  Sarah  Johnson, 
Frank  P.  Johnson,  and  Alartin  Johnson,  requiring  them  to  show 
cause  on  the  10th  day  of  October,  i896,  at  ten  o'clock  A.J/,  of  that 
day,  why  the  prayer  of  the  petitioner  should  not  be  granted. 

5.  In  Texas. 

COMMAND  TO  OFFICER  TO  NOTIFY  APPELLEE REV.    STAT.    (1895), 

§§   1668-1669. 

Form  No.  1757. 

The  State  of  Texas. 

To  the  Sheriff  or  any  Constable  of  Freestone  County,  Greeting : 
You  are  hereby  commanded  to  notify  John  Doe,  if  to  be  found 
in  your  county,  that  the  cause  of  John  Doe  versus  Richard  Roe, 
which  was  tried  in  the  Justice's  Court  of  Precinct  No.  1,  of  said 
county,  on  the  25th  day  of  September,  i896,  has  been  appealed  to 
the  County  Court  of  said  Freestone  county,  and  the  transcript  of 
the  proceedings  in  said  cause,  and  the  papers  pertaining  to  the 
same,  were  filed  in  said  County  Court  on  the  SOth  day  of  September^ 

1.  Anno.  Code  of  Miss.  1892,  §  42. 
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i896,  and  that  the  said  cause  will  be  tried  de  novo  at  the  next  regu- 
lar term  of  the  County  Court  of  Freestone  county,  to  be  holden  at 
the  Court  House  thereof,  in  the  city  oi  Fairfield^  on  X\\q.  first  Mon- 
day in  November .,  iS96,  file  number  of  said  cause  in  the  court  being 
No.  £6. 

Herein  fail  not,  but  of  this  writ  make  due  return,  showing  how 
you  have  executed  the  same. 

Witness  my  official  signature  and  seal  of  office,  at  Fairfield,  this 
SOth  day  of  September,  i896. 

(seal)  Ednvard  Green,  Clerk, 

County  Court  Freestone  County,  Texas. 
By  Elmer  Sparks,  Deputy. 

6.  In  Vermont. 

COMMAND  TO  OFFICER  TO  SUMMON  PARTY  ON  APPEAL  FROM 
APPRAISEMENT  OF  DAMAGES  BY  OWNER  OF  LAND  TAKEN  FOR 
RAILROAD   PURPOSES REV.   LAWS  (1880),   §   3366. 

Form  No.  1758. 
State  of  Vermont, 
County  Court,    Washington  county. 

In  the  matter  of  the  condemnation 
of  certain  lands  for  railroad  purposes, 
by  the  Montpelier  and  Wells  River 
Railroad  Company. 

To  any  Sheriff  or  Constable  in  the  State  : 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded to  summon  the  Montpelier  and  Wells  River  Railroad 
Compatiy  to  appear  before  the  County  Court  next  to  be  holden  at 
Montpelier ,  within  and  for  the  county  of  Washington,  on  November 
10,  i896,  to  answer  to  the  matters  set  forth  in  the  declaratioij  and 
petition  hereto  annexed,  and  abide  and  perform  such  order  and  de- 
cision as  the  said  court  shall  make  in  the  premises ;  for  which 
purpose  you  will  deliver  to  the  clerk  of  the  said  corporation  a  true 
and  attested  copy  of  the  said  declaration  and  petition,  with  the  copy 
of  record  and  certificate  of  appeal  thereto  attached,  and  of  this  cita- 
tion and  your  return  thereon.  Fail  not,  but  make  due  return  of  this 
citation,  with  your  doings  thereon,  as  soon  as  may  be. 

Dated  October  16,  i896. 

Edward  Green,  Clerk. 

7.  In  United  States  Supreme  Court.^ 

Form  No.  i  759. 
The  United  States  of  America. 
To  yohn  Doe,  Greeting : 
Whereas  Richard  Roe  has  appealed  to  the  Supreme  Court  of  the 

1.  Practice  in  United  States  Supreme  rendered,  a  citation  returnable  at  the 
Court. — Except  in  cases  of  appeals  al-  same  term  with  the  appeal  or  writ  of 
lowed  in  open  court  during  the  term  at  error  is  necessary  to  perfect  jurisdic- 
which  the  decree  appealed  from   was     tion  of  the  appeal  or  the  writ,  unless 
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United  States  from  a  decree  made  and  entered  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York  (or 
other  court  by  its  proper  designation)  on  the  sixth  day  of  October, 
iS96,  in  your  favor,  and  has  duly  filed  the  security  for  such  appeal 
as  required  by  law :  Now,  therefore,  you  are  hereby  cited  to  appear 
before  the  Supreme  Court  of  the  United  States  at  the  city  of  Wash- 
ington on  Tuesday,  November  10,  i896,  at  11  o'clock  in  the/ore- 
noon  of  that  day,  to  do  and  receive  that  which  may  justly  be  done 
in  the  premises. 

Given  under  my  hand,  at  the  city  of  New  York  in  the  Southern 
District  of  New  York,  Second  Circuit,  this  October  20,  i896. 

E.  Henry  Lacombe, 

Judge  of  the  Circuit  Court 
(or  a  yustice  of  the  Supreme  Court). ^ 

VIII.  The  Direction  or  precipe  for  transcript.2 

Form  No.  1760. 

•^  '.P.  '         (In  the  Posey    Circuit  Court,  October 

against  >  r^  -oq^ 

Richard  Roe,  defendant.    )  ' 

To  the  Clerk  of  the  Posey  Circuit  Court : 

The  defendant  herein  respectfully  requests  that  you  prepare  and 
properly  certify  a  transcript  of  the  following  papers,  orders,  and 
proceedings  filed  and  had  in  this  cause.  [Here  enumerate  and  char- 
acterize the  papers,  and  continue:)  for  use  on  appeal  in  the  Su- 
preme (or  Appellate)  Court  of  Indiana. 

Dated  October  10,  i896.  yeremiah  Mason, 

Attorney  for  the  Defendant  and  Appellant. 

Form  No.  i  7  6  i . 

(  Title  of  cause  as  in  Form  No.  1760.) 

The  clerk  of  this  court  will  please  make  up  an  authenticated 
transcript  of  the  record  in  this  cause  and  insert  therein  the  follow- 
ing: 

1.  Copies  of  the  process  herein. 

2.  The  pleadings  in  the  cause. 

it    has    been    in    some    proper    form  U.  S.  489;    Castro   v.  U.  S.,  3   Wall, 

waived.     Hewitt    v.    Filbert,    116    U.  (U.  S.)  46. 

S.    142.      Citing    The   San    Pedro,   2        2.  If  the  transcript  is  desired  for  but 

Wheat.    (U.   S.)   132,   142;   Yeaton  v.  a  part  of  the  record,  the  part  desired 

Lenox,   7    Pet.    (U.    S.)   220;     Villa-  should   be   particularly  specified   and 

bolos  V.  U.  S.,    6   How.    (U.  S.)  90;  with  certainty ;  and  if  the  clerk  is  in 

U.   S.   V.  Curry,  6  How.   (U.S.)  106,  doubt,  he  may  require  the  appellant  to 

III;    Castro  f.  U.  S.,  3  Wall.  (U.  S.)  give  written  directionsastothecontents 

46,  50;  Alviso  V.  U.S.,  5  Wall.  (U.  S.)  of  the  transcript.  Miles  f.  Buchanan,  36 

824.  Ind.  490.     These  directions  as  to  the 

1.  Signature  to  Citation.  —  The  cita-  contents  of    the   transcript  should  be 

tion  should  be  signed  by  the  judge  in  annexed  thereto.  Miles  t;.  Buchanan,  36 

court   unless    the    statutes    otherwise  Ind.  490;  Reid  r-.  Houston,  49  Ind.  181 ; 

provide.      Brown    v.    M'Connell,    124  Allen  v.  Gavin,  130  Ind.  190. 
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3.  The  verdict.      {  This  is  necessary  at  law  only. ) 

4.  The  judgment  (or  decree,  or  other  record  entries). 

5.  All  orders  made  in  the  cause. 

6.  The  bill  of  exceptions  [in  cause  at  law). 

7.  The  security  given  upon  the  appeal. 
Dated  October  16,  i896. 

Jeremiah  Mason,  Attorney  (or  Solicitor)  for 

Richard  Roe,  Defendant  herein. 

IX.  THE  RETURN,  TRANSCRIPT,  AND  CASE  ON  APPEAL.i 

1.  From  a  Justice's,  Mayor's,  Recorder's,  or  Other  Inferior 

Court. 

a.  Its  Parts. 

(1)  The  Introduction. 

Form  No.  1762. 

Copy  of  the  record  of  the  proceedings   before  Abraham  Kent, 


1.  Tlie  Record  is  a  precise  history  of 
the  suit,  from  its  commencement  to 
its  termination,  including  the  conclu- 
sion of  law  thereon,  drawn  up  by  the 
proper  officer  for  the  purpose  of  per- 
petuating the  exact  state  of  facts.  Da- 
vidson V.  Murphy,  13  Conn.  213.  It 
properly  includes  the  summons  and 
proof  of  service  thereof,  or  proof  of 
the  substitute  for  service.  Randall  v. 
Songer,  16  111.  27;  Heywood  v.  Mc- 
Crory,  33  111.  459. 

A  Transcript  of  the  Record  is  made  up 
by  copying  from  the  files  and  orders 
of  court  entered  of  record.  Dilworth 
V.  Curts,  139  111.  508;  Schirmer  v. 
People,  33  111.  282. 

A  Transcript  on  Appeal  is  a  copy  of 
the  final  record  of  the  cause,  after  an 
appeal,  made  by  the  clerk  of  the  trial 
court.  Dilworth  ik  Curts,  139  111. 
508;  Schirmer  v.  People,  33  111.  282; 
Grayson  v.  Cummins,  Dall.  (Tex.) 
391 ;    Wilson    v.    Morrell,     5    Wash. 

654- 

An  Abstract  of  the  Record  is,  properly 
speaking,  an  abbreviation  of  the  tran- 
script. In  re  Redding  Bros.,  31  Mo. 
App.  428;  Goodsow  V.  Wabash,  etc., 
R.  Co.,  23  Mo.  App.  81;  Hauseman 
V.  Hope,  20  Mo.  App.  193.  For  a 
general  discussion  of  the  abstract  of 
the  record,  see  the  title  Appeals,  2 
Encyc.  Pl.  and  Pr.  313,  and  notes. 

What  Transcript  should  Show. — The 
transcript    should     show    everything 


that  has  taken  place  in  the  trial  court, 
and  should  in  effect  be  a  complete 
copy  of  the  record. 

Colorado. — South  Boulder  Ditch, 
etc.,  Co.  XK  Community  Ditch,  etc., 
Co.,  8  Colo.  429;  Metzler  v.  James,  9 
Colo.  115. 

Illinois. — Rowan  v.  Bowles,  25  111. 
97 ;  Freeland   v.   Supervisors,  27   111. 

303- 

Kansas. — Westbrook  v.  Schmaus, 
51  Kan.  214. 

Maryland. — Blackburn  v.  Craufurd, 
22  Md.  447. 

Michigan. — Wright  v.  Dudley,  8 
Mich.  115;  Riopelle  v.  Doellner,  26 
Mich.  102 ;  Brown  v.  Thompson,  29 
Mich.  72;  Lambert  v.  Griffith,  40 
Mich.  174;  Lamb  t;.  Hinman, 46  Mich. 
112;  Wilkins  v.  Detroit,  46  Mich.  120; 
Harrison  v.  Dewey,  46  Mich.  173; 
Curtis  V.  Norton,  58  Mich.  411. 

It  should  contain,  therefore,  all 
matters  which  are  essential  to  a  com- 
plete understanding  of  the  questions 
involved.  Ward  v.  Stanley,  41  111. 
App.  417;  Florez  xk  Brown,  37  111. 
App.  270;  Fisher  v.  Ham,  24  111.  App. 
602;  Lake  v.  Lower,  30  111.  App.  500; 
Calvert  v.  Bates,  44  Mo.  App,  626. 

The  Object  of  Requiring  a  Transcript 
or  Return  is  to  advise  the  appellate 
tribunal  of  the  proceedings  below, 
that  it  may  determine  if  any  errors 
occurred  on  the  trial,  and  while  in 
some   cases   the   record    itself  should 
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Esq.,  a  justice  of  the  peace  of  Suffolk  county.  *  in  the  case  therein 
set  forth,  to  wit :  ^ 

Form  No.  1763.2 

(  Commencing  as  in  Form  No.  1762,  and  continuing  down  to  *)  in 
District  No.  2  of  said  county,  in  the  case  therein  set  forth,  to 
wit:i 


Form  No.  1764. 


In  Justice's  Court, 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 


Before 

Abraham  Kent, 
One  of  the  Justices  of  the  Peace  in  and  for 
Montcalm  County. 
An  appeal  having  been  made  in  the 
above  cause,  I,  Abraham  Kent,  the  Justice  before  whom  the  above 
cause  was  tried,  do  hereby  return  to  the  Circuit  Court  for  the 
County  of  Montcalm  the  proceedings  had  before  me  therein,  as 
follows  :  1 

Form  No.  1765. 

District  of  Columbia,  to  wit : 

In  Justice's  Court,  before  Abraham  Kent,  one  of  the  Justices  of 
the  Peace  in  and  for  the  District  aforesaid,  this  tenth  day  of 
August,  A.D.  i89^,  in  the  case  of — 

John  Doe,  plaintiff,       i  Action  for  Goods  Sold  and  Delivered. 
against  [■      At  Law,  No.  371. 

Richard  Roe,  defendant.  )  For  %25.00^ 


be  returned,  in  others  it  is  only  neces- 
sary that  a  transcript  be  sent  up. 
Rochester  v.  Roberts,  25  N.  H.  506; 
Brown  v.  Clark,  3  Johns.  (N.  Y.)  443; 
Dearborn  v.  Patton,  4  Oregon  58. 
See  also  Schirmer  v.  People,  33  111. 
282;  Dilworth  t;.  Curts,  139  111.  508; 
Grayson  v.  Cummins,  Dall.  (Tex.) 
391  ;  Wilson  v.  Morrell,  5  Wash.  654. 
But  the  certificate  of  the  clerk  that  the 
bill  of  exceptions  contains  all  the  evi- 
dence will  not  obviate  the  necessity 
of  the  transcript.  Barnes  v.  Colquitt, 
67  Ga.  766. 

Style  of  Paper,  etc. — For  provisions 
relative  to  the  size  and  style  of  paper 
required  to  be  used  in  preparing  the 
return  to  the  appellate  court,  recourse 
must  be  had  to  the  rules  of  practice 
established  in  the  various  jurisdic- 
tions. 

In  Alabama  the  clerk  of  the  Supreme 
Court  furnishes  samples  of  paper.   See 


Rules   of   Practice,   Ala.    Code    Civ. 
Proc.  (1886)  804,  ij  30. 

1.  Where  this  introductory  state- 
ment is  not  signed  by  the  justice  mak- 
ing the  return,  it  is  customary  for 
him  to  set  out  the  copy  of  the  docket 
as  in  Forms  Nos.  1773  to  1778,  and 
affix  his  signature  after  this  copy. 
This  is  followed  by  the  justice's  cer- 
tificate, for  which  see  infra.  Forms 
Nos.  1779  to  1805.  But  the  return  of 
a  justice  of  the  peace  in  an  appeal  in 
which  the  name  of  the  justice  appears 
only  in  the  caption  is  a  good  return, 
although  not  thus  signed  by  him,  for 
the  court  can  as  well  take  notice  that 
the  name  of  the  justice  in  the  caption 
is  written  by  himself  as  if  it  appeared 
at  the  end  of  the  return.  Smart  t'. 
Howe,  3  Mich.  590. 

2.  This  form  is  set  out  in  Thomp., 
Dil.  &  C.  Anno.  Code  Miss.  (1892), 
§83. 
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Form  No.  i  766. 

Transcript  of  proceedings  lately  had,  and  judgment  rendered, 
before  Abraham  Kent,  a  justice  of  the  peace  in  and  for  the  county 
of  Greene  in  the  state  of  Illinois,  between  yohn  Doe,  plaintiff,  and 
Richard  Roe,  defendant,  from  which  judgment  the  defendant  has 
taken  an  appeal  to  the  County  Court  of  said  county.  ^ 
yohn  Doe,  plaintiff,       ) 

against  >  Assumpsit. 

Richard  Roe,  defendant.  ) 

Form  No.  1767. 

(  Caption  as  in  Form  No.  176^. ) 
To  the  District  Court  of  Goodhue  County: 

An  appeal  having  been  taken  from  the  judgment  rendered  by  me 
in  the  above  entitled  action,  I  herewith  make  return  of  the  pro- 
ceedings had  before  me  therein,  pursuant  to  the  statute,  as  appears 
from  my  docket  dated  yuly  10,  i896. 

Abraham  Kent, 

Justice  of  the  Peace. 

Form  No.  1768. 

Nash  County  —  Justice's  Court. 
yohn  Doe,  plaintiff,       )  r  f 

73-i      JT3       jr     J     1.C      Abraham  Kent,    Justice  of  the  Peace. 
Richard  Roe,  deiendant.  )  '  -^ 

An  appeal  having  been  taken  in  this  action  by  the  defendant,  I, 

Abraham  Kent,   the  justice  before  whom  the  same  was  tried,  in 

pursuance  of  the  notice  of  appeal,  do  hereby  certify  and  return,  that 

the  following  proceedings  were  had  by  and  before  me  in  the  said 

action  :  2 

Form  No.  i  769. 

(  Caption  as  in  Form,  No.  116 Jf. ) 

To  the  District  Court  within  and  for  Burleign  County,  State  of 
North  Dakota,  Sixth  Judicial  District: 

An  appeal  having  been  taken  from  the  judgment  rendered  by  me 
in  the  above  entitled  cause  on  the  tenth  day  of  August,  i896,  in 
favor  of  yo/in  Doe  the  plaintiff,  and  against  Richard  Roe  the  de- 
fendant, and  the  clerk  of  the  District  Court  for  the  Sixth  Judicial 
District,  in  and  for  Burleigh  county,  having  notified  me  in  writing 
of  the  filing  of  a  notice  of  appeal  and  undertaking  in  said  action  : 
Now,  therefore,  I,  Abraham  Kent,  Justice  of  the  Peace,  before 
whom  said  cause  was  tried,  do  hereby  make  due  return  of  each  and 
every  one  of  the  proceedings  had  before  me  in  said  cause  as  the 
same  now  appears  on  my  docket. 

Abraham  Kent, 

Justice  of  the  Peace. 

1.  See  supra,  note  I,  p.  loii.  2.  See  supra,  note  i,  p.  loii. 
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Form  No.  1770. 

State  of  South  Dakota,  (^  ,         . .     ^"  J"^^^^?  ^°"'^' 

r>        4.       c  zj  ^u  \  ijeiore  Abraham  Kent. 

County  of  Hughes.         S  j^.^i,,  ^^  ,he  Peace. 

yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  the  Circuit  Court  of  the  State  of  South  Dakota. 

In  pursuance  of  the  notice  of  appeal  hereto  annexed,  which  was 
served  upon  me  on  the  Jirst  day  of  September,  i896,  and  my  fee  of 
one  dollar  for  making  the  return  paid,  and  the  annexed  undertak- 
ing, delivered  to  me  at  the  same  time,  I,  the  undersigned,  the  Jus- 
tice of  the  Peace  above  named,  do  respectfully  return  to  said  court 
that  the  following  is  a  certified  copy  of  the  docket.  The  original 
process  and  pleadings,  all  notices,  together  with  the  notice  of  appeal 
and  the  undertaking  given  to  stay  execution,  are  hereto  annexed  :l 

Form  No.  i  7  7  i . 
The  State  of  Texas,    ) 
County  oi  Freestone.  ^ 

At  a  term  of  the  justice's  court  2  in  and  for  precinct  No.  1  of  said 
county  (or,  of  the  mayor''  s  or  recorder''  s  court  for  the  city  of  Fair- 
field in  said  county'),  held  before  Abraham  Kent,  Justice  of  the 
Peace  for  said  precinct  and  county  (or,  mayor  or  recorder  for  said 
city)  in  said  precinct  (or,  in  said  city),  on  October  10,  iS96,  a  trial 
was  had  of  the  following  criminal  cause  : 
The  State  of  Texas  ) 

against  >    No.  12. 

John  Lynch.         ) 
in  which  the  following  proceedings  were  had,  to  wit :  ^ 

Form  No.  1772. 

fohn  Doe,  plaintiff,  )  Action  before  Abraham  Kent,  a  Justice 
against  >      of   the    Peace    for    Preston    County, 

Richard  Roe,  defendant.  )        West   Virginia. 

Be  it  remembered  that  on  the  20th  day  of  September.  i896,  the 
said  yohn  Doe  filed  his  complaint:  * 

(2)  The  Copy  of  the  Docket.* 

(a)   In  a  Civil  Case. 

Form  No.  1773. 

(  Commencing  as  in  Forms  Nos.  1762  to  1772. ) 

The  parties  prosecuted  and  defended  in  their  individual  character. 

1.  See  supra,  note  i,  p.  loii.  a  statement  of  the  nature  of  the  action, 

2.  This  form  of  introduction  may  and  full  copies  of  all  the  entries  on 
be  used  in  a  transcript  on  an  appeal  the  docket,  and  all  proceedings  had 
in  a  criminal  cause  either  from  a  jus-  therein  to  the  return  of  the  appeal, 
lice's  or  other  inferior  court.  See  supra,  note  i,  p.  loii. 

3.  See  supra,  note  i,  p.  loii.  8.  This  part  of  the  justice's  return 

4.  This  is  followed  immediately  by  is  merely  a  copy  of  the  entries  in  his 
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The  cause  was  commenced  by  summons  issued  on  X}a.e.  first  day  of 
May.,  i896,  returnable  at  my  office  in  the  township  of  Canton,  in 
said  county,  on  the  fourth  day  of  May,  i896,  aforesaid,  at  1  o'clock 
in  the  afternoon . 

The  plaintiff  declared  verbally  as  follows  (here  set  out  the  sub- 
stance of  the  declaration^  ;  the  defendant's  plea  was  in  writing 
(here  set  it  out  in  full)  ;  the  said  cause  was  tried  by  jury,  and  the 
names  of  the  jurors  were  (here  set  out  the  names  of  all  the  jurors), 
and  they  found  a  verdict  in  favor  of  the  plaintiff  for  ttventyfive 
dollars  damages. 

That  on  the  fourth  day  of  May,  i896,  I  rendered  judgment 
against  the  defendant  for  twenty-five  dollars  damages  and  three 
dollars  and.  fifteen  cents  costs. 

And  as  to  the  matters  and  alleged  errors  stated  and  set  forth  in 
the  affidavit  to  appeal  said  cause,  which  affidavit  is  hereto  annexed, 
I  do  further  return  (here  set  out  the  facts  touching"  the  points  which 
are  alleged  in  the  affidavit  to  be  erroneous,  including  copies  of  all 
papers,  and  the  decisions  touching  those  points) . 

And  I  do  further  return,  that  the  affidavit  and  bond  herewith 
returned  were  delivered  to  me  on  the  tenth  day  of  May, 
i896,  and  the  costs  of  suit  and  appeal  fees  were  at  the  same  time 
paid. 

Given  under  my  hand,  the  tenth  day  of  May,  i896. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i7  74- 

(Commencing  as  in  Forms  JVos.  1762  to  1772.) 

On  the  first  day  of  May,  i896,  at  the  request  of  the  plaintiff,  I 
issued  a  summons  in  his  favor  and  against  the  defendant,  which  is 
herewith  sent.  Said  summons  was,  on  the  return  day  thereof, 
returned  before  me  at  my  office ;  and  at  the  same  time  and  place 
the  parties  appeared. 

The  plaintiff  complained  for  goods  sold  and  delivered  to  defend- 
ant to  the  amount  of  %50. 

The  defendant  denied  the  plaintiff's  right  to  recover  the  amount 
for  the  goods  on  the  ground  that  he  had  paid  for  the  same  at  the 
time  of  their  delivery. 

Both  parties  introduced  evidence,  and  after  hearing  the  proofs 
and  allegations  I  rendered  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  on  the  fourth  day  of  May,  i896,  for  %55 
damages  and  $-^.15  costs. 

I  also  certify,  that  on  the  fifth  day  of  May  the  appellant  paid 
me  my  fee  of  one  dollar  for  making  my  return. 

All  of  which  I  send,  together  with  the  process  and  other  papers 
in  the  cause. 

Dated  this  tenth  day  of  May,  i896. 

Abraham  Kent,  J.  P. 

docket.     But    few    forms    have    been     more  properly  comes  under  the  head 
given   in   this   article,  as   the  subject    of  Docket  Entries. 
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Form  No.  1775.I 

John  Doe.,  of  East  Haddam,   )  Justice  Court,  at  Easf  I/addam, 
against  v      in  Middlesex  County,  September 

Richard  Roe.,  of  jfohnsonville.  )      10.,  i896. 

This  action,  by  complaint,  claiming  thirty  dollars  damages, 
came  before  Abraham  Kent.,  Esq.,  Justice  of  the  Peace  for  the  said 
county,  holding  said  court,  on  the  tenth  day  of  August^  iS96,  and 
thence  by  adjournment  to  the  present  date,  when  the  parties 
appeared,  and  were  at  issue  to  the  court,  as  per  complaint  on  file, 
dated  August  10,  i896. 

Both  parties  appearing  personally  and  by  counsel,  and  being 
fully  heard  thereon,  this  court  is  of  opinion,  and  finds  the  issue  for 
the  plaintiff  ^ohn  Doe,  and  adjudges  that  the  plaintiff  yohn  Doe 
recover  of  the  defendant  Richard  Roe  the  sum  of  thirty  dollars 
damages,  and  his  costs  of  suit  allowed  and  taxed  to  be  the  sum  of 
six  and Jifty-hundredths  dollars,  and  that  execution  issue  therefor 
accordingly.  Abraham  Kent,  Justice  of  the  Peace. 

The  defendant  appeals  from  the  judgment  of  this  court  in  this 
case  to  the  next  term  of  the  Superior  Court  to  be  holden  at  Middle- 
town,  in  the  county  of  Middlesex,  on  the  second  Tuesday  oi  Novem- 
ber, A.D.  18P6.  Richard  Roe  as  principal,  and  Leonard  A.  Ford 
as  surety,  before  this  court  acknowledge  themselves  to  stand  jointly 
and  severally  bound  to  the  said  "John  Doe  in  the  sum  of  eighty 
dollars,  to  be  paid  to  the  said  John  Doe  upon  condition  that  the 
defendant  shall  not  prosecute  this  appeal  to  effect,  and  shall  not 
answer  all  damages  if  he  make  not  his  plea  good. 

Abraham  Kent,  Justice  of  the  Peace. 

(3)   In  a  Criminal  Case. 
Form   No.  1776. 

(  Commencing  as  in  Forms  Nos.  1762  to  1772.) 

On  the  Jirst  day  of  May,  A.D.  i896,  one  fohn  Doe,  of  Canton^ 
made  complaint  to  me  that  Richard  Roe  did  on  the  tiventy-ninth  day 
oi  April,  A.D.  1W6,  at  the  township  of  Canton  in  said  county  {here 
set  out  the  offense  charged),  whereupon  I,  the  said  justice,  did  ex- 
amine the  said  complainant,  and  Samuel  Short,  Leonard  A.  Ford., 
and  William  West,  witnesses,  produced  by  him,  on  oath,  which 
said  complaint  was  reduced  by  me  to  writing  and  subscribed  by  the 
said  yohn  Doe;  and  it  appearing  to  me,  the  said  justice,  that  said 
offense  had  been  committed,  I  issued  a  warrant  directed  to  the 
sheriff  or  any  constable  of  said  county  commanding  such  sheriff  or 
constable  forthwith  to  arrest  the  said  Richard  Roe  and  bring  him 
before  me  or  some  other  justice  of  said  county,  to  be  dealt  with 

1.  With  this  form  of  return  there  form  of  certificate  ordinarily  used 
is    no    introductory    statement.     For     herewith,  see  infra.  Form  No.  1782. 
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according  to  law ;  which  said  warrant  was  on  the  same  day  returned 
to  me  by  yohn  Lynch,  one  of  the  constables  of  the  township  of 
Canton  in  said  county,  with  the  body  of  said  Richard  Roe  in  his 
custody.  As  well  the  said  yohn  Doe  as  the  said  Richard  Roe  ap- 
peared before  me,  and  the  charge  made  against  the  said  Richard 
Roe  as  stated  in  the  warrant  to  arrest  was  distinctly  read  to  him, 
the  said  Richard  Roe,  and  he,  being  required  by  me  to  plead  thereto, 
said  that  he  was  not  guilty  thereof,  and  demanded  that  he  be  tried 
by  a  jury.  Thereupon  by  my  direction,  yohn  Lynch,  one  of  the 
constables  of  said  county,  made  a  list  in  writing  of  the  names  of 
eighteen  inhabitants  of  said  county  qualified  to  serve  as  jurors  in 
the  Courts  of  Record  of  this  state,  from  which  the  said  yohn  Doe 
and  the  said  Richard  Roe  each  struck  out  six  names ;  and  there- 
upon I,  the  said  justice,  issued  a  venire  directed  to  the  sheriff  or 
any  constable  of  said  county  requiring  him  to  summon  the  six  per- 
sons remaining  on  such  list,  to  w^it  inhere  set  out  the  names  of  all 
the  jurors  in  full) ,  to  appear  before  me  at  Canton  on  May  10,  to 
make  a  jury  for  the  trial  of  the  said  Richard  Roe  for  said  offense  ;  at 
which  time  and  place  last  aforesaid  the  said  yohn  Doe  and  the  said 
Richard  Roe  appeared  before  me,  and  yohn  Lynch,  the  said  con- 
stable, returned  the  said  venire  to  me,  with  a  panel  of  the  names  of 
the  six  persons  aforesaid  summoned  by  him  for  the  jury  aforesaid, 
who  were  duly  sworn  or  affirmed  as  the  jury  to  try  the  said  cause, 
and  did  sit  together  and  hear  the  proofs  and  allegations  in  the  case, 
which  were  delivered  in  public,  and  in  the  presence  of  the  said 
Richard  Roe;  and  after  the  hearing  of  the  proofs  and  allegations  in 
the  case  the  said  jury  were  kept  together  in  a  convenient  place 
under  the  charge  of  a  constable,  for  that  purpose  duly  sworn,  until 
they  had  agreed  upon  their  verdict ;  and  when  they  had  agreed  on 
their  verdict  they  returned  into  court  and  delivered  the  same  to  me 
publicly,  whereby  they  found  the  said  Richard  Roe  guilty ;  where- 
upon I,  the  said  justice,  did  render  judgment  that  the  said  Richard 
Roe  should  pay  a  fine  of  fifty  dollars  and  that  he  should  be  im- 
prisoned in  the  county  jail  of  said  county  thirty  days,  from  and  in- 
cluding the  eleventh  day  of  May,  A.D.  \%96. 

And  thereupon  the  said  Richard  Roe  appealed  from  the  said 
judgment  and  sentence  to  the  Circuit  Court  for  the  said  county  of 
Montcalm,  and  did  then  and  there  on  the  eleventh  day  of  May,  A.D. 
i8P6,  enter  into  a  recognizance  before  me  as  required  by  law,  him- 
self in  the  sum  of  five  hundred  dollars,  with  sureties  approved  by 
me  in  the  sum  of  three  hundred  dollars  each,  conditioned  that 
the  said  Richard  Roe  should  appear  before  the  Circuit  Court 
of  said  county  on  the  first  day  of  the  next  term  thereof  and 
prosecute  his  appeal  at  said  term  to  effect,  and  abide  the  order  and 
judgment  of  said  court,  and  thereupon  I  discharged  the  said 
Richard  Roe. 

And  I  do  further  certify  and  return  that  the  said  recognizance, 
together  with  the  testimony  taken  by  me  in  said  cause,  is  also  an- 
nexed to  this  my  return  to  said  appeal  and  herewith  returned  to 
said  Circuit  Court. 
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Form  No.  1777. 

(Precedent  in  Moundsville  v.  Fountain,  27  W.  Va.  184.) 
To-wn  of  Moundsville 

vs. 
yames  H.  Fountain. 

Action  began  on  July  17,  i882,  upon  the  complaint  in  writing 
made  under  oath  of  Thomas  Brannon,  charging  the  defendant 
yames  H.  Fountain  with  having  on  yuly  4,  iS82,  sold  spirituous 
liquors,  wine,  porter,  ale  and  beer  and  drinks  of  like  nature,  within 
the  said  town,  without  a  license  therefor  from  the  said  town  of 
Moundsville,  in  violation  of  the  provisions  of  sec.  1  of  an  ordinance 
adopted  yune  24,  iS82,  entitled  an  "ordinance  respecting  licenses 
for  the  sale  of  spirituous  liquors."  Whereupon  a  summons  was 
issued  directed  to  the  sergeant  of  said  town  against  the  said  defend- 
ant, to  appear  before  the  mayor  of  the  town  aforesaid,  on  the  19tA 
day  of  yuly,  i882,  at  one  o'clock,  p.m.,  to  answer  the  said  town  of 
the  said  offence. 

And  now  at  this  day  to- wit,  yuly  19,  i882,  came  the  said  defend- 
ant, by  his  attorney,  and  filed  a  motion  in  writing  to  quash  the 
complaint  in  this  cause,  which  motion  being  argued,  was  overruled, 
and  thereupon,  on  motion  of  the  said  defendant,  this  cause  is  con- 
tinued until  yuly  20,  \882. 

And  now  at  this  day  to- wit,  on  yuly  20,  i882,  came  the  said  de- 
fendant and  for  plea  in  the  aforesaid  cause,  says  he  is  guilty,  as 
charged  in  the  said  complaint ;  whereupon  on  the  said  plea  of  guilty 
the  court  assessed  a  fine  of  $20.00  and  costs  of  this  suit  against  said 
defendant  and  adjudged  that  in  addition  to  the  said  fine  and  costs 
that  the  said  defendant  be  imprisoned  in  the  county  jail  of  Marshall 
county.  West  Virginia,  for  the  term  oi fifteen  days  and  thereupon 
the  said  defendant  moved  the  court  to  grant  him  an  appeal  from  the 
judgment  aforesaid.  {Here  followed  an  alloivance  of  the  appeal  as 
in  Form  No.  1722,  supra.)  L.  B.  Purdy,  Mayor. 

TRANSCRIPT     FROM    MAGISTRATE'S    DOCKET PENNSYLVANIA. 

Form  No.  1778. 

Suit  for  Penalty. 

Commonwealth  of  Pennsylvania,       ^   Summons,  Of/o^£?r  1,  i896. 

ex  rel  yohn  Doe,  Returnable   between   11 

against  I  o'clock      A.M.     and      12 

Richard  Roe,  [  o'clock  >/.  October  6,  i896. 

Residing  at  No.  304   Spring- Garden        Charles  Smith,  Constable. 

Street;   Business,   Carpenter.  J        {^Return  of  constable  as  to 

manner  of  service. ) 
On  October  6,  at   11  o'clock   A.M.,  the   parties  appeared.      Mr. 
Richard  F.    White  for  the  plaintiff,  Mr.  Frank    Coleman   for  the 
defendant. 

Plaintiff  claimed  fifty  dollars  as  the  penalty  for  the  violation  of 
{set  out  the  Act  of  Assembly  prescribing  the  penalty,  -with  the  date 
of  its  passage,  and  title).     The  defendant  pleaded  not  guilty. 
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Richard  Wilson^  sworn  and  examined  for  the  plaintiff,  testified 
as  follows  [set  oui  ihe  evidence  itt  full).  After  hearing  the  parties 
and  the  testimony  judgment  was  publicly  rendered  for  the  plaintiff 
for  a  penalty  of  fifty  dollars  and  costs  on  the  6th  day  of  October, 
i896,  aforesaid.  Defendant  thereupon  filed  an  affidavit  of  good 
faith,  and  appealed, 

(3)  The  Justice's,  Mayor's,  or  Recorder's  Certificate. 

(a)   In  General. 

Form  No.  1779. 
A  true  record. 

Attest  —  Abraham  Kent.  Justice  of  the  Peace. 

Form  No.  1780. 

I  hereby  certify  that  the  accompanying  papers,  numbered  from  1 
to  16,  are  true  copies  of  all  the  process  and  proceedings  in  the  case 
of  The  State  of  Neiv  Hampshire  against  John  Lynch. 

Dated  October  10,  i896. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1781. 

I  hereby  certify  that  the  foregoing  is  a  full,  true,  and  correct 
transcript  of  the  proceedings  had  before  me  in  the  above  entitled 
case,  to  w^it,  John  Doe  against  Richard  Roe,  as  the  same  is  on  file 
and  of  record  in  my  office. 

Parish  of   Orleans,  Louisiana,  this  25th  day  of  September,  iS96. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1782.1 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original 
complaint,  declaration,  officer's  return,  pleadings  {or  other  papers, 
naming-  them) ,  and  a  complete  copy  of  record  of  said  cause  in  my 
office.  Attest, 

Fee  for  copy  of  record,  etc.,  $1.50. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1783.2 

I  hereby  certify  that  the  foregoing,  consisting  of  separate  pages, 
numbered  1  to  5,  is  a  true  copy  of  my  docket  in  this  cause,  and  that 
the  documents  accompanying  the  same,*  and  identified  by  the  let- 
ters ^,  B,  and  C,  are,  respectively,  the  statement  of  appeal  herein  as 
stated,  the  notice  of  appeal,  and  the  undertaking  filed. 
Dated  October  25,  i896. 

Abraham  Kent,  Justice  of  the  Peace  in 

and  for  Sausalito  Township. 

1.  This  form  of  certificate  is  tlie  one        2.  This  form  of  certificate  is  appro- 
ordinarily  used  where   the  transcript     priate  where  the  appeal  is  on  a  ques- 
is  in  form   Hke  the  one  given  supra,     tion  of  law^  only. 
Form  No.  1775. 
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Form  No.  1784.1 

(  Commencing  as  in  Form  No.  178S,  and  continuing-  down  to  *) 
and  identified  by  the  letters  A,B,  C,  Z>,  and  E,  are  the  pleadings, 
all  notices,  motion  and  other  papers  filed  in  the  cause,  the  notice  of 
appeal  and  the  undertaking  filed  herein. 

\Date  and  signature  as  in  Form  No.  1783.) 

Form  No.  1785, 
State  of  Indiana,  ) 
Posey  county.  ^ 

I  do  hereby  certify  that  the  foregoing  is  a  full,  true,  and  complete 
transcript  of  all  the  proceedings  had  before  me  in  the  above  entitled 
cause  as  taken  from  my  docket. 

Witness  my  hand  and  seal,  this  15tk  day  of  October,  i896. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  786. 
State  of  Iowa, 
Harrison  county. 

I  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  orig- 
inal record  and  entries  in  my  docket  in  the  action  in  which  such 
entries  are  entitled ;  that  I  have  compared  such  copy  with  such 
original  record,  and  that  the  same  is  a  correct  transcript  therefrom, 
and  of  the  whole  of  such  original. 

Witness  my  hand,  this  10th  day  of  May,  i896. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1787. 

I,  Abraham  Kent,  one  of  the  justices  of  the  peace  in  and  for 
said  county  and  district,  do  hereby  certify  that  the  foregoing  is  a 
true  statement  from  my  docket  of  all  the  proceedings  had  before  me 
in  the  above  cause,  and  that  the  annexed  are  all  the  original  papers 
therein. 

Given  under  my  hand  and  seal,  this  10th  day  of  May,  A.D.  \896. 

Cost  paid    by   plaintiff,    $ . 

Cost  paid  by  defendant,  $ . 

Abraham  Kent,  J.  P.      (seal) 

Form  No.   1788. 

State  of   West   Virginia,  )  rr> 
o       .  ,         *         'To  wit. 

Preston  county.  \ 

I,  Abraham  Kent,  a  justice  of  the  peace  of  Preston  county,  do 
hereby  certify  that  the  foregoing  is  a  full,  true,  and  complete  tran- 
script from  my  docket  of  all  the  proceedings  had  in  this  action  by 
and  before  me. 

Dated  October  10,  i896. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  This  form  of  certificate  is  appropriate  where  the  appeal  is  on  questions 
of  both  law  and  fact. 
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Form  No.  1789. 

.       ■     ^        {  li^  Justice's  Court. 

r,-  ,       J  n       \      ^eiore  Abraham  Kent,  Justice  of  the  Peace. 
Richard  Roe.  )  -^ 

I  do  hereby  certify  that  the  foregoing  transcript  and  papers  con- 
tain a  full  and  perfect  statement  of  all  proceedings  had  before  me 
in  the  above  entitled  action. i  Given  under  my  hand,  this  10th  day 
of  ^ay,  \%9e.  Abraham  Kent,  J.  P. 

Form  No.   1790. 

Commonwealth  of  Pennsylvania, 
Chester  county,   ss. 

I,  Abraham  Kent,  Justice  of  the  Peace  in  and  for  Chester  county 
aforesaid,  do  hereby  certify  the  foregoing  to  be  a  true  and  correct 
transcript  from  my  docket  of  all  the  entries  therein  contained  and 
made  in  the  hereinabove  described  case. 

Witness  my  hand  and  seal,  this  20th  day  of  October,  i896. 

Abraham  Kent,  (seal) 

Justice  of  the  Peace  in  and  for 
Chester  County. 

Form  No.  i  79  i. 
Walworth  county. 


Town  of  Elkhorn.  \ 

I  hereby  certify  that  the  above  {or  foregoing,  or  within)  is  a  cor- 
rect transcript  of  the  entries  on  my  docket,  and  of  all  of  them,  and 
of  the  judgment  in  the  above  entitled  cause  tried  before  me,  and 
that  I  have  compared  the  said  transcript  with  the  original  record, 
and  that  it  is  a  true  copy  thereof,  and  of  the  whole  thereof. 

Given  under  my  hand,  at  Elkhorn,  this  20th  day  of  October,  i896. 
Abraham  Kent,  Justice  of  the  Peace  in  and 
for  the  town  of  Elkhorn,    Walworth 
County,  State  of  Wisconsin. 

Form  No.  1792. 
State  of  Illinois, 


Greene  county.     \      '  I,  Abraham  Kent,  a  justice  of  the 

jjeace  in  and  for  said  county,  do  hereby  certify  that  the  foregoing 
is  a  true  and  correct  transcript  of  the  judgment  given  by  me  in  the 
above  entitled  suit,  and  that  said  transcript,  and  the  papers  here- 
with accompanying,  being  twelve  in  number,  and  numbered  from 
one  to  twelve  inclusive,  contain  a  full  and  perfect  statement  of  all 
the  proceedings  before  me  in  the  above  entitled  cause. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  \.\{\^ fifteenth 
day  of  August,  i896.  Abraham  Kent,  Justice  of  the  Peace. 

1.  If  a  bond  has  been  filed  the  fol-  that  the  bond  herewith  enclosed  was 
lowing  clause  should  be  added  to  the  filed  with  and  approved  by  me  the 
certificate    given   in   the    text :    "  and     ninth  day  of  May,  i896." 
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Form  No.   1793. 
State  of  Missouri,  ) 
County  of  Barton.  \ 

John  Doe,  plaintiff,       \ 

against  > 

Richard  Roe,  defendant.  ) 

I,  Abraham  Kent,  a  justice  of  the  peace  within  and  for  the  town- 
ship of  Lamar,  in  the  county  of  Barton  aforesaid,  hereby  certify 
that  the  above  and  foregoing  is  a  full,  true,  and  complete  transcript 
of  all  the  entries  made  in  my  docket  relating  to  said  case  of  John  Doe, 
plaintiff,  against  Richard  Roe,  defendant,  and  that  such  transcript 
is  accompanied  by  all  the  process  and  other  papers  filed  with  me 
relating  to  such  suit. 

Given  under  my  hand,  this  10th  day  of  May,  i896. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i794- 
State  of  Minnesota,  \ 
County  of  Goodhue.  \ 

I  hereby  certify  that  I  have  compared  the  foregoing  with  the 
original  entries  in  my  docket,  and  that  the  same  is  a  full  and  cor- 
rect transcript  thereof,  and  of  all  the  proceedings  had  before  me  in 
the  said  cause;  that  all  the  papers  had  before  me  therein,  together 
with  the  affidavit,  bond,  and  notice  of  appeal,  are  herewith  returned 
and  attached,  and  numbered  from  1  to  12,  inclusive ;  and  that, 
together  with  the  foregoing  transcript,  they  contain  a  full,  correct, 
and  complete  statement  of  all  the  proceedings  had  before  me  in  said 
cause. 

Given  under  my  hand,  this  tenth  day  of  May,  A.D.  i896\ 

Abraham  Kent,  Justice  of  the  Peace. 
To  John  Hancock,  Esq., 

Clerk  of  District  Court  of  Goodhue  County,  Minnesota. 

Form  No.  i  7  9  5  • 
State  of  North  Dakota,  ) 

•  ?    SS  • 

County  of  Burleigh.        \ 

I,  Abraham  Kent,  a  justice  of  the  peace  within  and  for  McKen- 
zie  township,  county  and  state  aforesaid,  do  hereby  certify  that  I 
have  compared  the  foregoing  with  the  original  entries  in  my 
docket,  and  that  the  same  is  a  full  and  correct  transcript  thereof, 
and  of  all  the  proceedings  had  before  me  in  the  above  entitled 
action ;  that  the  pleadings,  together  with  all  the  papers  filed  in 
said  cause,  are  herewith  returned,  attached,  and  numbered  from  one 
to  thirteen  inclusive;  and  that,  together  with  the  foregoing  tran- 
script, they  contain  a  full  and  complete  statement  of  all  the  pro- 
ceedings had  before  me  in  said  cause. 

Given  under  my  hand,  th\?,  fourteenth  day  of  May,  i896,  at  Bur- 
leigh county,  state  of  North  Dakota. 

Abraham  Kent,  Justice  of  the  Peace. 
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Form  No.   1796- 

To  the  Clerk  of  the  Circuit  Court  of  Dale  County : 

I  hereby  certify  that  the  foregoing  is  a  full,  complete,  and  exact 

transcript  from  my  docket  of  the  judgment  and  proceedings  in  the 

above  cause,  and   I   herewith  send   to  the  Circuit  Court   of  Dale 

county  all  the  original  and  other  papers  pertaining  to  the  said  cause. 

Given  under  my  hand,  this  10th  day  of  September ^  i896. 

Abraham  Kent,  Justice  of  the  Peace 
(or  Notary  Public^  ex-ojfficio  Justice 
of  the  Peace) ,  Dale  county. 
Form  No.  i79  7. 
City  of  Philadelphia,  ss. 

I,  Abraham  Kent,  Magistrate  of  Court  No.  2,  do  hereby  certify 
that  the  above  and  foregoing  is  a  correct  transcript  from  my  docket. 
Witness  my  hand  and  the  official  seal  of  the  said  court,  the  15th 
day  of  October,  iS96. 

(seal)  Abraham  Kent,  Magistrate  of  Court  No.  2. 

Form  No.  1798.1 

I,  jfohn  F.  White,  mayor  of  the  city  of  Fort  Wayne,  in  the 
state  of  Indiana,  do  hereby  certify  that  the  foregoing  is  a  full,  cor- 
rect, and  complete  transcript  of  all  the  proceedings  in  the  above  en- 
titled case  before  me,  as  taken  from  my  docket.  Witness  my  hand 
and  the  seal  of  the  city  of  Fort  Wayne,  this  20th  day  of  October, 
j896. 

(seal)  yohn  F.    White,  Mayor. 

Form  No.  1799. 
The  State  of  Texas, 
Freestone  county. 

I,  Abraham  Kent,  a.  justice  of  the  peace  of  precinct  No.  1  in  the 
county  aforesaid  (or  mayor,  or  recorder,  of  the  city  of  Fairfield  in 
said  county),  do  hereby  certify  that  the  foregoing  is  a  full,  complete, 
and  correct  transcript  of  all  the  proceedings  had  before  said  court 
in  the  cause  of  The  State  of  Texas  against  John  Lynch^  No.  12, 
including  the  itemized  bill  of  costs. 

Witness  my  signature,  this  25th  day  of  October,  i896. 

Abraham  Kent, 
Justice  of  the  Peace  (or  Mayor,  or  Recorder), 

{b)    Statutory  Forms. 

aa.  In  Arkansas. 

Form  No.  1800. 

(Sand.  &  H.  Ark.  Dig.  1648.) 

I,  Abraham  Kent,  Justice  of  the  Peace  w^ithin  and  for  the  town- 
ship   of   Big  Rock    in    said    county,    do    hereby   certify    that    the 

1.  This  form  of  certificate  is  used  in  ment  for  violation  of  a  corporation 
a  transcript  on  an  appeal  from  a  judg-     ordinance. 
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foregoing  is  a  true,  complete,  and  perfect  transcript  from  my  docket 
of  the  proceedings  and  judgment  in  the  above  case,  together  with 
all  the  process  and  all  the  papers  relating  to  said  suit. 
Given  under  my  hand  this  fourth  day  of  May,  i896. 

Abraham  Kent,  J.  P. 

bh.  In  Mississippi. 

Form  No.  1 8 ox . 

(Thomp.,  Dil.  &  C.  Anno.  Code  Miss.  (1892),  (j  83.) 

State  of  Mississippi,  ) 
Sunflower  County,       ) 

I,  Abraham  Kent,  a  Justice  of  the  Peace  of  the  county  aforesaid 
(or  of  the  said  county,  or  of  the  aforesaid  county),  certify  (or  do 
hereby  certify)  that  the  foregoing  is  a  true  copy  of  the  record  of  the 
proceedings  before  me  in  the  case  stated  therein,  as  appears  on  (or 
by)  my  docket. 

Given  under  my  hand,  this  tenth  day  oi  May,  A.D.  iB>96. 

Abraham  Kent,  J.  P. 

cc.  In  North  Carolina. 

Form  No.  1802. 

(I  N.  Car.  Code  (1883)  678,  No.  12.) 

The  annexed  are  the  original  oath,  summons  and  other  papers, 
and  a  copy  of  the  record  of  the  proceedings  in  the  case  of  a  sum- 
mary proceeding  in  ejectment,  fohn  Doe,  plaintiff,  v.  Richard  Roe, 
defendant. 

Abraham  Kent,  J.  P. 

(c)   Precedents. 

Form  No.  1803. 
(Precedent  in  Umfleet  v.  Kelly,  58  111.  502.) 

I,  N".  D.  fay,  a  justice  of  the  peace  for  said  county,  do  certify 
the  above  to  be  a  correct  transcript  of  said  judgment  as  it  stands  on 
my  docket. 

Given  under  my  hand  and  seal  this  Sd  day  of  November ,  1848. 

[(seal)]1  N.  D.  Jay,  J.  P. 

Form  No.  1804. 

(Precedent  in  Umfleet  v.  Kelly,  58  111.  504.) 

I  do  hereby  certify  that  the  within  papers  are  a  true  copy  of  all 
the  papers  and  proceedings  in  the  case  of  Wilson  v.  Kelly. 
Given  under  my  hand  and  seal,  this  16th  day  of  April,  i850. 
[(seal)]1  G.  F.  Powers,  J.  P. 

1.  It  does  not  appear  from  the  report  of  this  case  that  a  seal  was  affixed  to 
the  certificate. 
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Form  No.  1805. 
(Precedent  in  Hayden  v.  Souger,  56  Ind.  44.) 

I,  Franklin  Dice,  certify  that  the  foregoing  is  a  complete  tran- 
script of  all  the  proceedings  had  before  me  in  the  above  entitled 
case,  as  taken  and  copied  from  my  docket.  Witness  my  hand  and 
[seal  this  20th  day  of  September,  i896. 

[(seal)]1  Franklin  Dice,  Justice  of  the  Peace]. ^ 

b.  The  Complete  Form. 

(1)  In  General. 

Form  No.  1806.2 

John  Doe,  of  East  Haddam,     )  Justice  Court,  at  East  Haddam, 
against  >      in  Middlesex   County,  Septem- 

Richard  Roe,  of  yohnsonville.  )      ber  10,  i896. 

This  action,  by  complaint,  claiming  thirty  dollars  damages,  came 
before  Abraham  Kent,  Esq.,  Justice  of  the  Peace  for  the  said 
county,  holding  said  court,  on  the  tenth  day  of  August,  i896,  and 
thence  by  adjournment  to  the  present  date,  when  the  parties  ap- 
peared, and  were  at  issue  to  the  court,  as  per  complaint  on  file, 
dated  August  10,  i896. 

Both  parties  appearing  personally  and  by  counsel,  and  being 
fully  heard  thereon,  this  court  is  of  opinion,  and  finds  the  issue  for 
the  plaintiff  yic^w  Doe,  and  adjudges  that  the  plaintiff  yohn  Doe 
recover  of  the  defendant  Richard  Roe  the  sum  of  thirty  dollars 
damages,  and  his  costs  of  suit  allowed  and  taxed  to  be  the  sum  of 
six  and  jifty-hundredths  dollars,  and  that  execution  issue  therefor 
accordingly.  Abraham  Kent,  Justice  of  the  Peace. 

The  defendant  appeals  from  the  judgment  of  this  court  in  this 
case  to  the  next  term  of  the  Superior  Court  to  be  holden  at  Mid- 
dletown,  in  the  county  of  Middlesex,  on  the  second  Tuesday  of 
November,  A.D.  \896.  Richard  Roe  as  principal,  and  Leonard  A. 
Ford  as  surety,  before  this  court  acknowledge  themselves  to  stand 
jointly  and  severally  bound  to  the  said  J^ohn  Doe  in  the  sum  of 
eighty  dollars,  to  be  paid  to  the  said  John  Doe  upon  condition  that 
the  defendant  shall  not  prosecute  this  appeal  to  effect,  and  shall  not 
answer  all  damages  if  he  make  not  his  plea  good. 

Abraham  Kent,  Justice  of  the  Peace. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original 
complaint,  declaration,  officer's  return,  pleadings,  etc.,  and  a  com- 
plete copy  of  record  of  said  cause  in  my  office. 

Attest,  Abraham  Kent,  Justice  of  the  Peace. 

Fee  for  copy  of  records,  etc.,  %1.50. 

1.  The  words  enclosed  in  [  ]  and  2.  This  form  is  in  use  in  the  state  of 
the  seal  do  not  appear  in  the  cer-  Connecticut.  It  is  made  up  by  coni- 
tificate  as  set  out  in  the  reported  bining  Forms  Nos.  1775  and  1782, 
case.  supra. 
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Form  No.  i  807.1 
In  Justice's  Court, 

Before, 

John  Doe,  plaintiff.       j  Abraham  Kent,  one  of  the  Jus- 

against  V  tices  of  the  Peace  in  and  for 

Richard  Roe,  defendant.  )  Montcalm  County. 

An  appeal  having  been  made  in  the  above  cause,  I,  Abraham 
Kent,  the  justice  before  whom  the  above  cause  was  tried,  do  hereby 
return  to  the  Circuit  Court  for  the  county  of  Montcalm  the  pro- 
ceedings had  before  me  therein,  as  follows: 

The  parties  prosecuted  and  defended  in  their  individual  character. 

The  cause  was  commenced  by  summons  issued  on  \\\e.Jirst  day  of 
May,  i896,  returnable  at  my  office  in  the  township  of  Canton  in 
said  county,  on  the  fourth  day  of  May,  i896,  aforesaid,  at  one 
o'clock  in  the  afternoon. 

The  plaintiff  declares  verbally  as  follows  {here  set  out  the  sub- 
stance of  the  declaration)  ;  the  defendant's  plea  was  in  writing  {here 
set  it  out  in  full)  ;  the  said  cause  was  tried  by  jury,  and  the  names 
of  the  jurors  vv^ere  [here  set  out  the  names  of  all  the  Jurors) ,  and 
they  found  a  verdict  in  favor  of  the  plaintiff  for  twenty-five  dollars 
damages. 

That  on  the  fourth  day  of  May,  i896,  I  rendered  judgment 
against  the  defendant  for  tzventy-five  dollars  damages  and  three 
dollars  and  fifteen  cents  costs. 

And  as  to  the  matters  and  alleged  errors  stated  and  set  forth  in 
the  affidavit  to  appeal  said  cause,  which  affidavit  is  hereto  annexed, 
I  do  further  return  [here  set  out  the  facts  toucJiing  the  points  -which 
are  alleged  in  the  afiidavit  to  be  erroneous,  including  copies  of  all 
papers,  and  the  decisions  touching  those  points). 

And  I  do  further  return  that  the  affidavit  and  bond  herewith 
returned  were  delivered  to  me  on  the  tenth  day  of  J/ay,  \896,  and 
the  costs  of  suit  and  appeal  fees  were  at  the  same  time  paid. 

Given  under  my  hand,  the  tenth  day  of  May,  i896. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1808. 

-^        .  /  Justice's  Court,  Parish  of  Orleans, 

r,-  r°     7   n       V  State  of  Louisiana. 

Richard  Roe.  ) 

On  the  15th  day  of  August,  \896,  John  Doe,  the  above  named 
plaintiff,  commenced  an  action  against  Richard  Roc,  the  defendant 
above  named,  in  this  court,  on  a  promissory  note,  which  he  filed  at 
the  same  time,  and  a  copy  of  which  is  as  follows  [here  insert  copy 
of  note). 

That  a  citation  thereupon  duly  issued,  a  copy  of  which  is  as  fol- 
lows [here  insert  copy  of  the  citation),  and  was  returned  personally 
served  on  said  defendant  on  August  25,  i896,  by  Charles  Smith, 

1.  This  form  is  framed  in  accord-  Mich.  It  is  composed  of  Forms  Nos. 
ance  with   §   7008,   How.  Anno.    Stat.     1764  and  1773,  supra. 
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constable,  as  appears  by  his  return  thereon  indorsed,  a  copy  of 
which  is  as  follows  {here  insert  copy  of  return) . 

On  August  25,  i896,  the  said  defendant  filed  an  exception  to 
the  demand,  as  follows  {here  insert  copy  of  exception),  whereupon 
the  cause  came  on  for  hearing  on  said  exception,  and  the  exception 
being  overruled,  on  the  SOth  day  of  August,  i896,  the  said  defend- 
ant filed  the  following  answer  to  the  demand  (here  insert  copy  of 
answer)  (or  the  defendant  failed  to  appear  and  answer  the  cotn- 
plaint  herein  as  required).  Issue  being  joined,  the  cause  was  ad- 
journed at  the  instance  of  the  plaintiff  to  the  6th  day  of  September , 
i896,  12  M.,  at  my  office,  at  which  time  the  parties  only  appeared, 
and  after  a  trial  of  the  cause,  and  the  hearing  of  testimony  and  the 
argument  of  counsel,  I  rendered  judgment  for  plaintiff  on  his  de- 
mand, a  copy  of  which  said  judgment  is  here  set  forth  {here  insert 
copy  of  judgment) . 

On  the  12th  day  of  Septe?nber,  i896,  defendant  took  a  suspensive 
(or  devolutive)  appeal  from  such  judgment,  and  furnished  an  appeal 
bond  as  required  in  the  sum  of  two  hundred  dollars,  as  follows 
{here  insert  copy  of  appeal  bond). 

Thereupon  the  following  notice  and  citation  of  appeal  was  issued 
{here  insert  copy  of  notice  and  citation  of  appeal),  upon  which  the 
said  Charles  Smith,  constable,  on  the  18th  day  of  September,  i896, 
made  a  return  in  the  words  and  figures  as  follows  {here  insert 
return  of  constable,  and  conclude  with  certificate  as  in  Form.  No. 
1781). 

(2)   Statutory  Form  in  North  Carolina. 
Form  No.  1809. 

(I  N.  Car.  Code  (1883)  362,  No.  40,) 

fohn  Doe      ) 
against         >  County  of  Mecklenburg. 
Richard  Roe.  ) 

To  the  Superior  Court  of  Mecklenburg  County  : 

An  appeal  having  been  taken  in  this  action  by  the  defendant,  I, 
Abraham  Kent,  the  justice  before  w^hom  the  same  w^as  tried,  in 
pursuance  of  the  notice  of  appeal  hereto  annexed,  do  hereby  certify 
and  return  that  the  following  proceedings  were  had  by  and  before 
me  in  said  action  : 

On  the^r.y/  of  February,  one  thousand  eight  hundred  and  ninety- 
six,  at  the  request  of  the  plaintiff,  I  issued  a  summons  in  his  favor 
and  against  the  defendant,  which  is  herewith  sent.  Said  summons 
was,  on  the  return  day  thereof,  returned  before  me  at  my  office ; 
and  at  the  same  time  and  place,  the  parties  personally  appeared. 

The  plaintiff  complained  for  goods  sold  and  delivered  to  defendant 
to  the  amount  of  $75.  The  defendant  denied  the  right  of  the  plain- 
tiff to  recover  that  amount  for  the  goods,  on  the  ground  that  he  had 
paid,  at  or  shortly  after  the  purchase  of  said  goods,  /fy/y  dollars 
thereon  ;  and  he  also  claimed  to  have  a  set-off  against  the  plaintiff 
to  the  amount  of  %85,  for  board  and  lodging  furnished  to  plaintiff, 
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and  work  and  labor  done  for  him  ;  and  he  claimed  to  be  entitled  to 
judgment  against  the  plaintiflF  for  %60. 

Both  parties  introduced  evidence  upon  the  claims  so  made  by 
them,  and  after  hearing  their  proofs  and  allegations,  I  rendered 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant,  on  the 
tenth  February .,  eighteen  hundred  and  ninety-six^  for  $^5  damages, 
and  for  the  further  sum  of  %S.75^  costs  of  the  action. i 

I  also  certify  that  on  the  eleventh  February^  eighteen  hundred 
and  ninety-six ^  the  defendant  served  the  annexed  notice  of  appeal 
on  me,  and  at  the  same  time  paid  me  my  fee  of  %1  for  making  my 
return . 

All  of  which  I  send,  together  with  the  process,  pleadings  and 
other  papers  in  the  cause. 

Dated  this  15th  day  of  February ^  i896. 

Abraham  Kent,  Justice  of  the  Peace. 

(3)  Preckdents. 
Form  No.  1 8 1  o . 

(Precedent  in  Umfleet  v.  Kelly,  58  111.  502.) 

P.  L.  Johnson  )      demand  for  $80.40.     Suit  on  account 

^       ^^V^  77       \  for  the  sum  of  $8040. 

James  Kelly.    ) 

The  defendant  appeared  on  the  19th  of  April,  i8.^<?,  and  waived 
the  right  of  process  and  went  to  trial,  and  after  hearing  the  evidence, 
judgment  is  rendered  against  him  for  the  sum  of  %80.JtO  and  costs 
of  suit,  this  19th  day  of  August,  i8.^<?.  N.  D.  Jay,  J.  P. 

Bond  filed  and  the  cause  appealed  to  the  circuit  court  ol  Richland 
county,  ///.,  this  9th  day  of  May,  \H8.  N.  D.  Jay,  J.  P. 

Suit  returned  to  this  office  by  procedendo,  13  June,  iS^S.  Exe- 
cution issued  on  the  13th  June,  1848.  H.  Barney,  Constable. 
Execution  returned  on  the  19th  day  of  August,  1S48.  ' '  No  property 
found  to  satisfy  the  debt." 

TRANSCRIPT    GRANTED. 

State  of  Illinois, 
Richland  County. 
I,  N.  D.  Jay,  a  justice  of  the  peace  for  said  county,  do  certify 
the  above  to  be  a  correct  transcript  of  said  judgment  as  it  stands  on 
my  docket. 

Given  under  my  hand  and  seal  this  Sd  day  of  November,  \'848. 
[(seal)]  2  N.  D.  Jay,  J.  P. 

1.  If  the  cause  was  tried  by  a  jury,  refer  to  such  a  paper  as  filed  and  as 

state  the  fact  and  set  forth  the  verdict,  herewith  sent,     i  N.  Car.  Code  (1883) 

with  the  judgment  thereon.     It  is  not  363. 

necessary  to  set  out  in  the  return  a  2.  It  does  not  appear  from  the  re- 
copy  of  any  process,  pleading,  affida-  port  of  this  case  that  the  seal  was 
vit,  or  other  paper.     It  is  sufficient  to  actually  affixed. 
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Form  No.  1 8 1 1 . 

(Precedent  in  Umfleet  v.  Kelly,  58  III.  503.) 
yohn  M.    Wilson,  j 

vs.  >    Assumpsit.  March  26.  iS50. 

yames  Kelly.       ) 

Now  at  this  day  come  the  parties  in  their  proper  persons.  The 
defendant  waived  service  of  process,  and  acknowledged  that  he 
was  indebted  to  said  plaintiff  in  the  sum  of  %18.50  for  legal  services 
rendered  said  plaintiff  in  defending  five  attachment  suits,  to  wit : 
Henry  Spring,  Bell.  Joseph  Somes.  O.  B.  Picklin,  and  Af.  C. 
McLain  vs.  said  Kelly ^  and  agrees  that  judgment  may  be  entered 
by  the  court  that  the  said  John  M.  Wilson  recover  the  said  sum  of 
%18.o0  and  costs  of  suit.  G.  F.  Powers,  J.  P. 

Execution  issued  on  the  15th  oi  April.  i850.  Execution  returned 
on  the  16th  of  April,  no  property  found  in  this  county  belonging 
to  the  defendant. 

(copy  of  execution.) 

State  of  Illinois,     > 
Richland  County.  \ 
The  People  of  the   State   of  Illinois,  to   any   Constable  of   said 
county,  greeting: 

We  command  you  that  of  the  goods  and  chattels  of  James  Kelly 
in  your  county,  you  make  the  sum  of  %18.50  debt,  and  % — .75 
costs,  which  John  M.  Wilson  lately  recovered  before  me  in  a  cer- 
tain plea  against  the  said  yames  Kelly,  and  hereof  make  return 
to  me  \Nathin  seventy  days  from  this  date. 

Given  under  my  hand  and  seal  this  15th  day  of  April,  i850. 

G.  F.  Powers,  J.  P. 
(endorsed.) 
Came  to  hand  15th  day  of  April,  iS50.  at  6  o'clock.      I  return 
the  within  execution,  no  property  found  in  the  county  belonging 
to  the  defendant,  this  16th  day  of  April,  180O. 

P.  G.   Terry.  Constable. 
I  do  hereby  certify  that  the  ^vithin   papers  are  a  true  copy  of  all 
the  papers  and  proceedings  in  the  case  of   Wilson  v.  Kelly. 
Given  under  mv  hand  and  seal,  this  16th  day  of  April,  i850. 
[(seal)]1     '  G'.  F.  Powers.  J.  P. 

2.  From  a  Superior,  Circuit,  District,  Chancery,  or  Probate 

Court. 

a.  Its  Parts. 

(1)  The  Introduction. 2 

(a)    To  Transcript. 

Form  No.  1 8 1 2 . 

Pleas  and  proceedings  before  the  Honorable  Richard  King,  Judge 

1.  It  does  not  appear  from  the  re-  2.  In  the  absence  of  statute  or  rule 
port  of  this  case  that  the  seal  was  of  court  to  the  contrary,  the  form 
actually  afiSxed.  of   the   caption  or    introduction  to  a 
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of  the  First  Judicial  Circuit  of  the  state  of  Indiana^  an  ex-officio 
judge  of  the  Posey  Circuit  Court,  at  a  term  of  the  said  court  held 
at  the  court  house  at  the  city  of  Mt.  Vernon^  in  Posey  county  in 
said  state,  on  the ^rst  Tuesday  of  November ,  i896. 
State  of  Indiana,  )  In  the  Posey  Circuit  Court,  November  Term, 
County  of  Posey.  \  iS96. 
John  Doe      ^ 

against         >  Transcript  on  Appeal. 
Richard  Roe.  ) 

Form  No.  1 8 1 3 . 

In  the  Supreme  Court  of  Iowa,  November  Term,  18P6. 

\   PP  7      >      Appeal    from  the  District  Court  for 

!>•  1      J    r,  11        C  the  First  District,  Des  Moines  County. 

Richard  Roe,    appellee.  )  '  -^ 

yerem.iah  Mason  for  the  appellant. 

Joseph  Story  for  the  appellee. 

Form  No.  1 8 1 4 . 

(Rules  Supreme  Court  Neb.,  46  Neb.  IX.) 

Pleas  before  the  District  Court  of  the  Sixth  Judicial  District  of 
Nebraska,  in  and  for  the  County  of  Colfax,  at  a  term  thereof  be- 
gun and  holden  in  the  City  of  Schuyler  in  said  County  and  State, 
on  the  second  day  of  October,  One  Thousand  Eight  Hundred  and 
Ninety- Six. 

Present,  Honorable  John  Marshall,  Judge. 
yohn  Hancock,  Clerk, 

Form  No.   1 8  1 5 . 

(Rule  16,  Rules  Supreme  Court  N.  Dak.;   Rule  12,  Rules  Supreme  Court 

S.  Dak.) 

In  the  Supreme  Court. 

State  of  North  (or  South)  Dakota. 

October  Term,  i?>96. 

John  Doe,  plaintiff  and  appellant  (or  respondent),       ) 

vs.  > 

Richard  Roe,  defendant  and  respondent  (or  appellant).  ) 

Form  No.  1 8 1 6 . 

(Rule  2,  Rules  Supreme  Court  Oregon.) 

TRANSCRIPT. 

John  Doe,  Appellant  (or  Respondent),  v.  Richard  Roe,  Re- 
spondent (or  Appellant). 

transcript,  abstract  of  record,  or  case  to  give  also  the  names  of  the  counsel, 

made  on  appeal,  is  governed  by   the  the   name   of  the  judge   of  the  trial 

custom  of  the  particular  jurisdiction,  court,  the  place  of  holding  such  court. 

It  should  state  the  venue,  court,  and  and  tiie  first  day  of  the  term  thereof, 

term,  of  the  proceedings  below,  and  For  instances  of  various  captions,  see 

the  names  of  the  parties  to  the  cause,  infra.  Forms  Nos.  1812  to  1828. 
In  some  jurisdictions  it  is  customary 
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Appeal  from  the  circuit  court  of  Multnomah  County. 

Hon.  John  yfarshall^  Judge. 

yeremiah  Alason^  attorney  for  Appellant. 

Joseph  Story,  attorney  for  Respondent. 

Form  No.  1817. 

(Rales  Supreme  Court,  2  Tex.  App.  676.) 

The  State  of  Texas,     { 
Countv  of  Freestone.  \ 

At  a  term  of  the  District  (or  county)  court  begun  and  holden 
writhin  and  for  the  county  of  Freestone  aforesaid,  at  Fairfield,  on 
the  first  Monday  of  October,  A.D.  i896,  and  ^^-hich  adjourned 
on  the  30th  day  of  October,  A.D.  i896/  Hon  Richard  King, 
judge  1  thereof  presiding,  the  following^  cause  came  on  for  trial, 
to  wit. 
The  State  of  Texas,  plaintiff,  i 

against  >  No.  37 S6. 

John  Lynch,  defendant.        ) 

{b)    To  Abstract. 

Form  No.  181 8. 
State  of  Iowa, 

Supreme  Court.      October  Term,  18^. 

J  ,    ppe       .       ^  Appellant's  Abstract  of  Record. 

Richard  Roe.  appellant.  \  4      J   V  )• 

Appeal  from  judgment  of  Harrison  County  District  Court. 
Hon.  Richard  King:  Presiding  Judge  at  trial. 
Oliver  K.   Wolcott  for  appellant.      / 
Frederick  jf.   Taylor  for  appellee.  \ 

Form  No.  1 8 1 9 . 
(Rule 9,  Rules  Supreme  Court  Oregon.) 


J 


In  the  Supreme  Court  of  the  State  of  Oregon. 
October  term,  i896. 
yokn  Doe.  Appellant  (or  Respondent), 

V. 

Richard  Roe,  Respondent  (or  Appdlani). 

Appellant's  Abstract  of  Record. 
Appeal  from  the  judgment  of  the  circuit  court  for  Multnomah 
countA- :  Hon.  Richard  King,  Judge. 
Robert  Butler,  attorney  for  Appellant.     ) 
Samuel  Wood,  attorney  for  Respondent.  \ 

1.  If  the   case   was   tried   before  a     of  the  election  or  appointment  of  the 
special  judge  insert  the  minute  entry     special  judge  and  his  qualification. 
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(c)    To  Case  on  Appeal. 

Form  No.  1820. 
State  of  Minnesota, 

Supreme  Courts 
October  Term,  iB,96. 

John  Doe,  plaintiff,  appellant,        ) 

against  v 

Richard  Roe,  defendant,  respondent.  ) 

PAPER   BOOK. 

Gordon  E.  Cole,  attorney  for  appellant. 
Eugene   Wilson,  attorney  for  respondent. 

Form  No.  i  82  i. 

Supreme  Court  of  the  State  of  New  York, 

First  Department  —  City  and  County  of  Neiv  York. 

yokn  Doe      ) 

against         > 

Richard  Roe.  ) 

This  action  was  commenced  on  the  first  day  of  January,  i896, 
by  service  of  the  summons  on  the  defendant. 

The  complaint  was  served  January  25,  iS96. 

The  answer  was  served  February  15,  i896  (or  if  other  plead- 
ings were  served,  state  the  fact,  giving  the  dates  and  pursuing  the 
chronological  order). 

The  names  of  the  parties  are  correctly  given  in  the  title,  and  no 
change  has  taken  place  pending  this  action  (or  if  there  has  been 
any  change,  state  in  what  respect  and  give  the  date,  as  where 
parties  are  stricken  out  or  added). 

Form  No.  1822. 

State  of  New  Jersey — Hudson  County — City  of  Jersey  City,  Dis- 
trict Court  of  the  City  of  Jersey  City.    Before  Richard  King,  Justice. 
John  Doe      ) 
against        >  In  Case. 
Richard  Roe.  ) 

Judgment   entered    on     October    1,    i896,  against    the    defendant, 
Richard  Roe,  and  in  favor  of  the  plaintiff,  John  Doe,  for  $100 
damages  and  $12.50  costs. 
Augustus  A.  Rich,  Attorney  for  plaintiff. 
Allen  McDermot,  Attorney  for  defendant. 

Form  No.  1823. 

State  of  Wisconsin.     In  Supreme  Court. 
January  Term,  \896.     No.  138,  Calendar. 
D.  J.  Finkelston,  plaintiff  and  appellant, 
against 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
defendant  and  respondent. 
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CASE. 


Jenkins  <&  Jenkins^ 

Appellant's  Attorneys. 

ON    APPEAL    FROM    A   COMMON-LAW    PROCEEDING    AND    JUDGMENT. ^ 

Form  No.  1824. 

(127  Pa.  St.  xxi.) 

John  Doe      )    Appeal    by    defendant    (or    plaintiff^    from    the 
V.  \    judgment  of  the   Court  of  Common  Pleas  of  the 

Richard  Roe.  )    County  of,  etc.,  at  No.,  etc..  Term  18 — . 

ON  APPEAL  FROM  DECREE  IN  EQUITY. 

Form  No.  1825. 

(127  Pa.  St.  xxi.) 

cy  7      r)        ^     Appeal    by  (or    defendant.,  or  plaintiff^ 

•^  \    from  the  decree  of  the  Court  of  Common  Pleas  of 

r,.  J       1  ry       {    the  County  of,  etc.,  at  No.,  etc.,  Term   18 — ,   in 
Richard  Roe.  \     ^      .  J        '  '  '  ' 

ON  APPEAL  FROM  ORPHANS'  COURT. 

Form  No.  1826. 

(127  Pa.  St.  xxi.) 

Estate  )    Appeal  of  Richard  Roe  from  the  decree  of 

of  >    the  Orphans^  Court  for  the  County  of,  etc., 

John  Doe.,  deceased.  )    at  No.,  etc..  Term  18 — .     O.  C. 

ON  APPEAL  IN  CRIMINAL  CASES. 

Form  No.  1827. 

(127  Pa.  St.  xxii.) 

rm.     r>  lii^     Appeal  by  defendant  (or  ^/a/«//;f")  from  the 

Ike  Lommonwealtn       -j  /ri.u/^       i-y"^        ^c       •  c 

\    judgment  of  the  Court  of  Quarter  cyesstons  01 

cv  ^     /-)  I     the  County  of,  etc.,  at  No.,  etc.,  Term  18 — . 

ON  APPEAL  IN  ROAD  CASKS. 

Form  No.  1828. 

(127  Pa.  St.  xxii.) 

In  Re  Road        )    Appeal  of  Richard  Roe  from  the  decree  of  the 
in  >    Court  of  Quarter  Sessions  of  the  County  of. 

Smith  Township.  )    etc.,  at  No.,  etc.,  Term  18 — .     Q.  S. 

1.  This  form,  together  with  Forms  Pennsylvania  in  127  Pa.  St.  Reports, 
Nos.  1825  to  1828,  was  published  by  in  order  to  secure  uniformity  in  the 
the  reporter  of  the  Supreme  Court  of     method  of  entitling  paper  books. 
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(2)  The  Copy  of  the  Record,  i 

(«)    In    Transcript. 
Form  No.  1829.2 
(  Commencing  as  in  Forms  Nos.  1812  to  1817.) 
Be  it  remembered  that  heretofore,  to  wit,  on  the  Jirst  day  of  May, 
iS96,  a  petition  was  filed  in  the  ofiice  of  the  clerk  of  said  court  in 
the  words  and   figures   following,  to  wit   {/lere  insert  the  petition 
in  full). '^ 

And  afterwards,  on  the  twenty-jirst  day  of  May,  i896,  there  was 


1.  Scope  of  Tills  Section. — The  copy 
of  the  record  will  include  copies  in 
full  of  all  the  papers  in  the  case  re- 
quired by  the  rules  of  court  or  statute 
to  be  set  out  in  the  transcript  or  other 
instrument  taking  its  place.  As  each 
of  these  papers  will  be  treated  in  this 
work  under  its  specific  head,  enough 
only  has  been  given  in  this  section  to 
show  the  manner  in  which  the  papers 
are  put  together  in  the  transcript. 

Requisites  —  Generally.  —  The  tran- 
script, return,  or  other  instrument 
intended  to  perform  the  like  function, 
should  contain  whatever  may  be  nec- 
essary to  confer  jurisdiction  on  the 
appellate  court,  and  sufficient  to  enable 
such  court  to  properly  understand 
and  determine  the  questions  raised  by 
the  appeal. 

Arizona.  —  Gila  R.  I.  Co.  v.  Wolf- 
ley  (Ariz.  1890),  24  Pac.  Rep.  257; 
Sutherland  v.  Putnam  (Ariz.  1890), 
24  Pac.  Rep.  320. 

California.  —  Watson  v.  Cornell,  52 
Cal.  644;  Bryan  z<.  Berry,  8  Cal.  130. 

lotva.  —  Cannady  v.  Cannady,  85 
Iowa  744;  Baer  v.  Merchant's,  etc., 
Ins.  Co.,  86  Iowa  752. 

Louisiana.  —  Phillips  v.  Creditors, 
35  La.  Ann.  935. 

Massachusetts.  —  Com.  t'.  Bisch,  145 
Mass.  375. 

Michigan.  — Sterner  v.  Hodgson,  63 
Mich.  419. 

Missouri.  —  Tarwater  v.  Long,  36 
Mo.  App.  182. 

North  Carolina. —  State  v.  Preston, 
104  N.  Car.  733;  Moore  v.  Vander- 
burg,  90  N.  Car.  10;  Gordon  v.  San- 
derson, 83  N.  Car.  I. 

Texas.  —  Pearson  t-.  State,  7  Tex. 
App.  279. 

Wisconsin. — Yates  v.  Shepardson, 
37  Wis.  315;  Eaton  v.  Manitowoc 
County,  42  Wis.  317;  Shewey  v. 
Manning,  14  Wis.  448. 

United  States  Courts.  —  Red  River 
Cattle  Co.  V.  Needham,  137  U.  S.  632; 


Minor  v.  Tillotson,  2  How.  (U.  S.) 
302. 

Arrangement  of  Matter. — See  gener- 
ally with  reference  to  arrangement 
the  title  Appeals,  2  Encyc.  of  Pl. 
AND  Pr.  290,  and  notes. 

In  General. — The  subjects  should  be 
set  forth  separately  and  distinctly,  and 
a  caption  or  marginal  note  should  be 
employed  to  separate  and  distinguish 
the  several  documents  or  papers  made 
parts  of  the  transcript.  Foster  v.  Na- 
pair,  74  Ala.  393. 

Fastening. — All  the  papers  should 
be  fastened  together.  Best  v.  Young, 
6  Wis.  67. 

Chronological  A  rrangement.  —  Pro- 
ceedings should  be  chronologically 
arranged,  Thompson  v.  Lynch,  43 
Cal.  482  ;  and  connected  by  statements 
with  the  other  memoranda,  Grayson 
V.  Cummins,  Dall.  (Tex.)  391.  The 
date  of  the  filing  of  papers  transmitted 
should  also  be  shown.  Hunt  v.  State, 
4  Tex.  App.  53. 

Reference  to  Pages  in  Record, — The 
abstract  must  refer  to  the  page  where 
the  testimony  is  contained.  Tolman 
V.  Dreyer,  50  111.  App.  243. 

Reference  to  Papers  Once  Copied. — 
If  a  paper  is  properly  inserted  in  the 
record  in  one  place  it  need  not  be  again 
copied,  but  may  be  referred  to.  Bink- 
ley  V.  Forkner,  117  Ind.  176;  Claflin 
V.  Dunne,  129  111.  248;  Anderson  t-. 
St.  Croix  Lumber  Co.,  47  Minn.  25. 

2.  This  form  is  set  out  in  the  in- 
structions for  preparing  transcripts 
for  the  supreme  court  in  46  Neb.  ix., 
et  seq. 

3.  The  method  of  setting  out  the 
papers  in  the  case  will  vary  in  diflfer- 
ent  jurisdictions  according  to  the  rules 
of  court.  In  some,  for  example,  every 
paper  must  be  set  out  in  full,  including 
the  formal  parts,  while  in  others, 
where  the  caption  and  title  of  the 
cause  have  once  been  given,  they 
need  not  be  repeated,  but  the  words 


1033 


Volume  I. 


1830.  APPEALS.  1830. 

filed  or  entered  of  record  in  the  office  of  said  clerk  a  certain  answer 
in  words  and  figures  following,  to  wit  [here  insert  the  answer  in 
full,^  and  continue  in  like  manner^  setting  out  in  words  and  figures 
each  paper  constitutiftg  a  part  of  the  record^ . 

(6)   In  Abstract.^ 
Form  No.  1830. 

(  Co?nmeftcement  as  in  Form  No.  1818  or  1819. ) 

On  March  7,  i896,  jfohn  Doe,  the  plaintiff  herein,  filed  his 
petition  in  the  Harrison  County  District  Court,  in  which  he 
stated  and  alleged  [here  set  out  sufficient  of  the  petition  to 
inform  the  court  of  the  questions  presented).^ 

On  March  2^,  i896,  the  defendant,  Richard  Roe.,  filed  a 
demurrer  to  the  said  petition  (or  to  that  part  of  the  petition,  desig- 
nating it),  stating  as  the  grounds  for  the  demurrer,  that  [here 
set  out  the  grounds)  . 

On  April  15,  i896,  the  issues  raised  by  the  demurrer  were 
submitted  to  the  court,  which  made  the  following  rulings  or  deter- 
minations thereon  (here  state  what  the  rulings  or  the  determina- 
tions were). 

On  April  25,  i896,  the  said  defendant  filed  an  answer  to  the 
said  petition,  wherein  he  stated  and  alleged  (here  set  out  the 
substance  of  the  answer)  .^ 

On  October  1,  i896,  the  cause  was  tried  to  a  jury  (or,  to  the 
court),  and  on  such  trial  the  following  proceedings  were  had  (so 
much  of  the  bill  of  exceptions  should  be  set  out  as  will  show  what 
exceptions  were  taken  during  the  trial). 

At  the  conclusion  of  the  testimony  and  after  argument  of  coun- 
sel, the  said  defendant  requested  the  court  to  instruct  the  jury  as 
follows  (where  the  refusal  to  instruct  the  jury  is  a  ground 
of  complaint ,  the  instruction  refused  should  be  set  out,  together 
with  the  ruling  and  exception  thereon). 

But  the  court  did  instruct  the  jury  as  follows  (here  set  out  the 
instructions  in  full,  separately  paragraphed  and  numbered) ,  and 
said  defendant  then  and  there  excepted  to  the  giving  of  the  instruc- 
tions numbered  3,  6,  and  9,  and  to  the  giving  of  each  of  them. 

On  the  same  day,  the  jury,  after  retiring  and  returning  to  the 
court,  delivered  the  following  verdict  (here  set  out  the  verdict). 

"caption  and  title  of  cause  "  may  be  used  throughout  the  remainder  of  the 

used  throughout  the  remainder  of  the  transcript. 

transcript.  2.  Abstract  of  Record,  Its  Nature  and 
1.  The  method  of  setting  out  the  Office. — For  the  definition,  general 
papers  in  the  case  will  vary  in  differ-  nature,  and  use  of  the  abstract  of  rec- 
ent jurisdictions  according  to  the  rules  ord  in  the  various  jurisdictions,  con- 
of  court.  In  some,  for  example,  every  suit  2  Encyc.  of  Pl.  and  Pr.  315-318. 
paper  must  be  set  out  in  full,  including  3.  Portions  of  exhibits  which  are 
the  formal  parts,  while  in  others,  not  necessary  to  an  understanding  of 
where  the  caption  and  title  of  the  the  questions  involved,  or  the  correct- 
cause  have  once  been  given,  they  nessof  which  is  not  controverted,  need 
need  not  be  repeated,  but  the  words  not  be  set  out. 

"  caption  and  title  of  cause "  may  be  4.   If  the  answer  was  demurred  to, 
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On  October  5,  i896,  said  defendant  moved  the  court  to  set  aside 
the  verdict,  and  for  a  new  trial,  upon  the  following  grounds  (/lere 
set  out  the  grounds  for  the  motion ) . 

On  the  8th  of  October,  i896,  the  court  ruled  upon  the  said  motion 
as  follows  (here  set  out  the  ruling  or  determination  of  the  court)., 
to  which  said  ruling  the  defendant  duly  excepted. 

On  the  loth  day  of  October,  i896,  a  judgment  was  entered  in 
this  cause  as  follows  (here  set  out  the  entry  of  the  judgment 
appealed  from) . 

On  October  16,  iS96,  said  defendant  perfected  an  appeal  in 
this  cause  to  the  Supreme  Court  of  the  state  of  loiva  by  due  service 
of  a  notice  of  appeal  upon  John  Doe,  the  plaintiff  herein,  and  upon 
Ed-ward  Green,  clerk  of  the  Harrison  County  District  Court. 
(If  the  supersedeas  bond  was  filed,  that  fact  should  be  stated.) 

(c)    In  Case  on  Appeal.'^ 
Form  No.  1 8  3  i . 

(  Commencement  as  in  Forms  Nos.  1820  to  1828. ) 

This  action  was  commenced  by  yohn  Doe,  the  plaintiff  herein, 
on  the  second  day  of  August,  i896,  by  a  summons. 

(Here  set  out  the  service  of  summons,  the  return  thereof,  the  ap- 
pearance of  the  parties,  the  trial  of  the  cause,  the  substance  of  the 
pleadings  by  both  parties,  and  all  proceedings  had  in  court  up  to 
the  close  of  the  trial.  Properly  identify  all  papers,  the  dates  of 
filing,  etc.,  and  continue:) 

And  after  hearing  the  testimony  and  the  arguments  of  counsel 
for  the  respective  parties,  and  due  consideration  had  thereon,  the 
court  finds  and  determines  as  follows  : 

I.  As  matters  of  fact  (set  out  ivith  sufiicient  detail  the  facts  found 
upon  the  evidence  and  necessary  to  support  the  conclusions  of  law)  ; 
and  the  court  further  finds  and  determines  : 

II.  As  matters  of  law  (set  out  the  findifigs  of  laiv,  together 
■with  the  exceptions  made  to  the  findings  and  determinations,  num- 
bering or  otherwise  identifying  them  that  there  may  be  no  ambiguity, 
and  continue:)  the  court  thereupon  rendered  judgment  (state  what 
the  judgment  was,  and  give  the  amount  of  the  judgment,  together 
with  the  date  of  its  rendition  and  entry). 

Thereafter  the  above  named  counsel  for  the  defendant  gave 
notice  of  appeal  and  duly  filed  an  appeal  bond,  and  the  parties  to 
the  cause,  being  unable  to  agree  on  a  case  of  appeal,  applied  to  me, 
and  in  accordance  with  such  application  I  do  hereby  and  on  this 
20th  day  of  November,  i896.  settle  this  as  the  case  on  appeal,  and 

the  disposition   of   the   issues    raised        1.  Case  Made  or  Settled  on  Appeal. — 

thereby    should  be  set  out,  as  should  For  the  definition,  purpose,  and  neces- 

the   disposition   of   motions   or   other  sitv,  as  well  as  the  sufficiency  of  a  case 

proceeding's  in  so  far  as  they  may  be  made  or  settled  on  appeal,  consult  3 

necessary  to  a  proper   understanding  Encyc.  of  Pl.  and  Pr.  880-909. 
of  the  questions  raised  on  the  appeal. 
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fix  my  signature  to  it  to  be  transmitted  by  the  said  appellant  to  the 
clerk  of  Common  Pleas  of  said  county  in  the  state  of  New  Jersey. 

Richard  King;  Judge. 
Form  No.  1-832. 

(  Commencement  as  in  Form  No.  1821.) 

The  issues  in  this  action  came  on  for  trial  before  the  Honorable 
Morgan  y.  O'' Brien,  one  of  the  justices  of  this  court,  at  a  trial  term 
thereof,  held  at  the  county  court  house  in  the  city  of  New  York  on 
the  12th  day  of  March.  i896. 

The  plaintiff  appeared  by  D.  McLean  Shaw,  Esq.,  his  attorney 
of  record,  and  by  William  H.  Osborn,  his  counsel ;  and  the  defend- 
ant appeared  by  Isaiah  H.  Hanna,  Esq.,  his  attorney  of  record, 
and  by  James  S.   Campbell,  Esq.,  his  counsel. 

The  defendant  moved  an  adjournment  of  the  cause,  and  in  sup- 
port of  the  motion  submitted  the  following  affidavit,  which  motion 
was  overruled  and  the  defendant  excepted. 

A  jury  was  then  called  and  sworn. 

{//  it  is  desired  to  make  the  pleadings  a  part  of  the  case,  say.) 
The  pleadings  herein,  which  are  made  a  part  of  this  case,  are  as 
follows  inhere  insert  the  pleadings  without  copying  the  purely 
formal  parts) . 

The  case  was  opened  on  behalf  of  the  plaintiff  by  his  counsel, 
who,  to  maintain  the  issues  on  his  part,  introduced  the  following 
testimony  [here  set  out  the  testimony  given  on  direct  and  on  cross- 
examination,  or  so  much  of  it  as  may  bear  on  the  questions  to  be 
raised  by  the  appeal.  Where  the  refusal  to  allow,  or  the  allowance 
of,  questions  and  answers  is  complained  of,  the  questions  or  answers 
should  be  given  in  full  with  a  statement  that  the  refusal  or  allow- 
ance, as  the  case  may  be,  was  duly  excepted  to). 

The  plaintiff  then  rested,  and  defendant  moved  to  dismiss  the 
case  {or  for  a  nonsuit)  upon  the  following  grounds  {here  set  out 
the  grounds  separately  and  explicitly),  which  motion  was  denied 
by  the  court,  and  to  this  ruling  of  the  court  the  defendant  excepted. 

To  maintain  the  issues  on  his  part,  the  defendant  introduced  the 
follow^ing  testimony  {here  set  out  the  testimony ,  as  before  noted 
respecting  the  testimony  on  behalf  of  the  plaintiff  ) . 

In  summing  up,  counsel  for  plaintiff  stated  to  the  jury  {insert  the 
statement),  which  statement  defendant,  by  his  counsel,  objected  to 
and  requested  the  court  to  then  and  there  instruct  the  jury  to  dis- 
regard it,  which  request  was  refused  by  the  court,  to  which  refusal 
the  defendant  excepted. 

The  court  then  instructed  the  jury  as  follows  {if  necessary,  set 
out  the  instructions  complete;  if  not,  state  the  substance  thereof,  or 
so  much  thereof  as  may  be  necessary  to  show  the  alleged  error;  and 
when  exceptions  were  taken  to  portions  of  the  charge  or  to  the  whole 
of  the  charge  they  should  be  stated  in  their  proper  place).  {  Where 
the  jury  were  directed  to  render  a  verdict,  or  a  special  verdict, 
state:)  The  court  then  instructed  the  jury  to  render  a  verdict  {stat- 
ing the  direction  ) . 

The  jury  rendered  a  verdict  in  favor  of  {state  the  verdict). 
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(  Where  the  trial  is  before  the  court  or  a  referee,  say:)  After 
hearing  counsel  on  each  side,  and  due  deliberation  had,  the  court 
made  and  filed  its  decision  as  follows  inhere  set  out  the  decision) 
{or  say:  "the  said  referee  made  and  filed  his  report  as  follows," 
setting  out  the  report). 

Thereafter  and  before  the  final  submission  of  the  cause  (or  before 
the  decision  of  the  cause  or  the  report  of  the  referee)  the  defendant 
submitted  a  statement  and  requests,  which  together  with  the  dis- 
position thereof  by  the  court  (or  by  the  said  referee)  were  as  fol- 
lows  {here  set  out  the  requests  and  disposition  of  the  same). 

Thereafter  the  defendant  filed  and  served  the  following  excep- 
tions {exceptions  to  decision  or  report,  or  to  the  refusal  of  the 
requests.,  etc.). 

(3)  The  Certificate. 
{a)   In    General.^ 

Form  No.  1833. 

The  State  of  Alabama,   }  ^.        .^  ^ 

cy   /r  ^  }  Circuit  Uourt. 

Jefferson  county.  \  v^wun.. 

I,  fohn  Hancock,  clerk  of  the  Circuit  Court  of  Jefferson  county, 
Alabama,  do  hereby  certify  that  the  foregoing  pages,  from  one  to 


1.  Requisites  of  Certificate —  In  Gen- 
eral.— For  the  requisites  of  the  certifi- 
cate in  any  particular  jurisdiction  the 
statutes  or  rules  of  court  should  be 
consulted.  It  may  be  stated  in  gen- 
eral, however,  that  the  certificate 
should  certify  to  the  correctness  of 
the  transcript,  and  state  whether  it  be 
a  copy  of  all  the  proceedings  in  the 
cause,  or  of  only  a  part  when  the 
transcript  is  made  up  according  to  a 
praecipe. 

When  All  Papers  are  Included  the 
certificate  should  state  that  fact.  Rowan 
V.  Bowles,  25  111.  97  ;  North  v.  Alles,  50 
111.  App.  266;  Logan  f.  Smith,  70  Ind. 
597;  Reid  V.  Houston,  49  Ind.  i8r ; 
State  V.  Prater,  40  Kan.  15;  State  v. 
Ricker,  40  Kan.  14;  Elk  County  v. 
Scott,  51  Kan.  139;  Hospes  v.  North- 
western Mfg.,  etc.,  Co.,  41  Minn.  261 ; 
Jenkins  v.  McNeese,  34  Tex.  189; 
Steamer  Zephyr  v.  Brown,  2  Wash. 
Ter.  45.  And  a  statement  that  copies 
of  certain  papers  and  proceedings  are 
included  is  insufficient.  Bertrand  v. 
Taylor,  87  111.  235. 

Where  Transcript  is  Made  by  Direc- 
tion the  papers  of  which  copies  are 
made  should  be  named,  and  statements 
that  the  transcript  is  "as  per  praec- 
ipe" or  complete  as  "per  praecipe" 
are  insufficient.  Culver  v.  Schroth, 
54  111.  App.  643;  Clark  v.  Bunker,  55 
111.  App.  486.  See  also  Springer  -•. 
Maddock,  59  111.  App.  40;  Atkinson  v. 


Linden  Steel   Co.,  35    111.  App.  448; 
Ailing  V.  Wenzell,  46  111.  App.  562. 

Statements  that  ^^All"  the  Evidence 
is  Included. — The  transcript,  return, 
case  on  appeal,  abstract  of  record,  or 
corresponding  document,  when  con- 
taining testimony  taken  on  the  trial, 
should  contain  a  statement  or  certifi- 
cate that  it  contains  all  the  evidence 
given  in  the  trial  court ;  otherwise  the 
appellate  court  will  presume  that 
sufficient  evidence  was  adduced  to 
support  the  finding  of  fact  or  the  ver- 
dict. See  title  Appeals,  2  Encyc. 
Pl.  and  Pr.  289,  and  notes.  See  also 
Polk  County  v.  Nelson,  75  Iowa  648, 
36  N.  W.  Rep.  911;  Peoria  Steam 
Marble  Works  7'.  Line.senmeyer,  80 
Iowa  253,  45  N.  W.  Rep.  766;  Hoover 
V.  York,  33  La.  Ann.  652.  And  state- 
ments that  the  abstract  contains,  "sub- 
stantially all  the  evidence,"  that  the 
evidence  was  "essentially  as  follows  " 
or  was  "all  the  evidence  introduced  to 
sustain  the  issues  and  findings  as  to 
which  plaintiff  appealed,"  or  that  it 
contains  "the  evidence,"  are  insuf- 
ficient within  a  statutory  requirement 
that  there  must  be  a  statement  in  the 
abstract  that  it  contains  "all"  the 
evidence.  Britt  t-.  Case,  58  Iowa  757; 
Blohn  T".  Sweney,  66  Iowa  604;  Roe 
f.  Wilmot,  51  Iowa  639;  Parsons  v. 
Parsons,  66  Iowa  754. 

Signature. — The   certificate  should 
be  signed  with  the  official  signature  of 
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iiventy-one  inclusive,  contain  a  full  and  complete  transcript  of  the 
record  and  proceedings  of  the  said  Circuit  Court  in  a  cause  therein 
pending,  wherein  John  Doe  is  plaintiff,  and  Richard  Roe  defendant ; 
that  the  said  Richard  Roc  on  the  Jifth  day  of  November ,  i855,l 
after  giving  security  for  costs,  obtained  i  an  appeal  to  the  January 
Term,  i896,  of  the  Supreme  Court  of  Alabama^  and  that  Samuel 
Short  and  William  West  are  the  sureties  for  said  costs  ;  all  of  which  I 
hereby  certify  to  said  Supreme  Court. 2        yohn  Hancock^  Clerk. 

Form  No.  i  834. 

In  Chancery. 
The  State  of  ^/ar^arz«a,  )       Kt-Birmin£^ha?n,  Alabatna,  IGthTy'istrict, 
yefferson  county.  \  Northwestern  Chancery  Division. 

I,  John  Hancock^  Register  in  Chancery  for  the  16th  District, 
composed  of  the  county  of  yefferson,  in  the  Northwestern  Chancery 
Division,  do  hereby  certify  that  the  defendant  (or  complainant^ 
Richard  Roe  in  the  cause  of  yohn  Doe  against  Richard  Roe  in 
said  court  of  chancery  has  taken  an  appeal  from  the  decree  in  said 
cause  to  the  Supreme  Court,  and  I  further  certify  that  the  said 
appeal  was  taken  on  the  tenth  day  of  May,  i896A 

Witness  this  eleventh  day  of  May,  iS96.^ 

yohn  Hancock,  Register  in  Chancery. 

Form  No.  i  835. 

In  the  Superior  Court    for   the  County  of   Marin,  State  of   Cali- 
fornia.'^ 

yohn  Doe,  plaintiff,        i 

against  > 

Richard  Roe,  defendant.  ) 

I,  Edward    Green,   County    Clerk   of   Marin  county,    state  of 


the  clerk  or  other  officer,  but  a  deputy 
or  an  assistant  clerk  may  sign  the 
certificate.  Burton  v.  Hicks,  27  La. 
Ann.  507;  Com.  v.  Harvey,  iii  Mass. 
421 ;  Com.  V.  Crawford,  iii  Mass.  422; 
Com.  V.  Clark,  16  Gray  (Mass.)  88. 

Seal. — The  absence  of  a  seal  from  the 
transcript  as  required  by  statutes  or 
rules  of  court  will  invalidate  it.  Wells 
V.  Long,  6  Ark.  252  ;  Heard  v.  Lowry, 
5  Ark.  474;  Morse  v.  Williams,  5  111. 
285;  Wagenert'.  Richards,  14  111.  App. 
389,  and  cases  cited ;  Brunt  v.  State,  36 
Ind.  330;  Sanford  v.  Sinton,  34  Ind. 
539;  Sweeney  v.  State,  5  Tex.  App.  41 ; 
Trevinio  v.  State,  2  Tex.  App.  91 ;  Ex  f. 
Barrier,  17  Tex.  App.  585. 

But  in  some  jurisdictions  a  seal, 
either  private  or  official,  is  unnecessary, 
Bishop  V.  State,  30  Ala.  35;  Armstrong 
V.  Nelson,  57  Ala.  556;  and  in  others 
the  absence  of  a  seal  is  not  fatal  to  the 
certificate.  Wood  v.  Harrell,  14  La. 
Ann.  61. 


In  Alabama,  however,  the  bundle  of 
papers  constituting  the  transcript 
must  be  tied  and  sealed.  Rule  28, 
Rules  Supreme  Court,  Ala.  Such  a 
seal  was  held  not  essential  in  Lacey  7'. 
State,  32  Tex.  227 ;  but  see  Sweeney  v. 
State,  5  Tex.  App.  41. 

Correctness. — Stating  in  the  certifi- 
cate that  the  transcript  is  "  true  and 
correct  "  is  equivalent  to  a  statement 
that  it  is  '*  true  and  complete  "  in  the 
language  of  the  statute.  Walker  v. 
Hill,  III  Ind.  223. 

1.  The  certificate  must  state  the 
fact  of  the  taking  of  the  appeal  and 
the  time  when  it  was  taken.  Rule  29, 
Supreme  Court  Rules,  Ala. 

2.  In  Alabama  it  is  not  necessary 
that  the  clerk's  certificate  should  be 
under  seal,  either  private  or  official. 
Bishop  V.  State,  30  Ala.  35;  Arm- 
strong V.  Nelson,  57  Ala.  556. 

3.  This  form  may  be  used  in 
California   (Code  Civ.  Proc,  §  953), 
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California,  and  ex-officio  clerk  of  the  Superior  Court  in  and  for 
said  county,  do  hereby  certify  that  I  have  compared  the  foregoing 
transcript  with  the  original  papers  in  the  above  entitled  action,  on 
file  in  niy  office,  together  with  all  i  the  orders  made  and  entered  in 
said  action  on  the  minutes  of  the  court,  and  that  the  said  transcript 
is  correct. 

I  also  certify  that  on  the  jifth  day  of  October,  iS96,  and  in  due 
form  of  law,  a  sufficient  undertaking  on  the  appeal  herein  was 
properly  filed  in  the  said  cause. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  the  Superior  Court  in  and  for  Marin  county  aforesaid,  this 
fifteenth  day  of  October,  i896. 

(seal)  Ed-ward  King,  Clerk  Marin  County. 

Form  No.  1836. 

(Precedent  in  Gross  v.  Cassin,  43  Cal.  27.)  2 

I,  William  Harney,  County  Clerk  of  the  City  and  County  of 
San  Francisco,  and  ex-officio  Clerk  of  the  Ttvelfth  District  Court 
in  and  for  said  city  and  county,  do  hereby  certify  as  follows,  viz.  : 
That  judgment  of  dismissal  was  rendered  and  entered  in  this  action 
in  favor  of  defendants,  together  with  defendants'  costs  and  dis- 
bursements incurred  in  said  cause,  amounting  to  the  sum  of  nineteen 
dollars  and  seventy  five  cents,  on  the  28th  day  of  fuly,  A.D.  i870. 
That  on  the  19th  day  of  fanuary,  A.D.  i87i,  plaintiffs  filed  a 
notice  of  appeal  in  said  cause,  wherein  they  appealed  to  the 
Supreme  Court  of  the  State  of  California,  from  the  said  judgment 
therein  made  and  entered  on  the  28th  day  of  fuly,  A.D.  i87C,  in 
favor  of  defendants  and  against  plaintiffs,  and  from  the  whole 
thereof,  and  that  said  notice  of  appeal  was  served  upon  the 
respondent  on  the  19th  day  of  fanuary,  i871,  as  appears  from  the 
indorsement  thereon  in  the  following  words  and  figures:  "Service 
of  within  made  on  plaintiff  this  19th  January,  j871.  Pringle  <& 
Pringle,  attorneys  for  plaintiff."  That  an  undertaking  on  appeal, 
in  due  form  of  law,  was  filed  in  said  cause  on  the  19th  day  of 
fanuary,  A.D.  i87-7.  That  no  statement  on  appeal  has  been  filed 
in  said  cause.  That  the  appellants  have  not  requested  the  Clerk  of 
said  Court  to  make,  or  to  certify  to,  a  correct  transcript  of  the 
record  in  said  cause.  In  witness  whereof  [(^concluding  as  in  Form 
No.  18S5)\.'^ 

and    with     modification     in     Arizona  ty-four,  five  and  six."    Cal.  Code  Civ. 

(Rev.  Stat.,  §  876),  Idaho (K^x.  Stat.,  (j  Proc,  §  228. 

/^2i),  Montana  (see  Code  Civ.  Proc,  2.  In    tfiis    case     the     court     said: 

§  1739).  a"d  Utah  (Comp.  L.,  (j  3649),  ''Many  of  the  certificates   presented 

and  in  other  states  where  no  express  to   this  court  are  radically  defective, 

form  is  provided  for  or  special  require-  and  the  above  certificate  is  inserted  in 

ments  prescribed.  order  to  give  the  clerk  and  counsel  a 

1.  The  certificate  shall  state  whether  convenient  and  accurate  form." 

thetranscriptisof  "all  the  proceedings  3.  The  words  to  be  supplied  within 

in  the  cause  or  the  transcript  provided  [     ]  will  not  be  found  in  the  reported 

for  in  sections  two  hundred  and  twen-  case. 
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Form  No.  1837. 

(Precedent  in  Winder  v.  Hendrick,  54  Cal.  276.) 

State  of  California^      i 
County  of  San  Diego.  \ 

I,  6".  Siatler,  County  Clerk  and  ex-officio  Clerk  of  the  Superior 
Court  of  San  Diego  County,  State  of  California.,  hereby  certify 
that  the  foregoing  is  a  full,  true,  and  correct  transcript  of  the 
"  Judgment  Roll  "  in  the  case  of  W.  A.  Winder  v.  E.  W.  Hendrick 
{^executor  of  the  estate  of  Myron  W.  Ho^joe,  deceased^,  and  em- 
braces the  following  paf)ers,  to  wit :  Complaint,  Motion  to  Strike 
Out,  Demurrer  to  Complaint,  Proceedings  of  the  Court,  Answer, 
Verdict,  Judgment,  and  Notice  of  Appeal. 

I  further  certify  that  an  ' '  Undertaking  on  Appeal ' '  was  proi)erly 
filed  [in  due  form]  l  in  my  office  on  the  9th  day  of  December^  i875, 
in  said  cause ;  that  said  transcript  is  rhade  out  under  the  direction 
of  plaintiff  upon  appeal,  as  the  same  appears  on  record,  or  on  file 
in  my  office  as  Clerk  of  said  Court. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the  seal  of 
said  Court,  this  10th  day  of  fanuary,  A.D.  i^O. 

(seal)  S.  Statler,  Clerk. 

Form  No.   1838. 

I,  fohn  Hancock,  clerk  of  the  Posey  Circuit  Court,  do  hereby 
certify  that  the  foregoing  is  a  full,  true,  and  complete  copy  of*  all 
the  papers  filed,  proceedings  had,  and  judgment  rendered  in  the 
above  entitled  cause  in  said  court,  on  file,  and  of  record  in  my 
office.      In  witness  {^concluding  as  in  Form  No.  18S5). 

Form  No.  1839. 

(Precedent  in  Logan  -•.  Smith,  70  Ind.  599. )2 

I,  Austin  H.  Bro-jcn,  do  hereby  certify  that  the  foregoing  is  a 
full,  true  and  complete  copy  of  all  the  papers  filed,  proceedings 
had,  and  judgment  rendered  in  the  above  entitled  cause  in  said 
court,  on  file  and  of  record  in  my  office.  In  witness  [(concluding 
as  in  Form  No.  18Soy\.^ 

Form  No.  i  840. 
State  of  loTva.         \ 
Harrison  county.  \ 

I,  yohn  Hancock,  clerk  of  the  District  Court  of  the  state  of 
Iowa  in  and  for  Harrison  county,  hereby  certify  that  the  forego- 
ing is  a  true  and  perfect  transcript  of  the  record  in  the  above  entitled 

1.  In  this   case  the  words  enclosed  text  was  held  in  this  case  to  be  suffi- 

in  [     ]  were  omitted  from  the  certifi-  cient.     For  another  precedent  held  to 

cate,  and   the   certificate  was  accord-  be  sufficient,  see  Vail  -•.  Rinehart,  105 

ingly  held  insufficient.     It  would  seem  Ind.  12. 

that   with   these   words   inserted    the         3.  The  words  to  be  supplied  within 

form  is  sufficient.  [       ]  will  not  be  found    in  the  prec- 

3.  The   form   of   certificate    in    the  edent. 
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cause  {or  so  much  thereof  as  is  required  by  the  notice  of  appeal  to  be 
certified)  as  fully  as  the  same  remains  of  record  in  my  office. 
In  witness  whereof  {concluding  as  in  Form  No.  1835). 

Form  No.  1841. 
State  of  Missouri,  ) 

rt  SS 

Barton  county.         \ 

I,  Edward  Green,  clerk  of  the  Probate  Court  in  and  for  the  county 
aforesaid,  do  hereby  certify  that  the  foregoing  is  a  true,  full,  and 
complete  transcript  of  the  record  and  of  all  the  proceedings  had  in 
the  said  Probate  Court,  in  the  matter  of  the  estate  of  Henry  fohnson, 
deceased,  as  the  same  appears  of  record  in  my  office,  and  that  the 
papers  hereto  annexed,  and  numbered  from  1  to  9,  are  the  original 
papers  filed  in  said  court  in  relation  thereto,  and  all  of  said  papers. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  the  said  Probate  Court,  this  2oth  day  of  October,  i896. 

Edward  Green, 

(seal)  Clerk  of  Probate  Court. 

Form  No.  1842. 

(Rule  8,  Rules  Supreme  Court,  N.  Dak. ) 

State  of  North  Dakota,  )  j-.-     .  t    j-  •  1  i-.- 

County  of  Burleigh.  \  ^'-  ^'''^^  Judicial  District. 

I,  Edward  Green,  clerk  of  the  district  court  within  and  for  the 
said  county  of  Burleigh,  in  the  frst  judicial  district  of  the  state  of 
North  Dakota, j  do  hereby  certify  that  the  above  and  foregoing 
papers  are  the  original  notice  of  appeal,  with  proof  of  service 
thereof,  and  the  undertaking  given  thereon,*  and  also  the  original 
judgment  roll  and  certificate  of  the  judge  thereto  appended  (or 
full,  true,  and  complete  copies  of  the  original  judgment  roll  and 
certificate),  in  the  above  entitled  action,  wherein  fohn  Doe  is 
plaintiff  and  Richard  Roe  is  defendant,  as  the  same  now  remain 
of  record  in  said  court,  and  the  same  are  transmitted  to  the 
Supreme  Court  pursuant  to  such  appeal. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court,  this  tenth  day  of  November ,  A.  D.  i856. 

(seal)  Edward  Green,  Clerk. 

Form  No.  1843. 

(Rule  8,  Rules  Supreme  Court,  N.  Dak.) 

(  Commencing  as  in  Form  No.  18Jf2,  and  continuing  down  to  *) 
also  the  original  order  from  which  an  appeal  is  taken,  with  all  the 
papers  used  by  each  party  on  the  application  for  such  order,  with 
the  certificate  of  the  judge  attached  thereto  {or  full,  true,  and  com- 
plete copies  of  such  order,  papers,  and  certificate,  as  the  case  may 
be)  in  the  above  entitled  action,  wherein  fohn  Doe  is  plaintiff  and 
Richard  Roe  is  defendant,  as  the  same  now  remain  of  record  in 
said  court,  and  the  same  are  transmitted  to  the  Supreme  Court  pur- 
suant to  said  appeal. 

In  witness  whereof  {concluding  as  in  Form  No.  1842). 
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Form  No.   i  844. 
(Rule  8,  Rules  Supreme  Court,  N.  Dak.) 

(  Commencing"  as  in  Form.  No.  18Jf2,  and  continuing"  down  to  \) 
in  obedience  to  the  annexed  writ  of  error,  do  hereby  certify  and 
return  that  the  above  and  foregoing  is  a  true,  full  and  complete 
copy  and  transcript  of  the  record  in  this  case,  to  wit:  the  indict- 
ment, the  minutes  of  the  plea  (or  demurrer),  the  minutes  of  the 
trial,  the  charges  given  and  the  charges  refused,  with  all  the 
endorsements  thereon,  and  the  judgment,  all  bills  of  exception, 
together  with  an  assignment  of  errors  and  prayer  for  reversal,  and 
also  of  the  original  certificate  of  the  judge  in  the  above  entitled 
case,  wherein  the  State  of  North  Dakota  is  plaintiff  and  Richard 
Roe  is  defendant,  as  the  same  now  remains  of  record  in  the  said 
court,  and  the  same  are  transmitted  to  the  supreme  court  pursuant 
to  said  writ  of  error. 

In  w^itness  whereof  {^concluding  as  in  Form  No.  18Jf2). 

Form  No.  1845. 

The  State  of  Texas,     ) 

\  ss 
County  of  Freestone.  \ 

I,  Edivard  Green,  clerk  of  the  district  (or  county)  court,  do 
hereby  certify  that  the  foregoing  transcript  contains  a  true  copy  of 
all  the  proceedings  in  said  above  entitled  and  numbered  cause, 
together  with  a  bill  of  the  accrued  costs. 

Witness  my  signature  and  seal  of  office  on  this  25th  day  of  Octo- 
ber, i896.  Edward  Green, 

(seal)  Clerk  of  the  District  (or  County)  Court 

of  Freestone  County,  Texas. 

Form  No.  1846. 
(Rules  of  Supreme  Court,  11  Wash.  716.) 
State  of   Washington, 
King  County. 

I,  John  Hancock,  Clerk  of  the  King  County  Superior  Court,  do 
hereby  certify  that  the  foregoing  is  a  full,  true  and  correct  transcript 
of  so  much  of  the  record  and  files  in  the  above  entitled  cause  as  I 
have  been  directed  by  the  appellant  to  transmit  to  the  supreme 
court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  the  seal  of 
the  said  superior  court  this  10th  day  of  May,  i896. 
(seal)  John  Hancock,  Clerk. 

[By  Benj.  Franklin,  Deputy.] 

Form  No.  1847. 
(Precedent  in  U.  S.  v.  Fremont,  18  How.  (U.  S.)  35.) 

United  States  of  America. 
Northern  District  of  California. 
I,  fohn  A.  Monroe,  clerk  of  the   district  court   of  the   United 
States  of  America  for  the  northern  district  of  California,  do  hereby 
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certify  that  the  annexed  pages  from  one  to  one  hundred  and  twenty 
inclusive,  contain  a  full,  true,  and  correct  transcript  of  the  record 
on  file  from  the  Board  of  Land  Commissioners,  together  with  the 
pleadings,  depositions,  orders,  opinion,  decrees,  bond,  mandate  of 
the  supreme  court  of  the  United  States,  and  the  proceedings  thereon 
in  this  court,  filed  in  this  office  in  the  case  entitled  :  The  United 
States,  appellants,  v.  yohn  C.  Fretnont^  appellee. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  the  said  court,  this  18th  day  of  October^  in  the  year  of 
[our]  Lord  one  thousand  eight  hundred  and  Jifty-jive  and  of  our  In- 
dependence the  eightieth. 

yohn  A.  Monroe,  Clerk, 

by    W.  H.  Chevers,  Deputy. 

Form  No.  1848. 
(Precedent  in  Ex  p.  Parker,  120  U.  S.  741.) 
I,  A.  Reeves  Ay  res,  clerk  of  the  District  Court  of  Washington 
Territory  and  for  the  First  Judicial  District  thereof,  holding  terms 
at  Walla  Walla,  Walla  Walla  County,  in  said  territory,  do  hereby 
certify  that  the  five  packages  of  testimony,  herewith  transmitted  to 
the  Supreme  Court,  and  numbered  by  pages  from  1  to  1572,  is  all 
the  testimony  in  the  case  of  Timothy  P.  Denney  v.  Hollon  Parker 
and  yohn  F.  Boyer  as  taken  before  B.  L.  Sharpstein,  Esquire, 
referee  in  said  case,  and  by  him  deposited  with  the  clerk  of  said 
court;  and  I  further  certify  that  the  letters,  papers,  and  exhibits 
herewith  transmitted  and  numbered  in  red  ink  figures  from  1  to  130, 
respectively,  are  all  the  papers,  letters,  and  evidence  introduced  in 
said  cause  before  said  referee,  and  by  him  deposited  with  the  clerk 
of  said  court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  District  Court  this  15th  day  of  yune,  i883. 
(seal)  a.  Peeves  Ay  res,  Clerk, 

by  Frank   W.  Goodhue,  Deputy, 

U.  S.  District  Court,  First  Judicial  District, 

Walla   Walla,    Washington  Territory. 

(3)     Where  Transcript  Is  of  Part  Only  0/  Record."^ 

Form  No.  1849. 

(  Commencing  as  in  Form  No.  1838,  and  continuing  down  to  *) 
the  complaint,  answer  and  reply,  the  motion  for  a  new  trial,  the 

1.  In  Raid  v.  Houston,  49  Ind.  182,  ette  Circuit  Court,  within  and  for  said 

the  following  certificate  was  held   to  county,  do  hereby  certify  the  above 

be  insufficient  on  a  transcript   made  and  foregoing  to  be  a  true  and  correct 

up   of   but   part   of  the   record.     The  copy  of   the  judgment  and  decree  in 

court  said  that  this  form  of  certificate  the  above  entitled  cause,  as  the  same 

was  proper  when  the  copy  was  a  com-  appears  of  record  on  file  in  my  office, 

plete  copy  oif  all  the  papers  and  entries  Witness  my  hand  and  the  seal  of  said 

in  the  case:  court,  at   Connersville,  this  13th  day 

♦♦  State  oi  Indiana,  Fayette  county,  of  February,  i87-#. 
ss. :  I,  Gilbert  Truster,  clerk  of  the  Fay-         (seal)     Gilbert  Truster,  C lerk. " 
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bill  of  exceptions,   all  orders  and  rulings,  entries  and  exceptions 
made   and  taken  in    said    cause,  in    accordance    with    the    written 
request  of  the  defendant,  Richard  Roe,  hereto  attached. ^ 
In  testimony  [concluding-  as  in  Porm  No.  1836). 

Form  No.  1850. 

(  Commencing'  as  in  Form.  No.  1838,  and  continuing  down  to  *) 
the  following  [here  set  out  what  is  included  in  the  transcript  in 
accordance  with  the  prcecipe)  in  accordance  with  the  written  re- 
quest of  Richard  Roe,  the  defendant  herein,  annexed  ^  to  said 
transcript,  and  by  reference  thereto  made  a  part  hereof. 

In  witness  whereof  [concluding  as  in  Perm  No.  1835) 

[c)    Where  Evidence  is  Certified  to. 
Form  No.  1 8  5  i . 

I  (or  we) 2  do  hereby  certify  that  the  foregoing  transcript  (or 
return,  or  record,  or  abstract,  or  case  on  appeal)  contains  all  the 
evidence  introduced  by  the  parties  on  the  trial  of  this  cause. 

Dated  October  25,  i896.  Edward  King,  Clerk. 2 

Form  No.  1852. 
State  of  Indiana, 
Posey  county. 

I,  Edward  Green,  clerk  of  the  Posey  Circuit  Court  in  the  state 
aforesaid,  hereby  certify  that  the  foregoing  transcript  contains  full, 
true,  and  complete  copies  of  all  the  papers  and  entries  in  this  cause. 
I  further  certify  that  on  the  10th  day  of  October,  i896,  the  longhand 
manuscript  of  the  evidence  taken  by  the  official  reporter  in  the 
cause  was  filed  in  my  office,  and  that  it  is  the  same  manuscript  of 
the  evidence  incorporated  in  the  bill  of  exceptions  which  is  made  a 
part  of  the  foregoing  transcript. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  the  said  court  at  the  city  of  J\ft.  Vernon  this  25th  day  of 
October,  i896. 

(seal)  Edward  Green,  Clerk  Posey  Circuit  Court. 

Form  No.   1853. 
State  of  Iowa, 
Harrison  county. 

I,  Edward  Green,  clerk  of  the  District  Court  in  and  for  Harri- 
son county,  state  of  Iowa,  do  hereby  certify  that  the  foregoing  * 
depositions  [or  papers  characterizing  them)  numbered  from  1  to  9, 

1.  The   directions  of   the  appellant  2.  In  some  jurisdictions  this  certifi- 

as   to   the   making   of    the   transcript  cate  is  made  by  the  attorneys  of  the 

should  be  annexed  thereto.     Miles  v.  parties.     In   such   cases   the  word   in 

Buchanan,  36  Ind.  490 ;  Raid  f.  Hous-  (     )  should  be  used,  and  the  certificate 

ton,  49  Ind.   181 ;  Allen  v.  Gavin,  130  should  be  signed  by  both  attorneys. 
Ind.  190. 

1044  Volume  I. 


1854.  APPEALS.  1856. 

were  read  in  evidence  on  the  part  of  the  plaintiff  on  trial  of  the 
cause  wherein  John  Doe  was  plaintiff  and  Richard  Roe  was  de- 
fendant, before  the  said  court,  at  the  October  term  thereof,  \^6. 

Witness  my  hand  and  seal  of  the  said  court,  this  25th  day  of  Octo- 
ber, i896. 

(seal)  Edward  Green,  Clerk  of  the  District  Court  in 

and  for  Harrison  County. 

Form  No.  1854. 

(  Commencing  as  in  Form  No.  1853,  and  continuing  down  to*) 
is  a  full,  true,  and  perfect  transcript  of  the  record  in  the  above  en- 
titled cause  as  the  same  appears  and  remains  on  file  and  of  record 
in  my  office,  and  that  the  depositions  and  other  papers  certified  by 
me  as  having  been  introduced  in  evidence  on  the  trial  of  the  said 
cause  and  numbered  respectively  1,  2,  3,  constitute  all  of  the  evi- 
dence which  was  received  or  used  on  the  trial  of  said  cause  in  the 
said  court.     Witness  my  hand  (concluding  as  in  Form  No.  1853). 

Form  No.  1855. 

(Precedent  in  Adams  County  v.  Graves,  75  Iowa  643.) 

In  the  District  Court  of  Crawford  County,  Iowa. 
October  Term,  \%8e. 
Adams  County  vs.  Abner  Graves. 
State  of  Iowa,   Crawford  County,  ss.     I  hereby  certify  that  the 
foregoing  record  contains  all  the  evidence  introduced  and  offered  on 
the  trial  of  the  case  of  Adams  county  vs.  Abner  Graves,  tried  at 
October  term,  \2)8Q,  of  the  district  court  of  Crawford  county,  Iowa 
(except  the  depositions  and  exhibits  offered,  to  which  correct  refer- 
ence is  herein  made),  together  with  all  objections  made  to  the  intro- 
duction of  evidence,  rulings  of  the  court  thereon,  and  exceptions  of 
parties  thereto ;  and  the  same  is  hereby  signed  by  me,  and  certified, 
and  ordered  filed,  and  made  a  part  of  the  record  in  this  case. 
Signed  this  fourth  day  of  November,  i896. 

C.  F.  Loofbourov),  Judge. 

b.  Complete  Form. 
Form  No.  1856. 
(Precedent  in  Houston,  etc.,  R.  Co.  v.  Greenwood,  40  Tex.  361.)! 
Thomas     Greenwood   v.    Houston    and    Texas    Central    Railway 
Company . 
And  now  on  this  day  came  the  parties  to  this  cause  by  their  attor- 
neys and  announced  ready  for  trial.     Whereupon  came  a  jurj'  of 
twelve  good  and  lawful  men  of  Travis  county,  consisting  of  J.  H. 

1.  This   transcript  was  objected   to     cate   contained    a    statement    by   the 
on  the  ground  that  it  did  not  contain     clerk  "that  the  appeal  was  perfected 
a  copy  of  the  notice  of  appeal,  but  it     in  said  cause"  was  sufficient, 
was  held  that  the  fact  that  the  certifi- 
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Walker  and  eleven  others,  duly  tried,  elected,  impanneled  and 
sworn,  who  having  heard  the  pleadings  read,  the  evidence,  argu- 
ment of  counsel,  and  the  charge  of  the  court,  retired  for  delibera- 
tion. Whereupon  said  jury  returned  into  court  the  following 
verdict,  to-wit: 

"  We,  the  jury,  find  for  plaintiff  {$207 ^jj\)  two  hundred  and  seven 
dollars  and  seventy-Jive  cents  in  coin.      y.  H.  Walker^  Foreman." 

Whereupon,  it  is  ordered,  that  Thomas  Greenwood  do  have  and 
recover  of  the  Houston  and  Texas  Central  Railway  Company  the 
sum  of  two  hundred  and  seven  and  -^-^-^  dollars,  and  that  said  rail- 
way company  be  adjudged  to  pay  the  cost  of  suit,  for  which  execu- 
tion may  issue. 

The  State  of  Texas., 
County  of  Travis. 

Know    all    men    by  these    presents,   that   we,   the  Houston    and 

Texas    Central  Railway    Company.,   as    principal,    and  as 

sureties,  are  held  and  firmly  bound  unto  Thomas  Greenwood  in  the 
sum  of  jive  hundred  dollars,  for  the  payment  whereof,  well  and 
truly  to  be  made,  we  bind  ourselves,  all  and  each  of  our  heirs  and 
legal  representatives,  jointly  and  severally,  firmly  by  these  pres- 
ents, signed  with  our  hands  and  sealed  with  our  seals  (using  scrolls 
by  way  of  seals),  this  twenty-sixth  day  of  November.,  i873. 

Now  the  condition  of  the  foregoing  obligation  is  such,  that 
whereas,  in  the  District  Court  of  Travis  county,  at  the  October 
term  thereof,  i875,  in  the  cause  No.  3737,  of  Thomas  Greenwood 
V.  The  Houston  and  Texas  Central  Railway  Cotnpany,  said  court 
rendered  judgment  against  the  said  railway  company,  defendant, 
for  the  sum  of  two  hundred  and  seven  and  -^-^  dollars  and  costs, 
and  said  defendant  having  given  notice  in  open  court  of  an  appeal 
to  the  Supreme  Court;  now  if  said  Houston  and  Texas  Central 
Railway  Cotnpany,  appellant,  shall  prosecute  their  appeal  with 
effect,  and  shall  perform  the  judgment,  sentence  or  decree  of  the 
Supreme  Court,  in  case  the  decision  of  the  said  court  shall  be 
against  said  appellant,  then  this  obligation  is  to  be  null  and  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

(seal)      The  Houston  and  Texas  Central  Railway  Company, 

by  yames  H.  Bell,  Attorney  in  Fact. 
(seal)  p.  Everett. 

(seal)  Wm.  Brueggerhoff. 

Approved  Nov.  27,  i873. 

P.  Brown,  Dep.  Clerk. 
(Endorsed.)       3737.         Thomas  Greenwood  v.  Houston 
and  Texas  Central  Railway  Company. 
Appeal  Bond.     Filed  Nove?nber  27,  iS73. 

P.  Brown,  Dep.  Clerk. 
The  State  of  Texas,  \ 
County  of  Travis.    \ 
I,  Prank  Brown,  Clerk  of  the  District  Court  within  and  for  the 
county  and  State  aforesaid,   hereby  certify  the  foregoing  to  be  a 
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true  copy  of  the  final  judgment  rendered  by  said  court  on  the  6th 
November,  i873,  in  the  cause,  No.  3737,  of  Thomas  Green-wood  v. 
The  Houston  and  Texas  Central  Rail-way  Company,  and  of  the 
appeal  bond  filed  and  approved  in  said  cause  on  the  t-wenty-seventh 
of  November,  iB>73,  in  accordance  with  the  notice  of  appeal  entered, 
and  that  the  appeal  was  perfected  in  said  cause  on  the  t-wenty- 
seventh  day  of  Novetnber,  i875. 

In  witness  whereof  I  hereunto  place  my  hand,  and 
(seal)  the  seal  of  said  court,  this  April 25th,  i87^. 

Frank  Brown, 

Clerk  D.  C.  T.  C. 

3.  In  Miscellaneous  Appeals.^ 

a.  Opening  a  Street. 
Form  No.  1857. 

In  the  matter  of  the  opening  of  Blank  Streiet  \ 

in  the  City  of  Fort  Wayne,  State  of  Indiana.  ^ 

Be  it  remembered  that  in  the  matter  hereinabove  set  forth  the 
following  proceedings  were  had  before  the  Common  Council  of  the 
city  of  Fort  Wayne  at  the  several  terms  and  places  hereinafter  set 
forth  as  by  reference  to  the  records  will  appear. 

On  the  5th  day  of  August,  i896,  a  resolution  was  introduced  as 
follows  inhere  set  out  the  resolution^ ,  and  was  adopted  as  appears 
by  the  entry  in  the  journal  of  the  proceedings  of  the  said  council,  at 
page  16,  and  which  is  as  follows   inhere  insert   the  jotirnal  entry). 

That  in  pursuance  of  such  order  of  improvement  a  notice  was 
published  in  the  Fort  Wayne  Clario7i- Ledger ,  on  the  inhere  insert 
dates  of  publication) ,  as  by  the  following  notice  and  affidavit  of  pub- 
lication more  particularly  shown.  {^Lf ere  insert  copy  of  the  notice 
and  affidavit. ) 

That  in  pursuance  of  the  said  notice  and  on  the  10th  day  of  Sep- 
tember, i896,  a  bid  was  received  by  the  Common  Council  as  follows 
(here  set  out  the  bid),  which  said  bid  was  accepted,  as  appears  from 
the  entry  in  the  journal  of  said  council  at  page  24-,  entered  of  rec- 
ord on  the  25th  day  of  September,  i896  (here  set  out  acceptance 
of  bid)  ;  that  thereafter  the   following  contract  was  executed  by 

1.  Certificate  of  Appeal  to  Supeiin-  deposes  and  says  that  the  foregoing  is 
tendent  of  Public  Instruction.  —  The  a  true  and  complete  copy  of  the  appeal 
following  is  a  form  of  certificate  to  be  and  all  the  accompanying  papers  de- 
appended  to  the  copy  of  the  appeal  signed  to  be  sent  to  the  Superintend- 
and  of  the  accompanying  papers  de-  ent  of  Public  Instruction, 
signed  to  be  sent  to  the' Superintendent  William  Watts. 
of  Public  Instruction,  in  Wisconsin,  Subscribed  and  sworn  to  ' 
in  cases  of  appeal  relating  to  the  loca-  before  me  this  SOth  day 
tion  of  school  districts :  of  September,  i8.9ff. 
State  of  Wisconsin,  \  Abraham  Kent, 
Wal-worth  county.    \  ^^'  Justice  of  the  Peace. 

William    Watts  being  duly  sworn 
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such  bidder  {^set  out  contract  and  bond)  ;  that  on  September  28,  iS96, 
the  civil  engineer  of  said  city  of  Port  Wayne  filed  an  estimate  as 
follows  inhere  set  out  the  estimate),  which  was  approved  and 
adopted  by  such  council  on  thejirst  day  of  October,  iS96,  as  appears 
by  the  journal  of  said  council,  at  page  30  (here  set  out  journal 
entry)  ;  that  on  the  10th  day  of  October,  i896,  said  ^ohn  Doe  filed 
the  following  affidavit  in  the  office  of  the  clerk  of  the  city  of  Fort 
Wayne  (here  set  out  the  ajffidavit)  ;  and  on  the  10th  day  of  Octo- 
ber, i896,  the  following  proceedings  were  had  before  the  council, 
as  appears  by  its  journal  at  page  ^i  (here  insert  the  order  for 
precept) ,  and  that  in  pursuance  of  said  order  a  precept  was  issued 
on  the  15th  day  of  October,  iS96,  to  the  city  treasurer,  which  was 
as  follows  (here  set  out  the  precept),  and  indorsed  as  follows 
(here  set  out  the  indorsement)  ;  and  that  thereafter,  and  on  the  20th 
day  of  October,  iS96,  said  ^ohn  Doe  filed  an  appeal  bond  with  the 
city   clerk,   which   bond   is   as   follows   (here  set  out  the  bond). 

I,  Henry  P.  Bixbee,  clerk  of  the  city  of  Port  Wayne  of  the  state 
of  Indiana,  do  hereby  certify  that  the  foregoing  transcript  contains 
true  and  complete  copies  of  all  the  papers  connected  in  any  way 
with  the  street  improvement  referred  to  therein,  and  commencing 
with  the  order  directing  the  work  to  be  done,  the  contract  for  and 
including  all  notices,  the  precept,  the  order  of  the  City  Council,  and 
the  bonds  and  all  other  papers  whatever  filed  in  the  said  matter. 

In  testimony  whereof  I  hereunto  set  my  hand  and  affix  the  seal  of 
the  said  city,  this  5th  day  of  November ,  iS96. 

(seal)         Henry  P.  Bixbee,  Clerk  of  the  City  of  Port  Wayne. 

b.  Establishment  of  a  Township  Road. 

Form  No.  1858. 
State  of  Ohio, 
Allen  County, 
Lima  Township. 
In  the  matter  of  the  establishment  of  a 

township  road  on  the  petition  of  John 

Doe   and  others  in  Lima  Township, 

county  and  state  aforesaid. 

On  this  20th  day  of  October,  i896,  came  John  Doe,  Samuel  Shorty 
and  (here  name  all  the  parties),  the  petitioners  aforesaid,  and  pre- 
sented to  the  trustees  of  said  township  a  petition  for  the  establish- 
ment of  a  township  road. 

(Here  insert  a  copy  of  the  record  of  all  the  proceedings  on  the  peti- 
tion, with   such  particularity   as  will  present   the   action   of   the 
trustees  which  is  deemed  to  be  erroneous.) 
State  of  Ohio, 
Allen  County, 
Lima  Township. 

I,  Edward  Green,  clerk  of  the  said  township,  hereby  certify  that 
the  foregoing  is  a  true  copy  of  all  the  proceedings  by  and  before  the 
trustees  of  said  township  *  in  the  matter  of  the  establishment  of  a 

1048  Volume  I. 


1859.  APPEALS,  1861. 

township  road  on  the  petition  of  John  Doe  and  others,  as  the  same 
appears  on  the  record  of  said  township. 

Given  under  my  official  signature  the  20th  day  of  October,  i896. 

Edward  Green, 

Clerk  of  Lima  Township. 

e.  Construction  of  a  Township  Ditch. 
Form  No.  1859. 

[Name  of  state,  county,  and  township  as  in  Form  No.  1858.) 
In  the  matter  of  the  petition  of  ^ohn  ) 

Doe  and  others  for  the  construction  V 

of  a  township  ditch.  ) 

On  October  10,  iS96,  the  Board  of  Trustees  for  the  township 
of  Lima  aforesaid  held  a  meeting  at  which  the  following  members 
were  present :  John  Smith,  jfames  Brown,  and  inhere  name  all  the 
trustees  who  were  present),  and  the  following  proceedings  were 
had  inhere  set  out  the  proceedings  with  such  particularity  as  will  set 
out  the  action  of  the  Board  which  is  deemed  erroneous) . 

[Name  of  state,  county,  and  township  as  in  the  certificate  to  Form 
No.  1858,  and  continuing  therein  down  to*)  in  respect  to  the  town- 
ship ditch  for  which  the  petition  was  filed  by  yohn  Doe  and  others. 

Given  under  my  [continuing  and  concluding  as  in  Form  No. 
1858) . 

4.  Proceeding's  to  Settle  Case  on  Appeal. 

a.  Notice  to  Accompany  Proposed  Case. 

Form  No.  i860. 

Supreme  Court  of  the  State  of  New  Tork. 

First  Department,  City  and  County  of  New  Tork. 

fohn  Doe,  plaintiff  and  respondent,       ) 

against  > 

Richard  Roe,   defendant  and  appellant.  ) 

Please  take  notice  that  the  within  is  a  copy  of  the  case  on  appeal 
proposed  by  the  defendant  and  appellant  herein. 

Dated  October  25,  i896.  James  S.  Campbell, 

To  D.  McLean  Shaw,  Attorney  for  Richard  Roe, 

Attorney  for  John  Doe,  Defendant  and  Appellant. 

Plaintiff  and  Respondent. 

b.  Notice  of  Settlement  of  Case. 
Form  No.  1 8  6 1 . 

(  Caption  and  title  of  cause  as  in  Form  No.  1860. ) 
Please  take  notice  that  the  case  proposed  in  this  action,  with  the 
proposed  amendments  thereto,  will  be  presented  for  settlement  to 
the  Honorable  Morgan  J.  O'Brien,  one  of  the  justices  of  this 
court  [or  to  the  referee,  naming  him)  at  chambers,  in  the  county 
court  house  in  the  city  of  New    Tork   {or  if  the  presentation   is 
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intended  to  be  to  a  referee,  say:  ' '  at  his  office,  No.  33  William 
Street,  in  the  city  oi  New  Tork^^),  on  the  second daiy  of  November, 
i896,  at   eleven  o'clock  A.M.  of  that  day. 

{Date,  signature,  and  address  as  in  Form  No.  1860.) 

Form  No.  i  8  6  a . 

County  of  Hudson —  District  Court  of  yersey  City.   Before  Richard 
King,  Esq. 
John  Doe,  plaintiff,       ^ 

against  >  In  Trespass . 

Richard  Roe,  defendant.  ) 

Please  take  notice  that  upon  the  application  of  Richard  Roe,  the 
defendant  herein,  the  Honorable  Richard  King,  judge  of  said 
court,  has  designated  the  20th  day  of  October,  iS96,  as  the  day  upon 
which  he  will  settle  and  sign  the  case  upon  appeal  herein,  at  his 
office  in  the  court  house  in  the  said  city,  and  has  required  that  five 
days'  notice  of  such  settlement  shall  be  given  to  the  defendant,  or 
his  attorney. 

Dated  October  15,  i896. 

Yours,  &c., 
Augustus  A.  Rich,  Attorney  for  Plaintiff. 
To  Allen  \IcDermot,  Attorney  for  Defendant. 

e.  Order  Settling  Case. 
Form  No.  i  863. 

(  Caption  and  title  of  cause  as  in  Form  No.  1860.) 
The  foregoing  case  contains  all  the  evidence  ^  (or,  does  not  con- 
tain all  the  evidence  and  exhibits  in  the  cause,  and  deeming  it 
necessary  that  a  proper  presentation  of  the  cause  requires  that  all 
the  evidence  (or,  the  evidence  of  the  ivitness  William  West)  and  all 
the  exhibits  (or,  exhibits  Nos.  1,  2,  etc.)  be  stated  in  full,  I  direct 
and  order  that  such  evidence  and  exhibits  be  added  or  made  a  part 
of  such  proposed  case) ,  and  the  same  having  been  settled  by  notice 
(or,  no  amendments  having  been  proposed  'within  the  time  allowed 
by  lav:)  is  hereby  signed  by  me  and  ordered  to  be  filed. 

Dated  October  15,  i896.  Morgan  J.  O'Brien, 

Justice  of  the  Supreme  Court 
of  the  State  of  New  York. 

d.  Order  Directing  Case  to  be  Filed. 

Form  No.  i  864. 

(  Caption  and  title  of  cause  as  in  Form  No.  1860.) 
The  foregoing  case   having  been  settled  and  signed  by  me  this 
October  15,  iS96.  it  is 
Ordered,  that  said  case  so  settled  and  signed  be  filed  in  the  office 

1.  If  all  the  evidence  is  not  contained  in  the  case  on  appeal,  this  order  should 
indicate  what  evidence  is  contained. 
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of  the  clerk  of  the  city  and  county  of  New  York,  to  be  by  turn  an- 
nexed to  the  judgment  roll  herein. 

{Date,  signature,  and  title  of  judge  as  in  Form  No.  1863.) 

e.  Notice  to  Appellant  to  File  Return. 
Form  No.  1865. 

(  Caption  and  title  of  cause  as  in  P'orm  No.  1860.) 
Sir  :  You  will  please  take  notice  that  John  Doc,  the  plaintiff  and 
respondent  herein,  requires  that  the  appellant  cause  the  return  in 
this  cause  to  be  filed  with  the  clerk  of  the  Court  of  Appeals  within 
ten  days  after  the  service  of  this  notice. 

{Date,  signature,  and  address  as  in  Form  No.  1860.) 

6.  Order  Making  Papers  Part  of  Record  on  Appeal. 

Form  No.   i  8  66. 

State  of  Indiana.      In  the  Posey  Circuit  Court. 

fohn  Doe,  plaintiff,       ) 

against  > 

Richard  Roe,  defendant.  ) 

Come  the  parties,  and  the  plaintiff  moves  that  the  following 
papers  {describing  them  in  detail)  be  made  a  part  of  the  record  on 
appeal  in  this  cause ;  and  after  hearing  arguments  in  opposition  to 
the  said  motion,  and  due  consideration  had  thereon,  it  is  ordered 
that  the  motion  be  and  hereby  is  granted,  and  that  the  foregoing  de- 
scribed papers,  to  wit  {characterizing  the  papers),  be  made  a  part 
of  the  record  on  appeal  herein,  without  a  bill  of  exceptions. 

October  26,  i896. 

6.  Direction  to  Sheriff  of  Supreme  Court  in  Indiana  to 
Give  Notice  of  Filing  of  Transcript  —  Ind.  Stat.  (1896), 
§  640. 

Form  No.  1867. 

State  of  Indiana.     In  the  Supreme  Court. 

John  Doe  against  Richard  Roe. 
The  State  of  Indiana  to  the  Sheriff  of  the  Supreme  Court,  Greeting  : 

You  are  hereby  commanded  to  notify  John  Doe  that  on  the  frst 
day  of  November,  i896,  Richard  Roc,  the  defendant  herein,  filed  in 
the  clerk's  office  of  the  Supreme  Court  of  the  state  of  Indiana  a 
transcript  of  the  record  and  proceedings  in  the  above  entitled  suit 
appealed  from  the  Posey  Circuit  Court ;  and  that  you  notify  the 
said  appellee  that  at  the  expiration  of  thirty  days  from  the  date 
of  the  service  of  this  writ,  an  appeal  will  be  submitted  to  the 
said  Supreme  Court,  and  unless  he  appear  before  said  court  at 
Indianapolis  and  defend  the  same  it  will  be  proceeded  upon  in 
his  absence. 
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You  are  further  commanded  to  make  due  return  of  this  writ 
within  ten  days  of  the  date  thereof. 

Witness,  Ed-ward  Green,  Clerk  of  the  said  Supreme  Court,  at 
Indianapolis,  this  10th  day  of  November,  i896. 

(seal)  Ed-ward  Green,  Clerk  of  the  Supreme  Court. 

7.  Notice  to  Trustees  of  Filing  Transcript  on  Appeal  in  Case 
of  the  Establisliment  of  a  Township  Road — Glauqne's 
Ohio  Rev.  Stat.,  §  4712. 

Form  No.  i8  68. 

In  the  matter  of  the  appeal  of 

William    Watts   from   the  establish- 
ment of  township  road  on  the  petition 
of  George  Richard  and  others. 
To  the  Trustees  of  Lima  Township,  Allen  County,  Ohio: 
Please  take  notice  that  a  transcript  of  the  Probate  Court  of  Allen 

county  in  the  above  entitled  matter  and  the  decision  thereon  has 

been  filed  with  me. 

Dan  Green,  Clerk  of  Lima  Township. 

X.  ASSIGNMENT  OF  ERRORS;  REASONS  OF  APPEAL. 

1.  The  Assignment  or  Statement. 

a.  In  General.  1 

ASSIGNMENT  OF  ERRORS COMMON  FORM. 

1.  General  Nature  and  Effect. — Anas-  Young  Shingle  Co.  (Wash.  1895),  42 

signment  of  errors  is  in  effect  the  com-  Pac.  Rep.  551. 

plaint  of  the  appellant  in  the  appellate  Its  Sufflciency. — The  assignment  must 

court,    resembling   in  every  material  be  in  writing.     2  Encyc.  of   Pl.  and 

respect  the  first  pleading  in  the  court  Pr.  938.      It   should   be  explicit   and 

below.     It  consists  of  an  enumeration  should  point   out   the   alleged   errors 

of  the  errors  alleged  to  have  been  com-  with  particularity.     Traders'  Ins.  Co. 

mitted  in  the  trial  of  the  cause  below,  v.   Carpenter,   85   Ind.   351 ;    King   v. 

from  the  effect  of  which  he  seeks  re-  Wilkins,  10  Ind.  216;  Terry  t'.  Taylor, 

dress.     2  Encyc.  of  Pl.  and  Pr.  921.  64   Iowa    35;    Wood   v.    Whitton,   66 

Its  Form. — The  assignment  of  errors  Iowa   295 ;    Armstrong    v.    Killen,  70 

need  not  follow  any  stated  form,  but  Iowa  51. 

must,  in  a  way,  be  as  specific  as  the  Here  Clerical  Mistakes  will  not  vitiate 
case  will  permit  in  pointing  out  the  the  assignment,  such  as  the  use  of  the 
particular  errors  objected  to,  as  the  word  "  appellee  "  instead  of  the  word 
court  willonly  review  such  errors  as  are  "appellant,"  Landon  f.  White,  loi 
assigned  therein  with  required  exact-  Ind.  249;  or  the  use  of  the  word  "an- 
ness;  however,  the  court  must  decide  swer"  instead  of  the  word  "  com- 
on  all  of  the  errors  properly  assigned,  plaint,"  Shaw  v.  Spencer,  33  Ind. 
Miles  V.  Buchanan,  36  Ind.  492 ;  Mil-  143.  See,  however,  Kerregan  v.  Mil- 
ler's Iowa  Code,  §  3207 ;  Tomblin  ler,  38  Ind.  82,  where  the  use  of  the 
V.  Ball,  46  Iowa  190;  Rule  15  of  the  word  "with"  instead  of  the  word 
Supreme  Court  of  North  Dakota ;  Rule  "  without  "  was  fatal. 
II  of  the  Supreme  Court  of  South  Da-  Examples  of  Insufficient  Assignments 
kota;  Denton  v.  Woods,  86  Tenn.  37,  of  Errors. — Under  Rev.  Code  Iowa,  $ 
5  S.  W.  Rep.  489;  Hill's  Anno.  Code  3207,  the  following  assignments  have 
Wash.,  §  1428;  Chandler  v.  Cushing-  been  held  to  be  insufficient:     "i.  The 
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Form  No.  i86g. 

State  of  (name  of  stafe)A 

(  77//e  Term  of  court. ^"^ 
John  Doe,  appellee  (or  respondent),  )  ^ 

against  V  Assignment  of  Errors. 

Richard  Roe,  appellant.  ) 

And  now  comes  the  above  named  appellant,  and  says  that  there 
is  manifest  error  in  the  records,  proceedings,  and  judgment  (or 
decree)  aforesaid  in  this,  to  wit :  2  * 

I.  The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 


court  erred  in  admitting  improper  and 
incompetent  testimony ;  2.  There  was 
error  in  its  instruction  of  the  jury," 
Hawes  v.  Twogood,  12  Iowa  582 ; 
"That  there  was  error  in  allowing  the 
cross-examination  and  the  introduc- 
tion of  evidence  and  the  overruling  of 
plaintiff's  objections  as  set  forth  in 
bill  of  exceptions  No.  i,"  Wilson  v. 
Hillhouse,  14  Iowa  199;  "  The  court 
erred  in  overruling  defendant's  motion 
for  a  new  trial  and  to  modify  and 
amend  the  decree,"  Patterson  v.  Jack, 
59  Iowa  632  ;  "  The  court  erred  in  over- 
ruling the  defendant's  exceptions  to 
the  report  of  the  referee  and  entering 
judgment  against  defendant,"  Hoefer 
V.  Burlington,  59  Iowa  281;  "The 
court  erred  in  rendering  judgment  for 
the  appellee,"  Tomblin  v.  Ball,  46 
Iowa  190;  "The  court  erred  in  over- 
ruling appellant's  motion  for  a  new 
trial,"  see  Richardson  v.  McCormick, 
47  Iowa  80 ;  McCormick  v.  Chicago, 
etc.,  R.  Co.,  46  Iowa  47;  "The  court 
erred  in  refusing  to  set  aside  the  verdict 
and  in  not  rendering  judgments  for 
plaintiffs,"  Bardwell  f.  Clare,  47  Iowa 
297;  "A  new  trial  should  have  been 
given  for  the  reasons  set  forth  in  the 
motion,"  Morris  v.  Chicago,  etc.,  R. 
Co.,  45  Iowa  29;  "  Appellant  says  the 
court  erred  in  refusing  to  sustain  the 
motion  to  set  aside  the  verdict,"  Ben- 
ton V.  Nichols,  47  Iowa  698;  "The 
court  erred  in  overruling  the  motion," 
Leekins  v.  Nordyke,  etc.,  Co.,  66 
Iowa  471 ;  "  The  court  erred  in  admit- 
ting  improper    and    rejecting  proper 


the  separate  demurrers  of  two  defend- 
ants were  sustained),  Bradley  v.  John- 
son, 67  Iowa  614.  In  Betts  v.  Glen- 
wood,  52  Iowa  125,  the  following 
assignments  of  error  were  held  insuf- 
ficent  because  too  general:  "i.  The 
court  erred  in  excluding  the  evidence 
offered  by  the  defendant,  and  excepted 
to,  as  appears  in  the  record.  2.  The 
court  erred  in  admitting  evidence  ob- 
jected to  by  defendant,  and  excepted 
to  at  the  time.  3.  The  court  erred  in 
refusing  to  give  the  instructions  asked 
by  the  defendant.  4.  The  court  erred 
in  giving  the  instructions  to  the  jury 
which  were  given.  5.  The  court  erred 
in  overruling  defendant's  motion  for  a 
new  trial.  6.  The  court  erred  in  ren- 
dering any  judgment  upon  the  verdict 
and  special  findings." 

But  an  assignment  that  the  court 
erred  in  sustaining  the  motion  is  suf- 
ficiently specific,  when  the  motion  in 
question  was  made  on  a  single  ground. 
Nichols  V.  Wood,  66  Iowa  225 ;  and 
see  Lundak  v.  Chicago,  etc.,  R.  Co., 
65  Iowa  473;  Perry  v.  Conger,  65 
Iowa  588. 

A  Single  ABBlgiunent  may  embrace 
more  than  one  instruction,  if  the  in- 
structions are  properly  enumerated. 
Sherwood  v.  Snow,  46  Iowa  481. 

1.  For  the  method  and  manner  of 
entitling  the  assignment  of  errors,  in- 
cluding the  designation  of  the  court 
as  well  as  the  names  of  the  parties, 
see  2  Encyc.  of  Pl.  and  Pr.  958,  959. 

2.  In  Iowa  the  form  of  an  assignment 
for  errors  is  as  follows :  (  Venue  and 


testimony  as  shown   by  the  record;"     title  of  court  and  cause  in  like  manner 
The   court  erred    in  admitting  cer       '  -'  --    ^— ~    ^^^     ""^"^       ■^"'^ 


tain  evidence  of  the  defendant  against 
plaintiff's  objection,"  The  Merchants 
Union  Barb  Wire  Co.  v.  Rice,  70 
Iowa  14;  "  The  rulings  of  the  court  in 
sustaining  the  several  demurrers  of 
the  defendants  "  (naming  them,  where 


as  set  out  in  Form  No.  1869).  And 
now,  Richard  Roe,  the  above  named 
defendant  and  appellant  herein,  says 
that  there  is  error  on  the  face  of  the 
record  herein  in  the  following  particu- 
lars (continuins^  and  concluding  as  in 
Form  No.  1869). 
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2.  The  court  erred  in  overruling  the  demurrer  interposed  by  the 
appellant  to  the  third  paragraph  (or  the  separate  cause  of  action 
numbered  III. )  of  the  complaint. 

3.  The  court  erred  in  sustaining  the  demurrer  interposed  by  the 
appellee  to  the  second  paragraph  (or  the  portion  of  the  answer 
separately  numbered  II.)  of  the  answer. 

4.  The  court  erred  in  admitting  evidence  on  behalf  of  the  appel- 
lee, as  follows  (^designate  the  evidence  claimed  to  have  been 
erroneously  admitted). 

5.  The  court  erred  in  excluding  evidence  offered  on  behalf  of  the 
appellant,  as  follows  inhere  designate  the  evidence  claimed  to  have 
been  erroneously  excluded) . 

6.  The  court  erred  in  giving  instruction  No.  2  (or  paragraph  No. 
2  of  the  charge)  to  the  jury.  (^State  in  what  respect  it  is  claimed 
that  the  court  erred.) 

7.  The  court  erred  in  refusing  to  give  instruction  No.  3  (or  to 
instruct  the  jury  as  follows:  setting  out  the  instruction  refused)  as 
requested  by  the  appellant. 

8.  The  court  erred  in  denying  the  motion  of  appellant  to  set 
aside  the  verdict. 

9.  The  court  erred  in  overruling  the  motion  of  appellant  for  a 
new  trial. 

10.  The  court  erred  in  rendering  judgment  in  favor  of  the  appel- 
lee and  against  the  appellant. 

11.  The  court  erred  in  overruling  the  motion  of  appellant  to 
modify  the  judgment  (or  decree). 

12.  The  court  erred  instate  any  other  error  on  the  fart  of  the  court 
of  which  complaint  is  desired  to  be  made). 

Wherefore,  the  appellant  prays  that  the  judgment  (or  decree) 
may  be  reversed.  Richard  Roe., 

by  fosiah  T.  Moore,  his  Attorney. ^ 

IN  OREGON FROM   CIRCUIT  TO  SUPREME  COURT. 

(Precedent  in  White  v.  Johnson  (Oregon  1895),  4**  ^^c-  Rep.  512.) 
Form  No.  1870. 

[  (  Venue  and  title  of  court  and  cause. )  ]  2 

First.  The  court  erred  in  making  and  entering  its  order  continu- 
ing the  above-entitled  action  against  her,  as  executrix  of  A.  H. 
Johnson,  deceased. 

1.  In  some  jurisdictions  the  assign-  of  Minn. ;  Duncan  v.  Kohler,  37  Minn, 

ment  must  be  signed  by  the  party  or  379;  Bexar  Bldg.,  etc.,  Assoc,  tj.  New- 

his  attorneys.     2  Encyc.  of  Pl.  and  man,  86  Tex.  380;    Rule  9,  Supreme 

Pr.  960.  Ct.  of  Wis. ;  McLimans  v.  Lancaster, 

But  in  others  it  is  customary  to  in-  63  Wis.    596;    Mullen   v.   Reinig,   72 

corporate  the  assignment  of  error  in  Wis.  388.     See  also  Rule  21,  Supreme 

the   appellant's   brief   (or  points   and  Ct.  of  the  U.  S.,  respecting  the  speci- 

authorities  as  it  is  sometimes  called),  fication  of  errors  to  be  inserted  in  the 

and   no   signature   is    required    other  brief. 

than  that  of  counsel  at  the  conclusion  2.  The  words  to  be  supplied  in  [     ] 

of  the  brief.     Rule  9,  Supreme  Court  are  not  found  in  the  reported  case. 
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Second.  The  court  erred  in  overruling  her  motion  to  set  aside 
the  service  of  the  summons  in  said  action  and  the  order  of  the  court 
continuing  the  action  against  her  as  executrix,  and  directing  a  copy 
of  the  order,  together  v/ith  a  copy  of  the  complaint,  to  be  served 
upon  her,  and  requiring  her  to  plead,  upon  the  ground  that  the 
service  of  the  summons  was  illegal,  and  the  court  was  without 
jurisdiction  to  make  the  order. 

Third.  The  court  erred  in  entering  default  against  her  as  such 
executrix. 

Fourth.  The  court  erred  in  giving  and  entering  judgment  against 
her  as  such  executrix,  and  in  favor  of  the  said  Isam   White, 

REASONS  OF  APPEAL  1 COMMON  FORM. 

Form  No.  1871. 

(  Venue  and  title  of  court  and  cause. ) 

Richard  Roe.,  the  defendant  in  the  above  entitled  cause,  appeals 
from  the  judgment  (or  decree)  of  the  inhere  designate  properly  the 
trial  court)  court  of  the  city  (or  county)  of  [here  name  the  city  or 
county).,  holden  on  the.jirst  day  of  October .^  i896,  rendered  in  favor 
of  John  Doe.,  plaintiff  and  appellee  herein,  and  against  him,  the 
said  defendant  and  appellant,  and  assigns  for  the  reversal  of  said 
judgment  (or  decree)  the  following  reasons,  in  words  and  figures, 
to  wit  inhere  set  out  specijically  the  reasons  relied  upon  by  the  ap- 
pellant for  the  reversal). 

{Date.)  Richard  Roe  (or  Jeremiah  Mason., 

Attorney  for  the  Defendant  and 
Appellant). 

REASONS   OF   APPEAL   FROM   DISTRICT  COURT  TO  COMMON   PLEAS 

RHODE    ISLAND. 

Form  No.  1872. 

Providence.,  sc. 
Court  of  Common  Pleas. 
CASE.  October  Term,  A.D.  i856. 

John  Doe     ) 
against         > 
Richard  Roe.  ) 

Richard  Roe,  of  the  city  of  Providence,  appeals  from  a  judgment 
of  the  District  Court  of  the  Sixth  Judicial  District,  holden  at  the 

1.  Beasons  of  Appeal — Connecticut. —  sons  of  said  appeal  and  that  said  decree 
The  following  form  for  reasons  of  ought  to  be  reversed,  assigns  the  fol- 
appeal  from  the  Probate  Court  is  lowing,  to  wit:  i.  That  the  said 
found  in  2  Rev.  Swift's  Dig.  677 :  Jfobert  Roe,  deceased,  at  the  time 
Neiv  Haven  when  the  said  pretended  will  is  sup- 
County,  Su-  posed  to  have  been  executed  by  him, 
perior  Court,  was  not  of  sound  and  disposing  mind 
'  Fe  b  r  uar  V  and  memory,  but  was  insane  and  in- 
Term,  18 — .'  capable,  by  reason  of  want  of  mental 
^  The  said  ap-  capacity,  of  making  a  will.  2.  That 
pellant  appears  in  court,  and  for  rea-  Charles  C.  Crooke,  one  of  the  three 
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Providence  County  Court  House  in  Providence  in  said  county, 
within  and  for  said  district,  on  Xhe.  fifth  day  of  October^  A.D.  \%96, 
in  an  action  of  assumpsit  commenced  by  "John  Doe  against  Richard 
Roe,  in  which  suit  the  said  yohn  Doe  recovered  judgment  against 
said  Richard  Roe  for  the  sum  of  one  hundred  and  fifty  -^-^  dollars, 
damages  and  costs  of  suit  taxed  at  thirteen  -^^  dollars,  from  which 
judgment  the  said  Richard  Roe  appealed  in  due  form  of  law  to  this 
court,  and  for  reasons  of  appeal  the  said  Richard  Roe  says  said 
judgment  was  wrong  and  erroneous,  and  against  the  law  and  the 
evidence,  and  ought  to  be  reversed  and  rendered  in  his  favor  for 
costs. 

Whereupon  he  files  these  his  reasons  of  appeal.     By  his  attorney. 
Jeremiah  Mason ^  Attorney  for  Appellant. 

IN  MICHIGAN FROM  PROBATE  TO  CIRCUIT  COURT. 

Form  No.   1873. 

(Precedent  in  Norton  v.  Sherman,  58  Mich.  551.) 

[  (  Venue  and  title  of  court. )  ]  l 

In  the  matter  of  the  application  for  the  appointment  of  a  guar- 
dian for  Elias  B .  Sherman,  an  alleged  incompetent  person. 

The  undersigned,  being  said  respondent,  his  wife  and  son,  re- 
spectively, and  being  aggrieved  by  the  order  or  decree  of  said 
judge  of  probate,  made  on  the  23d  day  of  April,  i885,  appointing 
a  guardian  for  said  respondent,  Elias  B.  Sherman,  as  appears  by 
such  order  or  decree  on  file  in  said  court,  hereby  give  notice  of  and 
make  application  for  an  appeal  to  the  circuit  court  for  said  county, 
from  the  said  order  or  decree  of  said  probate  court,  for  the  follow- 
ing reasons,  to  wit : 

I  St.  The  evidence  taken  before  said  probate  court  does  not  show 
that  said  respondent  is  or  ever  has  been  mentally  incompetent  to 
have  the  charge  and  management  of  his  property. 

2d.  The  said  evidence  does  not  show  that  said  respondent  is  or 
has  been  an  insane  person. 

3d.  Said  petition  is-  insufficient  to  confer  any  jurisdiction  upon 
said  probate  court  to  make  said  order. 

4th.   Said  decision  is  based  largely  upon  inadmissible  evidence 

witnesses  to  said  pretended  will,  had,        Reasons  of  Appeal — Massachusetts  — 

at  the  Superior  Court,  held  [in  Neiv  From    Probate    Court.  —  If    an    appeal 

Harden  County,  at  the  October  Term,  is    to    be  entered  at  a  rule  day  other 

18 — ,    thereof],  before    the    supposed  than  that  next  after  the  expiration  of 

execution   of    said    instrument,    been  fifty  days  from  the  act  appealed  from, 

convicted  of  the  crime  of  theft,  and  it  shall  be  stated  in  the  reason  of  ap- 

was   an    incompetent   witness,   which  peal   at  what   rule  day  the  appeal  is 

the  plaintiff  is  ready  to  verify :  where-  to   be   entered.     Mass.   Pub.  Stat.,  c. 

fore  he  says  that  said  will  is  void,  and  156,  §  8. 

that  he  is  entitled  to  one-third  part  of        1.  The  words  to  be  supplied  in  [     ] 

said  estate  as  heir  at  law,  and  prays  are  not  in  the  reported  case, 
judgment  that  said  decree  be  reversed. 
Per  Jeremiah  Mason,  Attorney." 
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and  irrelevant  facts,  as  appears  from  the  opinion  read  by  said  pro- 
bate judge.  Elias  B.  Sherman. 

5th.   Said  order  is  unjust.  Sarah  S.  Sherman. 

Dated  April  30th,  i^85.  J.  S.  Sherman. 

IN  MICHIGAN FROM  CIRCUIT  TO  SUPREME  COURT. 

Form  No.   1874. 
(Precedent  in  Toledo,  etc.,  R.  Co.  v.  East  Saginaw,  etc.,  R.  Co.,  72  Mich.  221.) 

[(  Venue  and  title  of  court  and  cause. )^'^ 

Appeal  from  the  appraisal  and  report  of  the  commissioners  in 
this  matter,  and  from  the  proceedings  in  said  matter,  and  confirma- 
tion of  the  report  of  said  commissioners,  and  specify  the  following 
objections  as  grounds  and  reasons  for  appeal  : 

1.  That  the  circuit  court  has  no  power  or  jurisdiction  to  appoint 
the  commissioners  in  this  matter. 

2.  That,  under  the  evidence  taken  upon  the  hearing  for  the 
appointment  of  commissioners,  the  court  was  not  authorized  to 
make  such  appointment,  and  the  order  appointing  the  same  was 
erroneous,  and  against  the  rights  of  respondents. 

3.  That  the  circuit  court  was  not  authorized  to  appoint  said  com- 
missioners, and  erred  in  so  doing;  because  [here  ivere  set  out  the 
reasons  alleged  why  the  appointment  of  commissioners  -was  unau- 
thorized^ . 

4.  That  the  circuit  court  erred  in  appointing  said  commissioners, 
and  that  the  order  appointing  the  same  was  unauthorized,  because 
(here  were  set  out  in  paragraphs,  designated  by  the  letters  A,  B, 
C,  and  Dy  the  reasons  why  the  order  was  not  authorized^ . 

5.  (  Then  followed  assignments  of  error,  numbered  5,  6,  and  7, 
denying  authority  to  appoint  commissioners  and  questioning  the 
validity  of  their  acts  upon  the  facts  proved. ) 

8.  That  the  court  erred  in  confirming  the  report  of  said  commis- 
sioners against  the  objections  of  respondents. 
Dated  January  29,  1S88. 

W.  L.    Webber,  Attorney  for  Plint  (£■  Pere 

Marquette  Railroad  Company. 
Wisner  &  Draper,  Attorneys  for  East  Sag- 
inaw &  St.  Clair  Railroad  Company. 

IN    NEW    HAMPSHIRE FROM     PROBATF.     TO     SUPERIOR     COURT    AT 

JUDICATURE. 2 

Form  No.  1875. 
(Precedent  in  Copp  v.  Copp,  20  N.  H.  284.) 
[(  Venue  and  title  of  court  and  cause  and  commencement. )\  l 
I.   Because  your  Honor  had  no  right  or  authority  to  make  said 

1.  The  words  to  be  supplied  in  [  ]  judges  of  probate  must  be  taken  to 
are  not  in  the  reported  case.  the    Supreme   Judicial    Court    at   the 

2.  Now  under  the  Pub.  Stat,  of  N.  trial  term  next  to  be  holden  for  the 
H.  (1891),   c.   200,  §   I,    appeals  from  county. 
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appointment ;  for  that  the  said  Langdon  Copp,  by  his  last  will  and 
testament,  appointed  me,  the  said  Isaac  JV.  Copp,  guardian  of  the 
said  Elizabeth  Adelaide;  and  by  his  said  will  enjoined  it  upon  me 
to  support,  maintain  and  educate  the  said  Elizabeth  Adelaide  in 
my  family,  till  she  should  arrive  at  the  age  of  twenty-one  years, 
which  said  will  had  been  proved  in  due  form  ;  and  I,  the  said  Isaac 
JV.  Copp,  had  accepted  and  taken  upon  myself  the  trust  and  duty 
of  guardian  of  said  minor  child  before  said  appointment  was  made 
by  your  Honor,  and  was  in  the  actual  discharge  of  that  duty  at  the 
time  said  appointment  was  made.  2.  Because  said  appointment 
was  improper,  injudicious  and  injurious ;  because  it  authorized  the 
said  Sarah  Ann  Copp  to  take  the  said  minor  child  out  of  the  lawful 
custody  of  me,  the  said  Isaac  JV.  Copp,  and  to  interrupt  and  hinder 
me  in  the  performance  and  discharge  of  the  trust  imposed  upon  me 
by  said  will.  And  the  said  guardian,  by  your  honor  appointed, 
has,  by  reason  of  said  appointment,  taken  said  child  from  my 
custody,  and  detains  her  from  me,  so  that  I  am  unable  to  perform 
and  execute  said  trust. 

Dated  the  8th  day  of  August,  i848.  Isaac  N.  Copp. 

IN     NEW     HAMPSHIRE FROM     PROBATE     TO     SUPREME     JUDICIAL 

COURT. 1 

Form  No.  1876. 
(Precedent  in  Healey  v.  Toppan,  45  N.  H.  248.) 

[(  Venue  and  title  of  court  and  cause,  and  entries  of  prior  pro- 
ceedings. )  ]  2 

And  now  Charles  N.  Healey,  one  of  the  executors  of  the  will  of 
said  C.  6".  Toppan,  being  aggrieved  by  the  foregoing  decree,  order, 
grant,  and  denial,  hereby  appeals  therefrom  to  the  Supreme  Judi- 
cial Court  next  to  be  holden  at  Exeter,  within  and  for  the  First 
Judicial  District  on  the  third  Tuesday  of  fune,  i863,  and  here  sets 
forth  his  interest  therein  and  his  reasons  therefor: 

I .  As  one  of  the  executors  he  has  an  interest  in  and  a  responsi- 
bility for  the  due  execution  of  the  will  of  said  testator  and  of  the 
several  trusts  therein  created,  and  the  foregoing  decrees  and  denials, 
grants  and  orders,  tend  to  defeat  or  endanger  such  due  execution  of 
said  will.  2.  Because  the  Judge  of  Probate  has  ordered  the  ship- 
ping of  the  testator  to  be  transferred  to  his  widow,  instead  of 
the  money  for  which  said  shipping  could  be  sold.  3.  Because  the 
Judge  of  Probate  has  ordered  the  entire  balance  in  the  hands  of  the 
executors  to  be  paid  to  the  widow  of  the  testator  without  requiring 
her  to  give  any  security  for  the  fulfillment  of  the  several  trusts  upon 
which  said  property  was  devised. 

Charles  JV".  Healey,  by  his  attorney,  W.  H.  T.  Hacketi. 

1.  See  Pub.  Stat,  of  N.  H.  (1891),  c.         2.  The  words  to  be  supplied  in  [     ] 
200,  §  I,  relating  to  appeals  from  pro-     are  not  found  in  the  reported  case, 
bate  courts. 
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b.  Appeals  ft?om  Justice's  Court. 

STATEMENT    ON    APPEAL. ^ 

Form  No.  1877. 

(  Venue  and  title  of  court  and  cause, ) 

And  now  comes  the  above  named  Richard  Roe,  the  defendant, 
and  offers  a  statement  on  appeal  in  this  case  to  the  Superior  Court 
of  said  county,  and  states  the  facts  to  be  as  follows  {here  set  out  in 
words  and  figures  the  grounds  upon  which  the  appellant  intends  to 
rely,  with  only  so  much  of  the  evidence  as  is  necessary  to  explain 
such  grounds)  *  No  amendments  f  having  been  offered  to  the 
above  statement,  and  the  same  being  correct,  it  is  hereby  adopted 
and  settled. 2  Abraham  Kent,  Justice  of  the  Peace. 

October  10,  iS96. 

e.  Appeals  in  Criminal  Cases. 

(1)    Generally. 
Form  No.  1878. 

(  Venue  and  title  of  court  and  cause.) 

And  now  comes  the  said  yohn  Lynch  and  says  that  there  is  mani- 
fest error  in  the  record,  judgment,  and  proceedings  of  the  Circuit 
Court  of  Barton  county  in  this  cause,  as  appears  by  the  transcript 
thereof,  filed  herein,  to  his  injury,  in  this,  to  wit: 

1.  That  the  indictment  is  insufficient  in  this,  that  {here  state 
specifically  in  what  respect  the  indictment  is  defective). 

2.  {Set  out  further  specifications  of  error,  separately  numbered.) 

1.  In  California  and  Idaho  the  party  set  out  the  amendments),  which  said 
appealing  from  a  justice  on  questions  amendments  were  agreed  toby  ^/VAarrf 
of  law  alone  must,  within  ten  days,  Roe,  the  said  defendant.  No  further 
prepare  a  statement  of  the  case  and  2iVC\tndiVC^&nX.&  {after  ^  continue  and  con- 
file  it  with  the  justice.    The  statement  elude  as  in  Form  No.  1877)." 

must  contain  the  grounds  upon  which         Or  if   amendments  were  oflFered  to 

the  party  intends  to  rely,  and  so  much  the  statement  and  not  agreed  to  by  the 

of   the  evidence  as  may  be   necessary  appellant,  after  the*  add  this  clause: 

to  explain  the  grounds  and  no  more.  "  Within  ten  days  after  notice  of  the 

The   adverse   party   may,   within    ten  filing    thereof,  John    Doe,    plaintiff, 

days  after  notice  of  statement  filed,  file  offered  and  filed  the  following  amend- 

amendments   thereto.     The   proposed  ments,  to  wit  {here  set  out  the  amcnd- 

statement    of    amendments    must    be  ments),  which   said    amendments   not 

settled   by  the  justice.     If  no  amend-  being  agreed  to  by  Richard  Roe,  the 

ment  is  filed  the  original  statement  is  said   defendant,   were  by  me  allowed 

adopted.     Cal.  Code  of  Civ.  Proc,  §  (or  disallowed),  to  which    allowance 

975;  Idaho  Rev.  Stat.,  §4839.  (or  disalloxvance)  the  said  defendant 

2.  If  amendments  were  offered  to  {or plaintiff)  objected, which  objection 
the  statement,  after  the  *  add  the  fol-  was  by  the  court  overruled,  to  which 
lowing  clause:  "To  the  foregoing  ruling  of  the  court  the  defendant  (or 
statement,  within  ten  days  after  the  plaintiff)  then  and  there  excepted, 
notice  of  the  filing  thereof,  John  Doe,  And  no  further  amendments  {after  t 
plaintiff,  offered  and  filed  the  follow-  continue  and  conclude  as  in  Form  No. 
ing  amendments  thereto,  to  wit  {here  1877)." 
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Wherefore  the  above  named  yohn  Lynch  prays  that  the  afore- 
said judgment  may  be  reversed  and  annulled. 

yohn  Lynch,  by  Philip  Carpenter  his  Attorney. 

(2)  Statement  OF  Facts  —  Texas. 

(flt)    Order  Granting'  Time  to  Pile. 

Form  No.  1879. 

(  Venue  and  title  of  court,  and  title  and  number  oj" cause.) 
Now,  at  this  day,  upon  the  application  of  the  defendant  in  the 
above  entitled  and  numbered  cause,  it  is  ordered  that  ten  days  be 
allowed  after  the  adjournment  of  the  present  term  of  court  for  the 
preparation  and  filing  of  a  statement  of  facts  herein,  and  that  the 
same  may  be  signed  and  filed  in  vacation. 

W.  M.    White,  Judge  of  the  District  (or  County')  Court. 

(3)    The  Statement. 
Form  No.  1880. 

(  Venue,  title  and  term  of  court,  and  title  and  number  of  cause. ) 

Beit  remembered,  that  at  the  November  Term,  \%d6,  of  this  court, 
there  were  proved  in  the  above  entitled  and  numbered  cause  the 
following  facts,  to  wit  inhere  set  out  in  words  and  figures  all  the 
material  facts  in  evidence,  in  the  order  of  their  ifitroduction,  on 
the  part  of  both  the  state  and  the  defendant,  including  rebutting 
evidence.  If  any). 

*We,  Samuel  Houston,  counsel  for  the  state  of  Texas,  and  Charles 
Crarry,  counsel  for  the  defendant,  in  the  above  entitled  and  num- 
bered cause,  do  hereby  agree  that  the  above  and  foregoing  statement 
is  correct,  and  that  therein  are  contained  all  the  material  facts  given 
in  evidence  at  the  trial  of  said  cause,  at  the  November  Term,  i896, 
of  said  court.  Samuel  Houston,  Attorney  for  the  State. 

Charles  Crarry,  Attorney  for  the  Defendant. 

Dated  November  20,  i896. 

Having  examined  the  above  statement  of  facts  submitted  to  me 
by  the  attorney  of  the  state  of  Texas,  and  the  attorney  for  the 
defendant,  on  behalf  of  the  parties  to  said  cause,  and  having  found 
the  same  to  be  correct,  I  hereby  approve  it,  and  order  it  to  be  filed 
of  record  herein.  W.  AI.  White, 

Judge  of  the  District  (or  County)  Court. 

Dated  this  25th  day  of  November,  i896. 

Or  in  case  the  parties,  or  their  counsel,  do  not  agree  to  the  statement 
of  facts,  the  form  w^ill  vary  somewhat  from  the  one  above  given, 
and  will  be  as  follows  : 

Form  No.  i  8  8  i . 

(  Commencing  as  in  Form  No.  1880  and  continuing  down  to  * 
then  add:)  Whereas,  the  parties  in  the  above  entitled  and  numbered 
cause  have  failed  to  agree  to  a  statement  of  the  material  facts  proved 
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therein,  and  they  have  submitted  to  me  their  respective  proposed 
statements,  I,  W.  M.  White,  judge  of  the  District  (or  County) 
Court,  do  hereby  certify  that  I  have  prepared  the  foregoing  state- 
ment, and  that  it  contains  a  full,  true,  and  correct  statement  of  all 
the  material  facts  which  v^rere  proved  on  the  trial  of  said  cause,  in- 
cluding the  evidence  introduced  by  both  parties  in  the  order  of  its 
introduction,  and  I  do  hereby  order  said  statement  to  be  filed  as  of 
record  in  said  cause.  W.  M.   White,  Judge  of  the  District 

(or  County)  Court. 
Dated  this  25th  day  of  November,  i896. 

d.  Appeals  in  United  States  Courts. 
Form  No.  1882. 

Supreme  Court  of  the  United  States. 
(  Title    )       In  Equity. 

of       \      No.  12U. 
Cause.)  )       Assignment  of  Errors. 

Now,  on  the  20th  day  of  November,  i896,  comes  the  said  plaintiff, 
by  Oliver  Elsivorth  his  solicitor,  and  says  that  the  decree  in  this 
cause  is  erroneous,  and  against  the  just  rights  of  him  the  said  de- 
fendant, and  assigns  the  following  reasons  therefor  : 

I.  Because  the  evidence  shows  inhere  set  out  and  number  in  -para- 
graphs the  various  reasons  ivhy  the  defendant  deems  the  decree 
erroneous) . 

Wherefore  the  said  plaintiff  prays  that  said  decree  may  be  re- 
versed, and  that  the  said  court  may  be  directed  to  enter  a  decree 
in  favor  of  the  defendant  in  accordance  with  the  prayer  of  the  bill 
in  this  cause  filed. 

Oliver  Elsivorth,  Solicitor  for  the  Plaintiff. 

2.  Application  to  Amend. 

Form  No.  1883. 

{^Title  of  cause.)  Richard  Roe,  the  above  named  appellant,  re- 
spectfully states  to  this  Honorable  Court  that  through  inadvertence 
{or  whatever  the  cause  of  the  failure  to  properly  prepare  the  assign- 
ment of  errors  may  have  been),  the  assignment  of  errors  fails  to 
state  inhere  set  out  wherein  the  assignment  is  defective  and  incom- 
plete). 

Wherefore  he  prays  that  he  may  be  permitted  to  amend  the 
assignment  of  errors  presented  by  him  herein. l* 

May  1st,  i896.  Richard  Roe, 

By  fosiah  T.  Moore,  his  Attorney. 

1.  After  the  *  may  be  added  a  clause  pared  and  containing  the  amendments 
specifying,  in  hcec  verba,  the  amend-  asked,  may  be  filed  with  the  applica- 
ments  sought  to  be  made.  Or  if  de-  tion  and  made  a  part  thereof  by  refer- 
sired,  a  new  assignment  of  errors  pre-     ence  to  it  therein. 
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3.  Answer.i 

Form  No.   1884. 

(  Title  of  cause  J)  John  Doe,  the  appellee  above  named,  answer- 
ing the  assignment  of  errors  filed  by  the  appellant  herein,  says: 

1.  That  there  is  no  error  in  the  proceedings  of  the  judgment  of 
the  [here  designate  the  court  below  by  its  proper  name). 

2.  {^Here  state  any  new  matter,  such  as  that  the  appeal  was  not 
taken  in  time,  or  that  payment  or  part  payment  or  satisfaction  of 
the  judgment  has  been  made,  or  such  like  allegation.) 

Dated  October  16,  i896.  John  Doe, 

By  William  T.  Mahon,  his  Attorney. 

4.  Demurrer  to  Answer. 

Form  No.   1885. 

{Title  of  cause.)  Richard  Roe,  the  above  named  appellant, 
demurs  to  paragraph  2  of  the  answer  of  the  appellees  herein  and 
heretofore  filed,  on  the  following  grounds,  to  wit  {here  set  out 
specifically  the  grounds  of  the  demurrer) .  {Date  and  signature  as 
in  Form  No.  1883.) 

5.  Reply  to  Answer. 

Form  No.  1886. 

(  Title  of  cause.)  Richard  Roe,  the  above  named  appellant,  re- 
plying to  paragraph  2  of  the  answer  of  appellee  to  the  assignment 
of  error  herein  and  heretofore  filed,  says  {here  set  out  anything 
which  may  be  in  avoidance  of  the  new  matter  set  up  in  the  answer 
filed  by  appellee).      {Date  and  signature  as  in  Form  No.  1883.) 

6.  Demurrer  to  Reply. 

Form  No.  1887. 

(  Title  of  cause. )  John  Doe,  the  above  named  appellee,  demurs 
to  paragraph  1  of  the  reply  herein  and  heretofore  filed  by  Richard 
Roe,  the  appellant  herein,  to  paragraph  2  of  the  answer  herein  and 
heretofore  filed  by  John  Doe,  the  above  named  appellee,  on  the 
following  grounds,  to  wit  {here  set  out  the  grounds  of  demurrer) . 
{Date  and  signature  as  in  Form.  No.  1884.) 

1.  In  2  Rev.  Swift's  Dig.,  p.  677,  is  "The  appellees  reply  to  the  reasons 

found  the  following  form  for  a  reply  of  appeal,  and  say  that   they  are  not 

to  appellant's  reasons  of  appeal :  true,  and  of  this  they  put  themselves 

"  y<»/<»  Z)oe,  Appellant,  ^  A/"         //  ^^  *^^  J^^'J  ^^^  trial.     Per  yeremiah 

vs.                         C      x\\        Su  Mason,  Attorney. 

i?»cAar</ 7?<7e,  Executor  I      "V    ■^'       ."  *' The  Appellant  likewise  per  O/tf^r 


of  Rachacl  Roc,  de- 
ceased, and  others, 
Apellees. 


Uerior  Court,     ^^.,^^^^^j 
rebrtiary 
Term,  18—. 
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7.  Assignment  of  Cross-errors. 

Form  No.  i  8  8  8 . 

(  Venue.,  title  and  term  of  court  and  title  of  cause  as  in  Form 
No.  1869.) 

And  now  comes  yohn  Doe,  the  appellee  above  named,  and  avers 
and  assigns  as  cross-errors  on  appeal  in  the  above  entitled  cause,  in 
words  and  figures  as  follows,  to  wit : 

I.  That  the  court  erred  in  overruling  the  demurrer  interposed  by 
him  to  the  complaint  of  the  appellant. 

3.  The  court  erred  in  sustaining  the  demurrer  interposed  by  the 
appellant  to  the  third  paragraph  (or  to  the  separate  cause  of  action 
numbered  II. )  of  the  answer  of  the  appellee. 

3.  {^  If  any,  set  out  such  further  errors  as  may  be  relied  on  by  the 
appellee. ) 

Wherefore,  John  Doe,  the  appellee  herein,  prays  this  court  that, 
should  error  be  found  as  assigned,  the  court  will  give  due  considera- 
tion to  the  foregoing  assignment  as  cross-errors,  and  that  if  the 
judgment  be  reversed,  the  reversal  may  be  at  the  cost  of  the  appel- 
lant, and  that  if  the  court  find  that  there  is  no  error  as  against  this 
appellee,  the  judgment  herein  be  affirmed  with  costs  to  him,  or 
that  he  may  have  such  other  and  further  relief  as  may  be  just  and 
proper.  1  John  Doe, 

By   William  T.  Mahon,  his  Attorney. 

XI.  PROCEEDINGS  IN  APPELLATE  COURT. 

1.  Note  of  Issue. 

Form  No.  1889. 

State  of  [name  of  state) , 

In  the 2  Court. 

fohn  Doe,  plaintiff"  and  respondent 
(or  and  appellee,  or  and  appellant),^      At  Law  (or  In  Equity, 

„.  ,       ,„       .^F^'T'^         ^  u      A      or  In  Chancery). 

Richard  Roe,  defendant  and  appellant  "  -  ' 


(or  and  appellee,  or  and  respondent)  . 

Plaintiff's  (or  defendant's,  or  appellant^s,  or  appellee's,  or  re- 
spondent's) note  of  issue  for  the *  term,  i^96. 

Richard  Robinson,  attorney  for  plaintiff  and  respondent  (or 
and  appellee,  or  and  appellant) . 

William  R.  Hudson,  attorney  for  defendant  and  appellant  (or 
and  appellee,  or  and  respondent). 

Appeal  from  a  judgment  (or  decree,  or  order,  or  other  determina- 
tion, identifying  it). 

1.  See  2  Encyc.  Pl.  and  Pr.,  title  3.  For  the  various  styles  of  nomen- 
AssiGNMENT  OF  ERRORS.  clature  on    appeal,  see  supra,  p.  899, 

2.  Here  give  the  name  of  the  appel-     note  i. 

late  court  in  which  the  proceedings        4.  Here  specify  the  particular  term 
are  held.  ^*  which  the  proceedings  are  to  be  had. 
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Notice  of  appeal  served  October  12,  i?>96A 

Dated  October  22,  i896.  Richard  Robinson, 

Attorney  for  Plaintiff  and  Appellant.* 

2.  Notice  of  Argument  op  Hearing. 

a.  In  General. 

Form  No.  i  8  go. 
State  of  [name  the  state). 

In  the 3  Court. 

John  Doe,  plaintiff  and  respondent     ^ 
(or  and   appellee,  or  and   appellant),  I 

against  >  Notice  of  Argument. 

Richard  Roe,  defendant  and  appellant 
(or  and  appellee,  or  and  respondent).  ) 

Please  take  notice  that  the  appeal  from  the  judgment  (or  decree) 
rendered  in  the  (here  designate  the  court  -wherein  the  judgment  or 
decree  was  rendered,  and  the  date  of  its  re7idition  and  entry,  or  if 
the  appeal  is  frofn  an  order,  identify  and  describe  it),  will  be 
brought  to  a  hearing*  before  this  court**  at  a  term  thereof  (or  the 
next  term  thereof,  or  the  appellate  term  thereof)  to  be  held  at  the 
State  House  in  the  city  of ^  on  \h&  first  Monday  of  Novem- 
ber, i896,  at  the  opening  of  the  court  on  that  day  "^  or  as  soon  there- 
after as  counsel  can  be  heard. 8 

Dated  October  10,  i896.  John  f.  Seaman, 

To  Attorney  for  Appellant 

Walter  H.  Ha-wley,                (or  Respondent,  or  Appellee). 
Attorney  for  Appellee 
(or  Respondent,  or  Appellant), 
and  foJiJi  H.  Rankin,  Clerk  of  the *  Court. 

Form  No.  1 8  g  i . 

(  Caption  and  title  of  cause  as  in  Form  No.  . ) 

Sir :  Take  notice  that  the  argument  of  the  appeal  in  the  above 
cause  will  be  brought  on  at  the  next  term  of  the 10  Court,  to 

1.  If  the  cause  is  entitled  to  be  pre-  6.  Here  name  the  city  or  other 
ferred  on  the  calendar,  state  that  fact,  place  of  sitting  of  the  appellate  court, 
and  specify  the  class  to  which  it  be-  7.  Or  the  precise  hour  of  hearing 
longs.  Particular  attention  should  be  may  be  specified  as  "at  11  o'clock  in 
paid   to  special    requirements   of   the  the  forenoon  of  that  day." 

rules  of  the  appellate  court.  8.  Where  the  cause  is  one  entitled 

2.  The  note  should  be  signed  by  the  to  be  preferred,  add  :  "and  the  under- 
attorney  of  the  party  who  files  it.  signed  claims  this  to  be  a  preferred 

3.  Here  give  the  name  of  the  appel-  cause,  and  as  the  ground  for  such 
late  court  in  which  the  proceedings  claim  states  {here  state  the  grounds 
are  had.  relied    on    for    claiming    a    frefer- 

4.  If  the  notice  is  given  by  the  ap-  ence)." 

pellee   or  respondent,   insert  "and  a        9.  Here  give  the  name  of  the  appel- 

motion  made  to  dismiss  the  said  ap-     late  court. 

peal  "  (if  such  is  the  fact).  10.   Here    designate     the    court    to 

8.  Or  properly  designate  the  appel-     which  the  appeal  lies, 
late  court. 
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be  held  at l  on  the  Jirst  day  of  December,  at  11  o'clock  in 

the  forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

Dated  October  10,  i896. 

Yours  respectfully, 

Richard  F.    White, 
Solicitor  (or  Attorney^  for  Appellant 
(or  Appellee,  or  Respondent). 
To  Samuel  D.   Clarke,  Esq., 

Solicitor  (or  Attorney)  for  Appellee 
(or  Respondent,  or  Appellant) . 

b.  In  a  Criminal  Case.  2 

Form  No.   1892. 

Supreme  Court  of  the  State  of  JVeTV  York. 
Appellate  Division,  in  and  for  the  First  Department. 
The  People  of  the  State  of  Netu  York  ) 

against  >  Notice  of  Argument. 

John  Lynch.  ) 

Sir :  Please  to  take  notice  that  defendant's  appeal  in  the  above 
entitled  action  will  be  brought  on  for  argument  before  this  court  at 
the  next  term  thereof,  to  be  held  at  the  Court  House,  in  the  city  of 
New  York,  on  \}ae,  Jirst  Monday  of  November ,  i896,  at  the  opening 
of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

Dated  at  New  York  City  this  10th  day  of  October,  i896. 
Yours,  etc., 

Richard  F.   White,  Attorney  for  Defendant. 
To  yohn  R.  Fellows, 

District  Attorney  of  the  County  of  New  York. 

c.  In  Drainage  Proceedings. 

NOTICE    TO    BE    GIVEN    BY    TOWNSHIP    CLERK. 

(How.  Anno,  Stat.  Mich.  Supp.,  c.  40,  §  I740<'4.) 

Form  No.  1893, 

(  T'itle  of  proceeding. ) 
To  the  Township  Board  of  Plymouth  township  in  the  county  of 
Wayne  and  state  of  Michigan  {naming  them),  the  Drain  Com- 
missioner {naming him),  and  the  appellant  {naming him),  and 
(where  the  state  is  an  interested  party)  to  the  prosecuting  at- 
torney of  Wayne  county  {naming  him)  : 
You  and  each  of  you  will  please  take  notice  that  the  Township 
Board  of  Plymouth  township  in  the  county  of   Wayne  and  state  of 
Michigan  will  meet  at  {here  state  the  time  and  place  of  meeting) 

1.  Here  specify  where  the  court  will        a.  This  notice  is  drawn  under  the 
be  held,  N.  Y.  Code  Crim.  Proc,  ^  537, 
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for  the  hearing  and  consideration  of  an  appeal  taken  in  the  above 
proceeding  by  Jacob  Smith  from  the  determination  of  the  said 
Township  (or  County^  Drain  Commissioner  in  the  assessment  of 
benefits  in  this  proceeding  (here  may  be  stated  in  substance  the  de- 
termination appealed  frofn^ . 

Edward  Green,  Clerk  of  Plymouth  Township. 
Dated  October  20,  i896. 

d.  In  Highway  Proceedings. 

(1)  To  Appellant. 

Form  No.  1894. 
Mr,  Jacob  Smith. 

Sir  :  Please  take  notice  that  on  October  15,  i896,  at  11  o'clock 
in  the  forenoon  of  that  day,  the  Township  Board  of  Plymouth 
Township,  Wayne  County,  will  view  the  premises  and  hear  your 
appeal  from  the  determination  of  the  Highway  Commissioners  of 
said  township  in  laying  out  (or  whatever  the  determination  may 
have  been)  a  highway  as  follows  (here  insert  description  of  high- 
way) ^■ 

Dated  October  5,  i896. 

Edward  Green,  Township  Clerk. 

(2)  To  Highway  Commissioners. 

Form  No.  1895. 

To  the  Highway  Commissioners  of  the  Township  of  Plymouth, 
Wayne  County  : 

Please  take  notice  that  Jacob  Smith  has  appealed  to  the  Town- 
ship Board  of  the  said  township  from  a  determination  made  by  you 
in  laying  out  (or  such  other  determination  as  may  have  been  made) 
a  highway,  as  follows  (here  insert  description  of  highway) ,  and 
that  the  said  Township  Board  will,  on  October  15,  i896,  at  11 
A.M.,  view  the  premises  in  question,  and  hear  the  said  appeal. 2 

(Date  and  signature  as  in  Form  No.  189^.) 

3.  Dismissal  of  Appeal. 

a.  Notice  of  Motion  to  Dismiss. 

(1)  In  General. 

Form  No.  1896. 

(  Caption  and  title  of  cause  as  in  Form  No.  1890. ) 
Please  take  notice  that  upon  affidavits,  copies  of  which  are  hereto 
annexed, 3  a  motion   will  be  made  on  behalf  of  John  Doe,  the  re- 
spondent  (or  appellee)   above  named,  to  the  *  Court,  at  a 

term  thereof  (or  the  next  term  thereof,  or  an  appellate  term  thereof) 

1.  See  How.  Anno.  Stat,  of  Mich.,  3.  If  it  is  intended  to  move  on  other 
^  1302.  papers  they  should  be  specified. 

2.  See  How.  Anno.  Stat,  of  Mich.,  4.  Here  give  the  name  of  the  appel- 
§  1302.  late  court  to  which  the  motion  will  be 

made. 
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to  be  held  at 1  on  the  frst  day  of  December,  A.D.  i8P<5,  at 

the  opening  of  the  court  on  that  day,2  for  an  order  striking  this 
cause  from  the  calendar  upon  which  it  now  stands  by  the  number 
IJfO  {or  for  a  dismissal  of  the  appeal  herein,  ox  for  the  affirmation 
of  the  judgment  appealed  from) ,  and  for  judgment  against  the  above 
named  Richard  Roe  (or  and  for  such  other  or  further  relief  as  the 
said  respondent  may  be  entitled  to),  and  for  costs  of  the  said  motion. 3 
Dated  November  4,  \2>96. 

Richard  F.    White, 
Attorney  for  Plaintiff  and  Respondent  (or  Appellee) . 
To  Richard  Roe  (or  George  F.  Giles,  Attorney  for)  Appellant. 

(2)  In  Indiana. 

Form  No.  1897. 
State  of  Indiana, 
Supreme  Court. 

fohn  Doe       \ 
against         >  Notice  of  Motion  to  Dismiss  Appeal. 
Richard  Roe.  ) 

Please  take  notice  that  I  have  this  day  filed  a  motion  to  dismiss 
the  appeal  in  the  above  entitled  case  upon  the  ground  that  {here 
state  the  ground  for  dismissal) . 

Also  take  notice  that  the  motion  will  come  on  to  be  heard  before 
the  Supreme  Court  of  the  state  of  Indiana  at  the  State  House,  in 
thQ  city  oi  Indianapolis,  on  the  frst  Monday  of  November,  i896, 
at  11  o'clock  A.Af.  of  that  day  (or  on  the  opening  of  the  court  on 
that  day),  or  as  soon  thereafter  as  counsel  can  be  heard. 

{Date,  signature,  and  address  as  in  Form  No.  1896.) 

Form  No.  18 98. 

(  Caption  and  title  of  cause  as  in  Form  No.  1897.) 
To  Richard  Roe,  the  above  named  defendant  and  appellant : 
Take  notice  that  on  Monday,  the  10th  of  October,  i896,  at  the 
opening  of  said  court  on  said  day,  or  as  soon  thereafter  as  a  hearing 
can  be  had,  the  plaintiff  in  the  above  entitled  case  will  appear  in 
said  court  and  file  a  motion  to  dismiss  the  appeal  in  this  cause,  and 
will    also    ask    that    the    same    be    heard    at  that   time,  or  as  soon 

1.  Here  designate  the  place  of  sit-  reason  that  you  failed  to  file  in  said 
ting  of  the  appellate  court.  Supreme   Court,    or   with    the    clerk 

2.  Or  the  precise  hour  may  be  des-  thereof,  a  transcript  of  the  record  and 
ignated,  as  "at  11  o'clock  in  the  fore-  proceedings  in  said  cause  in  said  Cir- 
noon  of  that  day."  cuii  Court,  or  a  certified  copy  of  the 

3.  Where  the  motion  is  based  on  record  entry  of  the  judgment,  order, 
the  ground  of  the  failure  of  the  appel-  or  decree  of  the  said  Circuit  Court 
lant  to  properly  perfect  the  appeal,  or  appealed  from  in  said  cause,  showing 
to  take  some  step  required  by  statute  the  term  and  day  of  the  term,  month, 
or  by  the  rules  of  court,  the  reason  and  year  upon  which  said  judgment 
may  be  set  out,  thus  ♦'  because  of  your  and  decree  was  rendered,  together 
failure  to  file  (or  serve)  the  papers  with  the  order  granting  said  appeal, 
{designating  them)  required  by  the  within  the  time  required  by  law  for 
rules  of  the  said  court,"  or  "for  the  filing  the  same." 
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thereafter   as   conveniently    may  be.     A  true  copy  of  the  motion 
referred  to  is  hereto  annexed.  Richard  F.    White, 

Dated  September  22,  i896.  Attorney  for  Respondent. 

(8)  Requirkd  by  Rule  6  of  the  Supreme  Court  of  the 
United  States. 

Form  No.  i  8gg. 

(  T'itle  of  cause. ) 

To  Joseph  Story,  Esq.,  Counsel  for  Richard  Roe,  appellant : 

Please  take  notice  that  on  Monday,  October  12,  i896,  at  the 
opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  a  motion  to  dismiss  this  appeal,  a  copy  of  which  is 
herewith  served  on  you,  will  be  submitted  to  the  Honorable  Judges 
of  the  Supreme  Court  of  the  United  States,  at  the  court  room  in  the 
Capitol,  at  the  city  of  Washington,  in  the  District  of  Columbia, 
for  decision  thereon. 

You  ^vill  also  please  take  notice  that  hereto  annexed  and  served 
herewith  is  a  copy  of  the  brief  (or  argument^  to  bfe  submitted  with 
the  said  motion  and  in  support  thereof. 

Dated  September  20,  i896.  Yours  respectfully, 

Jeremiah  Mason, 
Counsel  for  John  Doe,  Appellee. 

(4)  Precedents.! 

Form  No.  igoo. 
(Precedent  in  Ricketson  v.  Compton,  23  Cal.  639.) 2 
Supreme  Court,  State  of  California. 

Barton  Ricketson,   plaintiff,   v.    William  A.   Richardson,  Manuel 

Torres,  his  executor,  Samuel  Phroc/imorton,   Charles  Spencer 

Compton,   Donald   Davidson,   Benjamin    Davidson,    William 

Hood,  Robert   Walkinshaiv ,  et  al. 

Take  notice,  that  a  motion  will  be  made  in  this  Court  to  dismiss 

the  appeal  taken  by  Charles  S.  Compton,  one  of  the  defendants,  on 

the  twelfth  day  of  February  last  from  the  decree  of  the  Seventh 

Judicial  District  Court,   County  of  Marin,  entered  on  the  fifth 

day  of  March,  i862,  in  favor  of  the  plaintiff. 

1.  In  Utah  —  Notice  of  Motion  for  Order  and   affirming  the    judgment  of    the 

to  Dismiss  Appeal.  —  In  Wescott  r-.  Ec-  court  below,  on  the  grounds  that  de- 

cles,  3  Utah  261,  the  following  notice  fendant  has  not  perfected  his  appeal, 

was    served :     {omitting    the     formal  and  caused   his  case   to   be  filed  and 

/ar/*)  "Defendant and  Messrs.  ^w/Aer-  placed  upon  the  docket  of  the  court, 

land  &  McBride,  his  attorneys,  will  as  required  by  law  and  the   rules  of 

please  take  notice  that  plaintiff  will,  the  court." 

upon  the  records  and  files  of  said  case,  2.  In  Reynolds  v.  Lawrence,  15  Cal. 

upon   the  twenty -eighth  day  of    Sep-  360,  the  following  motion,  from  which 

tember,  1^2,  2it  ten  o'clock  ^.  A/".,  or  the  formal    parts    are    omitted,    was 

as  soon  thereafter  as  counsel  can  be  denied  because  made  too  late,  but  no 

heard,  move  this  honorable  court,  at  decision  was  made  as  to  the  sufficiency 

the  court-room  thereof,  for  an  order  of  the  notice : 

dismissing  defendant's  appeal  herein,  "Please  take  notice,  that  a  motion 
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And  that  the  grounds  of  the  said  motion  will  be:  {^Here followed 
the.  grounds  for  said  motion  set  out  in  sixteen  paragraphs^  sepa- 
rately numbered,  the  sixteenth  being  as  follows  :^ 

i6.   And  upon  other  and  divers  good  and  sufficient  grounds. 

WDate,  signature,  and  address  as  in  Form  No.  i^&6', )]l 

Form  No.  1 9  o  i . 
(Precedent  in  Johnson  v.  Marion,  i  Wyo.  21.) 
Territory  of  Wyoming,  County  of  Carter,  ss : 
In  the  District  Court,  Third  Judicial  District 
W.  H.  Johnson,  plaintiff,      ) 
V.  > 

Joseph  Marion,  defendant.  ) 

The  above-named  defendant  take  notice  that  on  the  eighth  day  of 
October,  i869,  I  will  move  in  open  court  to  dismiss  the  appeal 
granted  in  the  above  entitled  cause,  on  the  ground  that  said  appeal 
has  not  been  properly  taken  and  perfected  according  to  law. 

W.  H.  Johnson,  by  M.  C.  Page,  his  attorney. 

b.  Rule  to  Show  Cause  why  Appeal  should  Not  be  Dismissed. 
Form  No.   1902. 
(Precedent  in  Black  v.  Delaware,  etc.,  Canal  Co.,  24  N.  J.  Eq.  456.) 
[(  Caption  and  commencement .^^"^ 

It  is  thereupon  ordered,  on  motion  of  /.  W.  Scudder,  solicitor  for 
the  said  appellees,  that  the  appellants  show  cause,  before  this  court, 
on  the  third  Tuesday  oi  November,  i87^,  at  the  State  House,  at  the 
city  of  Trenton,  or  as  soon  thereafter  as  the  said  court  shall  be  at 
leisure  to  hear  the  same,  why  the  said  appeal  should  not  be  dis- 
missed, or  for  such  other  order  as  the  case  may  require,  and  that 
either  party  have  liberty  to  take  depositions  and  produce  exhibits 
in  pursuance  of  this  rule.      [(  Usual  conclusion.)^^ 

e.  The  Motion  to  Dismiss. 

(1)  In  General. 

Form  No.  i  903. 
(  Title  of  court.) 

John  Doe,  plaintiff  and  respondent 

(or  appellee,  or  appellant) , 

against 

Richard  Roe,  defendant  and  appellant 

(or  appellee,  or  respondent). 

Now  on  this  10th  day  of  October,  iS96,  comes  John  Doe,  above 

named,  by  Richard  F.  Black,  his  attorney,  and  moves  the  court  to 

will  be  made  to  this  Court,  on  Tues-  the  said  notice  was  filed.     The  said  ob- 

day,  the  third  day  of  January  next,  jection  appears  from  the  transcript  on 

at  the  opening  of  the  Court  on  that  file  in  theSupremeCourtClerk's  office." 
day,  or  as  soon  thereafter  as  counsel         1.  The  words  to  be  supplied  within 

can  be  heard,  to  dismiss  the  appeal  in  [     ]  will  not  be  found  in  the  precedent, 
this  case,  on  the  ground  that  no  copy        2.   For  the  formal  parts  of  an  order 

of  the  notice  of  appeal  was  served   oil  or  rule  to  show  cause  in  New  Jersey, 

the  respondent,  after,  or  at  the  time,  consult  the  title  Orders. 
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dismiss  or  quash  the  appeal  taken  in  this  cause,  for  the  following 
reasons:  {^Hcre  state,  in  separately  numbered  paragraphs^  the 
reasons  relied  on  for  dismissal  of  the  appeal.  If  any  special  state- 
ment is  required  by  the  statutes  or  rules  it  should  be  inserted. ) 

fohn  Doe,  by  Richard  F.  Black,  his  Attorney. 

(2)  Where  Cause  has  been  Compromised  or  Se'ttled. 

Form  No.  1904. 

(  Title  of  court  and  cause. )  And  now,  on  this  tenth  day  of 
October,  io96,  comes  Richard  Roe,  the  above  named  appellant,  by 
Richard  F.  Black,  his  attorney,  and  states  that  all  the  matters  and 
things  in  difference  between  the  parties  to  this  cause  have  been 
compromised  and  settled  since  the  taking  of  this  appeal  {here  state 
in  what  manner,  whether  by  payment  and  satisfaction  of  the  Judg- 
ment or  otherwise).  Wherefore  he  moves  this  court  that  the  appeal 
herein  be  dismissed,  or  that  he  may  have  such  other  or  further  relief 
in  the  premises  as  may  be  just  and  proper. 

Richard  F.  Black,  Attorney  for  Appellant. 

I  hereby  consent  to  the  dismissal  of  the  appeal  herein. 

fohn  Doe,  Respondent  (or  by  William  Wood,  his  attorney) . 

(3)  For  Neglect  to  Prosecute  —  In  New  Hampshire. 

Form  No.  1905. 

To  the  Judge  of  Probate  for  the  County  of  Merrimack: 
The  undersigned,  who  is  the  executor  of  Henry  fohnson  late  of 
Concord  in  said  county,  deceased,  states  that  George  Richards  of 
said  county  took  an  appeal  from  the  commissioners  of  insolvency 
of  said  estate,  but  failed  to  enter  his  action  in  the  Supreme  Court,  as 
required  by  statute,  wherefore  he  prays  that  the  sum  allowed  by 
said  commissioners  may  be  stricken  from  the  list  of  claims  against 
the  estate.  George  fohnson. 

Dated  October  10,  i896. 

(4)  In  Criminal  Case,  Because  of  Escape  of  Defendant. 

Form  No.  1906. 
fohn  Lynch  j 

against  >  No.  84. 

The  State  of  Texas.  ) 
In  the  Court  of  Appeals  of  the  State  of  Texas. 
Now  comes  the  assistant  attorney-general  for  the  State  of  Texas, 
and  moves  this  court  to  dismiss  the  appeal  herein,  for  the  reason 
that  pending  this  appeal,  fohn  Lynch,  the  defendant  and  appellant 
herein,  escaped  from  custody  as  will  appear  by  reference  had  to  the 
report  of  Michael  Gallagher,  sheriff  of  Bexar  county,  in  said 
state,  hereunto  annexed,  and  which  is  filed  herewith  as  part  of  this 
motion.  Ralph  Prince,  Assistant  Attorney-General. 

{Here  annex  report  of  sheriff  or  other  officer.) 
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(5)  Precedents. 

APPEAL    NOT    PERFECTED. 

Form  No.  1907. 

(Precedent  in  Ott  v.  State,  35  Ind.  365.) 

State  of  Indiana,  I  t      «^     •       ^.        .    ^ 

Marion  county.      \  '''         ^^  Marion  Circuit  Court. 

The  State  of  Indiana,  ) 
against  >  i 

John  Ott.  ) 

The  State  of  Indiana  moves  the  court  to  dismiss  the  appeal  of  the 
defendant  herein,  because,  first,  the  defendant  has  not,  within  thirty 
days  after  the  rendition  of  the  judgment  herein,  entered  into  a  re- 
cognizance as  by  law  required  upon  appeal,  and  has  not  filed  a  bond 
in  legal  form  ;  second,  there  is  no  record  in  said  cause  authorizing 
the  appeal  herein. 

[Daniel  Webster,  Prosecuting  Attorney.]  l 

Form  No.  1908. 
(Precedent  in  U.  S.  v.  Fremont,  18  How.  (U.  S.)  30.) 

[(  Caption  and  title  of  cause. )'\  2 

The  appellee,  f.  C.  Fremont,  (by  his  counsel,)  moves  to  dismiss 
this  appeal,  and  brings  here  in  to  court  the  certificate  of  the  clerk  of 
the  district  court  of  the  United  States  for  the  northern  district  of 
California,  stating  the  case,  and  certifying  the  appeal  as  prayed, 
allowed,  and  sued,  (at  the  instance  and  prayer  of  the  attorney  for 
the  United  States  for  the  district  aforesaid,)  for  and  on  behalf  of 
the  United  States,  in  the  month  of  July  of  the  present  year  \%55 — 

And  for  causes  of  dismissal,  the  following  are  assigned  and  shown. 

1.  That  the  said  appeal  is,  in  fact  and  truth,  nothing  but  an  ap- 
peal from  the  opinion  and  decree  and  mandate  of  this  supreme 
court  of  the  United  States  pronounced  between  the  same  parties,  at 
December  term,  i854,  (reported  in  17  How.  553,  576,)  entered  of 
record  in  the  said  district  court  of  the  United  States  for  the  northern 
district  of  California,  in  strict  conformity  with  the  opinion  and 
mandate  of  this  supreme  court,  and  made  the  decree  of  said  district 
court.  Wherefore  the  appeal,  so  as  aforesaid  prayed  and  allowed, 
is  subversive  of  order  and  due  subordination,  in  derogation  of  the 
supreme  judicial  power  and  authority  of  the  supreme  court  of  the 
United  States  as  established  by  the  constitution,  unlawful  in  the 
inception,  tending  in  its  consequences,  (if  indulged,)  to  vexatious 
delay  and  endless  litigation. 

2.  Because  the  party  appellant  has  failed  to  docket  the  case  and 
file  the  record  thereof  with  the  clerk  of  this  court  within  the  first 
six  days  of  this  term,  as  required  by  the  rules  of  this  court. 

1.  The  caption    and  the  words  en-     to    render    the    form    complete, 
closed   in  [     ]  do   not   appear   in   the         2.  The   caption   and    title   of  cause 
reported  case,   but  have   been  added     will  not  be  found  in  the  reported  case. 
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The  appellee  further  moves  for  permission  to  take  out  a  copy  of 
the  dismission,  when  granted,  forthwith,  in  order  to  prevent  further 
delay.  yones,  Crittenden,  and  Bibb, 

Dec.  14,  1 855.  for  Appellee. 

APPEAL  TAKEN  TOO  LATE. 

Form  No.  1909. 

(Precedent  in  Bubb  ••.  Cain,  37  Kan.  694..) 

[  (  Caption  and  title. )  ]  i 

Comes  now  the  plaintiff,  by  P.  P.  Green  and  Lasley  d;  Perry, 
his  attorneys,  appearing  sj>ecially  for  the  purposes  of  this  motion, 
and  moves  the  court  to  dismiss  the  appeal  taken  by  defendants  in 
the  above-entitled  action,  and  for  ground  of  said  motion  says:  that 
said  appeal  was  not  taken  within  ten  days  after  the  rendition  of 
judgment  as  is  by  law  required,  reference  being  had  to  the  amended 
transcript  filed  herein,  which  is  made  a  part  of  this  motion. 

\^F.  P.  Green, 
Lasley  &  Perry, 
Attorneys  for  the  Plaintiff.  ]l 

IMPROPER    SEPARATION    ON    APPEAL. 

Form  No.   19 10. 
(Precedent  in  Ewers  v.  Rutledge,  4  Ohio  St.  212.) 
Wm.  Rutledge  et  al. 


\ 


,     Appeal  by  Ewers. 
Samuel  Winegarner  and  TTiomas  Ewers.  \ 

And  now  come  the  plaintiffs  herein  and  move  the  court  to  dis- 
miss the  appeal,  and  for  cause  show  to  the  court  — 

That,  at  the  Afay  term.  i85.4.  of  the  court  of  common  pleas  of 
this  county,  plaintiffs  recovered  a  judgment  against  the  said 
Samuel  Winegarner  and  TTiomas  Ewers,  for  the  sum  of  $1,188.05, 
and  %32.26,  costs;  that  at  the  said  term  of  said  court,  the  said 
defendants  gave  notice  of  their  intention  to  apjieal  from  said  judg- 
ment to  the  said  district  court ;  that  on  the  19th  day  of  yune, 
1854,  the  said  Ewers,  with  surety  to  the  acceptance  of  the  clerk  of 
said  court  of  common  pleas,  executed  a  bond  to  plaintiffs,  condi- 
tioned, however,  not  that  the  said  Winegarner  and  Ewers  should 
abide  and  p)erform  the  order  and  judgment  of  the  district  court, 
etc.,  but  conditional  that  the  said  Ewers  should  abide  and  perform, 
etc.,  as  ^vill  more  fully  appear  from  a  copy  of  the  bond  hereto 
attached;  that  at  the  said  Afay  term,  i854,  in  the  said  court  of 
common  pleas,  on  the  rendition  of  said  judgment  against  Wine- 
garner and  Ewers,  the  defendants  gave  notice  of  appeal  generally, 
and  that  there  was  no  allowance  by  the  said  court  of  common  pleas 
to  the  said  Ewers,  to  app>eal  any  separate  part  of  said  case. 

1.  The  caption  and  signatures  of  case,  but  have  been  added  to  render 
counsel  do  not  appear  in  the  reported     the  form  complete. 
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That  the  subject-matter  of  the  action  in  which  said  judgment  was 
rendered,  was  and  is  now  capable  of  the  separation  contemplated 
and  provided  for  by  section  4  of  an  act  regulating  appeals  to  the 
district  court,  passed  March  23,  i853.     Sxvan,  717. 

T.  y.   Taylor,  Attorney  for  Plaintiff. 

ANOTHER   APPEAL   PENDING. 

Form  No.  i  9 1 1 . 
(Precedent  in  Silsby  -•.  Foote,  20  How.  (U.  S.)  290.) 

[(  Caption  and  title  of  cause. ^'\'^ 

And  the  said  appellee  comes  into  court  at  the  Decetnbcr  term 
thereof,  i857,  and  moves  the  said  court  to  dismiss  the  appeal  in  this 
cause,  docketed  as  No.  lOQ  at  the  said  term,  upon  the  ground  that 
there  had  been  previously  taken  by  the  said  appellants  an  appeal 
from  the  same  portions  of  the  decree  made  below,  which  are  ap- 
jjealed  from  in  this  cause,  and  which  prior  appeal  is  still  pending 
and  undetermined  in  this  court;  and  such  motion  will  be  made  upon 
the  records  filed  in  this  cause,  and  in  cause  No.  BJf  on  the  docket  for 
December  term,  i8.57.  R.  H.  Gillet, 

December  18,  i857.  Of  Counsel  for  Appellee. 

FOK   WANT  OF  JURISDICTION. 
Form  No.    1912. 
(Precedent  in  Ogden  v.  U.  S.,  148  U.  S".  390.) 
[(  Caption  and  title  of  cause.  )'\^ 

And  now,  March  20,  i893,  comes  the  Solicitor  General,  on  be- 
half of  the  appellee,  and  moves  the  court  to  dismiss  the  appeal 
herein  —  for  that  such  appeal  is  not  authorized,  by  the  act  of  March 
3,  1891,  26  Stat.  826,  entitled  "  an  act  to  establish  Circuit  Courts 
of  appeals,"  and  so  forth  ;  and  because  such  appeal  is  without  the 
authority  of  law,  and  this  court,  therefore,  is  without  jurisdiction 
of  said  appeal.  [Charles  H.  Aldrich,  Solicitor  General.] 2 

4.  Afflrmation  of  Judgment. 

a.  The  Motion  for  Afflrmation. 

(1)  Fon  Failure  to  File  Transcript. 

Form  No.  1 9  1 3  • 

In  the  Sui>rcjnc  Court  of  the  I  ^  .  1      t«     ._    ,onA' 
o^  ^       <•   %^-  •  October  lerm,  io,96. 

State  01  Missouri.  \ 

Appeal  from  the  Circuit  Court  of  Barton  County 

yohn  Doe,  respondent,     ) 

against  [• 

Richard  Roe,  appellant.  ) 

And  now,  on  this  10th  day  of  October,   i896,  comes  ^ohn  Doe, 

1.  the  caption  and  title  of  cause  will  2.  The  caption  and  title  of  the  cau^e 
not  be  found  in  the  reported  case.  and    the   words  enclosed   in  [     ]  will 

not  be  found  in  the  reported  case. 
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the  respondent  in  the  above  entitled  action,  by  his  attorney,  and 
moves  the  court  to  affirm  the  judgment  of  the  Circuit  Court  of 
Barton  county,  upon  the  following  grounds: 

That  although  this  appeal  was  granted,  September  6,  i896,  the 
appellant  has  failed  to  file  in  this  court  or  with  the  clerk  thereof 
a  transcript  of  the  record  and  proceedings  in  said  Circuit  Court,  or 
a  certified  copy  of  the  record  entry  of  said  judgment,  appealed 
from,  showing  the  term,  day  of  the  term,  month,  or  year,  when 
said  judgment  was  rendered,  together  with  the  order  granting  this 
apf>eal,  fifteen  days  prior  to  the  first  day  of  the  next  term  of  this 
court  after  the  appeal  was  granted,  nor  was  said  transcript,  or 
copy  of  the  entry  of  record,  filed  herein  with  this  court  or  its 
clerk,  as  aforesaid,  until  the  19t/i  day  of  November,  i896. 

Richard  F.  White,  Attorney  for  Respondeut. 

(  Certijicate, )  l 

(2)  For  Failure  to  Prosecute  Appeal  —  In  New  Hampshire.* 

Form  No.  i  91  4. 
Supreme  Court.         ) 
yierrimack  county.  \ 

Sarah  yohnson  of  Concord  in  said  county  respectfully  represents 
that  George  yohnson  of  the  same  place  is  the  only  son  and  heir  at 
law  of  Henry  Johnson  deceased,  late  of  said  county,  and  that,  deem- 
ing himself  aggrieved  by  the  decree  of  the  Court  of  Probate  held  at 
Concord  within  said  county  on  September  10,  i896,  he  appealed 
therefrom  to  the  Supreme  Court  at  the  law  term  thereof  which  was 
next  to  be  held  for  said  county,  but  neglected  to  prosecute  his 
said  appeal;  that  your  petitioner  is  the  widow,  sole  devisee  and  leg- 
atee, and  also  the  executrix  of  said  Henry  Johnson. 

Wherefore,  she  prays  that  the  said  decree  maybe  affirmed withcosts. 

Dated  September  20,  i896.  Sarah  Johnson. 

b.  The  Complaint  for  Affirmation. 
(1)  Ix  Massachusetts. 
Form  No.  1915.8 
To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court  sitting 
at  Boston,  in  the  Countv  of  Sitffolk,  within   and  for  the  Com- 
monwealth of  Massachusetts. 

1.  A  certificate  of  the  clerk  of  the  son,  executor  of  Henry  yohnson  de- 
Circuit  Court  wherein  the  appeal  was  ceased,  late  of  Concord  \n  said  county, 
granted,  should  accompany  this  mo-  states  that  TPo^^r/ ^rtWifr.f  appealed  from 
tion.  See  supra.  Form  No.  1841.  For  the  decision  of  the  commissioners  of 
certificate  that  appeal  has  been  taken,  insolvency  upon  the  estate  by  filing 
see  supra.  Forms  Nos.  1681-1698.  a    petition    in    the    probate    office    of 

2.  New  Hampshire — Neglect  of  Appel-  said  county  on  September  10,  i896,  but 
lant  to  Enter  Action. — This  may  be  neglected  to  enter  his  action  in  said 
used  as  a  form  for  an  application  for  court,  wherefore  he  prays  that  he 
judgment  for  costs  against  appellant  may  have  judgment  against  said 
upon  his  failure  to  enter  his  action  on  Robert  Banks  for  costs.  George 
appeal  from  probate :  yohnsouy  by  Ed-vard  Samuels,  his  at- 

AIrrrimackQ,o\iv\X.y.  SupremeCourt,     torney. 
November  T^rm,  \9>96.    George  yohn-         3.  This  form, with  such  modifications 
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The  humble  petition  and  complaint  of  John  Doe  of  Cambridge, 
in  the  County  of  Middlesex,  showeth  to  the  court  that  Richard 
Roe,  of  Lincoln  in  said  county,  commenced  an  action  of  tort 
against  your  complainant  by  writ,  dated  October  27th,  i89(J,  returna- 
ble to  the  next  term  of  the  Superior  Court  to  be  held  in  and  for  said 
county  of  Middlesex,  to  wit,  on  the  second  Monday  in  December 
now  last  past ;  that  said  action  was  duly  entered  in  said  Superior 
Court ;  {here  state  all  the  proceedings  had  therein,  and  continue) 
that  the  plaintiff  thereupon  appealed  from  said  judgment  to  the  Su- 
preme Judicial  Court  (or.  that  the  plaintiff  took  exception  during 
the  trial  of  said  action  to  certain  rulings  and  refusals  to  rule  of  the 
presiding  justice  in  matters  of  law.  That  these  exceptions,  an 
attested  copy  -whereof  is  hereunto  annexed,  -were  allowed  by  the  said 
Justice  on  the  frst^  day  of  October,  1896),  all  of  which  appears  by 
record  of  the  said   Superior  Court  duly  made.      Your  complainant 

further  complains  and  states  that weeks  have  elapsed  since 

the  taking  of  the  appeal  (or  allowance  of  said  exceptions)  above 
mentioned,  but  that  said  appellant  has  utterly  failed  to  enter  the 
questions  of  law  reserved  on  this  appeal  {or  naid  exceptions) .  Where- 
fore your  complainant  prays  that  the  judgment  of  the  Superior 
Court,  rendered  as  aforesaid,  be  affirmed  (or,  that  said  exceptions  be 
overruled) ,  and  that  he  may  be  allowed  his  costs  together  with  in- 
terest on  said  judgment. i 

Cambridge,  January  10,  i896.  John  Doe, 

By  his  Attorneys,  Long  <£:  Moore. 

(2)   In  Vekmont. 

Form  No.  1916. 

(Precedent  in  Pearse  r-.  Goddard,  i   Tyler  (Vt.)  373.) 

[{Caption.)]^ 

And  now  the  said  Richard  Pearse,  appellee,  complaint  makes, 
that  by  the  consideration  of  the  County  Court  holden  at  Middlebury, 
within  and  for  the  County  of  Addison  aforesaid,  on  the  first  Mon- 
day of  March,  A.D.  18OI,  he  recovered  judgment  against  the 
above-mentioned  Moses  Goddard  for  the  sum  of  353  dols.  S3  cts. 
damages,  and  the  sum  of  11  dols.  4o  cts.  costs  of  suit ;  from  which 
judgment  the  said  Moses  appealed  to  this  present  term  of  the  Su- 
preme Court,  and  on  the  first  day  of  the  term  entered  his  appeal  in 
said  Court;  but  on  the  sixth  day  of  the  same  term,  being  thrice  sol- 
emnly called  to  prosecute  his  said  appeal  to  effect,  did  not  appear, 
but  thereof  made  default,  which  default  is  regularly  entered  on  the 
docket  of  the  said  ^'w/ri^/we  Court.  .  .      -i^.ij,<. 

Now  the  complainant  having  here  ready  in  Court  to  be  produced, 
attested  copies  of    said  judgment    and  other    necessary  evidence, 

as  the  facts  require,   may  also  be  used    judgment    may    pray    for    additional 
in  proceedings  to  affirm  appeals  from     damages  and  costs, 
justices.  1.   jTIie  address  to  the  appellate  court 

1.  The  prayer  for  affirmation  of  the     is  not  found  in  the  reported  case. 
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prays  the  Court  to  affirm  said  original  judgment  with  additional 
costs,  and  allow  the  complainant  appellee  interest  on  the  damages 
so  by  him  recovered  as  increase  of  damages  occasioned  by  the  ap- 
pellant's delay  in  neglecting  to  enter  and  prosecute  said  appeal  to 
effect  at  the  rate  of  twelve  per  centum  per  annum,  as  is  provided 
by  the  fourth  section  of  the  act  entitled,  an  act  constituting  the 
Supreme  Court  of  Judicature  and  County  Courts,  defining  their 
powers,  and  regulating  judicial  proceedings.  Vermont  Stat.  vol.  i, 
p.  55.  By  his  attorney, 

S.  Miller. 

5.  Withdrawal  of  Appeal.^ 
a.  In  General. 
Form  No.  i  9 1 7 . 
State  of  {^name  the  state). 

In  the 2  Court. 

yohn  Doe      ) 

against         > 

Richard  Roe.  ) 

I  hereby  discontinue  and  withdraw  the  appeal  taken  by  me  in 
this  cause  on  the  first  day  of  October ^  i896,  from  a  judgment  ren- 
dered, etc., 3  and  stipulate  and  agree  that  yohn  Doe,  the  appellee  (or 
respondent)  herein,  may  take  (or  enter)  an  order,  dismissing  said 
appeal  with  (or  without)  costs  and  disbursements,  or  that  he  may 
take  such  other  proceedings  in  accordance  with  this  agreement  as 
he  may  be  advised. 

Dated  October  15,  i896.  Richard  Roe. 

(^Acknoivledgment.) 

Form  No.  1 9  1 8 . 

(Precedent  in  In  re  Storey,  120  111.  248.) 

State  of  Illinois,  )  t     ^.u     /^  •        -^  r^ 

r^        L.       /■  /^     i    ?•  ss.     In  the  Circuit  Court. 

County  01   Look.  \ 

In  the  matter  of  the  estate  of  Wilbur  F.  Storey,  deceased — Ap- 
peal of  Mary  E.  Farrand: 

And  now  comes  the  appellant,  Mary  E .  Farrand,  by  John  P. 
Altgeld,  her  attorney,  and  dismisses  her  appeal  from  the  probate 
court  herein,  and  moves  that  an  order  be  entered  dismissing  the  said 
appeal  at  appellant's  costs.  Mary  E.  Farrand, 

By  yohn  P.  Altgeld,  her  attorney. 

1.  Agreement  to  Withdraw  Appeal. —  plainants;  Geo.  Ross  Veazey,  Sol.  for 

In  Ward  v.   Hollins,   14   Md.    165,    is  Defendants."    It  was  held  that  while  a 

found  this  stipulation:     "  It  is  agreed  consent  to  withdraw  an  appeal  might 

that  the  trustee  shall  suspend  the  sale  be  given  by  the  attorney  upon  a  legal 

authorized  to  be  made  in  the  above  and   valid   consideration,  yet   in   this 

cause,  for  ninety  days  from  date,  and  case  the  agreement  was  »«</«»»  ;»«<:/«w. 
in   consideration  thereof  the  defend-         2.   Here  give  the  name  of   the  court 

ants,  in  the  above  cause,  agree  to  with-  in  which  the  proceedings  are  had. 
draw  their  appeal,  and  agree  that  they        8.   Enough     should     be    added     to 

will  not  hereafter  appeal  from  the  de-  plainly  identify  the  judgment  appealed 

cree  in  the  above  cause — April  28th,  from. 
i856.     P.  Mcl^aughliit,  Sol.  for  Com- 
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b.  Direction  for  Discontinuance. 

Form  No.  i  g  i  g. 
John  Doc      )  o   ^ 
against         {  Supreme  (^ovxx^. 
Richard  Roe.  S  ^^^^^^^'' Term,  iS^^. 

Appeal  from  a  judgment  of  the  Court  of  Common  Pleas,  No.  «, 
of  Philadelphia  county.      Entered  September  29,  i896. 

Sir  :  Please  mark  the  appeal  herein  settled, ended,  anddiscontinued. 
Dated  November  3,  i896.  Richard  Roe, 

To  William  R.  Reed,  Esq.,  Appellant. 

Prothonotary,  Supreme  Court  of  Pennsylvania. 

e.  Order  Dismissing  Appeal  i  and  Affirming  Judgment. 

Form  No.   igao. 

Commonwealth  of  Massachusetts. 
Sujfolk,  ss. —  The  Municipal  Court  of  the  Charlestoivn  District,  in 

the  City  of  Boston. 
No.  17.  Boston,  October  15,  i896. 

Richard  Roe,  the  appellant  in  the  above  case,  on  this Jifteenth 
day  of  November,  came  personally  before  said  court,  and,  upon 
motion  made,  was  permitted  to  withdraw  his  appeal,  and  abide  the 
sentence  of  the  court  therein. 

Whereupon  it  is  now  ordered  by  said  court  that  the  said  ap- 
pellant comply  with  the  sentence  appealed  from. 

Charles  S.  Sullivan,  Assistant  Clerk. 

d.  Agreement  to  Strike  Oflf  Appeal,  and  for  Judgment- 
Form  No.  I  g  2  I . 
In  the  Court  of  Common  Pleas, 

Chester  County,  State  of  Pennsylvania, 
jfohn  Doe      ) 
against        >  November  Term,  i8,96*. 
Richard  Roe.  ) 

Appeal  from  judgment  of  Abraham  Kent,  Justice. 
We,  the  undersigned  parties  to  this  cause,  hereby  agree  that  the 
appeal  herein  be  stricken  from  the  record,  and  that  judgment  may 
be  entered  in  favor  of  the  said  fohn  Doe  against  the  said  Richard 
Roe  for  two  hundred  and  ten  dollars,  and  costs. 2       yohn  Doe. 
Dated  October  15,  i896.  Richard  Roe. 


Robert  Clark,     )  ^.r-. 
Michael  Dunn,  \ 


1.  In  New  Hampshire — Order  or  Decree  sideration    thereof,  it    is    hereby    de- 

Oranting   Petition   for    Dismissal. — The  creed    that    the    prayer    of    the    said 

order  or  decree  granting  the  petition  petition   be  and  the  same  is   allowed 

for  dismissal   on  appeal  from  probate  and  granted.     Richard   King,  Judge 

for  neglect   to  prosecute,  may  be  in-  of  Probate." 

dorsed   upon   the   application   on  the  2.  A     brief     statement     should    l)e 

petition,     thus  :     "  Having    read    the  added  .«;howing  upon  wiiat  the  claim  is 

foregoing  petition,  and  after  due  con-  founded. 
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e.  Order  Dismissing  Appeal  by  Consent. 
Form  No.  1922. 

(  Caption  and  title  of  cause  as  in  Form  No.  1903. ) 

On  reading  and  filing  the  discontinuance  and  withdrawal  of  the 
appeal  herein,  and  the"  consent  to  this  order  by  Richard  Roe,  the 
appellant,  which  bears  date  the  15th  day  of  October,  i896,  and  is 
duly  authenticated;  and  after  hearing  Richard  F.  White,  Esq., 
attorney  for  yohn  Doe,  the  appellee  (or  respondent)  herein,  and  no 
one  appearing  in  opposition,  it  is  on  this day  of ,  189 — , 

Ordered :  That  the  appeal  taken  herein  October  1,  x896,  from 
inhere  state  court  from  Tvhich  judgment,  decree,  or  order  was  ap- 
pealed, and  otherwise  identify  it)  be  and  the  same  hereby  is  dis- 
missed;   and  it  is  further 

Ordered  :  That  inhere  insert  provisions  as  to  costs,  and  direction 
to  clerk  to  strike  appeal  from  the  calendar  or  docket) . 

6.  Waiver  of  Rig-ht  of  Appeal.^ 

Form  No.  1923. 
(Precedent  in  Mackey  v.  Daniel,  59  Md.  485.) 

Harrison  Adreon,  William  Daniel  and  William  D.  Mackey, 
complainants  and  executors,  under  the  will  of  the  late  Thomas 
Kelso,  yessie  Adreon,  Ella  Toung  Daniel,  John  Thomas  Kelso, 
fane  M.  Kelso,  Elizabeth  Blackwood,  William  Blackwood,  Sallie 
B.  Cook,  Theodore  Cook,  and  Harrison  Adreon,  William  Daniel 
and  Sallie  B.  Cook,  administrators  upon  the  estate  of  fane  M. 
Guiteau,  parties  entitled  to  the  residue  of  the  estate  of  said  Thomas 
Kelso,  under  the  residuary  clause  in  his  will,  hereby  waive  the  ex- 
ercise of  their  right  of  appeal  from  the  decree  passed  in  this  case 
on  the  27th  day  of  June,  188I,  and  pray  that  an  order  may  be 
passed  for  the  final  distribution  of  the  estate  of  Thomas  Kelso. 

S.   T  Wallis, 
Solicitor  for  Dr.  and  Mrs.  Blackwood  and  Miss  Macklin. 

Charles  Marshall, 
.   Solicitor  for  William  Daniel  and  Harrison  Adreon,  Ex'rs. 

Isaac  D.  fones. 
Solicitor  for  W7n.  D.  Mackey,  Ex'r. 
C.  M.  D ash  i ell. 
Solicitor  for  John  T.  Kelso  and  fane  M.  Kelso. 
Orlando  F.  Butnp, 
Solicitor  for  ^//a  Toung  Daniel,  fesse  Adreon,  Sallie  B,  Cook, 
Theodore  Cook,  and  Harrison  Adreon,  William  Daniel 
and  Sallie  B.  Cook,  administrators. 

1.  Waiver  of  Right  to  Appeal. — In  "  That  the  accounts  filed  or  to  be 
Cleland  v.  Casgrain,  92  Mich.  144,  filed  by  her  in  the  probate  court  of 
among  the  provisions  of  an  agreement  said  county  of  Wayne,  showing  the 
was  the  following  stipulation  waiving  management  by  her,  the  said  party  of 
the  right  to  appeal  from  an  allowance  :     the  first  part,  of  the  affairs  of  the  said 
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Form  No.  1924. 

(Precedent  in  Pike  v.  Emerson,  5  N.  H.  393.) 

Grafton,  ss.      C.  C.  Pleas,  September  Term,  i^29. 

y.  Pike  V.  y.  Emerson. 

In  this  case,  it  is  agreed,  that  the  judgment  of  this  court,  in  this 

cause  shall  be  final  and  conclusive  if  against  the  plaintiff",  he  hereby 

waiving  his  right  of  appeal,  &c. 

f^.  T.  Hadduck,  for  the  plaintiff". 
W.  Smith,  for  the  defendant. i 

7.  Ofifer  to  Allow  Judgment  on  Appeal. 

Form  No.  1925. 

State  of  New  York, 
County  Court  of  Suffolk  county. 
yohn  Doe 
against 
Richard  Roe. 

I  hereby  off"er  to  allow  judgment  to  be  rendered  in  my  favor  (or 
against  me)  in  the  County  Court  of  Suffolk  County  for  the  sum  of 
seventy-Jive  dollars. 2  yohn  Doe,  Plaintiff 

Dated  October  8,  i896.  and  Respondent 

To  Richard  Roe,  (or  Richard  Roe,  Defendant 

Defendant  and  Appellant  and  Appellant). 

(or,   To  yohn  Doe,  Plaintiff 
and  Respondent). 

8.  Acceptance  of  Offer  to  Allow  Judgment  on  Appeal. 

Form  No.  1926. 

(  Title  of  court  and  cause  as  in  Fortn  No.  1925. ) 
You  will  please  take  notice  that  I  hereby  accept  your  off"er  bear- 
estate,  to  the  first  day  of  April,  A.D.  agreed,  that  the  report  of  Judge  Wor- 
1875,  shall  be  allowed  without  oppo-  cester,  referee  in  said  case,  shall  be 
sition  or  dispute  of  any  kind;  and,  final,  and  that  judgment  shall  be  ren- 
further,  that  no  appeal  from  the  allow-  dered  thereon  at  said  term  by  said 
ance  thereof  shall  be  taken  by  any  of  court.  Charles  Brooks,  plaintiff, 
the  said  parties  of  the  second  part,  a  Frank  Hobbs,  att'y  for  defendants." 
separate  instrument  of  consent  to  such  2.  In  an  appeal  from  a  justice  of  the 
allowance  to  be  duly  executed  by  the  peace  to  the  county  court  from  a  judg- 
said  parties."  ment  for  a  sum  of  money  only,  either 
1.  A  party  to  a  cause  or  his  attorney  party  may,  within  fifteen  days  after 
may,  by  agreement  entered  of  record  service  of  the  notice  of  app>eal,  serve 
in  the  Court  of  Common  Pleas,  waive  upon  the  adverse  party  or  his  attor- 
his  right  to  appeal  from  the  decision  ney  a  written  oflFer  to  allow  judgment 
of  that  court.  Pike  v.  Emerson,  5  to  be  rendered  for  a  specified  amount; 
N.  H.  393.  In  Brooks  v.  Durham,  55  and  if  the  offer  is  not  accepted,  the 
N.  H.  559,  it  was  held  that  a  client  party  refusing  it  must  pay  the  costs  of 
was  bound  by  the  following  agreement  the  appeal  unless  he  obtains  a  judg- 
entered  into  by  his  attorney  of  record  :  ment  more  favorable  to  him  than  that 
"Strafford,  ss.  Circuit  Court,  February'  offered.  N.  Y.  Code  of  Civ.  Proc,  ^ 
Term,  1875.  Charles  Brooks  r.  The  3070. 
Town  of  New  Durham.     It  is  hereby 
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ing  date  October  8,  i896,  to  allow  judgment  to  be  rendered  in  your 
favor  in  this  action  in  the  County  Court  of  Suffolk  County  for  the 
sum  of  seventy-jive  dollars. 

Dated  October  10,  i896.  Yours,  etc., 

Richard  Roe^  Defendant  and  Appellants 
To  yohn  Doe,  Plaintiff  and  Respondent 
(or,  T'o  Richard  F.    White,  Plaintiff '' s  or 
Respondent s  A  ttorney) . 

9.  Calendar  Practice. 

a.  Motion  to  Advance  Cause  on  Calendar. 

Form  No.   1927. 

(  Pi  tie  of  court  and  oj"  cause.) 

And  now  on  this  10th  day  of  October,  i896,  Richard  Roe,  the 
appellant  (or  respondent)  herein,  petitions  this  court  (or  moves 
this  court)  to  advance  the  appeal  herein  and  to  make  an  order  set- 
ting said  appeal  down  for  argument  and  hearing  on  (here  insert 
date),  and  as  his  reasons  for  this  petition  (or  motion)  he  states  a& 
follows   (here  insert  the  grounds  or  reasons  for  advance  of  cause)  ^ 

Jeremiah  Mason,  Attorney  for 

Appellant  (ox  Respondent). 

b.  Stipulation  to  Set  Down  Cause  for  Day  Certain. 
Form  No.  1928. 

Supreme  Court  of  the  State  of  New  Tork, 
Appellate  Division,  Second  Department. 
fohn  Doe      ) 
against  > 

Richard  Roe.   ) 

It  is  stipulated  that  this  cause.  No.  252  on  the  calendar  of  this 
court  for  the  October  Term,  \896,  be  reserved  and  set  down  for 
argument  for  Monday,  the  19th  day  of  October,  i896,  to  then  appear 
upon  the  calendar. 

Dated  October  5,  \896. 

Richard  P.  Black,  Attorney  for 

Plaintiff  and  Appellant. 
William  P.  Hudson,  Attorney  for 

Defendant  and  Respondent. 

c.  Order  Placing  Cause  on  Appeal  Docket  by  Consent. 

Form  No.   1929. 

(Precedent  in  Ross  r.  Tedder,  10  Ga.  426.) 

[  (  Pitle  of  court  and  of  cause. )  ]  ^ 

It  is  by  the  consent  of  the  parties  in  said  cause,  ordered  by  the 
Court,  that  the  same  be  placed  on  the  appeal  docket,  and  the  costs 
follow  the  final  order. 

1.  The  words  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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10.  Stipulations.! 

a.  For  Substitution  of  Party  as  Party  Plaintiff. 

Form  No.  1930. 
(  Title  of  court  atid  of  cause. ) 

It  is  hereby  stipulated  and  agreed  that  William  Stiles  be  substi- 
tuted as  party  plaintiff  herein,  and  that  the  judgment  of  the  {here 
designate  the  court)  shall  be  modified  and  affirmed  for  the  sum  of 
%1,000  and  costs.  Richard  F.  Black, 

Attorney  for  Plaintiff  and  Respondent. 
Dated  October  10,  i896.  Henry  Smith, 

Attorney  for  Defendant  and  Appellant. 

b.  To  Consolidate  Appeals. 
Form  No.  1931. 
(Precedent  in  Minneapolis  Harvester  Works  v.  Hedges,  11  Neb.  47.) 
Minneapolis  Harvester   Works 


V. 

Ira  Hedges. 
Minneapolis  Harvester   Works 


In  fustice' s  Court. 
\         Oct.  10,  1 877. 
Stipulation. 


Ira  Hedges. 

It  is  hereby  stipulated  and  agreed  that  the  above  entitled  suits  be 
consolidated  and  entered  upon  appeal  in  district  court  as  one  case, 
and  tried  in  district  court  in  and  for  Lancaster  county  as  one  case. 

[feremiah  Mason, 
Attorney  for  Plaintiff  in  Error. 
yoseph  Story, 
Attorney  for  Defendant  in  Error.] 2 

e.  For  Extension  of  Time  to  File  Briefs. 

Form  No.  1932. 

(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Hintz,  132  111.  266.) 

In  the  Appellate  [court]  of  Illinois,  First  District  —  March 
Term,  i889. —  Chicago  and  Northivestern  Railway  Company,  ap- 
pellant, V.  August  Hintz,  appellee. 

It  is  hereby  stipulated  by  the  parties  to  the  above  entitled  cause, 
that  the  appellant  may  have  until  May  28  to  file  its  briefs  in  the 
above  cause ;  but  it  is  stipulated,  that  if  the  said  cause  shall  be 
reached  upon  the  call  of  the  calendar  of  this  court,  and  if,  at  the 
time  it  is  so  reached,  appellant's  briefs  shall  not  have  been  then  on  file 
ten  (10)  days,  the  judgment  against  the  appellant  shall  be  affirmed. 

W.   C.  Goudy,  Appellant's  Att'y. 
Brandt  d-  Hoffman,  Appellee's  Att'ys. 

1.  See.«M/r«,FormNo.i928,and/«/ra,  2.  The  words  enclosed  in  [  ]  will 
•i*H>rm  No.  1972,  also  the  title  Stipula-  not  be  found  in  the  reported  case,  but 
TiONs,  for  various  other  forms  of  stip-  have  been  added  to  render  the  form 
ulations  by  parties  or  their  attorneys,     complete. 
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11.  Judgrments  on  Appeal. 

a.  The  Judgment,  Order,  op  Decree. 

(1)  Of  Affirmance. 

(a)    In  General. 

Form  No.  1933. 

(C option. y^ 

This  cause  coming  on  to  be  heard  on  the  appeal  of  yohn  Doe 
from  a  judgment  (or  decree^  of  the  Circuit  Court  entered  on  the 
10th  day  of  May.  A.D.  i856,  after  hearing  yeremiah  Mason  of 
counsel  for  the  appellant  and  yoseph  Story  of  counsel  for  the  re- 
spondent, it  is  ordered,  adjudged,  and  decreed  *  that  the  said  judg- 
ment (or  decree)  of  the  said  Circuit  Court  f  be  in  all  things  affirmed, 
and  that  the  respondent  recover  of  the  appellant  the  costs  of  this 
appeal. 

It  is  also  ordered  that  the  record  and  proceedings  be  remitted  to 
the  Circuit  Court,  there  to  be  proceeded  upon  according  to  law. 

Form  No.  1934. 

(Caption.)^ 

This  cause  having  been  brought  to  this  court  by  an  appeal  from 
the  Circuit  Court  for  the  county  of  Montcalm  in  chancery,  now 
after  hearing  the  arguments  of  counsel  for  the  resp>ective  parties 
and  on  due  consideration  and  deliberation  had  thereon,  it  is  or- 
dered, adjudged,  and  decreed  that  the  said  decree  (or  order)  of 
the  said  Circuit  Court  be  and  the  same  is  hereby  *  affirmed  in  all 
things,  and  further  it  is  ordered,  adjudged,  and  decreed  that  the 
appellee  herein  recover  of  the  appellant  his  costs  to  be  taxed. 

Form  No.  1935. 

(Precedent  in  Matter  of  Merchant's  Estate,  i  Tuck.  (N.  Y.)  158.) 

At  a  General  Term  of  the   Supreme  Court,  held  at  the  City  Mall, 
in  the  City  of  A^ezv  York,  on  the  28th  day  of  December ,  186I. 

Present  —  The  Hon.  Justices  Clerhe,  Allen  and  Sutherland. 
In  the  matter  of  the  Probate  of  the  Last 

Will  and  Testament  of  William    H. 

Merchant,  deceased. 

This  cause  coming  on  to  be  heard  in  the  regular  order  on  the 
calendar,  on  the  appeal  of  yesse  H.  Cunningham.  Selina  A.  Cun- 
ningham, yames  H.  Pratt  and  Mary  E.  Pratt,  from  the  decree  of 
the  Surrogate  of  the  county  of  Ne-jo  York,  dated  the  27th  day  of 
yunc,  186I,  admitting  the  said  will  to  probate :  after  hearing 
Alexander  W.  Bradford,  for  the  appellants,  and  Edivards  Pierre- 
pont  for  the   respondent    Charlotte  Ann    Souza,   and   Solomon   Z. 

1.  For  the  formal   parts  of  a  judg-  2.  For  the  formal  parts  of  an  order 

ment,  order,  or  decree  in  any  particu-  or  decree  in  any  particular   jurisdic- 

lar    jurisdiction,    consult     the    titles  tion,  consult  the  titles  Orders   and 

Judgments,  Orders,  and  Decrees.  Decrees. 

1062  Volume  I. 


1936.  APPEALS.  1938. 

Hull  for  the  respondent  Minna  S.  Greensward;  it  is  ordered  that 
the  said  decree  appealed  from  be  in  all  respects  affirmed,  with  costs, 
to  each  of  said  respondents,  to  be  paid  by  said  appellants,  to  be 
taxed  by  the  Clerk  of  this  Court. 

And  it  is  further  ordered  that  all  proceedings  herein  be  remitted 
to  the  Surrogate  of  the  county  of  New  York,  and  that  he  proceed 
herein  according  to  law. 

Form  No.  1936. 
(Precedent  in  Delaplaine  v.  Bergen,  7  Hill.  (N.  Y.)  594,  note.) 
[(  Caption. ^^"^ 

This  cause  coming  on  this  day  to  be  argued,  on  reading  and  filing 
proof  of  service  of  notice  of  argument  by  the  defendant  in  error, 
on  the  attorney  for  the  plaintiffs  in  error,  and  on  motion  of  R.  W. 
Peckham,  of  counsel  for  the  defendant  in  error,  no  one  appearing 
to  oppose,  it  is  ordered  and  adjudged  that  the  judgment  of  the 
supreme  court  be  and  the  same  is  hereby  in  all  things  affirmed.  It 
is  further  ordered  and  adjudged  that  the  defendant  in  error  recover 
against  the  plaintiffs  in  error  twice  the  amount  of  his  costs  in  this 
•court  to  be  taxed,  and  also  interest  on  the  amount  of  the  judgment 
in  the  supreme  court  by  way  of  damages  for  the  delay  caused  by 
bringing  this  writ  of  error.  It  is  also  ordered  that  the  record  and 
proceedings  be  remitted  to  the  supreme  court,  there  to  be  proceeded 
upon  according  to  law. 

Form  No.  1937. 

(Precedent  in  Chase  v.  Washburn,  2  Ohio  St.  99.) 

[(  Caption  and  title  of  cause.  )'\^ 

This  cause  came  on  to  be  heard  upon  the  transcript  of  the  record, 
and  judgment  of  the  court  of  common  pleas  of  Huron  county,  and 
was  argued  by  counsel ;  on  consideration  whereof,  it  is  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  court  of  cow;//o» 
pleas  be,  and  the  same  is  hereby  affirmed,  with  costs.  Ordered, 
that  a  certified  copy  of  this  entry  be  sent  to  the  clerk  of  the  district 
court  for  entry,  etc.  Ordered,  that  a  special  mandate  be  sent  to  the 
court  of  common  pleas  to  carry  this  judgment  into  execution. 

Form  No.  1938. 
(Precedent  in  Marsh  v.  Nichols,  140  U.  S.  351. )3 

[{  Caption. )Y 

This  cause  having  been  heretofore  brought  to  this  court  by  appeal 
from  the  Circuit  Court  for  the  county  of  Calhoun,  in  chancery,  and 

1.  The  words  to  be  supplied  within  ment  in  Ohio  consult  the  title  Judg- 
[     ]  will  not  be  found  in  the  reported     ments. 

case.     For  the  formal  parts  of  a  judg-         3.  This  precedent  is  an  order  of  the 

ment  in  New  York  consult   the   title  Supreme  Court  of  Michigan  printed  in 

Judgments.  the  statement  of  the  case  in  140  U.  S. 

2.  The  words  to  be  supplied  within  at  page  351. 

[  ]  will  not  be  found  in  the  reported  4.  The  words  to  be  supplied  within 
case.     For  the  formal  parts  of  a  judg-     [     ]  will  not  be  found  in  the  reported 
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the  decree  of  the  Circuit  Court  for  the  county  of  Calhoun^  in  chan- 
cery^ having  been  heretofore  affirmed,  and  a  motion  having  been 
made  for  a  rehearing,  and  this  court  having  further  considered  the 
same,  it  is  now  here  further  ordered,  adjudged  and  decreed  that 
such  rehearing  be  denied,  but  that  the  decree  be  amended  so  that 
the  defendants  shall  make,  execute  and  deliver  to  the  said  com- 
plainant, within  forty  days  after  the  entry  of  this  order  in  the  Cir- 
cuit Court  for  the  county  of  Calhoun^  a  release  releasing  the  said 
complainant,  Nichols,  Shepard  d;  Company,  from  all  claim,  right 
or  demand  on  the  part  of  them,  the  said  Elon  A.  Marsh,  Minard 
La  Fever  and  yames  Scott,  by  reason  of  the  manufacture,  use  or 
sale  heretofore  of  the  said  invention  relating  to  valve  gear  in  the 
form  and  style  as  exhibited  on  the  said  engine  described  in  the  de- 
cree in  this  cause,  and  also  releasing  the  said  Nichols,  Shepard  d- 
Company  from  all  claims,  rights  or  demands  on  behalf  of  them,  the 
said  Elon  A.  Marsh.  Minard  La  Fever  and  yatnes  Scott,  arising 
from  their  making,  using  or  vending  the  said  device  hereafter.  It 
is  further  ordered,  adjudged  and  decreed  that  this  order  be  remitted 
to  the  Circuit  Court  for  the  county  of  Calhoun,  in  chancery,  and 
be  there  made  a  decree  of  said  cause  in  that  court. 

[b)    With  yudgment  against  Appellant  and  the  Sureties  on  His 

Appeal  Bond. 

Form  No.  1939. 

(  Commencing  as  in  Form  No.  1933,  and  continuing  dovon  /of) 
against  the  appellant  for  the  sum  of  three  thousand  AoWdiTS,  be  and  the 
same  hereby  is  affirmed.  And  it  is  further  considered  and  adjudged 
that  the  respondent  recover  of  said  appellant,  principal,  and  yohn 
Smith  and  Henry  Smith,  securities  on  the  appeal  bond,  the  said 
sum  of  three  thousand  dollars,  being  the  amount  of  the  judgment 
above  recited,  together  with  all  his  costs  and  expenditures  incurred 
in  this  appeal. 

Form  No.  i  940. 

(Precedent  in  Montgomery  v.  McGimpsey,  7  Smed.  &  M.  (Miss.)  559.) 

The  State  oi  Mississippi. 

yohn  W.  P.  McGimpsey,  plaintiff  in  error,  )  High  Court  of  Errors 
vs.  ^    and  Appeals;    yanu- 

yamcs  H.  Scott,  defendant  in  error.  )    arvTerm,  A.D.  i8.^0. 

This  cause  having  been  duly  considered  by  the  court,  it  is  ordered 
and  adjudged,  that  the  judgment  of  the  circuit  court  of  Madison 
county  against  the  plaintiff  in  error,  for  the  sum  of  ($4^03.11) 
four  thousand  one  hundred  and  three  dollars  and  eleven  cents,  be 
and  the  same  is  hereby  affirmed ;    whereupon  it  is  considered  by 

case.  For  the  formal  parts  of  a  suit  the  titles  Judgments  and  De- 
judgment  or  decree  in  Michigan  con-     crees. 
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the  court,  that  the  defendant  in  error  do  have  and  recover  of  said 
plaintiff  in  error,  principal,  and  M.  D.  Shelby,  and  yohtt  B.  Moon, 
securities  in  the  writ  of  error  bond,  the  sum  of  (^4^03.11)  fotir 
thousand  one  hundred  and  three  dollars  and  eleven  cents,  being  the 
amount  of  the  judgment  above  recited,  with  legal  interest  thereon, 
from  the  date  of  the  rendition  of  said  judgment  till  paid;  also  the 
further  sum  of  {%410.31)four  hundred  and  ten  dollars  and  thirty-one 
■cents,  being  ten  per  cent,  damages  on  the  amount  of  said  judgment; 
together  with  all  costs  that  may  have  accrued  thereon  in  the 
•court  below.  It  is  further  considered  by  the  court,  that  the  defend- 
ant in  error  recover  of  said  plaintiff  in  error  and  the  said  securities 
in  the  writ  of  error  bond,  his  costs  by  him  about  his  suit  in  this 
behalf  expended,  to  be  taxed  by  the  clerk  of  this  court. 

(c)    With  Modijication.^ 
Form  No.  i  g  4 1 . 

(  Commencing'  as  in  Form  No.  ,  and  continuing  down  to  \') 

be  affirmed  with  the  following  modification,  to  wit  {^here  set  out 
in  words  and Jigures  the  fnodiji cation). 

It  is  also  ordered  and  decreed  that  the  cause  be  remanded  to  the 
Circuit  Court  with  instructions  to  modify  its  judgment  (or  decree) 
as  herein  directed,  and  to  proceed  upon  the  amended  judgment  (or 
decree)  according  to  law. 

Form  No.  1942. 
(Precedent  in  the  U.  S.  v.  Mormon  Church,  150  U.  S.  146.) 

[(  Caption  and  title  oj" cause. )]^ 

The  decree  entered  in  this  case  on  the  19th  day  of  A/ay,  i890, 
having  been  set  aside  by  an  order  of  the  court  made  on  the  2Sd  day 
of  May,  iS90,  it  is  now  upon  further  consideration  ordered,  ad- 
judged, and  decreed,  that  the  decree  of  the   Supreme  Court  of  the 

1.  In  Illinois— Recital  of  Facts  in  Final  the  said  yoin  Doe  recover  of  the  said 

Order   of  Appellate    Court.  —  "If    any  Richard   Roe   the   additional   sum  of 

final  determination  of  any  cause  .   . ".  five  per  cent,   upon  the  amount  of  the 

shall  be  made  by  the  appellate  court,  judjyment  rendered   by  said  Court  of 

as  the  result  wholly  or  in  part  of  the  Common  Pleas  as  damages  by   reason 

finding   of    the   facts   concerning   the  of   the   appeal;"    or,   "and  the  court 

matter  in   controversy,  different  from  being  of  the  opinion  that  the  appeal 

the  finding  of   the  court  from  which  herein  was  for  delay  merely,  it  adjudges 

such  cause  was  brought  by  appeal  or  that  the  said  John  Doe  recover  against 

writ  of  error,  it  shall  be  the  duty  of  the  said   Richard  Roe  the  additional 

such   appellate   court  to   recite  in  its  sum  of  ten  per  cent,  upon  the  amount 

final   order,  judgment   or  decree   the  of  the  judgment  rendered  by  the  said 

facts   as   found.   .  .  ."  Starr  &   Curt.  Court  of  Common  Pleas  as  damages 

Anno.  Stat.  (1896)  111.,  p.  3"4.  ^  88.  by  reason  of  the  appeal." 

in  Ohio  —Under    Rev.    Stat.    Ohio  2.  The  words  to  be  supplied  wjthm 

(i8q4),6  sa^S,  the  judgment  should  con-  [     ]  will  not  be  found  in  the  reported 

tain  additional  statements  in  effect  as  case.     For  the  formal  parts  of  a judg- 

follows:  "And  the  court   is  satisfied  ment  or  decree  in  the  United  States 

that  there  was  reasonable  ground  for  Supreme    Court,    consult    the    titles 

the  appeal  of  this  cause;"  or,  "and  it  Judgments  and  Dkcrkbs. 
is  further  adjudged  by  the  court  that 
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l^erritory  of  Utah  be  affirmed  with  the  following  modification,  that 
is  to  say,  that  the  seventh  clause  of  said  decree  be  changed  and 
modified  so  as  to  read  as  follows  inhere  was  set  out  the  modijication 
to  be  made).  Whereupon  it  is  considered,  adjudged,  and  decreed 
that  the  cause  be  remanded  to  the  Supreme  Court  of  the  Territory 
of  Utah,  with  directions  to  modify  its  decree  as  herein  directed, 
and  to  take  such  further  proceedings  as  to  law  and  justice  may 
appertain  in  conformity  with  the  opinion  of  this  court  delivered  on 
this  appeal  at  the  last  term  of  the  court. 

{d)   Because  the  Appellant  did  Not  Appear. 

Form  No.  i  943. 

(  Caption.)"^ 

This  day  came  the  appellee  by  his  attorney,  and  the  appellant 
being  solemnly  called  came  not,  and  on  inspection  of  the  transcript 
of  the  record  of  the  judgment  aforesaid  it  appears  to  the  court  here 
that  there  is  no  error  in  the  said  judgment.  It  is  accordingly  or- 
dered and  adjudged  that  the  said  judgment  be  in  all  things  affirmed, 
and  that  the  appellee  recover  against  the  appellant  damages  accord- 
ing to  law,  and  his  costs  incurred  in  this  appeal. 

(2)  Of  Reversal.2 

(a)    In  Getter al. 

Form  No.  1944. 

(  Commencing  as  in  Form  No.  1933,  and  continuing  down  to  \) 
be  reversed,  vacated,  and  held  for  naught,  and  it  is  further  ordered, 
adjudged,  and  decreed  that  the  appellant  herein  recover  from  the 
appellee  his  costs  to  be  taxed. 

Form  No.  1945. 

(Precedent  in  Summerville  Macadamized  Road  Co.  v.  Baker,  70  Ga.  514.) 

(  Commencing  as  in  Form  No.  1933,  and  continuing  down  to  *)^ 
that  the  judgment  of  the  court  below  be  reversed,  on  the  ground 

1.  For  the  formal  parts  of  a  judg-  it  appears  that  no  offense  whatever 
ment,  order,  or  decree  in  any  particu-  has  been  committed,  the  Supreme 
lar  jurisdiction,  consult  the  titles  Court  must  direct  that  the  defendant 
Judgments,  Ordkrs,  and  Decrees,  be  discharged ;    but  if   it  appear  that 

2.  In  Criminal  Cases — /«  Idaho. — If  the  defendant  is  guilty  of  an  oflFense, 
a  judgment  against  the  defendant  is  although  defectively  charged  in  the 
reversed  without  ordering  a  new  trial,  indictment  or  information,  the  Su- 
the  appellate  court  must,  if  he  is  in  preme  Court,  if  the  defendant  is  im- 
custody,  direct  him  to  be  discharged  prisoned,  must  direct  the  keeper  of 
therefrom;  or  if  on  bail,  that  his  bail  the  place  of  confinement  to  cause  the 
be  exonerated ;  or  if  money  was  de-  prisoner  to  be  returned  to  the  sheriff 
posited  instead  of  bail,  that  it  be  re-  of  the  proper  county,  there  to  abide 
funded  to  the  defendant.  Rev.  Stat,  the  order  of  the  Superior  Court  there- 
Idaho  (1887),  ^  8074.  of;  and  such  keeper  shall  be  entitled  to 

In  Washington,  if  the  judgment  the  usual  fees  therefor.  (March  9, 
against  the  defendant  is  reversed,  and     1891,  43)  Hill's  Anno.  Stat.  Wash.  556. 
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that  the  court  erred  in  charging  to  the  effect  that  the  line  of 
plaintiff  extended  to  the  centre  of  defendant's  road-bed  ;  and  a  new 
trial  is  ordered,  unless  the  plaintiff  agrees  to  run  the  line  from  the 
southern  extremity  or  edge  of  defendant's  road-bed  oi  fifty  feet, 
and  to  correct  the  verdict  accordingly. 

Form  No.  i  946 
(Precedent  in  McGrail  v.  McGrail,  51  N.  J.  Eq.  538.) 
[(  Caption  and  commencement .^^"^ 

That  the  decree  of  the  chancellor  be  wholly  reversed,  set  aside 
and  for  nothing  holden  ;  that  the  costs  of  the  said  appellant,  both 
in  this  court  and  in  the  court  of  chancery,  be  paid  by  the  complain- 
ant in  the  cross-bill  and  defendant  in  the  original  bill  in  the  court 
below,  and  that  the  record  and  proceedings  be  remitted  to  the  court 
of  chancery,  to  be  therein  proceeded  on  according  to  law  and  the 
practice  of  said  court. 

Form  No.  1947. 

(Precedent  in  Stevenson  v.  Morris,  37  Ohio  St.  11.) 
^{Title    ) 

of         >  District  Court,  September  Term,  A.D.  \%7Jt. 
cause. )'\^  ) 

This  day  this  cause  came  on  to  be  heard  upon  the  petition, 
transcript  and  record,  and  errors  assigned,  and  was  argued  by  coun- 
sel, and  the  court  being  fully  advised  in  the  premises,  do  find  that 
there  is  error,  and  do  order  and  adjudge  that  the  judgment  in  the 
court  of  common  picas  in  favor  of  Elizabeth  Morris,  against  the 
said  David  Stevenson  and  Elizabeth  Stevenson,  be,  and  the  same 
is  hereby,  reversed  and  held  for  naught.  And  it  is  further  ordered 
that  this  cause  be  remanded  to  the  court  of  common  pleas  for  further 
proceedings. 

{b)     With  New  Trial  Ordered. 

Form  No.  1948. 

(  Commencing  as  in  Form  No.  19SS,  and  continuing  down  to  *) 
that  the  said  judgment  be  reversed,*  and  a  new  trial  ordered  with 
costs  to  abide  the  event. 

(c)     With  Direction  for  Entry  of  Proper  Judgment. 
Form  No.  1949. 
(Precedent  in  Adair  :•.  Adair,  5  Mich.  214.) 
\{^Caption.)\^ 
The  cause  having  been  brought  to  this  court  by  appeal  from  the 

1.  The  words  to  be  supplied  in  [  ]  3.  The  words  to  be  supplied  within 
will  not  be  found  in  the  reported  case.  [  ]  will  not  be  found  in  the  reported 
For  the  formal  parts  of  a  decree  in  case.  For  the  forms  of  a  judgment 
New  Jersey,  consult  the  title  Decrees,  or  order  in  Michigan,  consult  the  titles 

2.  The  words  to  be  supplied  in  [     ]  Judg.ments  and  Orders. 
will  not  be  found  in  the  reported  case. 
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Circuit  Court  for  the  county  of  Macomb^  and  the  same  having  been 
argued  and  submitted  to  the  court,  it  is  ordered,  adjudged  and 
decreed,  that  the  decree  of  the  court  below  be  reversed,  and 
altogether  held  for  naught.  And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  complainant  is  entitled  to  have  and  receive  of 
the  defendant  the  whole  amount  secured  to  be  paid  by  the  mortgage 
mentioned  in  the  bill  of  complaint  in  this  cause,  with  interest 
thereon,  and  that  this  cause  be  remitted  to  the  court  below,  for 
further  proceedings  according  to  the  rules  and  practice  of  said 
court.  And  it  is  further  ordered,  that  the  said  complainant  recover 
his  costs  in  this  court  to  be  taxed,  and  that  he  have  execution 
therefor. 

Form  No.  1 9  50. 
(Precedent  in  Horner  v.  Webster,  33  N.  J.  L.417.) 

\{Caftion.)y 

This  cause  having  been  presented  for  argument  at  the  November 
Term,  eighteen  hundred  and  sixty-six,  of  this  court,  and  the  case 
having  been  read,  and  as  well  the  arguments  of  the  counsel  of  the 
respective  parties  heard  thereon,  and  the  record  and  proceedings  in 
the  court  below,  together  with  the  assignment  of  errors  to  this 
court,  having  been  duly  considered  and  diligently  examined,  and 
time  having  been  taken  to  determine  the  same,  and  mature  delibera- 
tion having  been  had  thereon,  and  this  court  being  of  opinion  that, 
in  the  giving  of  judgment  in  this  cause  in  the  court  below  error 
exists  : 

It  is,  therefore,  at  the  present  March  Term  of  this  court,  ordered, 
adjudged,  and  decreed,  that  the  said  judgment  of  the  Hunterdon 
Circuit  Court  in  this  cause,  must  be  reversed,  and  judgment  ren- 
dered for  the  plaintiff  for  the  amount  of  the  check,  with  interest 
from  the  death  of  the  testator ;  and  that  the  writ,  return,  and  record 
to  this  court,  and  the  proceedings  herein  had,  be  remitted  to  the 
said  Circuit  Court;  and  that  the  costs  in  this  court  be  taxed. 

On  motion  of 

B.    Van  Syckel^ 
Attorney  of  Plaintiff  in  Error. 

Form  No.  i  9  5 1 . 

(Precedent  in  Engle  v.  Crombie,  21  N.  J.  L.  614.) 

[(Ca///o«.)]l 

The  court,  having  seen  and  inspected  the  record  and  proceedings 
in  this  cause,  and  maturely  considered  the  same,  do  order  and 
adjudge  that  the  order  of  the  Orphans^  Court,  made  at  a  sp>ecial 
term  of  said  court,  held  at  the  court  house  at  New  Barbadoes,  on 
the  seventh  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-two^  confirming  the  final  account  of  the 

1.  The  words  to  be  supplied  within     order  in  New  Jersey,  consult  the  titles 
[     ]  will  not  be  found  in  the  reported    Judgments  and  Orders. 
case.     For  the  forms  of  a  judgment  or 
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said  yohn  Englc,  administrator  of  the  said  yohn  G.  Leake,  de- 
ceased, be  reversed,  vacated  and  set  aside.  And  that  the  said 
William  Crombie,  administrator  of  John  G.  Leake,  deceased,  be 
restored  to  all  things  that  he  hath  lost  hereby.  And  it  is  further 
ordered  and  directed,  that  the  clerk  of  this  court  do  audit  and  re- 
state the  said  final  account  of  the  said  yohti  Etigle,  late  administra- 
tor as  aforesaid,  and  correct  the  same  in  the  particulars  following, 
to  wit  :  First,  by  striking  out  all  the  item  No.  1,  except  the  sum  of 
two  dollars  and  seventy-nine  cents;  and  secondly,  by  striking  out 
all  the  other  items  in  the  said  account,  except  the  following,  viz.  : 
The  item  No.  2,  Cornelius  Van  Piper'' s,  eight  dollars  and  fifty- 
three  cents,  and  the  item  No.  25.  David  J.  Christie,  fifty  cents, 
and  the  item  No.  28.  David  I.  Christie,  two  dollars  and  seventy- 
five  cents,  and  the  item  N^o.  -70,  David  I.  Christie,  five  dollars,  and 
the  item  No.  39,  Theodore  P'relinghuysen ,  ten  dollars ;  and  thirdly, 
to  correct  the  said  account,  by  striking  out  all  the  interest  upon  all 
the  items  in  the  said  account ;  and  fourthly,  by  striking  out  all  the 
commissions,  except  upon  such  sum,  as  upon  such  correction  of  said 
account  as  is  herein  directed,  shall  appear  to  have  been  actually  dis- 
bursed by  the  said  fohn  Engle,  administrator  as  aforesaid  ;  and  the 
clerk  of  this  court  having,  in  obedience  to  the  order  of  the  court, 
audited,  restated,  and  corrected  the  said  final  account  of  the  said 
yohn  Engle,  administrator  as  aforesaid,  and  reported  the  same  to 
this  court,  whereby  it  appears  that  there  is  in  the  hands  of  said 
Engle,  late  administrator  as  aforesaid,  the  sum  of  eleven  hundred 
and  forty-four  dollars,  to  be  paid  and  distributed  according  to  law 
—  it  is  thereupon  further  ordered,  adjudged,  and  decreed,  that  the 
said  report  of  the  said  clerk  of  this  court  be  in  all  things  confirmed, 
and  that  said  yohn  Engle.  late  administrator  as  aforesaid,  do  pay 
to  the  said  William  Crombie,  administrator  of  yohn  G.  Leake,  de- 
ceased, the  said  sum  of  eleven  hundred  and  forty-four  dollars  and 
sixty-five  cents,  and  that  said  account,  so  restated  and  allowed  by 
this  court,  together  with  a  copy  of  this  decree,  be  transmitted  to 
the  said  Orphans'  Court  of  the  county  of  Bergen. 

Form  No.  1952. 
(Precedent  in  Bolles  f.  Stockman,  42  Ohio  St.  445.) 

[{Caption.)]^ 

And  now  come  the  said  parties,  by  their  attorneys,  and  there- 
upon this  cause  came  on  to  be  heard,  and  was  heard  upon  the  peti- 
tion of  said  plaintiffs  in  error,  and  was  argued  by  counsel;  on 
consideration  whereof  the  court  find  that  the  said  court  of  common 
pleas  did  not  err  in  overruling  the  demurrer  of  said  William  H. 
Stockman,  Frederick  Bostleman.  and  Deitrick  Bremer,  to  the  peti- 
tion of  said   William  Bolles. 

And  the  court  further  finds  error  in  the  proceedings  of  said  court 

1.  The  words  to  be  supplied  within     ment  or  order  in  Ohio.consult  the  titles 
[     ]  will  not  be  found  in  the  reported     Judgments  and  Orders. 
case.     For  the  formal  parts  of  a  judg- 
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of  common  pleas,  and  the  evidence,  and  find  that  the  judgment 
should  have  been  for  the  defendants  below  instead  of  for  said  plain- 
tiff, the  said  William  Bolles. 

It  is  therefore  considered  and  adjudged  by  this  court,  that  for  the 
error  aforesaid,  the  said  judgment  of  the  said  court  of  common 
pleas,  be  and  the  same  is  hereby  reversed  with  costs,  and  the  said 
plaintiffs  in  error  be  restored  to  all  things  which  they  have  lost  by 
reason  thereof ;  to  all  of  which  last  finding  aforesaid,  and  the  judg- 
ment and  order  therein  by  this  court,  the  said  William  Bolles  ex- 
cepts, and  prays  that  his  exceptions  thereto  be  made  a  matter  of 
record  in  this  cause,  which  is  done  accordingly.  And  it  is  further 
ordered  that  this  cause  be  remanded  to  the  said  court  of  common 
pleas  to  carry  this  judgment  into  effect. 

Form  No.  1 9  5  3  • 

(Precedent  in  Hallowell's  Appeal,  23  Pa.  St.  229.) 

[  (  Caption . )  ]  ^ 

May  nth,  i85.^.  This  cause  came  on  to  be  heard  at  the  last 
March  Term  at  Philadelphia,  on  appeals  taken  by  George  Hallo- 
well  and  Mercy  Teas  from  the  decree  of  the  Orphans^  Court  of 
Montgomery  county,  in  the  marshalling  of  the  assets  of  the  estate 
of  Thomas  Hallowcll,  deceased,  and  was  argued  by  counsel;  and 
therefore,  on  full  consideration  thereof,  it  is  ordered,  adjudged,  and 
decreed,  that  the  decree  of  the  said  Orphans^  Court  be  reversed 
and  annulled ;  and  this  Court,  now  proceeding  to  make  such  decree 
in  the  cause  as  the  said  Orphans^  Court  ought  to  have  made,  do 
further  order,  adjudge,  and  decree,  that  the  devise  to  Aaron  Hallo- 
well  shall,  for  the  purposes  of  this  proceeding,  stand  as  valued  [as]  at 
the  testator's  death  at  the  sum  of  six  thousand  three  hundred  and 
seventeen  dollars  and  66\  cents  {^%63n.66\^,  the  devise  to  Thomas 
B .  Hallowcll  at  three  thousand  one  hundred  and  sixty-Jive  dollars 
and  66^  cents  {%3165.66^),  the  legacies  to  George  H.  Hallowell 
at  two  thousand  four  hundred  and  ten  dollars  and  66\  cents 
{^2Jtl0.66\^,  and  the  legacies  to  Mercy  Teas  at  eighteen  hundred 
and  jifty -Jive  dollars  and  50  cents  ($1855.50)  ;  and  that,  in  order 
to  supply  the  deficiency  of  the  other  assets  to  pay  the  debts,  the 
said  several  devisees  and  legatees  shall  respectively  contribute  in 
these  proportions ;  that  is  to  say,  the  money  in  the  hands  of  the 
executors  amounting,  after  paying  thereout  the  costs  of  this  pro- 
ceeding, to  the  sum  of  $884.49,  is  ordered  to  be  paid  to  Merry 
Teas;  then  the  balance  of  debt  and  interest  due  to  George  Hallo- 
ivell  on  his  judgment,  after  deducting  the  debt  and  interest  due  to 
the  estate  by  him,  is  $2227.22;  and  the  legacy  and  interest  due  to 
Mercy  Teas,  after  the  payment  above  directed  to  be  made  to  her,  is 
$1464'51;  and  these  two  sums  make  up  the  deficiency  to  be 
supplied,  to  wit,   $3691.73;    and,  in  order  to   apportion    the    said 

1.  The  words  to  be  ."supplied  in  [     ]     Pennsylvania,   consult   the    title   De- 
will  not  be  found  in  the  reported  case,     crebs. 
For   the   formal  parts   of  a  decree  in 
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deficiency  among  the  said  several  devisees  and  legatees,  it  is  ordered 
and  decreed  that  the  judgment  of  George  Hallowell,  one  of  the 
legatees,  be  abated  to  the  sum  of  $1579.96;  that  the  balance  of  the 
legacy  due  to  A/crcy  Teas,  after  the  payment  above  provided  for, 
be  abated  to  the  sum  of  $966.31;  and  for  the  payment  of  the  said 
balances  according  to  equity,  it  is  ordered,  adjudged,  and  decreed, 
that  the  said  Aaron  Hallowell  do,  on  account  and  out  of  the  land 
devised  to  him,  pay  to  George  Hallouuell  the  said  sum  of  $1679.96^ 
in  full  of  his  said  judgment,  and  to  Mercy  Teas  the  sum  of  %116.31, 
on  account  of  her  legacy ;  and  that  the  said  Thomas  B.  Hallowell 
do,  on  account  and  out  of  the  land  devised  to  him,  pay  to  Mercy 
Teas  the  sum  of  %800;  which  said  sums  shall  be  paid  by  the  said 
Aaron  and  Thomas  respectively  within  six  months  from  this  date 
with  interest ;  and  this  cause  is  now  remitted  to  the  said  Orphans'* 
Court,  with  instructions  to  carry  this  decree  into  effect. 

Form  No.  1954 
(Precedent  in  Murdoch's  Appeal,  31  Pa.  St.  52.) 

\{Caption.)Y 

The  decree  of  the  Orphans''  Court  confirming  the  distribution 
reported  by  the  auditor  is  reversed ;  and  it  is  now  here  ordered  and 
decreed,  that  the  cause  be  remanded  to  the  said  court,  with  direc- 
tions to  refer  the  matter  back  to  the  same  auditor  or  another,  whose 
duty  it  shall  be  to  report  to  the  said  court  a  new  schedule  of  distri- 
bution, allowing  to  Mrs.  Murdoch  the  rents  collected  by  the  exec- 
utor and  administrator  out  of  the  house  devised  to  her  for  life  and 
to  her  daughter,  and  accruing  after  the  death  of  the  widow;  and 
appropriating  the  rents  collected  from  the  houses  devised  in  clause 
IJf  of  the  will  and  accruing  after  the  widow's  death  to  the  purchase 
of  the  ground-rent,  or  a  part  thereof,  on  the  house  devised  to  Mrs. 
Murdoch  and  her  daughter,  if  the  same  can  be  bought  at  a  fair 
price,  and,  if  not,  to  report  a  plan  for  securing  the  amount  of  rents 
so  appropriated,  for  the  use  of  the  said  Mrs.  Murdoch  and  her 
daughter,  according  to  their  respective  interests  under  the  will; 
and  finally,  distributing  the  balance  rateably  among  the  legatees  of 
clause  IJf;  and  upon  the  coming  in  of  the  report,  the  sa,id  court 
shall  proceed  in  relation  thereto  according  to  law. 

(fl?)    With  Entry  of  Proper  Judgment. 

Form  No.  i  9  5  5  • 

\  On    appeal    from    judg- 
_,  ,       ^  ,         ,  ^^   1/      j\        '  ment  of  Airaham  A^ent, 

John  Doe,  respondent  (or  appellant),      y  ^^   ^     }xx^x.\cc     of     the 

^g^^"^t  -      .     f  Peace    'in    and    for   the 


Richard  Roe,  appellant  (or  respondent) . 


county  (or  toivnship)  of 


This  appeal  duly  coming  on  to  be  heard,  and  the  parties  being 

1.  The  words  to  be  supplied  within     cree  in  Pennsylvania,  consult  the  title 
[     ]  will  not  be  found  in  the  reported     Decrees. 
case.     For   the  formal  parts  of  a  de- 
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personally  present  (or  present  by  their  attorneys)^'''  the  following 
■witnesses  {^naming  them)  were  sworn,  and  this  court  having  heard 
the  testimpny  and  duly  considered  the  same,  together  with  the  alle- 
gations of  the  respective  parties  and  their  counsel,  it  is  ordered  that 
the  judgment  rendered  by  Abraham  Kent,  the  justice  herein,  be 
reversed,  and  that  the  said  yohn  Doe,  the  plaintiff  below  and  appel- 
lant herein,  recover  against  the  said  Richard  Roe,  defendant  below 
and  respondent  herein,  the  sum  of  one  hujidred  dollars  debt  and 
twelve  dollars  costs  of  suit  before  the  said  justice,  together  with  the 
costs  of  this  appeal,  and  that  he  have  execution  therefor. 

Form  No.  1956. 

(  Commend ng-  as  in  Form  No.  1948.  and  continuing-  down  to  *) 
and  that  the  appellant  recover  of  the  respondent  his  costs  of  this 
appeal.  And  this  court  rendering  such  judgment  as  the  said  Cir- 
cuit Court  should  have  rendered,  do  consider,  order,  and  adjudge 
that  the  said  appellant  recover  of  the  said  respondent  the  sum  of 
six  hundred  dollars  together  with  his  costs  incurred  in  the  said 
Circuit  Court. 

Form  No.  1957 

(  Commencing  as  in  Form  No.  1955,  and  continuing  dvwn  to*)  the 
court  is  of  the  opinion  that  the  demand  of  yohn  Doe,  above  named, 
is  illegal  and  insufficient,  and  hereby  orders  and  adjudges  that  the 
judgment  rendered  by  the  said  justice  be  reversed,  and  that  the  said 
yohn  Doe,  plaintiff  in  the  action  before  the  justice,  be  nonsuited 
and  take  nothing  by  his  action,  with  costs  against  him.  Therefore 
it  is  adjudged  that  Richard  Roe  aforesaid,  defendant  before  said 
justice,  recover  against  the  said  yohn  Doe  the  sum  of  $12.50  as  for 
his  costs  as  now  adjudged. 

Form  No.  1958. 

(Precedent  in  Smith's  Appeal,  23  Pa.  St.  11.) 

[(Caption.)]^ 

This  cause  came  on  for  hearing  on  the  appeal  of  Amelia  Smith 
from  the  decree  of  the  Orphans'  Court  of  Philadelphia  county,  in 
tlie  distribution  of  the  fimds  in  the  hands  of  William  W.  Smith  and 
Harrison  Smith,  executors  of  Matilda  W.  Smith,  deceased,  arid 
was  argued  by  counsel,  and  thereupon,  on  consideration  thereof,  it 
is  adjudged  and  decreed  that  the  decree  of  the  said  Orphans''  Court 
in  the  premises  be  reversed  and  set  aside,  and  this  Court,  now  pro- 
ceeding to  make  such  decree  therein  as  the  said  Orphans^  Court 
ought  to  have  made,  do  decree  and  declare  that,  under  the  last  will 
of  Matilda  W.  Smith,  her  son  yohn  G.  Smith  and  the  other 
devisees  acquired  a  fee  tail  title  as  tenants  in  common  to  the  land 
thereby  devised,  and  an  absolute  title  to  the  personal  estate;    that, 

1.  The  words  to  be  suppHed  in  [     ]     Pennsylvania,  consult    the    title    De- 
will  not  be  found  in  the  reported  case,     crees. 
For  the  formal   parts  of  a  decree  in 

1092  Volume  I. 


1959.  APPEALS.  I960. 

on  the  death  of  the  said  John,  his  widow  Amelia  became  entitled 
to  a  life  estate  in  one-half  of  his  share  of  the  real  estate,  and  that, 
subject  hereto,  his  said  share  goes  over  as  a  vested  remainder  in 
fee  to  the  surviving  devisees;  and  that  his  share  of  the  jiersonal 
estate  passed  to  his  administratrix,  to  be  accounted  for  and  dis- 
tributed by  her  according  to  law.  And  it  is  now  here  ordered  that 
the  account  of  the  said  executors  of  Matilda  W.  Smith  be  referred  to 
yohn  K.  Findlay,  Esq.,  as  auditor,  with  directions  to  proceed  with- 
out delay,  and  report  to  this  Court  the  shares  of  the  several  devisees 
and  legatees  of  the  fund  in  Court,  in  accordance  with  the  foregoing 
part  of  this  decree,  first  deducting  thereout  the  costs  of  this  pro- 
ceeding. 

(^)    Unless  Respondent  Consent  to  Reduction  of  yudgmcnt. 

Form  No.  1959. 
State  of  New  Tork,  '( 

County  Court,   Suffolk  county.  \ 

yohn  Doe      )  At  a  term  of  the    County  Court  in  and  for  Suffolk 
against         >       county,  held  at  the  Court  House  ai  Riverhead.  on 
Richard  Roe.  )       the  5th  day  of  October.  i890. 

Present,  Hon.  Benjamin  II.  Reeve,  County  Judge. 

It  appearing  from  the  return  of  Abraham  Kent,  Justice  of  the 
Peace  in  and  for  the  township  of  Huntington,  county  and  state 
aforesaid,  that  the  said  justice  rendered  judgment  against  the  de- 
fendant herein  and  in  favor  of  the  above  named  plaintiff  for  the  sum 
of  one  hundred  dollars,  the  full  amount  claimed  by  said  plaintiff, 
\vhereas  an  indebtedness  of  seventy-Jive  dollars  and  no  more  was 
proved  on  the  trial  to  be  due  to  plaintiff  {^or  state  such  other  facts 
or  error  as  xvill  shotv  the  rendition  of  an  excessive  Judgment) ,  and 
the  proof  and  other  proceedings  herein  showing  that  the  plaintiff 
was  entitled  to  recover  the  sum  of  seventy-five  dollars  and  no  more, 
it  is  therefore 

Ordered,  that  the  judgment  so  rendered  by  said  justice  be  reversed, 
unless  within  ten  days  after  entry  and  service  of  this  order  the  said 
yohn  Doe,  or  his  attorney,  file  with  the  clerk  of  this  court,  consent 
in  writing  to  reduce  the  amount  of  his  recovery  in  this  action  to  the 
sum  of  seventy- five  dollars  as  of  the  day  when  judgment  was  ren- 
dered by  said  justice  {or  give  the  date),  and  within  the  same  time 
serve  a  copy  of  the  consent  so  filed  upon  the  said  yohn  Doe  or  his 
attorney  ;    and  it  is 

Further  ordered,  that  if  such  consent  be  filed  and  served  as  afore- 
said, the  judgment  so  reduced  be  in  all  things  affirmed  with  costs 
to  the  appellant  (or  respondent). 

(3)  Of  Affirmance  as  to  One  and  Reversal  as  to  Another. 

Form  No.  1960- 

(  Commencing  as  in  Form  No.  19,U,  and  continuing  down  to  *) 
that  the  said  judgment  be  affirmed  as  to  the  respondent  Richard  Roe, 
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and  that  the  said  Richard  Roe  recover  of  the  appellant  sixty-three 
dollars,  the  costs  of  this  appeal ;  and  it  is  further  ordered  that  as  to 
the  respondent  Richard  Fenn  the  said  judgment  be  reversed  and  a 
new  trial  ordered  with  costs  to  abide  the  event. 

(4)  Of   Dismissal. 

(flf)   In  General. 

Form  No.  1961. 

(  Title  of  court  and  of  cause,  y^ 

On  this  10th  day  of  October.  i896.  came  the  parties  bv  their 
respective  attorneys  and  upon  motion  of  fohn  Doe,  the  respondent 
herein,  it  is  adjudged  that  the  appeal  taken  in  this  cause  hy  Richard 
Roe  aforesaid  be  dismissed,  and  that  the  said  fohn  Doe  recover 
against  the  said  Richard  Roe  the  costs  and  disbursements  herein  to 
be  taxed,  and  that  he  have  execution  therefor. 

Form  No.  1962. 
(Precedent  in  28  Ga.  224.) 

State  of  California,  \ 
County  of  Eldorado.  \ 
A.  Ho-well  et   al.,  appellants,  y      In  the   county  court,   in  and  for 

vs.  >  said  county. 

A.  Shands  et  al.,  defendants.  )      May  3d,  A.t).  180^. 

Now  on  this  day  came  A.  Shands  and  f.  Robertson,  respondents, 
by  their  attorneys,  Robertson  &  Howell,  and  file  herein  their  mo- 
tion to  dismiss  said  appeal,  in  which  the  said  A.  Howell,  Rufus 
Howell,  Phillip  Howell,  Phillip  Stonecipher,  jfoberry  Mullinax, 
TJiomas  Thomson,  Thomas  Phillips  and  Andrew  Mullinax,  are  ap- 
pellants, and  the  court  being  advised  in  the  premises:  It  is  ordered 
and  adjudged  that  said  appeal  be  dismissed,  and  the  judgment  of 
the  court  below  affirmed,  and  it  is  further  ordered  that  said  respond- 
ents have  and  recover  of  said  appellants  their  costs  and  charges,  to- 
wit :  $30.00  in  their  behalf  expended,  for  which  let  execution  issue. 
It  is  further  ordered  that  the  court  below  award  to  respondents  exe- 
cution upon  the  judgments  rendered  by  him,  and  for  the  costs  of 
his,  the  said  Justice's,  court. * 

(b)    For  Failure  to  Comply  with  Rules. 

Form  No.   1963. 
(  Caption . )  1 

Now,  this  third  day  of  May,  A.D.  i896,  this  cause  coming  on  to 
be  heard,  and  it  appearing  to  the  satisfaction  of  the  court  that  the 

1.  For  the  formal  parts  of  a  judg-  above  judgment  in  the  state  of  Georgia, 
ment,  order,  or  decree,  in  a  particu-  and  it  appears  as  above  set  forth  in 
lar  jurisdiction,  consult  the  titles  the  statement  of  the  case  of  Sands  z: 
JuiKJMEXTs,  Orders,  and  Decrees.     Howell,  28  Ga.  224. 

S.  An    action    was    brought   on   the 
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said  yohn  Doe  has  not  complied  with  the  rules  of  this  court  govern- 
ing appeals,  it  is  ordered  and  adjudged  that  the  appeal  herein  be 
and  the  same  is  dismissed,  and  that  the  said  Richard  Roe  recover 
of  the  said  yohn  Doe  his  costs  incurred  herein,  and  that  execu- 
tion issue  therefor. 

Form  No.  1964. 

(  Caption. ^"^ 

The  motion  filed  herein  on  the  third  day  of  November,  i896,  to 
quash  the  appeal  in  this  cause,  is  hereby  granted,  and  it  is  hereby 

Ordered  :  That  the  said  appeal  be  and  the  same  hereby  is  quashed 
because  of  the  irregularities  hereinafter  specified  in  taking  and  con- 
summating the  same,  to  wit :  (//ere  set  out  the  reasons  assigned  by 
the  court  for  quashing  the  appeal,  in  separately  numbered  para- 
graphs, and  continue:) 

And  it  is  further  ordered  that  the  said  appeal  be  and  the  same  is 
hereby  dismissed. 

Form  No.  1965. 
(Precedent  in  Matter  of  Merchant's  Estate,  i  Tuck.  (N.  Y.)  158.) 

At  a  Court  of  Appeals,  for  the  State  of  New  Tork,  held  at  the 

Capitol,  in  the  city  of  Albany  on  the  10th  day  of  September,  A.D. 

\%62. 

Present  —  Hon.  //iram  Denio,  Chief  Justice,  presiding. 
yesse  //.  Cunningham  et  al.  ) 
against  > 

Charlotte  Ann  Souza  et  al.     ) 

On  reading  and  filing  due  proof  that  the  appeal  to  this  Court  in 
this  action  was  perfected  on  the  17 th  day  of  yanuary,  i862,  and 
that,  afterwards,  notice  in  writing,  requiring  the  return  therein  to 
be  filed  with  the  Clerk  of  this  Court  within  ten  days,  was  duly 
served  on  the  appellant's  attorney,  pursuant  to  the  provisions  of 
rule  second  of  this  Court;  and  it  appearing  by  the  certificate  of 
said  Clerk  that  no  return  has  been  filed,  as  required  by  said  notice : 
Now,  on  motion  of  Messrs.  Pierrepont,  Stanley,  and  Langdell, 
attorneys  for  the  respondent  Souza,  it  is  hereby  ordered,  that  the 
appeal  aforesaid  be  and  the  same  hereby  is  dismissed  with  costs,  for 
want  of  prosecution. 

(c)   For  Want  of  yurisdiction  in  Court  Below. 

Form  No.  1966. 

(I  N.  Car.  Code  (1883)  363,  No.  41.) 
{^  Caption.)^ 

It  appearing  that  the  sum  demanded  by  the  plaintiff  in  this  action 
exceeds    two    hundred    dollars,    it    is    ordered    that    the  action  be 

1.  For  the  formal  parts  of  a  judg-  2.  For  the  formal  parts  of  a  judg- 
ment, order,  or  decree,  in  a  particular  ment  or  order  in  North  Carolina, 
jurisdiction,  consult  the  titles  Judg-  consult  the  titles  Judgments  and 
MENTS,  Orders,  and  Decrees.  Orders. 
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dismissed,  and  judgment  is  rendered  against  yohn  Doe,  plaintiff,  for 
the  sum  of  tivelve  dollars,  costs. 

(</)   Por  Failure  to  Prosecute. 

Form  No.  1967. 

(  Caption.)'^ 

Richard  Roe,  the  above  named  appellant  and  defendant  below, 
not  appearing  to  prosecute  his  appeal,  the  same  is  dismissed  with 
costs,  and  it  is  ordered  that  John  Doe  the  plaintiff  below  and  re- 
spondent herein  may  have  his  execution  against  the  said  Richard 
Roe  for  the  sum  of  one  hundred  dollars,  and  tivelve  dollars  the  costs 
before  the  justice,  as  well  as  costs  in  this  court. 

Form  No.  1968. 

Supreme  Court  of  the  State  of  Neiv  Tork. 
Appellate  Division,  Second  Department. 

yohn  Doe       ) 

against  >    Order  dismissing  appeal. 

Richard  Roe.  ) 

On  reading  and  filing  the  affidavit  of  yanies  P.  Campbell,  attor- 
ney for  yohn  Doe.  the  plaintiff  and  respondent  herein,  verified 
October  10,  iS96,  whereby  it  appears  (state  the  perfection  of  the 
appeal,  7ioticc  to  appellant  to  file  return  ivith  clerk,  and  certijicate 
of  clerk  that  return  has  not  been  fled,  or  state  any  other  ground  for 
dis?nissal  relied  on),  and  after  hearing  yames  P.  Campbell,  attor- 
ney for  the  respondent,  in  support  of  the  motion,  and  William 
H.  Osborne  on  behalf  of  the  defendant  and  appellant  in  opposition 
thereto  (or,  and  no  one  appearing- in  opposition),  and  due  considera- 
tion being  had,  it  is 

Ordered,  that  the  appeal  to  the  appellate  division  of  this  court 
from  the  judgment  rendered  in  favor  of  the  respondent  at  a  trial 
term  of  the  court  on  the  16th  day  of  September,  i896,  and  entered 
therein  on  the  same  day  in  the  office  of  the  clerk  of  Suffolk  county, 
be  and  the  same  hereby  is  dismissed  for  want  of  prosecution  (or 
whatever  the  reason  for  dismissal),  with  costs. 

Form  No.   1969,2 

yohn  Doe,  plaintiff,       ^ 

against  >  Judgment  for  defendant  %100. 

Richard  Roe,  defendant.  ) 

The  above  named  Richard  Roe,  appellant,  having  failed  and 
neglected  to  file  his  petition  or  prosecute  his  action  to  final  judg- 
ment, he  is  hereby  nonsuited,  and  it  is  adjudged  that  yohn  Doe, 
above  named,  recover  against  the  said  Richard  Roe  the  sum  oi%100 
with  interest  from  the  10th  day  of  October,  i896,  being  the  amount 

1.   For  the  formal  parts  of  a  judg-         2.  This  form   is  drawn   under  Rev. 
ment,  order,  or  decree,  in  a  particular     Stat.  Ohio  (1894),  §  6589. 
jurisdiction,  consult   the  titles   Judg- 
ments, Orders,  and  Decrees. 
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of  the  judgment  rendered  against  him  by  Abraham  Kent,  Justice  of 
the  Peace  in  and  for  the  Township  of  Canton,  together  with  the 
costs,  amounting  to  %17;  and  it  is  further  ordered  that  he  have  exe- 
cution on  said  judgment. 

b.  Motion  to  Modify  Judgment  of  AfRrmance. 

Form  No.   1970. 
(Precedent  in  Corry  v.  Campbell,  34  Ohio  St.  205.) 

[{  Caption. )y 

And  no\v  comes  William  M.  Corry,  and  moves  the  court  to  modify 
the  judgment  heretofore  rendered  in  this  court  in  the  above  entitled 
case,  to  wit,  on  the  23d  day  of  March,  i87J,  for  the  reason  that, 
in  effect,  by  inadvertence  and  mistake,  the  lien  thereby  declared  in 
favor  of  the  said  Hugh  Campbell  was  held  to  extend  over  the  entire 
blocks  numbered  25  and  S2,  respectively,  instead  of  to  the  usual 
depth  of  lots  in  that  neighborhood,  which  is  one  hundred  feet ;  that 
said  judgment,  and  the  judgment  to  be  rendered  upon  the  mandate 
from  the  Supreme  Court  of  the  United  States,  be  so  modified  that 
the  lien  of  the  said  Hugh  Campbell  may  be  held  to  extend  only  to 
the  usual  depth  of  lots  in  the  neighborhood,  to  wit,  one  hundred 
feet.      [(  Concluding  with  signature  of  counsel.  )^^ 

e.  Consent  to  Reduction  of  Judgment. 

Form  No.  1 9  7  i  • 

(  Caption  as  in  Form.  No.  1968. ) 

In  accordance  with  an  order  made  and  entered  in  this  cause 
October  5,  iS96  (here  state  the  substance  oj"  the  order), ^  I,  ^ohn 
Doe,  the  above  named  plaintiff  and  respondent,  do  hereby  consent 
that  the  judgment  appealed  from  in  this  action  be  reduced  to  the 
sum  of  seventy-Jive  dollars,  as  of  {here  give  the  date  of  rendition  of 
judgment) . 

Dated  October  7,  \W6.  John  Doe, 

By  George   W.  Wilson,  his  Attorney. 

d.  Stipulation  for  Reversal  of  Judgment. 
Form  No.  1972.3 
County  Court, 

Suffolk  county,  state  of  New  I'ork. 
jfohn  Doe      ) 
against         > 
/Richard  Roe.  ) 

It  is  stipulated  that  the  judgment  for  one  hundred  and  thirty- 
seven  dollars  damages  and  costs  rendered  in  my  favor  and  against 

1.  The  words  to  be  supplied  within  3.  This   form    is  drawn    under    the 
[     ]  will  not  be  found  in  the  reported  New  York  Code  Civ.  Proc,  ^  3062. 
case.    For  the  formal  parts  of  a  motion  A  precedent  of  such  a  stipulation  is 
in  Ohio,  consult  the  title  Motions.  found  in  Union  Mut.   L.  Ins.  Co.  v. 

2.  The  statement  of  the  substance  of  Waters,  124  U.  S.  369.  Omitting  the 
the  order  is  not,  however,  absolutely  formal  parts,  it  is  as  follows:  "The 
essential.  controversy  between  the  parties  hereto, 
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the  above  named  Richard  Roe,  by  Abraham  Kent,  Justice  of  the 
Peace,  on  the  25th  day  of  September,  i896,  and  from  which  an 
appeal  has  been  taken  to  this  court,  may  be  reversed  with  ^ve 
dollars  costs  and  the  disbursements  of  this  appeal  to  the  appellant. 

Dated  October  15,  iS96.  yohn  Doe,  Respondent. 

To  Richard  Roe,  Appellant. 

e.  Motion  to  Reinstate  Cause  after  Order  of  Dismissal. 

Form  No.  i97  3- 

(  Caption.^ 

Richard  Roe,  appellant  herein,  moves  the  court  to  vacate  the 
order  dismissing  the  appeal  herein  and  to  reinstate  the  said 
cause,  and  in  support  of  his  said  motion  he  respectfully  states  inhere 
state  the  facts  and  matters  relied  on  to  excuse  failure  to  prosecute  to 
appeal,  and  add  an  affidavit  of  tnerits  i). 

Jeremiah  Mason,  Attorney  for  Appellant. 

Form  No.  1974. 

(Precedent  in  Hall  v.  O'Brien,  5  111.  406.) 2 
Henry  H.  Hall      ^ 

ads.  (^  In  the  supreme  court, 

David  O'' Brien  and  {  December  term,  i845. 
Michael  O''  Brien.  ) 
And  now  comes  the  said  defendant  and  appellant,  H.  H.  Hall, 
by  y.  Pearson,  his  attorney,  and  moves  this  honorable  court  that  the 
above  cause,  heretofore  on  the  docket  of  this  court,  and  dismissed 
at  this  term  for  want  of  appellant  complying  with  a  rule  of  appellees, 
be  reinstated  on  the  docket  for  the  following  reasons,  to  wit : 

1.  That  in  consequence  of  indisposition  of  the  attorney  employed 
by  appellant,  to  bring  the  case  to  the  supreme  court,  he  could  not 
attend  in  time  to  comply  vv^ith  the  rule. 

2.  That  it  was  through  mistake  and  misunderstanding  of  the 
attorney  general,  to  whom  the  attorney  employed  wrote,  because 
of  his  absence,  that  the  rule  was  not  complied  with. 

3.  That  appellant  has  prosecuted  said  appeal  in  good  faith,  and 
relied  on  the  engagement  he  had  made  with  his  attorney,  y.  Pearson, 
or  he  would  have  employed  other  counsel. 

y.  Pearson,  Att'y  for  appellant. 


having  been  amicably  adjusted,  it  is 
now  stipulated  and  agreed  between  us, 
that  as  to  the  proceedings  now  pend- 
ing in  the  Supreme  Court  of  the 
United  States,  docketed  as  case  No. 
S56,  wherein  the  Union  Mutual  Life 
Insurance  Co.  of  Maine  is  plaintiff  in 
error,  and  Electa  L.  Waters  is  defend- 
ant in  error,  an  entry  shall  be  made 
by  said  court,  as  upon  the  trial  thereof, 
that  the  judgment  of  the  Circuit 
Court  of  the  United  States  for  the 
Northern  District  of  Ohio,  Eastern 
Division,   shall   be   reversed    and   the 


said  cause  remanded  to  the  Circuit 
Court,  and  a  judgment  be  entered 
against  said  defendant  for  costs  herein, 
and  that  said  mandate  shall  be  issued 
at  once." 

1.  For  form  of  affidavit  of  merits, 
consult  the  title  Affidavits  of 
Merits,  ante,  p.  637,  et  scq. 

2.  This  motion  was  refused  because 
the  facts  on  which  it  was  based  and 
which  were  set  out  in  an  accompany- 
ing affidavit  of  merits  were  deemed 
insufficient. 
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12.  The  Remittitur, 
a.  In  General. 

Form  No.  1975.1 

(  Title  of  the  appellate  court. ) 

Pleas  in  {here  designate  the  appellate  court)  held  at 
inhere  insert  place  of  holding),  on  inhere  insert  time 
of  holding),  before  the  judges  of  said  court. 
Witness  the  Hon.  fohn  Marshall,  Judge. 2 
Edward  Green,  Clerk. 

fohn  Doe,  plaintiff  and  respondent,      ^ 

against  > 

Richard  Roe,  defendant  and  appellant.  ) 

On  the  third  da.y  of  October,  i^96,  Richard  Roe,  the  above  named 
appellant,  by  Samuel  Briggs,  his  attorney,  came  into  this  court 
(or  designate  the  appellate  court  by  its  appropriate  title),  and  filed 
a  notice  of  appeal  and  return  (or  such  papers,  specifying  them,  as 
may  be  required  by  the  statute  or  rules)  which  are  hereto  annexed, 
on  an  appeal  from  a  judgment  (or  decree,  or  order,  or  other  deter- 
mination) of  inhere  designate  the  court  wherein  the  judgment,  decree, 
or  other  determination  was  rendered  or  made) ,  and  thereafter  John 
Doe,  the  above  named  respondent,  by  Arthur  Wood,  his  attorney, 
likewise  appeared  in  this  court  (or  designate  the  appellate  court  by 
its  appropriate  title),  and  such  proceedings  were  had,  that  after 
hearing  the  counsel  for  the  respective  parties,  and  after  consideration 
of  the  questions  on  this  appeal  and  due  deliberation  thereon,  this 
court  (or  designate  the  appellate  court  by  its  appropriate  title)  did 
order  and  adjudge  that  the  judgment  (or  decree,  or  order,  or  other 
determination)  of  the  [here  designate  the  court  from  which  the 
appeal  was  taken)  be  affirmed  (or  reversed),  with  costs  to  the 
respondent  against  the  appellant  (or  other  determination  as  to  costs 
as  may  be  required  by  the  decision) . 

And  it  is  further  ordered  that  the  aforesaid  record,  and  other  pro- 
ceedings in  this  court  be  remitted  to  inhere  designate  the  court  from 
which  the  appeal  was  taken),  for  further  proceedings  therein  ac- 
cording to  law. 

It  is  therefore  considered  that  the  said  judgment  be  inhere  state  the 
judgment  with  exactness) ,  and  hereupon  the  said  notice  of  appeal 
and  the  return  thereto  {or  such  other  papers  as  may  be  required  by 
the  statutes  or  rules)  together  with  (a  copy  of)  the  judgment  of  this 
court  {or  designate  the  appellate  court  by  its  appropriate  title)  are 
remitted  by  the  said  court  into  {here  designate  the  court  from  which 
the  appeal  was  taken)  for  such  further  proceedings  herein  as  are 
provided  for  by  law.  Edward  Green, 

{Seal  of  the  ap-  Clerk  of  {here  designate  the 

peltate  court.)  appellate  court  by  its  appropriate  title). 

1.  This  form  of  remittitur  is  adapted  required  by  statutes  or  rules,  may  be 
for  use  in  the  state  of  New  York,  but     used  elsewhere. 

with   such   modifications   as    may  be        3.  Or  give  other  official  title  of  the 

presiding  judge. 
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(  Title  of  appellate  courts 
Clerk'' s  ojffice,  and  location  thereof.) 
I  hereby  certify  that  the  preceding  record  contains  a  correct  tran- 
script of  the  proceedings  in  said  action  in  the   [here  designate  the 
appellate  court  by  its  appropriate  title),  togetlier  with  the   papers 
originally  filed  therein  attached  thereto. 

Edward  Green, 

Clerk  of  {^here give 
the  official  title  as  above). 

b.  In  New  Jersey. 

(1)  On  Affirmance. 

Form  No.  1976. 

New  Jersey  Court  of  Errors  and  Appeals.      October 'Y:t,xvc\,  i896. 
Between 

yohn  Doe,  appellant, 

and 

Richard  Roe,  respondent. 

This  cause  having  been  brought  to  a  hearing  on  an  appeal  from 
the  court  of  chancery  at  the  present  (or  the  last)  tenn,  now,  after 
hearing  Augustus  A.  Rich,  of  counsel  for  the  appellant,  and  Rob- 
ert D.  Winthrop,  of  counsel  for  the  respondent,  and  after  due  con- 
sideration of  the  questions  brought  up  on  this  appeal,  it  is  ordered, 
adjudged,  and  decreed  that  the  decree  (or  order  or  other  determina- 
tion) of  the  said  court  of  chancery  made  on  the  10th  day  of  October, 
i896,  from  which  this  appeal  is  taken  be  *  and  the  same  hereby  is 
in  all  things  affirmed  with  costs  of  this  appeal  (or  with  costs  iti  this 
court  and  in  the  court  of  chancery)  to  be  paid  by  the  appellant. 

And  it  is  further  ordered  that  the  record  herein  be  remitted  to 
the  court  of  chancery  for  further  proceedings  in  accordance  with 
law  and  the  practice  of  said  court. 

On  motion  of  Robert  D.  Winthrop,  solicitor  of  respondent. 

(Annex  certijicate  of  clerk  of  appellate  court,  under  seal.) 

(2)  On  Reversal. 
Form  No.   1977 

(  Commencing  as  in  Form  No.  1976,  and  continuing  down  to  *) 
reversed,  set  aside,  and  held  for  naught,  with  costs  of  this  appeal 
(or  with  costs  in  this  court  and  in  the  court  of  chancery)  to  be  paid 
by  the  respondent. 

And  it  is  further  ordered  that  the  record  and  proceedings  be  re- 
mitted to  the  court  of  chancery,  to  the  end  that  this  decree  may 
be  carried  into  execution  (or  "  that  a  decree  be  entered  in  the  court  of 
chancery  for,"  etc.,  inserting  the  provisions  of  the  decree,  or  such 
other  directions  as  the  court  may  make)  {^concluding as  in  Form  No. 
1976,  with  such  modifications  as  may  be  necessary  from  the  circum- 
stances of  the  case). 
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e.  In  Pennsylvania. 

Form  No.  1978. 
Eastern  District  of  Pennsylvania,  ss. 
(seal)     The  Commonwealth  of  Pennsylvania. 

To  the  Justices  of  the  Court  of  Common  Pleas  of  the  county  of 
Chester,  greeting : 

Whereas,  by  virtue  of  our  writ  of  certiorari,  issued  by  our 
Supreme  Court  of  Pennsylvania  for  the  Eastern  District,  and 
returnable  thereto  on  the  first  Monday  of  October,  iS90,  a  record 
was  brought  into  the  said  court  on  an  appeal  by  Richard  Roe  from 
your  judgment  in  the  cause  numbered  ^^,  September  Term,  i8,W, 
wherein  John  Doe,  the  appellee  herein,  was  plaintiff,  and  Rich- 
ard Roe,  the  appellant  herein,  was  defendant,  and  such  proceed- 
ings were  had  in  our  said  Supreme  Court,  that  the  following  decree 
was  made,  to  wit  {here  insert  the  decree),  and  the  records  and 
proceedings,  and  all  things  concerning  the  same,  were  ordered  by 
our  said  Supreme  Court,  to  be  returned  to  your  said  Court  of 
Common  Pleas  for  the  county  of  Chester,  as  well  for  execution,  or 
otherwise,  as  to  justice  shall  appertain:  Wherefore  we  do  now 
remit  you  the  record  of  the  said  decree  and  the  proceedings  thereof 
for  execution  or  otherwise  as  aforesaid. 

Witness  the  Honorable  James  P.  Sterrett,  Chief  Justice  of  our 
said  Supreme  Court,  at  Philadelphia  in  the  said  commonwealth, 
the  tenth  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six. 

William  R.  Reed,  Prothonotary. 

d.  New  York  —  From  Former  Court  of  Errors  to  Supreme  Court. 

Form  No.  1979.1 
(Precedent  in  8  Peters  (U.S.)  314.) 
WCaption.)^"^  The  court  for  the  correction  of  errors  having 
heard  the  counsel  for  both  parties  and  diligently  examined  and 
fully  understood  all  and  singular  the  premises,  and  inspected  as 
well  the  record  and  proceedings  aforesaid  as  the  mandate  of  the 
said  supreme  court  of  the  United  States  :  it  is  thereupon  declared 
and  adjudged  by  this  court  that  a  consul-general  of  the  king  of 
Saxony  is,  by  the  constitution  and  law  of  the  United  States,  exempt 
from  being  sued  in  a  state  court.  It  is  further  adjudged  and 
declared  that  the  supreme  court  of  the  state  of  New  York  is  a  court 
of  general  common  law  jurisdiction,  and  that  by  the  laws  of  this 
state,  this  court  has  no  jurisdiction,  power,  or  authority,  to  reverse 
a  decision  of  the  said  supreme  court   for  any  error  in  fact,  or  any 

1.  This    remittitur  was    made    in    a  state  court,  the  above  form  is  found  in 

proceeding   in    error.     The    form     is  the  statement  of  the  case  in  Davis  :•. 

given   under  this    subdivision,  as  the  Packard,  8  Pet.  (U.  S.)  316. 
appellate  proceedings  on  writ  of  error        2.  The  caption  and   formal  parts  of 

and  appeal  are    practically  the  same,  this   remittitur  do   not  appear  in  the 

Though   a   part  of  the  record  in  the  reported  case. 
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other  error  than  such  as  appears  upon  the  face  of  the  record  and 
proceedings  of  the  said  supreme  court,  and  that  no  other  errors  can 
be  assigned  or  regarded  as  a  ground  of  reversal  of  judgment  of  the 
said  supreme  court,  than  such  as  appear  upon  the  record  and  pro- 
ceedings of  the  said  supreme  court,  and  which  relate  to  questions 
which  have  actually  been  brought  before  the  justices  of  that  court 
for  their  decision  thereon,  by  a  plea  to  the  jurisdiction  of  that  court 
or  otherwise  ;  and  that  this  court  was  not  authorized  to  notice  the 
allegations  of  the  said  Charles  A.  Davis,  assigned  for  error  in  this 
court,  that  he  was  consul-general  of  the  king  of  Saxony,  or  to  try 
the  truth  of  the  said  allegation,  or  to  regard  the  said  allegation  as 
true;  and  that,  by  the  laws  of  this  state,  the  replication  of  the 
defendant  to  an  assignment  of  errors,  that  there  is  no  error  in  the 
record  and  proceedings  aforesaid  or  in  the  giving  of  the  judgment 
of  the  supreme  court,  was  not  an  admission  of  the  truth  of  any 
matter  assigned  as  error  in  fact,  or  which  was  not  properly 
assignable  for  error  in  this  court;  and  that  if  there  was  no  error 
upon  the  face  of  the  record  and  the  proceedings  in  the  supreme 
court,  the  defendant  in  error  was  entitled  to  a  judgment  of  affirm- 
ance according  to  the  laws  of  this  state,  any  inatter  assigned  for 
error  in  fact,  to  the  contrary  notwithstanding.  And  it  is  further 
declared  and  adjudged  that,  by  the  laws  of  this  state,  if  there  is  any 
error  in  a  judgment  of  the  said  supreme  court,  or  in  the  proceedings, 
which  is  properly  assignable  for  error  in  fact,  the  party  aggrieved 
by  such  error  may  sue  out  a  writ  of  error,  coram  vobis,  returnable 
in  the  said  supreme  court,  upon  which  the  plaintiff  in  error  may 
assign  errors  in  fact.  And  if  such  errors  in  fact  are  admitted,  or 
are  found  to  be  true  by  the  verdict  of  a  jury  upon  an  issue  joined 
thereon,  the  said  supreme  court  may  revoke  their  said  judgment ;  and 
that,  for  any  error  in  the  judgment  of  the  said  supreme  court  upon 
the  said  writ  of  error  coram  vobis,  this  court  has  jurisdiction  and 
authority  upon  a  writ  of  error  to  the  said  supreme  court  to  review 
the  said  last  mentioned  judgment,  and  to  give  such  judgment,  in 
the  premises  as  the  said  supreme  court  ought  to  have  given.  It  is 
therefore  the  opinion  of  this  court  that,  although  the  said  Charles 
A.  Davis,  the  plaintiff  in  error  in  this  cause,  might  have  been  the 
consul-general  of  the  king  of  Saxony,  and  as  such  was  not  liable  to 
be  sued  in  the  state  court,  yet  inasmuch  as  the  fact  that  he  was 
such  consul  no  where  appeared  in  the  record  of  the  judgment  of 
the  said  supreme  court,  the  defendant  in  error  is  entitled  to  the 
judgment  of  this  court,  affirming  the  said  judgment  of  the  said 
supreme  court.  But  the  defendant  in  error  having,  upon  the  filing 
of  the  said  mandate  of  the  said  supreme  court  of  the  United  States, 
applied  to  this  court  to  dismiss  the  writ  of  error  to  the  said 
supreme  court  of  this  state,  it  is  therefore  ordered  and  adjudged 
that  the  said  last  mentioned  writ  of  error  be  quashed ;  ami  it  is 
further  ordered  and  adjudged  that  the  said  defendants  in  error 
recover  against  the  plaintiff  in  error  their  costs  in  this  court, 
according  to  the  statute  in  such  case  made  and  provided,  to  be 
taxed,  and  also  interest  on  the  amount  of  the  judgment  of  the  court 
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below,  by  way  of  damages;    and  that  the  proceedings  be  remitted 
to  the  said  supreme  court  of  this  state  \{usual  conc/uswn)]A 

13.  Notice  of  Filing  Remittitur. 

Form  No.  1980. 

(  Title  of  cause  and  of  court. ) 

Take  notice  that  the  remittitur  of  inhere  designate  the  appellate 
court)  was  this  day  filed  in  the  ofHce  of  the  clerk  of  (/lere  designate 
the  court  to  -which  the  cause  ivas  remitted) .  and  that  on  the  SOth  day 
of  October.,  i8.96\  I  shall  move  this  court  at  a  term  thereof  (or  at  a 
special  term  thereof)  to  be  held  in  {here  state  the  place  of  holding) 
at  the  opening  of  the  court  on  that  day  (or  designate  the  hour),  or 
as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  that  judg- 
ment be  entered  thereon.  {Date,  sigttature  of  counsel ,  and  address 
as  in  Form  No.  1896.) 

14.  Certification  to   Probate   Court  by  Court  of  Common 

Pleas  in  Ohio. 

Form  No.   i  9  8  i .  2 

State  of  Ohio,  Allen  county. 

To  the  Probate  Judge  of  Allen  county.  Greeting  : 

In  accordance  with  the  statutes  in  such  cases  made  and  provided, 
I  herewith  certify  to  you  the  authenticated  transcript  of  the  orders 
and  judgment  in  the  proceedings  of  the  Court  of  Common  Pleas  of 
Allen  county,  in  the  state  of  Ohio,  in  the  cause  wherein  John  Doc 
was  plaintiff  and  Richard  Roe  defendant. 

In  witness  whereof  I  hereto  set  my  hand  and  affix  the  seal  of  the 
said  court,  this  20th  day  of  October,  i8.96*. 

JEdivard  Green, 
Clerk  of  Allen  County  Court  of  Common  Pleas. 

(Attach  the  authenticated  transcript  referred  to.) 

15.  The  Mandate. 

a.  In  Iowa. 

Form  No.  1982. 
(  Caption . ) 

To  the  District  Court  in  and  for  Harrison  county  : 
Whereas  our  Supreme  Court  having  certified  the  record  and  pro- 
ceedings in  the  cause  in  the  said  district  court  wherein  John  Doc 
was  plaintiff  and  Richard  Roe  was  defendant,  and  in  which  a  judg- 
ment was  rendered  in  favor  of  the  said  plaintiff  and  against  the 
said  defendant  from  which  the  defendant  appealed  to  our  Supreme 

1.  The  caption  and  formal  parts  of        2.  This  form  was  drawn  under  Rev. 
this  remittitur   do  not  appear  in    the     Stat.  Ohio  ( 189^),  ^  6410. 
reported  case. 
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Court  for  the  state  of  Iowa  aforesaid,  and  said  court  having  duly 
examined  the  record  and  proceedings  did  on  the  25th  day  of  Octo- 
ber^ iS96,  affirm  the  judgment  so  rendered  in  the  district  court  : 
Now,  therefore,  you  are  commanded  that  you  proceed  with  all  con- 
venient speed  in  the  same  manner  as  if  no  appeal  had  been  taken 
or  prosecuted  to  this  court. 

Witness,  Edtvard  Green,  Clerk  of  the  Supreme  Court  of  the 
state  of  Iowa,  who  has  hereto  signed  his  name  and  affixed  the  seal 
of  the  said  Supreme  Court. 

(seal)  Edward  Green,  Clerk. 

b.  From  United  States  Supreme  to  United  States  District  Court. 

Form   No.   1983. 

(Precedent  in  U.  S.  v.  Fremont,  18  How.  (U.  S.)  30.) 

Mandate  Supreme  Court  United  States. 
United  States  of  America,  ss. 
The  President  of  the  United  States  of  America,  to  the  Honorable 
the  judge  of  the  district  court  of  the   United  States  for  the 
northern  district  of  California:    Greeting  : 

Whereas  lately,  in  the  district  court  of  the  United  States  for  the 
northern  district  of  California,  before  you,  in  a  cause  between  the 
United  States,  appellants,  and  John  C.  Fremont,  claimant  and 
appellee ;  the  decree  of  the  said  district  court  was  in  the  following 
words,  namely  : 

This  cause  coming  on  to  be  heard  at  the  above  stated  term,  on 
appeal  from  the  final  decision  of  the  commissioners  to  ascertain  and 
settle  private  land  claims  in  the  State  of  California,  under  the  act 
of  congress  approved  March  3,  1851,  upon  the  transcript  of  the  pro- 
ceedings and  decision,  and  the  papers  and  evidence  on  which  said 
decision  was  foimded,  and  also  upon  the  testimony  and  depositions 
taken  before  this  court,  and  the  arguments  of  counsel  for  the  United 
States  and  for  the  claimant  being  heard,  it  is  ordered,  adjudged,  and 
decreed,  that  the  decision  of  the  said  commissioners  be  in  all  things 
reversed  and  annulled,  and  that  the  said  claim  be  held  invalid  and 
rejected,  "  as  by  the  inspection  of  the  transcript  of  the  record  of  the 
said  district  court  which  was  brought  into  the  supreme  court  of  the 
United  States,  by  virtue  of  an  appeal  agreeably  to  the  act  of  con- 
gress in  such  cases  made  and  provided,  fully  and  at  large  appears. 

And  whereas  in  the  present  term  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty  four,  the  said  cause 
came  on  to  be  heard  before  the  said  supreme  court  on  the  said  tran- 
script of  the  record,  and  was  argued  by  counsel,  on  consideration 
whereof  it  is  the  opinion  of  this  court  that  the  claim  of  the  peti- 
tioner to  the  land  as  described  and  set  forth  in  the  record  is  a  good 
and  valid  claim.  Whereupon  it  is  now  here,  ordered,  adjudged, 
and  decreed,  by  this  court,  that  the  decree  of  the  said  district  court 
in  this  case  be  and  the  same  is  hereby  reversed,  and  that  this  cause 
be  and  the  same  is  hereby  remanded  to  the  said   district   court   for 
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further  proceedings  to  be  had  therein,  in  conformity  to  the  opinion 
of  this  court. 

You,  therefore,  are  hereby  commanded  that  such  further  proceed- 
ings be  had  in  said  cause,  in  conformity  to  the  opinion  and  decree 
of  this  court  as  according  to  right  and  justice,  and  the  laws  of  the 
United  States,  ought  to  be  had,  the  said  appeal  notwithstanding. 

Witness  the  Honorable  Roger  B.  Taney,  chief  justice  of  said 
supreme  court,  the  first  Monday  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  ^wA  fifty -four. 

Wm.   Thomas  Carroll. 
Clerk  Supreme  Court  of  the  United  States. 

c.  From  United  States  Supreme  Court  to  Supreme  Court  of  the  State  of 

New  York. 

Form  No.  1984.1 

(Precedent  in  Davis  v.  Packard,  8  Peters  (U.  S.)  314.) 

The  United  States  of  America,  ss.  The  president  of  the  United 
States  of  America,  to  the  president  of  the  senate  of  the  state  of 
New  York,  the  senators,  chancellor  and  justices  of  the  supreme 
court  of  the  said  state,  being  the  judges  of  the  court  for  the  trial  of 
impeachments  and  correction  of  errors,  holden  in  and  for  the  said 
state- of  New  York.     Greeting  : 

Whereas,  lately,  in  the  court  for  the  trial  of  impeachments  and 
correction  of  errors,  holden  in  and  for  the  state  of  New  York,  be- 
fore you,  or  some  of  you,  in  a  cause  between  Charles  A.  Davis, 
plaintiff  in  error,  and  Isaac  Packard,  Henry  Disdier,  and  William 
Morphy,  defendants  in  error ;  the  judgment  of  the  said  court  for  the 
trial  of  impeachments  and  correction  of  errors,  was  in  the  follow- 
ing words,  to  wit:  "Therefore,  it  is  considered  by  the  said  court 
for  the  correction  of  errors,  that  the  judgment  of  the  supreme  court 
aforesaid  be,  and  the  same  is  hereby  in  all  things  affirmed.  It  is 
further  considered,  that  the  said  defendants  in  error  recover,  against 
the  plaintiff  in  error,  their  double  costs,  according  to  the  statute  in 
such  case  made  and  provided,  to  be  taxed  in  defending  the  writ  of 
error  in  this  cause,  and  also  interest  on  the  amount  recovered,  by 
way  of  damages,"  as  by  the  inspection  of  the  transcript  of  the 
record  of  the  said  court  for  the  trial  of  impeachments  and  correc- 
tion of  errors,  which  was  brought  into  the  supreme  court  of  the 
United  States  by  virtue  of  a  writ  of  error,  agreeably  to  the  act  of 
congress  in  such  case  made  and  provided,  fully  and  at  large  appears. 
And  whereas,  in  the  present  term  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-three,  the  said  cause 
came  on  to  be  heard  before  the  said  supreme  court,  on  the  said 
transcript  of  the  record,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court,  that  the  plaintiff  in 
error,  being  consul-general  of  the  king  of  Saxony,  exempted  him 

1.  This  mandate,  though  made  in  a     peals,   and    is    for    that    reason  here 
proceeding  in  error,  is  adapted  to  ap-     given. 
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from  being  sued  in  the  state  court ;  by  reason  whereof,  the  judg- 
ment rendered  by  the  court  for  the  trial  of  impeachments  and  cor- 
rection of  errors,  is  erroneous.  Whereupon,  it  is  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  court  for  the 
trial  of  impeachments  and  correction  of  errors  be,  and  the  same  is 
hereby  reversed;  and  that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  court,  with  directions  to  conform  its  judgment 
to  the  opinion  of  this  court. 

You,  therefore,  are  hereby  commanded,  that  such  further  pro- 
ceedings be  had  in  said  cause,  as  according  to  right  and  justice,  and 
in  conformity  to  the  opinion  and  judgment  of  said  supreme  court 
of  the  United  States,  and  the  laws  of  the  United  States,  ought  to 
be  had,  the  said  writ  of  error  notwithstanding. 

Witness  the  honourable  John  Marshall^  chief  justice  of  said  su- 
preme court,  the  second  J\Ionday  of  January^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-three. 

WilliaTn  Thomas   Carroll., 
Clerk  of  the  Supreme  Court  of  the  United  States. 

16.  Order  Remanding- Cause.  ^ 

Form  No.  1985. 

{Caption  and  commencement.)^ 

Ordered  that  this  cause  be  remanded  to  {here  insert  title  of  court 
from  "iVhich  appeal  'was  taken),  and  that  it  be  certified  to  said 
court,  that  it  is  the  opinion  and  decision  of  this  court  that  there  was 
(or  zvas  no)  error  committed  by  said  court  in  {here  set  out  the  deter- 
mination appealed  from) .,  and  that  such  further  proceedings  be  had 
on  such  judgment  as  to  law  and  justice  may  appertain. 

Form  No.  1986. 

State  of  Michigan.,  in  the  Circuit  Court  of  Afontcalm. 
At  a  Session  of  the  Circuit  Court  for^ 
the  County  of  Montcalm.,  held  at  the  I 

Court  House  in  the  City  of  Stanton,  [ 
on  \\\Q.  first  day  of  October,  i896.  J 

Present,  Honorable  Richard  King,  Circuit  Judge. 

In  the  matter  of  the  appeal  of  William  Walker  from  the  decision 
rendered  by  the  commissioners  on  claims  against  the  estate  of 
Henry  fohnson  deceased,  disalloAving  the  claim  of  the  said  William 

Walker  against  said  estate,  the  jury  rendered  a  verdict  in  favor  of 
the  said  William  Walker  and  against  said  estate  for  the  sum  of 
%2o0;   now,  therefore,  on  motion  of  yohn  F.   Blair,  attorney  for 

1.    Maryland  —  Requisites    of   Order  have  been  made  before  the  said  court 

Remanding  Canse. — It  shall  be  the  duty  or    that    may    be    presented    by    the 

of   the  court    of  appeals   in  its  order  record.     Pub.  Gen.  Laws  Md.,  Art.  5, 

remanding   the  cause   to   express  the  ^  36. 

reasons  for  the  remanding,  and  also  to        2.  For  the  formal  parts  of  an  order 

determine  and    declare  the  opinion  of  in  any  particular  jurisdiction,  consult 

the    court    in    all  points  which    may  the  title  Ordkrs. 
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said  William  Walker,  and  after  hearing  William  Richardson  on 
behalf  of  the  estate  of  said  Henry  Johnson,  it  is  ordered  and  ad- 
judged that  the  said  William  Walker  recover  of  said  estate  the  sum 
of  %2o0,  and  that  this  decision  be  certified  by  the  clerk  of  this  court 
to  the  Probate  Court  for  Montcalm  county  for  further  proceedings 
thereon. 

17.  Judgment  in  Court  Below  after  Appeal. 

a.  Of  Afflpmanee. 

(1)  In  General. 

Form  No.  1987. 

(Precedent  in  note  to  Union  India  Rubber  Co.  v.  Babcock,  i  Abb.  Pr.  (N.  Y. 

Super.  Ct. )  267.) 

(  T'itle  of  court  and  of  cause. ) 

This  cause  having  been  brought  on  upon  the  remittitur  herein 
sent  down  from  the  Court  of  Appeals  and  now  filed  in  this  court, 
by  which  remittitur  it  appears  that  an  appeal  was  taken  by  the  de- 
fendants from  the  judgment  of  this  court  to  the  said  Court  of  Ap- 
peals, and  that  such  appeal  had  been  dismissed  by  such  court  with 
costs  for  \vant  of  prosecution,  and  that  the  record  and  proceedings 
had  been  directed  by  said  Court  of  Appeals  to  be  remitted  to  this 
court,  and  this  court  directed  to  enforce  the  said  judgment  of  the 
Court  of  Appeals  according  to  law.  Now,  therefore,  on  motion  of 
Mr.  Rodman  of  counsel  for  the  plaintiffs,  it  is  ordered  and  adjudged 
that  the  judgment  of  the  said  Court  of  Appeals  be,  and  the  same  is 
hereby  made  the  judgment  of  this  court ;  and  that  the  plaintiffs 
have  execution  against  the  defendants  for  the  costs  when  adjusted 
by  the  clerk  and  inserted  in  this  judgment,  as  well  as  for  the  amount 
adjudged  to  be  recovered  in  and  by  the  judgment  of  this  court 
in  this  cause  entered  the  9th  of  fuly,  in  the  year  i8J^/  and  that 
this  order  or  judgment  be  annexed  to  the  judgment  record  herein. 

(2)  With  Modification. 

Form  No.  1988. 

(Precedent  in  Marsh  7-.  Nichol.'s,  140  U.  S.  352.)! 

[  (  Caption  and  title  of  cause. )  ]  2 

This  cause  having  been  heretofore  taken  by  appeal  to  the  Supreme 
Court,  and  the  decree  heretofore  rendered  in  this  court  having 
been  affirmed  and  amended  in  the  Supreme  Court,  and  the  cause 
having  been  remitted  to  this  court  with  an  order  directing  [that]  the 
said  amendment  be  entered  by  this  court  as  a  decree  of  this  court, 

1.  This   precedent   was   a  decree  of        2.  The  words  to  be  supplied  in  \     ] 
the  Circuit  Court  for  Calhoun  county,     are  not   to  be   found  in  the    reported 
Michigan,   which    is    printed    in    the     case,  as  printed, 
statement  of  the  case  in  140  U.  S.,  at 
page  352. 
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it  is  now  here,  in  pursuance  of  the  said  order  of  the  Supreme  Court, 
ordered,  adjudged  and  decreed  that  the  said  defendants  make,  exe- 
cute and  deliver  to  the  complainant,  within  forty  days  after  the 
entry  of  this  order,  a  release  releasing  the  said  complainant,  Nich- 
ols^ Shepard  &  Co.,  from  all  claim,  right  or  demand  on  the  part 
of  them,  the  said  £lon  A.  Marsh,  Minard  La  Fever,  and  yames 
Scott,  by  reason  of  the  manufacture,  use  or  sale  heretofore  of  the 
said  invention  relating  to  valve  gear  in  the  form  and  style  as  ex- 
hibited on  the  said  engine  described  in  the  decree  in  this  cause,  and 
also  releasing  the  said  Nichols,  Shepard  &  Co.  from  all  claims, 
rights  or  demands  on  behalf  of  them,  the  said  Elon  A.  Marsh, 
Minard  La  Fever,  and  yames  Scott,  arising  from  their  making, 
using  or  vending  the  said  device  hereafter, 

b.  Of  Reversal. 
Form  No.  1989. 

(  Title  of  court  and  cause. ) 

It  appearing  that  the  above  named  Richard  Roe  filed  an  appeal 
from  the  decree  (or  interlocutory  decree,  or  order)  made  (or  entered) 
herein  on  the  fourth  day  of  September ,  i896,  to  inhere  designate  the 
appellate  court),  which  said  court  has  determined  the  said  appeal, 
and  has  remitted  the  proceedings  thereoti  to  this  court,  with  direc- 
tions to  proceed  further  thereon  according  to  law  :  now,  therefore, 
on  reading  the  said  remittitur,  whereby  it  appears  that  the  inhere 
insert  name  of  appellate  court)  has  rendered  a  decision  that  the  said 
decree  (or  interlocutory  decree,  or  order)  made  (or  entered)  herein 
as  aforesaid  be  in  all  things  reversed,  set  aside,  and  holden  for 
naught  (or  xvhatever  the  determination  of  the  appellate  court  was, 
together  -with  the  direction  as  to  payment  of  costs),  it  is,  on  the  mo- 
tion of  Augustus  A.  Rich,  Esq.,  of  counsel  for  Richard  Roe,  the 
appellant  herein,  ordered,  that  the  said  decree  of  inhere  designate 
the  appellate  court)  be,  and  the  same  hereby  is  made,  the  decree  of 
this  court,  and  further  it  is  ordered  inhere  insert  any  further  direc- 
tion made  necessary  by  the  remittitur,  as  that  an  execution  issue  for 
the  costs). 

Form  No.  1990. 

(Precedent  in  U.  S.  v.  Fremont,  18  How.  (U.  S.)  32.) 

The  United  States,  appellants,  ) 

V.  V  Stated  term,  yune  27,  i855. 

yohn  C.  Fremont,  appellee.  ) 
Comes  now  the  said  yohn  C.  Fremont,  by  his  attorney,  and  the 
United  States  by  theirs,  also  come,  and  the  mandate  of  the  supreme 
court  of  the  United  States  having  been  filed  in  this  court,  duly 
authenticated  under  the  seal  of  the  said  supreme  court,  and  certified 
by  the  clerk  thereof — whereby  it  appears  that  at  the  December 
term  of  the  said  supreme  court,  i854,  that  is  to  say,  on  the  10th  day 
of  March,  1 8-5.5,  upon  the  appeal  by  the  said  yohn  C.  pyemont,  from 
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the  decree  of  this  court,  reversing  the  decision  of  the  said  commis- 
sioners, and  holding  invalid  and  rejecting  the  claim  of  the  said 
yohn  C.  Fremont^  (the  said  appeal  having  come  on  to  be  heard  be- 
fore the  said  supreme  court,  upon  the  transcript  of  the  record  of  this 
court,)  the  said  supreme  court  rendered,  and  pronounced  a  judg- 
ment and  decree  in  the  following  words  to  wit :  "  It  is  the  opinion 
of  this  court  that  the  claim  of  the  petitioner  to  the  land  as  described 
and  set  forth  in  the  record,  is  a  good  and  valid  claim.  Whereupon, 
it  is  now  here  adjudged  and  decreed  by  this  court  that  the  decree 
of  the  said  district  court  in  this  cause  be  and  the  same  is  hereby 
reversed,  and  that  this  cause  be  and  the  same  is  hereby  remanded  to 
the  said  district  court  for  further  proceedings  to  be  had  therein  in 
conformity  to  the  opinion  of  this  court. 

It  is  therefore  ordered,  adjudged,  and  decreed,  by  this  court,  that 
the  claim  of  the  said  John  C.  Fremont,  to  the  land  as  described 
and  set  forth  in  the  record,  is  a  good  and  valid  claim,  and  that  the 
said  claim  be  and  the  same  is  hereby  confirmed  to  the  extent  of  ten 
square  leagues,  the  quantity  specified  in  the  original  grant,  set  forth 
in  the  record,  and  within  the  limits  therein  mentioned,  the  said  land 
to  be  surveyed  in  the  form  and  divisions  prescribed  by  law  for  sur- 
veys in  California  and  in  one  entire  tract. 

M.  Hall  McAllister, 
Circuit  Judge  United  States  District  of  California. 

Ogden  Hoffman,  Jr., 
United  States  District  Judge. 
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APPEARANCES. 

I.  GENERAL  APPEARANCE,  1 1  lo. 

1.  By  Attorney,  1 1  lo. 

a.  In  General,  mo. 

b.  Of  Claimant  in  Case  of  Seizure,  1112. 
%.  By  Defendant  in  Person,  1 1 1 2. 

11.  GENERAL  APPEARANCE  AND  DEMAND  OF  COMPLAINT,  ETC.,  1 1 13. 

1.  By  Attorney,   11 13. 

8.  By  Defendant  in  Person,  1 1 1 5. 

III.  GENERAL  APPEARANCE  AND  WAIVER  OF  PROCESS,  11 15. 

1.   In  General,  1115. 
3.  In  Foreclosure,   11 16. 

IV.  SPECIAL  APPEARANCE,  1 1 16. 

V.  WITHDRAWAL  OF  APPEARANCE,  11 16. 

1.  Application  for  Withdrawal,  11 16. 

».  Rule    to   Show     Cause   why    Defendant     may   Not     Withdraw 

Appearance,  11 17. 
3.   Order  Granting  Leave  to  Withdraw,  11 17. 

CROSS-REFERENCES.  1 

For  Forms   relating  to   Entry   of   Appearance   and   Default,    see   the   title 

DEFAULTS. 
For  Forms  relating  to  Extension  of  Time  for  Appearance,  and  Answer,  see  the 

title  ANSWERS  IN  CODE  PLEADING,  ante,  page  851  et  seq. 
For  Forms  relating  to  Notices  generally,  see  the  title  NOTICES. 

I.  GENERAL  APPEARANCE. 

1.  By  Attorney. 

a.  In  GeneraL 

Form  No.  i  99  i. 

Middlesex,  ss.      Superior  Court,  October  Sitting,  i896. 
yohn  Doe.,  plaintiff,       ) 
against  > 

Richard  Roe,  defendant.  ) 

In  the  above  action  I  appear  for  the  defendant. 

Jeremiah  Mason. 

1.  For  matter  relating  to  the  prac-     the  title  Appearaxces,  2  Encyc.  of 
tice  connected  with  appearances,  see     Pl.  and  Pr.  588. 
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Form  No.   i  992. 

In  the  Circuit  Court  of  the  Second  Judicial  Circuit  of  the  State  of 
Florida,  in  and  for  Leon  County. 
yohn  Doe,  plaintiff,  ^ 

against  V 

Richard  Roe,  et  al.,i  defendants.  ) 

The  Clerk  of  the  Circuit  Court  will  please  enter  general  appear- 
ance for  the  defendant  in  the  above  entitled  cause,  on  the  Rule  Day 
in  Spring  "X^QXTo.,  A.D.  \W6.     And  oblige, 

yeremiah  Mason, 

Attorney  for  Defendant. 
Form  No.  1993. 

•^  ,       '•     J.  '         /in    the    Circuit    Court    of   Baltimore 

Richard  ^?^!i'defendant.  )       ^^'0''  ^'^'^'''  'T^''"^'  '^^^- 
Mr.  Robertson: 

Enter  my  appearance  for  defendant. 

yoseph  Story. 
Form  No.  1994. 

In  the   Circuit   Court   of    the   United   States  of   America,  for   the 
Southern  District  of  JVeiv  Tork. 
yohn  Doe,  plaintiff,        i  No.  536. 

against  >  Assumpsit. 

Richard  Roc,^  defendant.  )  The  appearance  of  the  defendant  in  the 
above  entitled  cause  is  hereby  entered,  by  his  attorneys. 

Long  d:  Moore. 

Form  No.  1995. 

(  Caption  and  title  of  cause  as  in  Form  No.  1994. ) 
The  defendant's  appearance   is  entered  in  the  above  cause  this 
Jirst  day  of  October,  A.D.  \%9e. 

By  yeremiah  Mason, 

Attorney  for  Defendant. 

Form  No.  X996. 
(Precedent  in  Garrison  v.  McGowan,  48  Cal.  593.) 
C  McGowan     ) 

V.  > 

C.  K.  Garrison.  ) 

I  hereby  appear  as  attorney  for  the  defendant,  C  K.  Garrison^ 
in  the  above-entitled  cause,  to  defend  the  same  for  him. 

H.  K.  Moore, 

Defendant's  Attorney. 
San  Francisco,  April  12th,  i870. 

1.  It  is  sufficient  to  name  enoupjh  of     Seedhoiise  v.  Broward,  34  Fla.  519;  i 
the  parties,  where  there  are  several,     Abb.  New  Pr.  713. 
to    unmistakably    identify  the  cause. 
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1997.  APPEARANCES.  2000. 

Form  No.  1997. 

(Precedent  in  Seedhouse  v.  Broward,  34  Fla.  519.) 

In  Circuit  Court,  Fourth  Judicial 
Circuit  of  Florida.,  Duval  County, 
In  Chancery. 
Henry  Seedhouse  and  Helen  Seedhouse  vs.  Frederick  W.  Dagen- 
hart^  Abram  Campbell  Gt  al.^ 

The  clerk  of  said  court  will  please  enter  defendants'  appearance 
in  foregoing  suit. 

Yours  truly, 

T.  A.  d  B.  B.  MacDonell, 

Defendants'  Solrs. 

b.  Of  Claimant  in  Case  of  Seizure. 
Form  No.  1998. 

In   the  District  Court   of  the   United   States  of  America,  for  the 

Southern  District  of  Ne-w  York. 
The  United  States  of  America  ) 

against  \  No.  231^. 

Thirteen  Bales  of  Wool.        ) 
To  John  Hancock.,  Esq.,  Clerk. 

Please  to  enter  our  appearance  as  attorneys  for  "John  Doe,  the 
claimant  of  the  above  mentioned  thirteen  bales  of  wool. 

Long  &  Moore., 

Attorneys  for..Claimant8. 
Dated  October  1,  iS96. 

2.  By  Defendant  in  Person. 

Form  No.  1999. 
>lina,  )  j^ 
County  of  Abbeville.  \ 

fohn  Doe,  plaintiff,        ) 
against  > 

Richard  Roe,"^  defendant.  ) 
To  feremiah  Mason,  Esq.,  Plaintiff's  Attorney. 

Sir  :   Please  take  notice  *  that  I  appear  in  this  action. 

Richard  Roe. 
Abbeville  Court  House,  October  1,  i896. 

Form  No.  2000. 

(Precedent  in  Hoes  v.  Van  Alstyne,  16  111.  384.) 

Z,a  Salle  County  Circuit  Court. 

yohn  V.  A.  Hoes  ads.  Isaac  Van  Alstyne.  I  do  hereby  enter 
my  appearance  in  this  cause,  and  request  the  Clerk  of  said  court  to 
enter  the  same  of  record.  fohn    V.  A.  Hoes. 

Ottawa,  April  11,  \%5J,. 

1.  It  was  held  in  this  case  that  it  is  the  action,  but  only  enough  of  them 
not  necessary  to  name  all  the  parties  to     to  unmistakably  identify  the  case. 
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State  of  South  Carolina,  ,  ,„  ^^^  ^^^^^  ^^  Common  Pleas 


2001.  APPEARANCES.  2002. 

II.  GENERAL  APPEARANCE  AND  DEMAND  OF  COMPLAINT,  ETC. 

1.  By  Attorney. 

Form  No.  2001. 

Supreme  Court,  Suffolk  county. 
yohn  Doe.,  plaintiff,        \ 

against  v  Notice  of  Appearance. 

7?/cAar(/^oe,i  defendant.  ) 

Sir :  Please  take  notice  *  that  the  defendant  Richard  Roe  2 
hereby  appears  in  the  above  entitled  action,  and  that  I  am  retained 
as  attorney  for  him  therein,  f  and  hereby  demand  that  [a  copy 
of  the  complaint  and  of]  3  all  other  papers  in  this  action  be 
served  on  me  at  my  office,  number  3  Commercial  Hotel,  North- 
fort,  N.  r. 

Yours,  etc., 
Dated  October  1,  i896.  Joseph  Story, 

Attorney  for  Defendant. 
To  Jeremiah  Mason,  Esq.,  Office  and  Post-Office  Address: 

Plaintiff's  Attorney.  Northport,  N.  T. 

Form  No.  2002. 

State  of  Colorado,  )  t     ^\      ^-        •.  <-. 

Dolores  county.        \  "'•      ^"  ^^^  ^'''^^^^  ^«"^t- 
John  Doe,  plaintiff,        ^ 

against  V  Action  for  Slander. 

Richard  Roe,"^  defendant.  ) 
To  Jeremiah  Mason,  Attorney  for  Plaintiff: 

You  are  hereby  notified  that  said  defendant*  by  Joseph  Story, 
his  attorney,  enters  his  appearance  in  this  action,  and  demands  a 
copy  of  the  complaint  herein,  to  be  served  upon  his  said  attorney, 

at  his  office   No.  street,  in   the  town  of  Rico,  in   Dolores 

county  and  state  of  Colorado. 

Joseph  Story, 

Attorney  for  Defendant. 

1.  It  is  sufficient  to  name  enough  of  "  Richard  Roe,  sued  by  the  name  of 
the   parties,   where   there  are  several,     Robert  Roe.^' 

to  unmistakably    identify    the   cause.  3.  If  a  copy  of  the  complaint  was 

Seedhouse  v.  Broward,  34  Fla.  519,  i  served   with    the   summons   upon  the 

Abb.  New  Pr.  713.  defendant     for    whom    the    attorney 

2.  Defendant  Sued  In  Representative  appears,  the  words  inclosed  in  [  ] 
Capacity.  —  Where  the  defendant  is  should  be  omitted.  Kleecke  t-.  Styles, 
sued  in  a  representative  capacity  he  3  Johns.  (N.  Y.)  250;  Haskins  r.  Snow- 
should  be  described  as  such,  for  ex-  den,  2  Johns.  Cas.  (N.  Y.)  287. 
ample  "as  executor  of  the  last  will  4.  Where  there  are  several  defend- 
and  testament  of  Samuel  Short,  de-  ants  and  the  attorney  appears  but 
ceased."  for    one    of    them,  in    place    of    the 

Defendant  Sued  by  Wrong  Name.  —  If  words  "said  defendant"  the  notice 
the  defendant  be  sued  by  a  wrong  should  read  "  the  defendant,  Richard 
name    these   words   should   be    used:     Roe." 
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2003.  APPEARANCES,  2006. 

Form  No.  3003. 

State  of  Minnesota,  )  ^^      District  Court,  Second  Judicial  District. 
County  of  Ramsey.     \  '' 

"John  Doe,  plaintiff,        ) 

against  >  Notice  of  Appearance. 

Richard  Roe,^  defendant.  ) 

Sir  :  Please  to  take  notice  that  I  have  been  retained  and  appear 
as  attorney  for  *  the  defendant  Richard  Roe  2  in  the  above  entitled 
action  [and  ask  a  copy  of  the  complaint  therein]. 3 

{^Date,  signature,  and  address  as  in  Form  No.  2001.) 

Form  No.  2004. 

(  Commencing"  as  in  Form  No.  2003,  and  continuing  down  to  *) 
Richard  Roe,^  the  defendant  (or,  one  of  the  defendants')  in  the 
above  entitled  action  [and  demand  a  copy  of  the  complaint  therein, 
which  may  be  served  on  me  at  my  office  in  the  city  of  Bismarck, 
county  of  Burleigh,  N.  D.'\.^ 

Dated  at  Bismarck,  N.  D.,  October  1,  i896. 

(Signature  and  address  as  in  Form  No.  2001.) 

Form  No.  2005. 

(  Commencing  as  in  Form  No.  200S,  and  continuing  down  to*) 
that  I  am  retained  by  and  appear  for  the  defendant  Richard  Roe  ^ 
in  the  above  entitled  action  [and  I  demand  that  a  copy  of  the 
plaintiff's  complaint  therein  be  served  upon  me  at  my  office.  399 
E.    Water  street,  Milwaukee'\.'^ 

(Date,  signature,  and  address  as  in  Form  No.  2001.) 

Form  No.  2006. 
State  of  Michigan. 

In  the  Circuit  Court  for  the  County  of  Montcalm. 

In  Chancery. 
yohn  Doe,  complainant,    ^ 
against  > 

Richard  Roe,  defendant.  ) 

In  this  cause,  on  motion  of  foseph  Story,  solicitor  for  the  de- 
fendant Richard  Roe,  it  is  ordered  that  the  appearance  of  the  said 
defendant  be  and  the  same  is  hereby  entered ;  and  on  like  motion, 
it  is  further  ordered  that  the  complainant  or  his  solicitor  deliver  a 
copy  of  the  bill  of  complaint  in  this  cause  to  the  said  solicitor  for 
said  defendant  within  fifteen  days  after  service  of  notice  of  this 
order,  and  that  in  default  thereof,  that  said  bill  of  complaint  be 
dismissed  with  costs  as  to  said  defendant. 

Dated  and  entered  \.\\\%  first  day  of  October,  A.D.  \Z96. 

foseph  Story, 

Solicitor  for  Defendant. 

1.  See  supra,  note  i,  p.  mo.  6.  See  supra,  note  3,  p.  11 13. 

2.  See  supra,  note  2,  p.  1113.  6.  See  supra,  note  2,  p.  1113. 

3.  See  supra,  note  3,  p.  1113.  7.  See  supra,  note  3,  p.  1113. 

4.  See  supra,  note  2,  p.  11 13. 
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2007.  APPEARANCES.  2010. 

Form  No.  2007. 

(Precedent  in  Pignolet  v.  Daveau,  2  Hilt.  (N.  Y.)  584.)! 

N.  T.  Common  Pleas. — Pignolet  v.  Daveau. 

New  York,  Oct.  18,  i859. 
Sir — The  summons,  as  served  upon  defendant  in  above  cause,  is 
irregular.  I  presume  you  intended  to  serve  a  summons  in  accord- 
ance with  section  180  of  the  Code,  as  you  served  no  complaint  at 
the  time  you  served  the  summons.  I  do  not  desire,  however,  to 
take  advantage  of  your  error,  but,  as  the  defendant's  attorney,  will 
accept  service  of  a  complaint  now.  You  must,  however,  serve  a 
copy  complaint  forthwith  on  me,  at  my  office,  167  Broadway,  N.  T. 

Yours,  &c. 

Henry  H.  Morange,  Deft's  Att'y. 
To  Louis  H.  Pignolet,  Esq.,  PlflF.  in  person. 

2.  By  Defendant  in  Person. 

Form  No.  2008. 

(  Commencing  as  in  Form  No.  2001,  and  continuing  down  to  *) 
that  I  appear  herein  and  hereby  demand  [continuing  as  in  Form 
No.  2001,  but  signed  by  the  defendant  in  person). 

III.  GENERAL  APPEARANCE  AND  WAIVER  OF  PROCESS. 

1.  In  General. 

Form   No.  2009. 

In  the  District  Court  of  Linn  county,  state  of  Kansas. 
John  Doe,  plaintiff,        y 

against  >  Appearance. 

Richard  Roe,   defendant.  ) 

Now  comes  the  defendant  herein  (or,  the  defendant  Richard  Roe) 
[by  his  attorney  feremiah  Mason\'^  and  waives  the  issuance  and 
service  of  summons  in  this  action,  and  voluntarily  enters  his  ap- 
pearance herein,  reserving  the  right  to  plead  within  twenty  days 
from  \\{\%  first  day  of  October,  i896. 

Richard  Roe 

[by  fercmiah  Mason  liis  Attorney j.^ 

Form  No.  2010. 

(Precedent  in  Ryors  t-.  King,  48  Ind.  238.) 

We,  Alfred  Ryors  and  fames  W.  Coukerly,  the  within  named 
defendants,  hereby  enter  our  appearance  to  the  within  action,  here- 
by waiving  the  issuing  of  process  and  the  service  of  process, 
and  hereby    enter   our   appearance    to    said    action,    as    we    might 

1.  In  Pignolet  v.  Daveau,  2  Hilt.  2.  If  the  defendant  appears  in  per- 
(N.  Y.)  584,  this  letter  was  held  to  be  son  the  words  inclosed  in  [  ]  should 
a  notice  of  appearance.  be  omitted. 
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2011.  APPEARANCES.  2013, 

or  could  if  duly  served  with  due  process  of  law,  this  22d  day  of 
March,  i872.  Alfred  Ryors. 

jfames   W.  Cookerly. 

2.  In  Foreclosure. 

Form  No.  2  o  1 1 . 

(  Commencing-  as  in  Form  No.  2001,  and  continuing  down  to  \) 
and  I  do  hereby  waive  service  of  all  papers  in  this  action,  except 
notice  of  sale,  and  of  proceedings  to  obtain  surplus  moneys. 

[Signed,  dated,  and  addressed  as  in  Form  No.  2001.) 

IV.  Special  Appearance.i 

Form  No.  2012. 

(  Caption  and  title  of  cause.  )^ 

Sir  :  Please  take  notice  that  I  am  retained  by  and  appear  as  the 
attorney   for  Richard  Roe,^  defendant  (or,  one  of  the  defendants) 
in  this  action,  for  the  purpose  of  moving  to  inhere  set  out  the  special 
purpose  for  -which  appearance  is  made). 
Dated  October  1,  i896. 

Attorney  for  Richard  Roe,  defendant, 
for  the  purpose  of  this  motion  only. 
(Add  office  and  post-office  address.) 
To  feremiah  Mason,  Plaintiff's  Attorney. 

V.  WITHDRAWAL  OF  APPEARANCE. 

1.  Application  for  Withdrawal. 

Form  No.  2013. 

(Precedent  in  Wilson  v.  Blakeslee,  16  Oregon  45.) 

[  (  Title  of  the  cause.)  ]* 

Now  comes  P.  M.  Coffin  and  C.  E.  Robbins  in  personam,  and 
hereby  disclaim  any  part  in  the  answer  filed  in  the  above  entitled 
action,  and  ask  the  court  to  take  their  names  therefrom,  and  hereby 
withdraw  from  further  appearance  in  said  action. 

P.  M.  Coffin. 
C.  E.  Robbins. 

1.  In  Lander  t'.  Flemming,  47  Cal.  words,  "  specially,  it  being  understood 

616,  a  notice  of  appearance   in   these  that    defendant    does    not   waive  the 

words,  *'  now  comes  the  above-named  right  to  take  advantage  of  errors  and 

defendant,   and   appears   in   the    said  defects  in  the  summons  issued  in  said 

action  for  the  sole  purpose  of  making  cause  and  in  the  service  thereof,  or  to 

amotion  to  quash  the   summons   in,  move  for  a  dismissal ;"  that  such  an  ap- 

and  dismiss,  said  action,"  was  held  to  pearance  was  not  general,  but  special, 

be   a  sufficient   appearance  to  entitle  2.  For  the  formal  parts  of  notices  in 

the  defendant  to  be  heard   upon  this  a  particular   jurisdiction,  consult  the 

motion ;   and    in   Tidwell   v.    Wither-  title  Notices. 

spoon,  18  Fla.  284,  it  was  held  where  3.  See  supra,  note  2,  p.  11 13. 

the  attorney  for  the  defendant  entered  4.  The  title  of  the  cause  is  not  set 

his    appearance   in   writing    in    these  out  in  the  reported  case. 
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2014.  APPEARANCES.  2016. 

2.  Rule  to  Show  Cause  why  Defendant  may  Not  Withdraw 

Appearance. 

Form  No.  2014. 

(  Caption  and  title  of  cause.  ^"^ 

On  the  affidavit  and  copy  of  defendant's  notice  of  appearance 
hereto  annexed,  it  is  ordered  that  the  plaintiff  herein  show  cause  at 
a  special  term  of  this  court,  to  be  held  in  the  City  Hall  in  the  City 
of  Albany.,  on  \he.  first  day  of  October,  iS96,  at  9  o'clock  A.  M.  or 
as  soon  thereafter  as  counsel  can  be  heard,  why  the  notice  of  ap- 
pearance herein  heretofore  served  on  him  should  not  be  withdrawn. 

3.  Order  Granting  Leave  to  Withdraw. 

Form  No.  2015. 

(  Caption  and  title  of  cause. )  i 

This  day  came  on  to  be  heard  the  application  of  the  defendant 
herein  for  leave  to  withdraw  his  appearance,  and  both  parties  hav- 
ing been  heard  by  counsel,  it  is  hereby  ordered  that  the  said  de- 
fendant be  and  hereby  is  granted  leave  to  withdraw  his  notice  of 
appearance  herein. 

Form  No.  2016. 

(  Caption  and  title  of  cause. )  i 

This  day  comes  the  plaintiff  and  also  the  defendant  (or,  and  also 
Jeremiah  Mason.,  who  appears  for  the  defendant  herein)  and  on 
the  request  of  the  said  defendant  (or,  the  said  Jcretniah  Mason)  he 
is  permitted  to  withdraw  his  appearance  (or,  his  appearance  for 
said  defendant). 

1.  For  the  formal  parts  of  judg-  diction,  consult  the  titles  Judgments 
ments  and  orders  in  a  particular  juris-     and  Orders. 


APPRAISEMENT. 

For  Forms  relating  to  Appraisement,  see  the  title  ADMIRALTY,  page  479- 
and  also  the  various  particular  titles  throughout  this  work  under  which 
Appraisements  are  or  may  be  required  by  law.  See  also  the  GEN- 
ERAL ANALYTICAL  INDEX  to  this  work. 
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INDEX. 


ABANDONMENT  OF  CHILDREN. 

Care,  custody,  or  control,  one  having,  14-21. 

County,  public  charge  upon,  28,  29. 

Destitute  and  dependent  condition,  26,  27. 

Good  cause,  without,  24,  25. 

Guardian,  by,  12,  13. 

Health  endangered  or  permanently  injured,  36,  37. 

Indictments,  forms  of,  1-37. 

Life  or  health,  endangering,  34-37. 

Parent,  indictment  against,  i. 

Public'charge,   28,  29. 

Danger  of  becoming,  30. 
Statutes,  various  special,  22-37. 
Support,  leaving  child  without,  22,  23. 
Two  or  more  children,  11. 
Wife,  without  providing  for  support  of,  and  of  children,  31-33 

ABATEMENT— Cross-Ifr/ercnce. 
ABATEMENT,  PLEAS  IN. 

Action  prematurely  brought,  116. 
Addition  of  defendant,  148,  149. 

Has  no  addition,  148. 

Wrong  addition,  149. 
Administrator,  non-joinder  of  plaintiff's  co-administrator,  107. 
Affidavit  of  verification,  40-43. 

Defective,  53,  54. 

Of  merits,  1033. 
Alien  enemy,  plaintiff  an,  117-119. 

Puis  darrien  continuance,  120,  121. 
Amount  insufficient  to  give  jurisdiction,  55-57. 
Another  suit  pending,  see  former  suit  pending,  infra. 
Answers,  138-140. 
Attachment,  defective  affidavit,  53,  54. 

Foreign,  127,  128. 

No  service  of  writ,  52. 

Plea  traversing  causes  of,  set  out  in  the  affidavit,  132. 

Attorney- general,  exception  to  jurisdiction  by,  64. 

Causes  of  action,  declaration  embracing  several,  50. 

Certainty,  want  of,  in  affidavit,  53. 

Citizenship  of  corporations,  60,  61. 

Of  parties,  58. 
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References  Indicate  INDEX.  the  Number  of  Form. 

ABATEMENT,  PLEAS  l^—Conthiued. 

City  court,  parties  not  residents  of  city,  47-49. 

Civil  cases,  38-140. 

Commencement  and  conclusion,  38,  39. 

Consul,  jurisdiction  over,  63. 

Corporation,  citizenship  of,  60,  61. 

Defendant  ceased  to  be,  78. 

Nul  tiel,  76,  77. 
County,  sued  in  wrong,  44-50. 
Coverture,  65-71. 
Criminal  cases,  141-152. 
Death  of  plaintiflF,  79. 
Declaration  embracing  several  causes  of  action,  50. 

Variance  between  writ  and,  87. 
Defendant,  wrong  addition  of,  97,  98. 
Demurrer,  joinder  in,  134. 

Judgment  on  criminal  cases,   152. 

Order  sustaining,  135. 

Overruling,  136,  137. 

To  plea,  133. 

Criminal  cases,  151. 
Evidence,  compelled  to  give  self-criminating,  150. 
Executor,  defendant  not,  115. 

Ne  unques,  114,  115. 

Non-joinder  of  plaintiffs'  co-executor,  105. 

Plaintiff  not,  114. 
Foreign  attachment,  127,  128. 

Governments,  representatives  of,  jurisdiction  over,  62,  63. 
Formal  commencement  and  conclusion,  38,  39. 
Former  suit  pending,  122-129. 

Foreign  attachment,  127,  128. 

Prior  agreement  to  refer,  129, 
Grand  juror  not  a  freeholder,  141,  142. 
Grand  jury,  defendant  compelled  to  give  self-criminating  evidence,  150. 

Irregularity  in  drawing  and  impaneling,  143,  144. 
Guardian,  non-joinder  of  plaintiffs',  104. 
Infancy,  72-74. 
Joinder  in  demurrer,  134. 
Jurisdiction,  amount  insufficient,  55-57. 

Citizenship  of  parties,  58. 

Defendant  a  diplomatic  representative,  62. 

Exception  to  by  a  State,  64. 

Foreign  government,  representatives  of,  62,  63. 

Of  U.  S.  courts,  58-64. 

Pleas  to,  44-64. 

Transfer  of  property  to  give,  59. 
Landlord  and  tenant.     Plea  of  non-tenure,  130. 
Marriage  of  plaintiff /<?»(/<?»/e  lite,  70,  71. 
Misnomer,  90-96. 
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Refierences  Indicate  INDEX.  the  Number  of  Form. 

ABATEMENT,  PLEAS  Yiii— Continued. 
Misnomer — Continued. 

Name  of  corporation,  96. 

No  such  person  as  plaintiff,  75-79. 

Of  defendant,  145-147. 

Of  defendant's  Christian  name,  95. 

Of  defendant's  surname,  91,  92. 

Of  plaintiff's  surname,  90. 

Plaintiff's  Christian  name,  94. 

Replication,  93. 
Name,  see  misnomer,  infra. 
Ne  unques  executor,  114,  115. 
Non-joinder  of  parties,  99-113. 

Of  parties  defendant,  108-113. 

Of  parties  plaintiff  in  contract,  100-103. 

Of  parties  plaintiff  in  tort,  99. 

Of  plaintiff's  co-administrator,  107. 

Of  plaintiff's  co-executor,  105,  106. 

Of  plaintiff's  guardian,  104. 
Non-residents,  47-49. 
Non-tenure,  plea  of,  130. 
Parties,  non-joinder  of,  99-113. 
Plaintiff,  no  such  person,  75-79. 

Plea  traversing  causes  of  attachment  set  out  in  the  affidavit,  132. 
Property  in  stranger — replevin,  131. 
Referee,  prior  agreement  to  refer,  129. 
Replevin,  pleas  to  jurisdiction,  49. 

Property  in  stranger,  131. 
Replication  to  plea  of  misnomer,  147. 
Rerum  natura,  no  .«uch  person  in,  75. 
Service  of  writ  not  made,  51. 
Sued  in  wrong  county,  44-50. 
United  States  Courts,  jurisdiction  of,  58-64. 
Variance,  87-89. 
Verification,  69-112. 

Affidavit  of,  40-43. 
Writ,  defective  service,  80-86. 

Matter  dehors  the,  setting  up,  39. 

No  copy  delivered  to  defendant,  81,  82. 

Not  served,  51. 

In  due  time,  83,  84. 

Service  by  unauthorized  person,  85. 

Of  copy  not  certified  to  be  true,  80. 

Variance  between  declaration  and,  87. 
Writ  of  error  improperly  served,  86. 
Wrong  addition  of  defendant,  97,  98. 

ABDUCTION  OF  WOMEN. 
Accomplices,  207. 
Aiding  and  assisting  in  taking,  207. 
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ABDUCTION  OF  WOMEN— Cfl«//««crf. 

Decoying,  and  inducing  defilement,  205,  206. 

Defilement,  decoying  and  inducing  for  purpose  of,  205,  206. 

Detaining  with  intent  to  cause,  177-189. 

Taking  and  compelling,  159,  160. 

Taking  to  house  of  ill  fame  for  purpose  of,  194-206. 

Taking  with  intent  to  compel,  161-167. 
Detaining  with  intent  to  marry,  168-176. 
Enticing  from  parents'  house,  197-199, 

One  back  to  prostitution,  200-204. 
House  of  ill-fame,  taking  to,  190-206. 
Indictments,  153-230. 

Industrial  home,  abducting  inmate  of,  210,  211. 
Lawful  custodians,  taking  from,  208-215. 
Lucre,  taking  for,  226-230. 
Marriage,  taking,  and  compelling,  153,  154. 

Taking  with  intent  to  compel,  155-158. 
Marry,  detaining  with  intent  to,  168-176. 
Property,  taking  on  account  of,  228-230. 
Prostitution,  detaining  for,  179-189. 

Taking  for,  without  consent  of  parents,  etc.,  216-225. 

Taking  out  of  state  for,  164. 

Taking  to  house  of  ill-fame  for  purpose  of,  194-206. 

ABORTION. 

Accessory  before  the  fact,  243. 

Advertisements,  263,  264. 

American  statutes,  244-264. 

Assault  at  common  law,  231. 

Attempt  to  procure,  257-259. 

Civil  action  for  causing  miscarriage  of  daughter,  265. 

Daughter,  civil  action  for  causing  miscarriage  of,  265. 

Death  of  unborn  quick  child,  causing,  256. 

English  statutes,  under,  234-242. 

Indictments,  231-264. 

Medicines,  advertising,  263. 

Without  prescription,  selling,  261-263. 
Miscarriage,  not  quick  with  child,  247. 

Producing  in  general,  244-247. 

Producing  own,  248-255. 
Murder  of  child,  232. 

Of  mother,  233,  250-255. 
Prescriptions,  selling,  260.  '' 

Principal  and  accessory  before  the  fact,  243. 
Qiiick  with  child,  238,  249,  256. 

Not  being,  239,  247. 

ABSCONDING  YY.YL?>0^'&— Cross- Reference. 
ABUSE  OF  QY^YLYiYC^^— Cross- Reference. 
ABUSE  OF  YKIAYLY— Cross- Reference. 
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ABUSE  OF  -P-R-QC^^^,— Cross-Reference. 
ABUSIVE  -LK^GX^KQlS^Cross- Reference. 
ACCEPTANCE  AND  DELIVERY. 

Answer  under  the  codes  in  accord  and  satisfaction,  394-409. 
Replication  to  pleas,  370-373. 
Denying  delivery,  384-386. 
To  plea  alleging,  of  a  chose  in  action,  374-380. 
To  plea  of  delivery  and  acceptance  of  note  or  bill,  377-380. 

ACCEPTANCE  OF  ^^RWC^— Cross- Reference. 

ACCESSORIES,  AIDERS  AND  ABETTORS. 

Abduction  of  women,  207. 
Abortion,  268. 

Accessory  to  an  accessory,  284. 
Advising  crime  not  committed,  283. 
After  the  fact,  279-281. 
Aiders  and  abettors,  285-294. 
Before  the  fact,  266-278. 
Bigamy,  after  the  fact,  281. 

Before  the  fact,  276. 
Burglary,  before  the  fact,  273-275. 
Indictments,  266-294. 

Joinder  of  counts  charging  as  accessory  before  and  after  the  fact,  282. 
Murder,  committed  in  one  county,  accessory  in  another,  266. 

Before  the  fact,  266-272. 
Principal  unknown,  290,  291. 
Statutes,  indictments  under,  277-284. 
Suicide,  aiding  and  abetting,  292-294. 

ACCIDENT  INSURANCE— Cro.*j/?r/i?re««. 

ACCOMPLICES,  see  Accessories. 

ACCORD  AND  SATISFACTION. 

Acceptance  and  delivery,  see  also  delivery,  infra. 
Of  chattel,  answer  under  the  codes,  394-408. 
Of  note,  409. 
Acceptance,  replication  denying,  387,  388. 

By  plaintiflF,  replication  denying,  371-373. 
Account  stated,  declaration  in  assumpsit,  plea  to,  348. 
Plea  in  bar  to  declaration,  349. 
Plea  in  bar  to  declaration  in  debt,  350. 
Plea  to  declaration  in  debt,  356. 
Annuity,  replication  to  plea  alleging  execution,  delivery  and  acceptance 

of  deed  securing,  382. 
Answer  alleging  an  accord,  with  counter-claim  to  compel  acceptance  of 
satisfaction,  415. 
Amended  setting  up  settlement  and  receipt,  411,  412. 
Delivery  and  acceptance  of  chattel,  394-408. 
Of  note,  409. 
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ACCORD  AND  SATISFACTION— Co*//j»««f. 
Answer —  Continued. 

Entering  into  and  performance  of  new  contract,  413. 

Execution,  deliver j  and  acceptance  of  deed,  414. 

Payment  and  acceptance  of  monev,  410-412. 

Rejoinder  to  reply  alleging  accord  and  satisfaction,  417. 

Reply  to,  416. 

Supplemental,  when  matter  of  defense  has  arisen  after  suit  brought  368. 

Under  the  codes,  390-415,  1401,  1402. 

Verification,  391-393. 
Arbitration,  consent  to  acceptance  of  order  for,  359. 
Assumpsit,  declaration  in  against  acceptor  of  bill,  plea  to,  346. 

For  goods  sold  and  delivered,  plea  to  declaration,  340. 
And  account  stated,  plea  to  declaration,  348. 

Payment  and  acceptance  of  a  certain  sum,  345-348. 

Plea  to  declaration  in,  319  et  seq. 
Upon  award,  347. 
Assumpsit  on  note,  plea  to  declaration,  338-355. 
Attorney,  warrant  of  to  confess  judgment,  358. 
Award,  plea  to  declaration  in  assumpsit  upon,  347. 
Bill  of  exchange,  delivery  and  acceptance,  342-344. 
Bills  and  notes,  acceptance  and  delivery  of,  409. 

Plea  to  declaration,  334-344. 
In  assumpsit,  355. 

Replication  to  plea  of  delivery  and  acceptance,  377-380. 
Bond,  acceptance  and  delivery  of,  329,  330. 

Replication  to  plea  of  delivery  and  acceptance,  376. 
Breach  of  covenant,  further  plea  to,  305. 

Breaking  and  entering  dwelling  house,  plea  to  declaration  in  trespass,  367. 
Chattel,  delivery  and  acceptance,  319-327. 
Chose  in  action,  delivery  and  acceptance  of,  328—344. 
Codes,  answer  under,  390-415,  1401,  1402. 
Commencement  and  conclusion,  formal,  295-318. 
Commencement  and  conclusion  of  answer  under  the  codes,  390. 
Common  law,  plea  at,  295-366. 
Confession  of  judgment,  delivery  and  acceptance  of  warrant  of  attorney, 

358. 
Contract,  entering  into  and  performance  of  new,  360,  413. 
Counterclaim,  answer  alleging  an  accord  with  counterclaim   to  compel 

acceptance  of  satisfaction,  415. 
Covenant,  plea  to  declaration  in,  361,  362. 
Debt,  plea  to  declaration  in,  321  et  seq.,  356. 

Plea  in  bar  to  declaration  on  account  stated,  349. 
Declaration  at  suit  of  assignees,  plea  to,  331. 

In  assumpsit  for  goods  sold  and  delivered,  plea  to,  340. 

In  assumpsit  for  goods  sold  and  delivered  and  on  account  stated, 
plea  to,  348. 

In  assumpsit  on  note,  plea  to,  338,  355. 

In  assumpsit  or  debt,  plea  to,  319-360. 
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ACCORD  AND  SATISFACTION— Co»/»««<rrf. 
Declaration — Continued. 

In  assumpsit,  plea  puis  darrien  continuance  to,  328  et  seq. 

In  assumpsit  upon  an  award,  plea  to,  347. 

In  covenant,  plea  to,  361,  362. 

In  debt  on  note,  plea  to,  341. 

In  debt,  plea  in  bar  to,  350. 

In  debt,  plea  to,  356. 

In  trespass  on  the  case,  plea  to,  363-366. 

In  trespass,  plea  to,  367,  369. 

On  account  stated,  plea  in  bar,  349. 

To  libel,  plea  in  bar,  365,  366. 
Deed,  delivery  and  acceptance  of,  354. 

Execution,  delivery  and  acceptance  of,  414. 

Replication  to  plea  alleging  execution,  delivery  and  acceptance,  382. 
Defense,  matter  of,  arose  after  commencement  of  action,  308,  309,  317. 

Supplemental  answer,  when  matter  of,  has  arisen  after  suit  brought,  368. 
Delivery  and  acceptance  of  chattel,  319-327. 

Of  chose  in  action,  328-344. 

Replication  to  plea  alleging,  374-380. 

Of  deed,  354. 

Of  note,  409. 

Of  warrant  of  attorney  to  confess  judgment,  358. 

Replication  to  plea  alleging,  370-373. 
Delivery  by  defendant,  replication  to  the  plea  denying,  370. 

Replication  denying,  384-386. 
Goods  sold  and  delivered,  declaration  in  assumpsit,  plea  to,  348. 
Judgment,  acceptance  of  a,  357. 

Delivery  and  acceptance  of  warrant  of  attorney  to  confess,  358. 
Libel,  plea  in  bar  for  declaration  to,  365,  366. 
Misnomer,  see  name,  infra. 
Money  had  and  received,  plea  to  declaration  in  debt,  356. 

Lent  and  paid,  plea  in  bar  to  declaration  in  debt,  350. 

Payment  and  acceptance  of  certain  sum,  345-353. 
Motion  to  dismiss  writ  of  error,  418. 
Name,  plaintiff  declared  against  by  wrong,  310,  311. 
Particular  count,  further  plea  to,  304. 
Payment  and  acceptance. 

Of  certain  sum  of  money,  345-353. 

Of  money,  410-412. 

Replication  to  plea  alleging,  381. 

To  plaintiff's  creditor,  353. 
Plea,  see  also  replication,  infra. 

After  suit  commenced,  408. 

Alleging  delivery  and  acceptance  of  chose  in  action,  replication  to, 
374-380. 

In  bar  to  declaration,  on  account  stated,  349. 
In  debt,  etc.,  350. 
To  libel,  365,  366. 
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ACCORD  AND  SATISFACTION— C<w»//«««f. 

Plea —  Continued. 

Puis  darrien  continuance  in   bar  in  trespass  quare  clausum  fregit, 

369- 
Putting  in  issue  the  whole,  389. 
Second  or  subsequent,  303-307. 
To  acceptance  of  judgment  or  order  of  courts  357. 
To  breach  of  covenant,  further,  305. 
To  consent  to  an  order  for  arbitration,  359. 
To  declaration  at  suits  of  assignees,  331. 

In  assumpsit,  against  acceptor  of  bill,  346. 

For  goods  sold  and  delivered  and  on  account  stated,  348. 
On  note,  355. 
Upon  award,  347. 
In  covenant,  361. 
In  debt,  etc.,  356. 
In  trespass,  367-369. 

On  the  case,  363-366. 
To  further  particular  count,  304. 
To  particular  count,  318. 
To  particular  trespass,  further,  306,  307. 
To  warrant  of  attomev  to  confess  judgment,  358. 
Promissorr  note,  plea  to  declaration,  334-341. 
Rejoinder  to  reply  to  answer,  417. 
Replication  to  the  plea,  370-389. 
Denring  acceptance,  387,  388. 
By  plaintiff,  371,  373. 
Of  chose  in  action,  375. 
Of  note  or  bill,  379,  380. 
Denring  deUverj,  384-386. 
Bt  defendant,  370. 
Of  chose  in  action,  374. 
Of  note  or  bill,  377,  378. 
Putting  in  issue  the  whole  plea,  389. 
To  plea  allegfing  delivery  and  acceptance. 
Of  bond.  376. 
Of  chattel,  370-373. 
Of  chose  in  action,  374-380. 
Of  deed,  382. 

Of  money,  381.  . 

Of  note  or  bill,  377-380. 
Second,  or  subsequent  special  plea,  303-307. 
Trespass,  further  plea  to  particular,  306,  307. 
On  the  case,  plea  to  declaration  in,  363-366. 
Plea  to  declaration  in,  367-369. 

Quare  clausum  fregit,  plea  puis  darrien  continuance  in  bar,  369. 
Verification  of  answer  under  the  codes,  391-393- 
Warrant  of  attorney  to  confess  judgment. 
Delivery  and  acceptance  of,  358. 
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ACCORD  AND  SATISFACTION— Co«/»««erf. 

Work  and  labor,  plea  in  bar  to  declaration  in  debt,  350. 
Writ  of  error,  motion  to  dismiss,  418. 

ACCOUNT  RENDER,  see  Accounts  and  Accounting. 

ACCOUNT  STATED,  see  Accounts  and  Accounting. 

ACCOUNTS  AND  ACCOUNTING. 

Accord  and  satisfaction,  declaration  in  debt  on  account  stated,  plea  to,  356. 
Account  render,  419-440. 

Set  out  in  the  pleadings  or  copy  filed  therewith,  472-484. 
Account  stated,  441-447. 

Assumpsit  upon,  441. 

Complaint  against  partnership,  445. 

Complaint  on,  443. 

Debt  on,  442. 

Declaration  in  assumpsit,  plea  to,  348. 

Plea  and  replication,  446,  447. 

Pleaded  in  bar,  446. 

Plea  in  bar  to  declaration  on,  349,  350. 

Plea  to  declaration  in  debt,  356. 

Verification  of  complaint,  444. 
Actions  on  open  accounts,  448-484. 

Copy  of  account  not  filed  or  made  part  of  the  pleadings,  459-471. 
Affidavit  in  support  of  motion  to  preclude  evidence  of  account,  470. 

Of  defense,  458. 

Of  verification,  479-481. 

Verifying  open  account,  454-457. 
Agent  not  accounting  for  goods  entrusted  to  him  to  sell,  437. 
Amendments  by  consent,  1294. 
Answer  denying  account,  verified,  482. 

In  code  pleading,  account  annexed,  1400. 

To  action  on  merchant's  account,  478. 

To  bill  against  organizers  of  company,  490. 

To  bill  for  accounting  and  cancellation  of  mortgage,  493. 

To  bill  to  compel  guardian  to  account,  488. 
Assigned  account  for  goods  sold,  action  on,  476. 
Assumpsit,  declaration  in,  for  goods  sold  and  delivered,  448. 

On  account  stated.  441. 
Attorney,  verification  by,  483. 
Auditors,  appointment  of,  436-439. 

Final  judgment  upon  report,  438,  439. 

Order  assigning,  436. 

Report  of,  437. 
Bailiffs,  against  the  survivor  of  two,  425. 

Of  goods  and  chattels  against,  423. 
Bill  against  mortgagee  in  possession  for  redemption  and  accounting,  492. 

Against  organizers  of  company  and  vendors  of  property  thereto,  489. 

Against  promoters  of  corporation,  491. 
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ACCOUNTS  AND  ACCOUNTING— Co«/»««^t/. 
Bill — Continued. 

For  accounting  between  parties  jointly  engaged  in  buying  timber  and 
marketing  lumber,  495. 

For  accounting  on  general  average  loss,  494. 

For  account  of  partnership  dealings  and  for  receiver,  485. 

For  partnership  accounting  after  dissolution,  486. 

To  compel  accounting  by  public  officer,  496. 

To  compel  guardian  to  account  after  termination  of  guardianship,  487. 
Church  warden,  against,  420. 
Codes,  actions  on  open  accounts,  459-484. 
Common  law,  actions  on  open  accounts,  448-458. 
Complaint  in  action  on  open  account,  459-461. 

On  account  of  verbal  contract,  449,  450. 

On  account  stated,  443. 

Against  partnership,  445. 

On  a  merchant's  account,  477. 

On  assigned  account  for  goods  sold,  476. 
Contract  of  lease  by  landlord  to  account  for  agreed  share  of  profits,  426. 
Copy  of  account,  demand  for,  464. 
Further,  466. 

Filed  with  the  pleadings,  472,  473. 

Not  filed  or  made  part  of  pleadings,  459-471. 

Serv'ed,  deemed  insufficient,  466-471. 

Served,  verification  of,  465. 
Corporations,  bill  against  organizers  of  company  and  vendors  of  property 
thereto,  489. 

Bill  against  promoters,  491. 
Debt  on  account  stated,  442. 
Declaration  in  assumpsit  for  goods  sold  and  delivered,  448. 

On  account  stated,  plea  to,  348. 

On  account,  451,  452. 

On  account  stated,  plea  in  bar  to,  349,  350. 

On  open  account,  474,  475. 
Demand  for  copy  of  account,  464. 

For  further  copy,  466. 
Equity,  accounting  in,  485-535. 
Evidence  of  account,  affidavit  in  support  of  motion  to  preclude,  470. 

Notice  of  motion  to  preclude,  469. 

Order  precluding  party  from  giving,  471. 
Executor  against  factor  as  bailiff,  421. 

Against  personal  representative  of  deceased  co-executor,  428. 
Fiduciary  relation,  where  such  exists,  485-518. 
Fire,  goods  destroyed  by,  434. 
General  average  loss,  bill  for  accounting,  494. 
Goods  destroyed  by  fire,  434. 

Sold  and  delivered,  declaration  in  assumpsit  for,  448. 
Guardian  as  bailiff,  against,  422. 

Bill  to  compel  accounting,  487. 
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ACCOUNTS  AND  ACCOUNTING— Co»//««*?</. 

Judgment,  acknowledgment  of  satisfaction  of,  440. 

Judgment  quod  computet,  435. 

Mortgage,  answer  to  bill  for  accounting  and  cancellation  of,  493. 

Mortgagee  in  possession,  bill  against  for  redemption  and  accounting,  492. 

Motion. 

Notice  of,  for  further  account,  467. 

To  preclude  evidence  of  account,  affidavit  in  support  of,  470. 
Notice  of,  469. 
Notice  of  motion  for  further  account,  467. 

To  preclude  evidence  of  account,  469. 
Open  accounts,  actions  on,  448-484. 
Order  for  further  copy  of  account,  468. 

Precluding  party  from  giving  evidence  of  account,  471. 
Organizers  of  company,  bill  against,  489. 

Partner  against  two,  charging  them  as  bailiffs  and  receivers,  424. 
Partnership,  accounting  after  dissolution,  bill  for,  486. 

Bill  for  account  of  partnership  dealings  and  for  receiver,  485. 

Complaint  on  account  stated,  445. 
Petition  on  account,  453. 

Where  copy  is  annexed,  472,  473. 
Plea  and  replication  in  account  stated,  446,  447. 

Ne  unques  bailifT,  430,  431. 

Of  plene  computavit,  433. 

That  goods  were  destroyed  by  fire,  434. 
Precipe,  484. 

Promoters  of  corporation,  bill  against,  491. 
Public  officer. 

Bill  to  compel  accounting,  496. 
Receiver. 

Bill  for  account  of  partnership  dealings  and  for  receiver,  485. 
Rents  and  profits,  bill  for  an  account,  492. 
Replication  to  plea  in  account  stated,  447. 

To  plea  ne  unques  bailifT,  432. 
Survivor  of  two  bailiffs,  against  the,  425. 

Tenant  in  common,  against  personal  representative  of,  as  bailiflf  of  plain- 
tiflF,  429. 

Between,  429. 
Verification,  affidavit  of,  479-481. 

By  attorney,  483. 

Of  complaint,  in  actions  on  open  accounts,  462,  463. 
On  account  stated,  444. 
Verification  of  copy  served,  465. 
Verified  answer  denying  account,  482. 
ACCOUNT  STATED— See  Accounts  and  Accounting. 
ACKNOWLEDGMENT— Crtf.M./?</''^f»"-. 

ACTIONS  ON  OPEN  ACCOUNTS— See  Accounts  and  Accounting. 
ADDITIONAL  K\A.O^ \^C-^— Cross- Reference. 
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ADDRESS— CroM-i?g/«f-^wc«7. 
ADJOURNMENT— Crojj-/?<?/<?r«»«. 
ADMIRALTY. 

Agent,  claim  of,  555. 

Amendments,  application  to  amend  libel,  1162. 

Answer,  decree  on  failure  to, '571. 

General,  558-561. 

To  libel  in  limitation  of  liability,  562. 
Appeals,  606-609,  1549,  1651. 
Apportionment,  cross-libel,  576. 
Appraisal,  order  for,  601. 
Appraisement,  notice  of,  603. 
Appraiser,  order  appointing,  565. 
Appraiser's  oath,  602. 
Appraisers,  report  of,  604. 

Assignment  of  error,  608.  ■ 

Bill  of  Lading,  libel  in  rem  on,  543. 
Bond  on  appeal,  609. 

To  marshal  for  release  of  vessel  attached,  605. 
Bottomry  bond,  libel  on,  549. 
Charter-party,  libel  on  a,  551. 
Citation,  594. 
Claim,  limitation  of  liability,  557. 

Of  agent,  555. 

Of  owner,  554. 

Specification  of  lien,  556. 
Claims,  554-557- 

Collision,  libel  in  rem  for,  536-539. 
Commissioners'  report,  579-581. 
Commission  to  take  testimony,  589. 
Cross  libel,  apportionment,  final  decree,  576. 
Costs  of  claimant,  stipulation  for,  583. 
Costs  of  libelant,  stipulation  for,  582. 
Decree  against  two  vessels,  both  in  fault,  575. 

Final  decrees,  573-578. 

On  default,  569,  570. 

On  failure  to  answer,  571. 
Decrees,  569-578. 
Default,  decree  on,  569,  570. 
Depositions  and  testimony,  586-590. 
Error,  assignment  of,  608. 
Examination  de  bene  esse,  notice  of,  586. 
Exceptions  to  commissioner's  report,  581. 

To  libel,  553. 
Execution,  599. 
Final  decrees,  573-578. 
Injunction,  order  for,  565. 
Interlocutory  decrees,  569-572. 

And  order  of  referee,  572. 
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ADMIRALTY— Co»/«««^rf. 

Interrogatories  at  foot  of  pleading,  590. 
Letter  rogatory  to  foreign  jurisdiction,  587. 
Libel,  exceptions  to  a,  553. 

For  a  sale,  544. 

For  personal  injury,  552. 

In  limitation  of  liability,  547,  548. 

On  bottomry  bond,  549. 

On  a  charter-party,  551. 

On  policy  of  marine  insurance,  550. 

Possession  and  damage,  545. 

Salvage  intervening,  542. 

Supplies,  state  lien,  546. 
Libel  in  personam,  with  clause  of  foreign  attachment,  540. 
Libel  in  rem,  for  collision,  536-539. 

For  salvage,  541. 

On  bill  of  lading,  543, 
Libels,  536-553. 
Lien,  specification  of,  556. 
Limitation  of  liability,  answer  to  libel  in,  562. 

Claim,  557. 

Commissioner's  report  in  proceedings  for,  580. 

Decree,  578. 

Libel  in,  547,  548. 

Monition,  595. 
Mandate,  596-598. 

Form  of,  598. 

Order  on,  568. 
Marine  insurance,  libel  on  policy  of,  550. 
Monition,  limitation  of  liability,  595. 

Order  for,  565-567. 

Order  on  return  of,  567. 
Motion  for  mandate,  notice  of,  596. 

To  suppress  deposition,  notice  of,  588. 
Notice  of,  appeal,  606. 

Appraisement,  603. 

Examination  de  bene  esse,  586. 

Motion  for  mandate,  596. 

To  suppress  deposition,  588. 
Oath  of  appraiser,  602. 
Order  against  stipulators  to  show  cause,  etc.,  564. 

Appointing  appraiser,  and  for  monition  and  injunction,  565. 

For  appraisal,  601. 

For  mandate,  597. 

For  monition  and  for  transfer  to  trustee,  566. 

On  mandate,  568. 

On  return  of  monition,  567. 
Orders,  564-568. 
Owner,  claim  of,  554. 
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ADMIRALTY— Co«/»/«crf. 

Personal  injury,  libel  for,  552. 
Petition  of  appeal,  607. 

Under  rule  fifty-nine,  563. 
Petitioner's  cost,  stipulation  for,  585. 
Process  and  writs,  591-605. 

In  personam,  592. 

With  clause  of  foreign  attachment,  593. 
Process  in  rem,  591. 

Referee,  interlocutory  decree  and  order  of,  572. 
Salvage,  intervening  libel,  542. 

Libel  in  re.n  for,  541. 
State  lien,  supplies,  546. 
Stipulations,  582-585. 

Final  decree  and  summary  judgment  against,  577. 
Testimony  and  depositions,  586-590. 
Trustee,  order  for  transfer  to,  566. 
Value,  stipulation  for,  584. 
Venditioni  exponas,  600-604. 
Writ,  venditioni  exponas,  600. 

Process  and,  591-605. 

M)M.\^'^\0^— Cross- Reference. 
ADOPTION  OF  CHILDREN. 

Ability  to  bring  up,  provide  nurture  and  education,  645. 
Adoption,  in  another  state,  order  based  on,  711. 

Order  or  decree  of,  690-712. 

Reasons  for,  644. 

That  it  will  promote  interests  of  child,  646. 

That  the,  will  be  fit  and  proper,  647. 
Allegation  of  consent,  636-643. 
Allegations,  the  particular,  617-650. 
Appointment,  of  next  friend,  686-689. 

Order  fixing  day  for,  687. 

Order  of,  688,  689. 
Certificate  of  moral  character  of  petitioner,  616. 
Charitable  institution,  child  inmate  of,  635. 

Consent  of,  642,  675,  676. 
Child  over  certain  age,  consent  of,  643. 
Clerk  of  superior  court,  consent  of,  641. 
Consent,  638,  639,  641,  664-679. 

Allegation  of,  636-643. 
County  commissioners,  consent  of,  639. 

Consent  of  chairman  of,  638. 
Divorce,  parents  having  been,  630. 
Education,  ability  to  provide,  etc.,  645. 
Formal  parts  of  petition,  610-616. 
Form  of  petition,  651-659. 
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ADOPTION  OF  CHILDREN— C<>»//»«erf. 

Guardian,  allegation  of  consent,  636. 

Name  and  residence  of,  632. 

Parents,  next  of  kin,  where  child  has  neither,  634. 
Hearing,  order  fixing  day  of,  684,  685. 
Interests  of  child,  that  the  adoption  will  promote,  646. 
Moral  character  of  petitioner ;  certificate  of,  616. 

Petitioner  a  person  of  good,  648. 
Mayor  of  city,  consent  of,  641. 
Name,  age,  sex,  and  residence  of  child,  618. 
Name  and  residence  of  child's  guardian,  632. 

Next  of  kin  residing  in  state,  633. 

Parents,  620-632. 
Name,  residence,  age,  and  occupation  of  petitioner,  617. 
Next  friend,  appointment  of,  686-689. 

Allegation  of  consent,  636. 

Name  and  residence,  633. 

Notice  that,  will  be  appointed,  686. 

Parents,  guardian,  where  child  has  neither,  634. 
Notice  of  proceedings  and  order  fixing  day  of  hearing,  680-685. 
Notice,  service  of,  681,  682. 

That  next  friend  will  be  appointed,  686. 

To  parents,  alleging,  649,  650. 

Waiver  of,  683. 
Nunc  pro  tunc  order,  710. 
Parents  adjudged  habitual  drunkards,  628. 

Allegation  of  consent,  636. 

Both  being  dead,  621. 

Both  having  abandoned  child,  624. 

Both  hopelessly  insane  or  intemperate,  626. 

Child's  father  having  deserted  his  family,  623. 

Consent  of,  664-672. 

Guardian,  next  of  kin,  where  child  has  neither,  634. 

Having  been  deprived  of  civil  rights,  631. 
Of  custody  of  child,  629. 

Having  been  divorced,  630. 

Names  and  residence  of  child's,  62f>-632. 

One  being  dead,  622. 

One  having  abandoned  child,  625. 

One  hopelessly  insane  or  intemperate,  627. 

Who  have  previously  adopted  child,  allegation  of  consent,  637. 
Petition,  610-663. 

Complete  form  of,  651-659. 

By  person  seeking  to  adopt  child,  661. 

Of  child  adopted  in  another  state,  663. 

Of  relinquishment,  etc.,  on  part  of  persons  having  control  of  child,  660. 
Petitioner  a  person  of  good  moral  character,  648. 
Prayer  for  appointment  of  next  friend,  612. 
Property  or  possessions  of  child,  619. 
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ADOPTION  OF  CHILDREN— Ca«/«iii««/. 
Offer  to  adopt,  662. 

Order  based  upon  adoption  in  another  state,  711. 
Order  fixing  day  for  appointment,  687. 

Of  hearings  684,  685. 

And  notice  of  proceedings,  680-685. 

Nunc  pro  tunc,  710. 

Of  appointment,  688,  689. 

Or  decree  of  adoption,  690-713. 

Revocation  or  annulment  of,  712,  713. 
Overseers  of  the  poor,  consent  of,  640. 
Reasons  for  adoption,  644. 

Relinquishment,  petition  of,  bj  persons  having  control  of  child,  660. 
Revocation  or  annulment  of  order,  712,  713. 
Service  of  notice  to  parents,  649,  650. 
Summons,  680. 

Verification  of  petition,  613,  614. 
Waiver  of  notice,  683. 

AD  QUOD  TyXWS^MVi— Cross- Reference. 

ADULTERATION— Cro.Tj-/?^^re«fe. 

ADULTERY  AND  FORNICATION. 

Adultery,  continuous  acts  of,  722-727. 
Single  acts  of,  715-721. 

Fornication,  indictments  for,  728-736. 

Indictment  at  common  law,  714. 

ADVERSE  POSSESSION— Crojj/P^/eri'wc*, 
ADVICE  OF  COUNSEL— Crow/P^/crewcf. 
AFFIDAVITS. 

Abatement,  verification  of  pleas  in,  40-43. 

Accounts  and  accounting,  affidavit  of  verificaton,  479-4S1. 

In  support  of  motion  to  preclude  evidence  of  account,  470. 
Of  defense,  458. 

Verifying  open  accounts,  454-457. 
Administrator  or  executor,  972-974. 

Affidavits  of  defense,  accompanying  where  facts  are  within  knowledge  of 
another,  1067. 
By  more  than  one  person,  890-901. 
Agent,  affidavit  by  an,  918-927. 

Of  municipal  corporation,  966. 
Amended  affidavit,  1019. 
Amendments,  1191. 

Affida^-it  of  claim  against  estate,  1307. 

To  accompany  application,  1 194-1203. 
Another  state,  made  in,  1007-1018. 

Answer  in  code  pleading,  by  attorney  for  defendant  for  order,  extending- 
time  to  answer,  1444. 
By  defendant  for  order  extending  time  to  answer,  1443. 
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AFFIDAVITS— Co«//««e</. 

Answer  in  equity,  affidavit  of  default  to  file,  1507. 

Affidavit  of  discovery  after  appearance,  1505. 

Affidavit  that  no  answer  has  been  delivered,  so  that  a  decree  may  be 
entered  upon  the  bill  as  confessed,  i486. 

Of  verification,  1473-1481. 

Of  verification  for  sole  defendant,  1476. 
Appeal,  affidavit  of  good  faith,  1564  et  seq. 
Arbitrators,  title  of  the  court  and  cause,  747. 
Assignee  for  benefit  of  creditors,  975. 
Attachment,  defective  affidavit,  53,  54. 
Attorney  in  fact,  by  an,  928. 
Attorney  of  record,  by  an,  929-943. 
Attorney's  clerk  or  employe,  by,  944-946. 
Authentication,  1013-1018. 
Blind  person,  affidavit  by  a,  916,  917. 
Body  of  the  affidavit,  753-762. 
Canada,  885,  886. 

Cashier  of  private  corporation,  by,  965. 
Chancery,  title  of  court  and  cause,  740-742. 
Clerk  of  the  court,  by,  971. 
Clerk  or  employe,  by  an  attorney's,  944-946. 
Common  law,  form  of  at,  889. 
Complete  forms  of,  809-889. 
Corporation,  by  officer  of  private,  958-965. 
County  commissioner,  by,  968. 
Court,  in  open,  996-1000. 
Court  officials,  by,  969. 
Defendant,  by  the,  989-995. 
Defense,  of,  458. 
Deponent's  making,  different  statements,  899-901. 

The  same  statements,  890-898. 
England,  887-889. 

Executor  or  administrator,  by,  972-974. 
Federal  courts,  881-884. 

Foreigner  not  understanding  the  English  language,  by,  913,  914. 
General  manager  of  private  corporation,  by,  964. 
Illiterate  person,  affidavit  by  an,  908-912. 
Information  and  belief,  on,   1001-1006. 
Jurat,  763-808. 

Justice  of  the  peace,  title  of  the  court  and  cause,  745,  746. 
Language,  foreigner  not  understanding,  by,  913,  914. 
Lunatic,  affidavit  by  a,  915. 
Manager  of  private  corporation,  by,  964. 
Motion  to  preclude  evidence  of  account,  in  support  of,  470. 
Municipal  corporation,  by  officer  or  agent  of,  966-968. 
Oath,  affidavit  by  person  conscientiously  scrupulous  of  taking  an   oath 

902-907. 
Officer  of  municipal  corporation,  by,  966-968. 
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AFFIDAVITS— C<Mi/iii««rf. 

Officer  of  private  corporation,  by,  958-965. 

Open  court,  in,  996-1000. 

Partner  for  the  firm,  bv,  94.7-957. 

Plaintiff,  by  the,  979-988. 

Pleas  in  abatement,  verification  of,  40-43. 

President  of  a  village,  by,  966. 

And  secretary  of  private  corporation,  by,  961. 

Of  private  corporation,  by,  958-960. 
Probate  court,  title  of  court  and  cause,  743,  744. 
Quaker,  affidavit  by,  907. 
Receiver,  by  a,  978. 
Seal  and  signature  of  officer,  774-808. 
Secretary  of  private  corporation,  by,  962. 
Sheriff,  by  a,  969. 

Signature  of  officer  and  seal,  774-808. 
Special  commissioners,  by,  976. 
State,  made  in  another.  1007-1018. 
Title  of  court  and  cause,  in  a  court  of  record,  737-747. 
Treasurer  of  a  city,  by,  967. 

Of  pri\"ate  corj>oration,  963. 
Trustee,  residuary,  by,  977, 
Venue  in  two  counties,  847. 
Venue,  the,  748-752. 
Verifying  open  account.  454-457. 

AFFIDAVITS  OF  WAJ^QWATX— Cross- Reference. 

AFFIDAVITS  OF  MERITS  OR  DEFENSE. 

Abatement,  alleging  matter  in,  1033. 

Affidavit  accompanying  where  facts  are  within  knowledge  of  another,  1067. 

Agent  of  defendant,  by,  1068. 

Clerk  of  defendant's  attorney,  by,  1082. 
Attachment,  to  set  aside,  1048. 
Attorney  in  fact  for  defendant,  by,  1083. 

Of  record  for  defendant,  by,  1073-1081. 
Bail  bond,  to  set  aside,  1048. 
Change  of  venue,  by  attorney  for  defendant.  1081. 

To  obtain,  1049-1051. 
Clerk  or  agent  of  defendant's  attorney,  by,  1082. 
Corporation,  by  secretary  sued  with,  1059. 

Supplemental  affidavit,  1085. 
Damages,  assessment  of,  1093. 
Defect  in  copy  of  statement,  alleging,  1032. 
Defendant,  by,  1020-1065. 

By  one  other  than,  1066-1083. 
Defendants,  by  one  of  several,  1052— 1065. 
Demand,  part  only  of  plaintifF's,  1039-1043. 
Demurrer,  operating  as,  1034. 
Exception  to  refusal  to  enter  judgment.  1094. 
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AFFIDAVITS  OF  MERITS  OR  DEFENSE— Co«//««efl'. 

Infant,  judgment  against  without  appointment  of  guardian  ad  litem,  1047. 
Information  and  belief,  1031. 

Partly  on,  and  on  personal  knowledge,  1035. 
Inquests  or  judgments  by  default  to  prevent,  1020-1043. 

To  open,  1045-1048. 
Instrument  in  writing,  relying  upon,  1037,  1038. 
Judgment  and  assessment  of  damages,  1092. 

By  default,  to  set  aside,  1045-1048. 

Exception  to  refusal  to  enter,  1094. 

For  want  of  affidavit,  1088-1094. 

For  want  of  sufficient  affidavit,  1089. 
Knowledge  of  another,  facts  peculiarly  within  the,  1036. 

Facts  within,  1067. 

Partly  on  personal,  and  on  information  and  belief,  1035. 
Notice  to  file  under  New  Jersey  statute,  1086,  1087. 
Order  discharging  rule  for  judgment,  1091. 

Order  making  rule  for  judgment  absolute  for  want  of  affidavit,  1090. 
Personal  knowledge,  1029,  1030. 
Plea  in  bar,  1044. 
Supplemental  affidavit,  1084,  1085. 
Wife  of  defendant,  by,  1072. 

AFFIRMATIONS— Crojj-i?^/er««<:e. 

AFFRAY. 

Assaulting  third  person,  1097. 
Common  law,  1095. 
Statutes  defining  offense,  1096,  1097. 
Two  or  more  fighting,  1096. 

AGENCY — Cross- Reference. 

Admiralty,  claim  of  agent,  555. 
Affidavit  by  agent  of  corporation,  966. 

By  an  agent,  918-927. 

Of  good  faith  by  agent,  1575. 

Of  merits  or  defense,  1065-1083. 
Answers  in  code  pleading,  verification  by  agent,  1437,  1438. 

AGREED  Ch."^^— Cross  Reference. 

AIDERS  AND  ABETTORS,  see  Accessories. 

ALIAS  EXECUTION— Cro.«-/?c/^re»r^. 

ALIAS  YC&Y'L.^NY^— Cross- Re fcretice. 

ALIENATION  OF  AFFECTIONS. 

Husband,  action  by,  1098-1100. 

Seduction  charged,  iioo. 

Slandering  wife,  1103. 

Wife,  action  by,  1101-1104. 

Of  plaintiff,  alienating,  1099. 
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ALIEN  ENEMY. 

Answer  under  code,  1113 
Hilary  rules,  under,  1108,  1109. 
Plaintiff  prisoner  of  war,  1106. 

Here  under  safe  conduct,  iiii. 

Resident  in  country,  1105. 

Resides  here  by  license,  1110. 

Residing  abroad,  1107. 
Plea  at  common  law,  1105-1109. 
Replication  to  plea,  11 12. 

ALIENS,  see  also  Alien  Enemy. 

Pleas  in  abatement,  117-119. 
MA^O^Y  .—  Cross- Reference. 
ALTERATION  OF  INSTRUMENTS. 

Answer  to  amended  declaration,  11 18. 
Codes  and  practice  acts,  1115-1118. 
Common  law,  11 14. 

ALTERING  AND  DEFACING  BRANDS  AND  MARKS. 
Live  stock,  11 19-1 126. 
Logs  and  timber,  1127-1130. 

ALTERNATIVE  lAK^YyhM\J^.—  Cross-RefereHce. 
ALTERNATIVE  Y\JE.KT>l^G^.— Cross- Reference. 
AMBASSADOR. 

Jurisdiction  over,  abatement  pleas  in,  62. 

AMBIGUITY  IN  Y\JE.KQY^Q,^.— Cross- Reference. 
AMENDMENTS. 

Account,  amendment  of,  1294. 

Acknowledgment,  order  to  amend  certificate  of,  1283. 
Admiralty,  application  to  amend  libel,  1162. 
Affidavit  amended,  1019. 

Of  claim  against  estate,  1307. 
To  accompany  application,  1 194-1203. 
To  amend,  1191. 
Alternative  motion  to  amend,  notice  of,  1138. 
Amended  pleadings  and  papers,  illustrations  of,  1298-1307. 
Answer,  affidavit  to  accompany  application  to  amend,  1201. 
In  equity,  amended  by  consent,  1295. 

Illustrations  of,  1303-1305. 
Notice  of  motion  to  amend,  1131-1138. 
Not  requiring  further  answer,  after,  1172. 
Order  granting  leave  to  amend,  1258,  1259. 
To  amend  bill  after,  1252. 
To  amend  bill  before,  1246. 
To  defendant  to  answer  or  demur,  1210. 
Within  a  certain  time,  1213. 
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AMENDMENTS— Co«/»M««rf. 
Answer — Continued. 

Or  plea,  illustrations  of,  1301-1305. 

Requiring  further  answer,  after,  1171. 
Appeal,  order  for  certiorari  to  amend  case  on,  1273. 

Papers,  order  granting  leave  to  amend,  1272-1274. 

Return  of  certiorari  to  amend  appellant's  case,  1274. 
Appearance,  order  granting  leave  to  amend  bill  after,  and  before  answer,i246 

To  amend  bill  before,  1245. 
Application  to  amend,  1160-1193. 

Orders  granting,  1204-1288. 
Assignments  of  errors,  1190. 
Attachment,  to  amend,  1182. 

Attachment  writ,  order  allowing  amendment  of  return,  1269. 
Bail,  order  to  amend  recognizance,  1285. 
Bankruptcy,  order  to  amend  composition  proceedings,  1284. 
Bill  in  equity,  affidavit  to  accompany  application  to  amend,  1198,  1199. 

Application  to  amend,  1163-1174. 

Illustrations  of  amended,  1299,  1300. 

Notice  to  amend,  1140-1142. 

Order  granting  leave  to  amend,  1237-1257. 
Bill  of  exceptions,  notice  of  proposed  amendments,  1144. 

Order  to  amend,  1189. 
Bill  of  particulars,  affidavit  to  accompany  application  to  amend,  1202. 
Certiorari,  order  for  writ  of,  to  amend  case  on  appeal,  1273. 

Return  of  writ  of,  to  amend  appellant's  case,  1274. 

Rule  to  amend  retxirn  to  writ,  1271. 
Complaint,  affidavit  to  accompany  application  to  amend,  1194,  1195. 

Amendment  by  consent,  1289. 

Application  to  amend,  1160. 

Notice  of  motion  to  amend,  1 131-1 138. 

Order  granting  leave  to  serve  amended,  1228,  1229. 
Conform  to  proofs,  order  granting  leave  to  amend  bill  to,  1257. 
Consent,  amendments  by,  1289-1295. 
Copy  of  served,  1145,  1147,  1148,  1150,  1152,  1154,  1156. 
Costs,  order  granting  leave  to  amend  on  payment  of,  1209. 

To  amend  within  certain  time  upon  payment  of,  121 1. 
To  answer  or  demur  within  a  certain  time  upon  payment  of,  1214. 
To  defendant  to  answer  or  demur,  1212. 
Declaration,  affidavit  to  accompany  application  to  amend,  1196,  1197. 

Amendment  by  consent,  1290-1293. 

Application  to  amend,  1161. 

Orders  granting  leave  to  amend,  1230-1236. 
Decree,  order  allowing  amendment  to,  1279. 

To  amend,  1180. 
Defendant,  by  adding,  1136,  1167-1170. 
Demurrer,  order  granting  leave  to  amend  after  demurrer  sustained,  1235. 

To  amend  bill  after,  1247. 

To  amend  bill  on  demurrer  overruled,  1248. 
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To  amend  declaration  after  demurrer  sustained,  1234. 

To  amend  upon  demurrer  confessed,  1226. 

To  answer  or  demur,  1210. 

To  defendant  to  answer  or  demur  within  a  certain  time,  1213. 

To  evidence,  notice  of  proposed  amendments,  1149,  1150. 
Discovery,  to  amend  bill  for,  1 166. 

Divorce,  order  granting  leave  to  amend  bill  to  conform  to  proofs,  1257. 
Exceptions  or  report,  order  granting  leave  to  amend  bill  on  submission 

to,  1254. 
Execution,  order  allowing  amendment  to  return,  1270. 

To  amend,  1183. 
Highway,  order  to  amend  petition  to  lay  out,  1282. 
Indictment  or  information,  order  allowing  amendment,  1287. 
Injunction,  order  granting  leave  to  amend  bill  for,  1243,  1244. 

To  amend  bill  for,  1165,  1166. 
Interpleader,  amended  bill  of,  1299. 
Judgment,  motion  to  amend  writ  of,  1179. 

Order  allowing  amendment,  1275-1278. 

Petition  to  amend  record  of,  1178. 

To  amend,  1157-1159,  1176-1179. 
Mandamus,  to  amend  record,  1188. 

To  compel  clerk  of  city  council  to  amend  record,  1281. 

To  execute  amended  tax  deed,  for,  1193. 
Misnomer,  see  also  name  infra. 

In  declaration,  summons  to  amend,  1139. 
Motion  to  amend  complaint,  notice  of,  1131-1138. 

Notice  of  alternative,  1138. 

Record,  1185,  1186. 

Writ  of  judgment,  1179. 
Name,  affidavit  in  support  of  summons  to  amend  misnomer,  1197. 

Affidavit  to  amend  complaint  by  correcting  fictitious,  1194. 

By  correcting  fictitious,  1134,  1135- 

Order  correcting  fictitious,  1215. 
Notice  of  alternative  motion  to  amend,  1138. 

Of  amended  pleading,  1296. 

Of  motion  for  leave  to  ser\'e,  1143. 

Of  motion  to  amend  answer  or  reply,  1131-1138. 

Of  motion  to  amend  complaint,  1131-1138. 

Of  proposed  to  special  case,  1153,  1154- 

Of  proposed  to  the  case,  1146-1148. 

Of  to  demurrer  to  evidence,  1149,  1150. 

Of  to  proposed  issues,  1151,  1152. 

Of  to  special  verdict,  1155,  1156. 

To  amend  bill  in  equity,  1 140— 1 142. 

To  amend  bill  of  exceptions,  1144. 

To  amend  judgment,  1157-1159. 
Order  allowing  amendment,  petition  to  rescind,  1288. 
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Order — Continued. 

Of  decree,  1279. 

Of  indictment  or  information,  1287. 

Of  judgment,  1275-1278. 

Of  miscellaneous  papers,  1283-1289. 

Of  record,  1280. 
Order  for  certiorari  to  amend  case  on  appeal,  1273. 
Orders  granting  application  to  amend,  1204-1288. 
Parties,  affidavit  to  accompany  application  to  strike  out  or  substitute  new, 

1 195. 

By  striking  out  and  making  new,  1137,  1138. 

Order  granting  leave  to  amend  bill  making  new,  1255,  1256. 

Order  striking  out  or  making  new,  1217-1223. 
Petition  to  amend  record,  1187. 

Rescind  order  allowing  amendment,  1288. 
Plea,  affidavit  to  accompany  application  to  amend,  1200. 

Order  granting  leave  to  amend,  1260. 
To  amend  bill  after,  1249. 
To  amend  bill  on  plea  overruled,  1250. 

To  part  of  bill  allowed,  order  granting  leave  to  amend  after,  1251. 
Pleading,  for  leave  to  file  amended,  1192. 

Postponement,  order  granting  leave  to  amend  on  terms  and,  1227. 
Proposed  issues,  notice  of,  1151,  1152. 
Recognizance,  order  to  amend,  1285. 
Record,  order  allowing  amendment  to,  1280-1282. 

To  amend,  1185-1188. 
Replication,  after,  1173,  1174. 

Order  granting  leave  to  amend,  1261. 
To  amend  bill  after,  1253. 
Reply,  affidavit  to  accompany  application  to  amend,  laoi. 

Illustration  of  amended,  1306. 

To  amend,  1175. 
SheriflF's  certificate  of  sale,  order  to  amend,  1286. 
Special  case,  notice  of  proposed,  1153,  1154. 
Special  verdict,  notice  of  proposed,  1153,  1154. 
Summons,  affidavit  to  accompany  application  to  amend,  1203 

Orders  granting  leave  to  amend,  1263-1268. 
Writ  of  error,  1184. 
Writs,  order  granting  leave  to  amend,  1262-1271. 

Order  refusing  leave  to  amend,  1268. 

To  amend,  1 181-1 184. 
K^'E.YLCEMS.^i:— Cross- Reference. 
AMICABLE  hCTlO^— Cross- Reference. 
KWii'E.S.TY—Cross-Reference. 
ANIMAx-S — Cross-Reference. 
ANNUITIES. 

Arrears  of  an  annuity,  declaration  in  assumpsit  for,  1312. 
Bond,  declaration  in  debt  to  recover  on  an  annuity,  1308,  1300. 
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Debt  in,  declaration  to  recover  on  an  annuity  bond,  1308,  1309. 

Declaration  to  recover  on  an  annuity,  1308-1312. 

Deed,  declaration  to  recover  on  an  annuity,  1310. 

Devisee  of  lands  charged  with  an  annuity,  declaration  against,  131 1. 

Payment,  replication  to  the  plea,  denying,  1315. 

Plea  to  the  declaration,  1313,  1314. 
Plea  to  the  declaration  to  recover  an  annuity,  1313,  1314- 
Replication  to  plea  alleging  execution,  delivery  and  acceptance  of  deed 
securing,  382. 
Denying  the  payments,  1315. 

ANOTHER  SUIT  'P'E.^VtY^G— Cross- Reference.  ' 
ANSWERS  IN  ADMIRALTY— 55S-562. 

ANSWERS  IN  CODE  PLEADING. 
Abatement,  pleas  in,  138-140. 
Accord  and  satisfaction,  390-415,  1401,  1402. 

Amended  answer  setting  up  settlement  and  receipt,  411,  412. 

Answer  alleging  an  accord,  with  counter-claim  to  compel  acceptance 
of  satisfaction,  415. 

Delivery  and  acceptance  of  note,  409. 

Entering  into  and  performance  of  new  contract,  413. 

Execution,  delivery,  and  acceptance  of  deed,  414. 

Payment  and  acceptance  of  money,  410-412. 

Rejoinder  to  reply,  417. 

Reply  to  answer,  416. 
Account  annexed,  1400. 
Accounts  and  accounting,  action  on  a  merchant's  account,  478. 

Verified  answer  denying  account,  482. 
Actions  of  contract,  statutory  forms,  1397-1415. 
Affidavit  by  defendant's  attorney  for  order  extending  time,  1444. 

For  order  extending  time  to  answer,  1443. 
Affirmative  defense,  formal  parts  also  complete  and  statutory  form,  1345- 

1347- 

Relief,  1427-1429. 
Agent,  verification  by,  1437,  1438. 
Alien  enemy,  1113. 
Amended  answer,  1363. 

Setting  up  settlement  and  receipt,  411,  412. 
Amendments,  affidavits  to  accompany  application  to  amend,  1201. 

Illustrations  of,  1301,  1302. 

Order  granting  leave  to  amend,  1258,  1259. 
Assault  and  battery,  statutory  forms,  1418,  1419. 
Attachment,  property  taken  under,  action  of  contract,  1409. 
Attorney,  affidavit  by,  for  order  extending  time  to  answer,  1444. 

Verification  by,  1435,  1436. 
Captions,  used  in  the  different  states,  1316-1344. 
Commencements  and  illustrative  forms,  1345-1364. 
Confession  and  avoidance,  action  of  contract,  1413. 
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Corporation,  denial  of  capacity  to  sue,  1395,  1396. 
Corporation,  verification  by  officer  of,  1439. 
Counterclaim  coupled  with  answer,  1359-1362, 

For  money  judgment  on,  1430. 

The  only  defense,  1358. 
Deceit,  statutory  forms,  1420,  1421. 
Denial,  see  also  general  denial  infra. 

Coupled  with  admission  or  qualification,  1382-1389. 

Coupled  with  new  matter,  1 389-1 393. 

Formal  parts,  1348. 

Forms  of,  1365- 1396. 

Of  knowledge  or  information  sufficient  to  form  a  belief,  1374-1379. 
•  Of  plaintiff's  capacity  to  sue,  1395,  1396. 

Of  plaintiff's  title  to  personal  property,  1410. 

Specific,  coupled  with  affirmative  allegation  inconsistent  with  com- 
plaint, 1394. 

Upon  information  and  belief,  1380,  1381. 
Drunkard,  answer  by  a  habitual,  1351. 
Former  recovery,  action  of  contract,  1405. 
General  denial  and  issue  of  title  in  justice's  court,  1414. 
General  denials,  1365-1370. 
Husband  and  wife,  joint  answer  by,  1352. 
Illustrative  forms,  1345-1364. 
Infant,  action  of  contract,  141 2. 

Answer  by  an,  1349,  1350. 
Judgment,  prayer  for,  1427-1430. 

Lunatic,  idiot,  or  habitual  drunkard,  answer  by  a,  1351. 
Minority,  action  of  contract,  1412. 
Money  had  and  received,  statutory  forms,  1397-1399. 
Notice  of  refusal  to  accept  answer  for  absence  of,  or  defect  in,  verification, 

1440,  1441. 
Order  extending  time  to  answer,  1443-1445. 

Granting  extension  of  time  to  answer,  1445. 
Partial  defense,  1357. 

Payment,  in  actions  of  contract,  1403,  1404. 
Prayer  for  judgment,  1427-1430. 

Real  property,  for  recovery  of,  action  of  contract,  141 1. 
Release,  action  of  contract,  1408. 
Separate  answer  of  one  of  several  defendants,  1353. 
Separate  defenses,  1354-1356. 
Slander,  statutory  forms,   1422,  1423. 
Specific  denials,  1371-1373. 

Statute  of  limitations,  action  of  contract,  1406,  1407. 
Statutory  forms,  1397-1426. 
Stipulation  to  extend  time  to  answer,  1447. 
Supplemental  answer,  1364. 

When  matter  of  defense  has  arisen  after  suit  brought,  368. 
Time  to  answer,  extending,  1441,  1442. 
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Title  to  real  estate,  issue  of,  1414,  1415. 
Tort,  in,  statutory  forms,  1416-1426. 
Trespass  upon  personal  property,  1426. 
Upon  real  property,  1424,  1425. 
Trover,  statutory  form,  1416. 
Verification,  1431-1441. 

Absence  of,  or  defect  therein,  1440,  1441. 
Way,  obstructing,  1417. 

ANSWERS  IN   EQUITY. 

Abroad,  taking  answer,  1482-1485. 

Accounts  and  accounting,  to  bill  against  organizers  of  company,  496. 

To  bill  for  accounting  and  cancellation  of  mortgage,  493. 

To  bill  to  compel  guardian  to  account,  488. 
Affidavit  of  default  to  file  answer,  1507. 

Of  verification,  1473-1481. 

That  discovery  is  necessary,  1505. 

That  no  answer  has  been  delivered,  so  that  a  decree  may  be  entered 
upon  bill  as  confessed,  i486. 
Amendments,  after  answer  requiring  further  answer,  1x71. 

And  exceptions,  form  of  further  answer  after,  1500. 

By  consent,  1295. 

Illustrations  of,  1303-1305. 
To  amend  after,  1252. 
To  amend  before,  1246. 
To  answer,  1210,  1213. 
Answer,  not  requiring  further  answer,  after,  1172. 
Appearance,  proceedings  to  compel  answer  after,  1505-15 18. 
Attachment  for  contempt,  order  giving  further  time  to  answer,  1513. 

Order  for  on  default  to  file  answer,  1508. 

Order  for,  on  insufficient  third  answer,  1502. 
Bill  against  organizers  of  company,  answers  to,  490. 

For  accounting  and  cancellation  of  mortgage,  answer  to,  493. 
Bill  pro  confesso,  order  for  on  insufficient  third  answer,  1504. 
Certificate  etc.,  of  judge  to  answer  of  nonresident,  1480. 

Of  sheriflF  indorsed  on  mittimus,  1516. 

Of  verification,  1475. 
Commencement  of  answer,  1455,  1456. 

Commissioners,  instruction  to  taking  answer  abroad,  1485. 
Contempt,  order  giving  further  time  to  answer  after  attachment  for,  1513. 

Order  of  commitment  for,  15 14. 
Counterclaim,  answer  alleging  an  accord  with,  to  compel  acceptance  of, 

satisfaction,  415. 
Dedimus  potestatum  to  take  answer,  plea,  or  demurrer,  1484. 
Default  to  file  answer,  affidavit  of,  1507. 

Order  for  attachment,  1508. 
Demurrer,  dedimus  potestatum  to  take,  1484. 
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Discovery,  affidavit  that  it  is  necessary,  1505. 

Order  to  answer,  1506. 
Exceptions,  amended  answer  after,  1495. 

Form  of  further  answer  after  amendments  and,  1500. 

Order  for  answer  on  submission  to,  1494. 

Order  for  further  answer  on  report,  1499. 

Order  of  reference  of,  1496. 

Order  on,  1489. 

Report  upon,  1497. 

To  answer,  1487-1504. 

To  a  report  upon  exceptions,  1498. 
Foreigner,  answer  of  through  interpreter,  1477,  1478. 

Verification  of  through  interpreter,  1479. 
Formal  parts,  1446-1463. 
Forms  of,  some  complete  examples,  1264. 
Guardian,  infant's  answer  by  guardian  ad  litem,  1469,  1470. 
Husband  and  wife,  petition  of  wife  to  answer  separately,  1471. 
Illiterate  person,  jurat  to  answer  of,  1481. 

Impertinence  and  scandal,  order  striking  out  answer  for,  1491-1493. 
Insufficiency,  exceptions  to  answer  for,  1487,  1488. 

Order  striking  out  answer  for,  1490. 
Interpreter,  oath  of,  to  answer  of   foreigner,  1477,  1478. 

Verification  of  foreigner  through,  1479. 
Interrogatories,  answer  to,   151 1. 

Form  of,  15 10. 

Order  to  file,  1509. 
Jurat  to  answer  of  foreigner,  through  interpreter,  1478. 

Of  illiterate  person,  1481. 
Married  woman  answering  separately,  1471,  1472. 
Mittimus,  certificate  of  sheriflF  indorsed  on,  1516. 

On  order  of  commitment,  1515. 
Nonresident,  certificate,  etc.,  of  judge  to  answer  of,  1480. 

Taking  answer  of,  1482,  1483. 
Oath  or  affidavit  of  verification,  1473-1481. 
Order  for  answer  on  submission  to  exceptions,  1494. 

For  attachment  on  third  answer  being  insufficient,  1502. 

For  bill  pro  confesso  on  insufficient  third  answer,  1504. 

For  commitment  and  examination  on  insufficient  third  answer,  1503. 

For  commitment  on  disobedience  of  order  to  answer,  1514. 

For  further  answer  on  report  on  exceptions,  1499. 

For  plea  to  stand  for  an  answer,  1468. 

For  wife  to  answer  separately,  1472. 

Giving  further  time  to  answer  after  attachment  for  contempt,  1513. 

Of  attachment  for  default  to  file  answer,  1508. 

Of  commitment,  1512. 

Of  reference  of  exceptions,  1496. 

Of  reference,  second  or  third  answer,  1501. 

Of  sequestration  after  commitment,  1517. 
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On  exceptions,  1489. 

Striking  out  answer  for  impertinence  and  scandal,  1491-1493. 
For  insufficiency,  1490. 

To  answer  in  proceedings  for  discovery,  1506. 

To  file  interrogatories  and  intermediate  detainer,  1509. 

To  take  answer  without  oath,  1473. 
Plea,  dedimus  potestatem  to  take,  1484. 

Supported  by  answer,  1467. 

To  stand  for  an  answer,  order  for,  1468. 
Reference,  order  of  exceptions,  1496. 

Order  of,  second  or  third  answer,  1501. 
Rejoinder  to  reply  alleging  accord  and  satisfaction,  417. 
Sequestration,  commission  of,  1518. 

Order  of  after  commitment,  1517. 
Statute  of  frauds,  answer  setting  up,  1466. 
Titles  of  formal  parts,  1446-1463. 
Verification,  affidavit  of,  for  sole  defendant,  1476. 

Certificate  of,  1475. 

Oath  or  affidavit  of,  1473-1481. 

Of  foreigner  through  interpreter,  1479. 

Of  infant's  answer  by  guardian  ad  litem,  1470. 
Warrant  on  order  of  commitment,  1515. 

APOTHECARIES— Croj.T-iPp/rrcwcc. 

APPEAL  BONDS  AND  UNDERTAKINGS— Cro.M-/?e/>rff«c«?. 

APPEALS. 

Account  of  executrix,  from  decree  relating  to,  1543. 
Admiralty,  606-609. 

From  U.  S.  district  court,  1651. 
Affidavit  of  good  faith,  1564  et  seq. 

Of  good  faith  by  agent,  1575. 
Affirmation  of  judgment,  1913-1916. 
After  expiration  of  time  limited,  1544,  I547»  1548. 
Agreement  to  strike  oflF  appeal,  and  for  judgment,  1921. 
Allowance  of  appeal,  1700-1730. 
Amend,  application  to,  1883. 
Amendments,  order  allowing  amendment  of  judgment,  1277. 

Order  for  certiorari  to  amend  case  on  appeal,  1273. 

Order  granting  leave  to  amend  appeal  pai>ers,  1272. 

Return  of  certiorari  to  amend  appellant's  case,  1274.  • 

Answer  to  assignment  of  errors,  1884. 
Appellate  court,  proceedings  in,  1889. 
Application  for,  \^\f)  et  scq. 

To  amend,  assignment  of  errors,  1883. 
Apprenticeship  case,  appeal  in,  1677. 
Arbitration  and  award,  affidavit  of  good  faith,  1578. 
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Assignment  of  cross-errors,  1888. 

Of  errors,  reasons  of  appeal,  1869  ct  seq. 
Bail,  in  proceedings  upon  forfeited  recognizance,  1585. 
Boundaries,  from  establishment  by  county  surveyor,  1676. 
Calendar  practice,  1927  et  seq. 
Canada  thistles,  appeal  from  commissioner,  1675. 
Case  on  appeal,  proceedings  to  settle,  1860-1865. 

Return  and  transcript,  1762  et  seq. 
Certificate  by  justice  of  the  peace,  1694-1698. 

By  register  in  chancery,  1693. 

Of  appellate  court,  1691. 

Of  good  cause  by  counsel,  1685,  1686. 

Of  importance,  1679. 

Of  probable  cause,  1680-1682. 

Of  reasonable  doubt,  1683,  1684. 

Of  transcript  of  the  record,  etc.,  1833-1856. 

That  appeal  has  been  taken,  1687-1699. 

That  appeal  was  not  properly  entered,  1699. 

Transcript  from  justice's,  mayor's  or  recorder's,  1779  et  seq. 

Under  rule  9  of  U.  S.  supreme  court,  1692. 
Certified  list  of  cases  appealed,  1690. 
Chancery,  1536,  1537. 

Court,  return,  transcript  or  case  on  appeal,  1812  ct  seq. 
Circuit  court,  return,  transcript  and  case  on  appeal,  181 2  et  seq. 
Citation  and  summons,  1750  et  seq. 
Claim  or  demand,  by,  1534,  1535. 
Claims,  commissioners  on,  1618. 
Commissioner's  report  in  probate  court,  1519-1521. 
Complaint  for  affirmation  of  judgment,  1915,  1916 
Copy  of  the  record,  1829-1832. 
Corporation,  appropriation  of  land  by,  1562. 
County  commissioners,  from,  1653,  1670. 

From  allowance  of  claim,  1657. 
Court  of  claims,  1524,  1652. 
Criminal  cases,    1528,   1557,   1646-1650,   1691,   1727-1730,  1742,   1776.  1828, 

1878-1881,  1892. 
Criminal  proceedings,  affidavit  of  good  faith,  1583. 
Customs  duties  cases,  1556. 
Demurrer  to  answer  to  assignment  of  errors,  1885. 

To  reply  to  assignment  of  errors,  1887. 
Direction  or  praecipe  for  transcript,  1760,  1761. 
Discontinuance,  direction  for,  1919. 
Dismissal  of  appeal,  1896  et  seq. 
District  court  in  city  of  New  York,  1635. 

Return,  transcript  and  case  on  appeal,  181 2  et  seq. 
Docket,  copy  of,  1773. 

Transcript  from  magistrates,  1778. 
Drains  and  ditches,  proceedings  relating  to,  1669-1671. 

In  matters  relating  to,  1527. 
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KVVE.KLS— Continued. 

Drains  and  ditches — Continued. 

From  assessment  for,  1531. 

Notice  by  township  clerk,  1893. 
Eminent  domain,  1562,  1758. 

Proceeding  instituted  by  municipal  corporation,  1656. 
Entry  of,  1731  et  seq. 
Equity,  notice  of  appeal  in,  1605  et  seq. 
Habeas  corpus,  from  order  of  discharge  on,  1529. 
Highway  commissioners,  from  decision  of,  1558-1561. 
Highways,  establishment  of,  1858. 

From  proceedings  relating  to,  1661. 

In  matters  of,  1525. 

Notice  to  trustees  of  filing  transcript,  1868. 

Proceedings  in  appellate  court,  1894,  1895. 
Insolvency,  commissioners  of,  1620. 
Judgment,  1933  et  seq. 

Absolute,  stipulation  for,  1600  et  seq. 

Acceptance  of  offer  to  allow,  1926. 

Consent  to  reduction  of,  1971. 

In  court  befow,  after,  1987  et  seq. 

Notice  of  appeal,  from  part  of,  1598. 

OflFer  to  allow,  1925. 
Justice  of  peace  after  expiration  of  time,  1547,  1548. 

Allowance  of,  1717-1721. 

Application  for  appeal,  1523,  1528. 

Entry  of,  1734  ^^  ^^1' 

From,  1622-1645. 

Statement  on  appeal,  1877. 
Leave  to  prosecute  appeal,  petition  by  interested  person  for,  1546. 
Mandate,  the,  1982  et  seq. 
Mayor's  court,  allowance  of,  1722. 
Motion  for  affirmation  of  judgment,  1913,  1914. 

To  advance  cause  on  calendar,  1927. 

To  dismiss,  1903-1912. 

To  modify  judgment  of  affirmance,  1970. 

To  reinstate  cause  after  order  of  dismissal,  1973,  1974. 
Municipal  afTairs  generally,  1653  et  seq. 

New  trial,  notice  of  appeal  from  order  granting  or  refusing,  1588. 
Note  of  issue,  1889. 
Notice  of,  1587  et  seq. 

Of,  by  the  state,  1650. 

Of  application  for  certificate  of  reasonable  doubt,  1683. 

Of  argument  or  hearing,  1890  et  seq. 

Of  filing  remittitur,  1980. 

Of  motion  to  dismiss,  1896-1901. 

Of  settlement  of  case,  1861. 

To  appellant  to  file  return,  1865. 

To  clerk,  1664. 
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APPEALS— Co«//««grf. 
Notice  of — Continued. 

To  city  attorney,  1663. 

To  city  council,  1662. 

To  justice,  1665-1667. 

To  supervisors  to  hear,  1669. 

Under  English  judicature  act,  1678. 
Order  directing  case  to  be  filed,  1864. 

Dismissing,  and  affirming  judgment,  1920. 
By  consent,  1922. 

Granting,  but  denying  petition  for  supersedeas,  1726. 

Making  papers  part  of  record,  1866. 

Nunc  pro  tunc  allowing,  1725. 

Of  allowance  of,  1700  et  seq. 

Placing  cause  on  docket  by  consent,  1929. 

Remanding  cause,  1985  et  seq. 

Settling  case,  1863. 

Notice  of,  from  two,  1604. 
Orphan's  courts,  from,  1614,  1615. 
Patent  proceedings,  1555. 
Penalties,  in  proceedings  to  enforce,  1584. 
Petition,  by,  1536  et  seq. 

Praecipe  or  direction  for  transcript,  1760,  1761. 
Prayer,  application  by,  1528-1533. 

Filed  nunc  pro  tunc  by  consent,  1533. 
Probate,  1753,  1754,  1756,  1812,  1873,  1875,  i'^76. 
Probate  courts,  allowance  of,  1712-1716. 

And  courts  of  like  jurisdiction,  1608  et  seq. 

Appeal  by  claim  or  demand,  1535. 

Application  for,  1519-1521. 

By  petition,  1538-1546. 

Prayer  for,  1532. 

Return,  transcript  or  case  on  appeal,  1812. 
Reasons  of,  1869  et  seq. 

Recognizance,  in  proceedings  upon  forfeited,  1385. 
Record,  copy  of  the,  1829-1832. 
Remittitur,  the,  1975  et  seq. 
Reply  to  answer  to  assignment  of  errors,  1886. 
Return,  transcript  and  case  on  appeal,  1762  ct  seq. 
Rule  to  show  cause  why  appeal  should  not  be  dismissed,  1902. 
School  matters,  appeals  in,  1672-1674. 

School  superintendent,  affidavit  to  statement  of  valuation,  etc.,  1586. 
Separate  interests  of  appellant,  1747. 
State,  by  the,  or  people,  1648,  1649. 
Stipulation  for  reversal  of  judgment,  1972. 

To  set  down  cause  for  certain  day,  1928. 
Stipulations,  1930  et  seq. 
Street,  opening  a,  1857. 
Summons  and  citation,  1750  et  seq. 
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APPEALS— Co»/»««e</. 

Superior,  circuit,  district,  chancery  or  probate  court,  return,  transcript  and 

case  on  appeal,  1812  et  seq. 
Supervisors,  notice  to  hear,  1669. 
Surrogate  and  surrogate  court,  1616,  1617. 
Timber,  assessment  for  damages  for  floating  timber,  1663. 
Township  committee,  from,  1668. 

Trustees,  from,  1654,  1655,  1671. 
Transcript,  return  and  case  on  appeal,  1762  ct  seq. 
Trustee,  by,  161 3. 

Waiver  of  right  to  appeal,  1923,  1924. 
Will,  from  admission  to  probate,  161 1. 

From  decision  admitting  to  probate,  1522. 

From  decree  admitting  probate,  1539. 

From  decree  refusing  to  admit  to  probate,  1542. 

From  refusal  to  admit  to  probate,  1612. 
Withdrawal  of  appeal,  1917  ei  seq. 

APPEARANCES. 

Application  for  withdrawal,  2013. 
Attorney,  by,  1991-1998,  2001-2007. 
Defendant  in  person,  by,  1999,  2008. 
General,  1991-2000. 

And  demand  of  complaint,  2001-2008. 

And  waiver  of  process,  2009-201 1. 
Order  granting  leave  to  withdraw,  2015. 
Rule  to  show  cause  why  defendant  may  not  withdraw,  2014. 
Special,  2012. 
Withdrawal  of,  2013-2016. 

APPRAISEMENT— C/'OJ.v-/?c/f/-^«ce.     ' 
APPRAISERS. 

Admiralty,  oath  of  appraiser,  602. 
Order  appointing,  565. 
Report  of  appraisers,  604. 
APPRENTICES. 

Appeal  in  apprenticeship  case,  1677. 
ARBITRATION  AND  AWARD. 

Accord  and  satisfaction,  consent  to  acceptance  of  order  for  arbitration,  359. 

Affidavits,  title  of  the  court  and  cause,  747. 

Appeal  from  judgment  on  award,  affidavit  of  good  faith,  1578. 

Assumpsit,  plea  to  declaration  in,  upon  an  award,  347. 

Prior  agreement  to  refer,  pleas  in  abatement,  129. 

ASSAULT  AND  BATTERY. 

Abortion  at  common  law,  231. 

Answers  in  code  pleading,  statutory  forms,  1418,  1419. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Affidavit,  by  assignee,  975. 
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ASSIGNMENT  OF  ERRORS. 

Amendments,  1190. 

Answer  to,  1884. 

Appeals,  1869  et  scq. 
ASSUMPSIT. 

Accord  and  satisfaction,  payment  and  acceptance  of  a  certain  sum,  345-348. 

Plea  to  declaration  on  note,  355. 
Account  stated,  441. 

Annuities,  declaration  in  assumpsit  for  arrears  of  annuity,  1312. 
Declaration  against  acceptor  of  bill,  plea  to,  346. 

For  arrears  of  an  annuity,  131 2. 

For  goods  sold  and  delivered,  448. 

For  goods  sold  and  delivered,  and  account  stated,  plea  to,  348. 

On  note,  plea  to,  338,  355. 
Plea  puis  darrein  continuance  to,  328,  et  seq. 

Upon  an  award,  plea  to,  347. 
ATTACHMENT. 

Abatement,  defective  affidavit,  53,  54. 

Plea  to  jurisdiction,  52. 

Traversing  causes  of,  set  out  in  the  affidavit,  132. 
Admiralty,  bond  to  marshal  to  release  vessel  attached,  605. 

Libel  in  personam,  with  clause  of  foreign  attachment,  540. 
Affidavit  of  merits,  to  set  aside,  1048. 
Amendments,  1182. 

Order  allowing  amendment  of  return,  1269. 
Answers  in  code  pleading,  action  of  contract,  1409. 

In  equity,  order  for  attachment  on  default  to  file  answer,  1508. 

Order  for,  on  insufficient  third  answer,  1502. 

Giving  further  time  to  answer  after  attachment  for  contempt, 

1513- 
Foreign  libel  in  personam  with  clause  of,  540. 
Pleas  in  abatement,  127,  128. 

ATTORNEY-GENERAL. 

Jurisdiction,  exception  to,  by,  64. 
ATTORNEYS. 

Affidavits,  by,  928-943. 

Of  merits  or  defense,  1073-1083. 
Answers  in  code  pleading,  affidavit  by,  for  order  extending  time  to  answer, 
1444. 
Verification  by  attorney,  1435,  1436. 
Verification  by,  483. 
AUDITORS. 

Accounts  and  accounting,  436-439. 
BAIL. 

Affidavit  of  merits  to  set  aside  bond,  1048. 
Amendments,  order  to  amend  recognizance,  1285. 
Appeal  in  proceeding  upon  forfeited  recognizance,  1584. 
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BAILMENT,  see  Accounts  and  Accounting. 
BANKRUPTCY. 

Amendments,  order  to  amend  composition  proceedings,  1284. 

BIGAMY. 

Accessories  after  the  fact,  281. 
Before  the  fact,  276. 

BILL  IN  EQUITY,  see  also  Accounts  and  Accounting. 

Accounts  and  accounting,  bill  against  mortgagee  in  possession  for  redemp- 
tion and  accounting,  492. 
Bill  against  organizers  of  company  and  vendors  of  property  thereto,  489. 
Against  promoters,  491. 

For  account  of  partnership  and  for  receiver,  485. 
For  accounting  between  persons  jointly  engaged  in  buying  timber 

and  marketing  lumber,  495. 
For  accounting  on  general  average  loss,  494. 
For  partnership  accounting  after  dissolution,  486. 
To  compel  accounting  by  public  officer,  496. 
To  compel  guardian  to  account,  487. 
Amendments,  affidavit  to  accompany  application  to  amend,  1198,  1199. 
Application  to  make,  1163-1174. 
Illustrations  of,  1299,  1300. 
Notice  to  amend,  1140-1142. 
Orders  granting  leave  to  amend,  1237-1257. 
Corporation,  bill  against  organizers  and  vendors  of  property  thereto,  489. 

Bill  against  promoters,  491. 
General  average,  bill  for  accounting,  494. 
Guardian,  bill  to  compel  accounting,  487. 

Mortgagee  in  possession,  bill  against  for  redemption  and  accounting,  492. 
Partnership,  bill  for  accounting,  485. 

Bill  for  accounting  after  dissolution,  486. 
Public  officer,  bill  to  compel  accounting,  496. 
Rents  and  profits,  bill  for  an  account,  492. 

BILL  OF  EXCEPTIONS. 

Amendments,  1189. 
BILL  OF  PARTICULARS. 

Amendments,  affidavit  to  accompany  application  to  amend,  1203. 
BILL  PRO  CONFESSO. 

Answers  in  equity,  order  for,  on  insufficient  third  answer,  1504. 
BILLS  AND  NOTES. 

Accord  and  satisfaction,  334-344. 

Delivery  and  acceptance,  342-344. 
Delivery  and  acceptance  of  note,  409. 
Plea  to  declaration  in  assumpsit,  355. 
Declarations  in  delivery  and  acceptance,  pleas  to,  334-344. 
Replication  to  plea  of  delivery  and  acceptance,  377-380. 

1152  Volume  I. 


References  Indicate  INDEX.  the  Number  of  Form. 

BONDS. 

Accord  and  satisfaction,  acceptance  and  delivery,  329,  330. 
Admiralty,  on  appeal,  609. 

To  release  vessel  attached,  605. 
Annuities,  declaration  in  debt  to  recover  on  an,  annuity  bond,  1308,  1309. 
Replication  to  plea  of  delivery  and  acceptance,  376. 
BOTTOMRY  BOND. 

Admiralty,  libel  on  bottomry  bond,  549. 
BREAKING  AND  ENTERING,  see  Trespass. 
BURGLARY. 

Accessories  before  the  fact,  273-275. 
CERTIORARI. 

Amendments,  order  for  writ  to  amend  case  on  appeal,  1273. 
Return  of  certiorari  to  amend  appellant's  case,  1274. 
Rule  to  amend  return  to  writ,  1271. 
CHANGE  OF  VENUE. 

Affidavit  of  merits,  by  attorney  for  defendant,  lo8i. 
To  obtain,  1049-105 1. 
CHARTER-PARTY,  see  Admiralty. 
CHATTELS. 

Accord  and  satisfaction,  delivery  and  acceptance,  319-327. 
CHOSE  IN  ACTION. 

Accord  and  satisfaction,  delivery  and  acceptance,  328-344. 
Replication  to  plea  alleging  delivery  and  acceptance  of,  374-380. 
CHURCH  WARDEN. 
Account  render,  440. 
CITIZENSHIP. 

Abatement,  jurisdiction  of  U.  S.  courts,  58. 
Corporations,  abatement,  pleas  in,  60,  61. 
COLLISION,  see  Admiralty. 
COMPLAINTS. 

Account  stated,  443. 

Against  partnership,  445. 
Accounts  and  accounting,  action  on  assigned  account  for  goods  sold,  476. 
Action  on  open  account,  459-461. 
In  an  action  on  merchant's  account,  477. 
On  account  of  verbal  contract,  449. 
Amendments,  affidavit  to  accompany  application  to  amend,  1194, 1195. 
Application  to,  1160. 
By  consent,  1289-1295. 
Notice  of  motion,  1134-1138. 

Order  granting  leave  to  serve  amended,  1228,  1229. 
Appeal,  for  affirmation  of  judgment,  1915. 
Verbal  contract,  on  account  of,  449. 
Verification,  in  action  an  open  account,  462,  463. 
Of,  on  account  stated,  444. 
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CONFESSION  AND  AVOIDANCE. 

Answers  in  code  pleading,  action  of  contract,  1413. 

CONFESSION  OF  JUDGMENT. 

Accord  and  satisfaction,  delivery  and  acceptance  of  warrant  of  attorney  to 
confess  judgment,  358. 

CONSULS. 

Jurisdiction  over,  pleas  in  abatement,  63, 

CONTEMPT. 

Answers  in  equity,  order  giving  further  time  to  answer  after  attachment 
for,  1513. 
Order  of  commitment  for,  1514. 

CONTINUANCES. 

Alien  enemy,  puis  darrein  continuance,  120,  121. 
CONTRACTS. 

Accord  and  satisfaction,  entering  into  and  performance  of  new  contract,  360. 

Answers  in  code  pleading,  actions  of  contract,  1397-1415. 

CORPORATIONS. 

Affidavit  by  officer  of,  958-968. 

Of  merits  by  secretary  sued  with  corporation,  1059. 
Answers  in  code  pleading,  denial  of  capacity  to  sue,  1395,  1396. 

Verification  by  officer  of  corporation,  1439. 
Appeal  in  eminent  domain  proceedings,  1562. 
Bill  against  organizers  of  company  and  vendors  of  property  thereto,  489. 

Against  promoters,  491. 
Citizenship,  pleas  in  abatement,  60,  61. 
Defendant  ceased  to  be,  pleas  in  abatement,  78. 
Misnomer,  pleas  in  abatement,  96. 
Nul  tiel,  pleas  in  abatement,  76,  77. 

COSTS. 

Admiralty,  stipulation  for  costs,  582,  583,  585. 

Amendments,  order  granting  leave  to  amend  on  payment  of,  1209,  1211, 
1212,  1214. 

COUNTERCLAIM. 

Answer  alleging  an  accord  with  counterclaim  to  compel  acceptance  of 

satisfaction,  415. 
Answers  in  code  pleading,  1358-1362. 

For  money  judgment  on,  1430. 

COUNTY  COMMISSIONERS. 
Affidavit  by,  968. 
Appeal  from,  1656. 

From  allowance  of  claim,  1657,  1670. 

COURTS. 

Jurisdiction,  pleas  in  abatement,  58-64. 
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COVENANTS, 

Accord  and  satisfaction,  further  plea  to  particular  breach  of,  305. 

Plea  to  declaration  in,  361,  362. 
COVERTURE. 

Abatement,  pleas  in,  65-71. 
DAMAGES. 

Affidavit  of  merits,  1093. 
DEATH. 

Plaintiff  of,  pleas  in  abatement,  79. 
DEBT. 

Account  stated,  442. 

Annuities,  declaration  to  recover  on  an  annuity  bond,  1308,  1309. 
DECEIT. 

Answers  in  code  pleading,  statutory  forms,  1420,  1421. 

DECLARATIONS. 

Abatement,  variance  between  writ  and  declaration,  87. 
Accord  and  satisfaction,  assumpsit  against  acceptor  of  bill,  plea  to,  346. 
Declaration  in  assumpsit  for  goods  sold  and  delivered,  and  account 

stated,  plea  to,  348. 
Plea  in  bar  for  work  and  labor  and  account  stated,  350. 
Plea  to  declaration  in  assumpsit  on  note,  355. 
In  assumpsit  on  debt,  319-360. 
In  covenant,  361,  362. 
In  debt,  356. 
In  trespass,  367,  369. 
In  trespass  on  the  case,  363-366. 
Plea  to  suit  of  assignee,  331. 
Accounts  and  accounting,  451,  452. 

Assumpsit  for  goods  sold  and  delivered,  448. 
Declaration  on  an  open  account,  474,  475. 
Account  stated,  plea  in  bar  to  declaration,  349,  350. 
Plea  to  declaration  in  assumpsit,  348. 
In  debt,  356. 
Amendments,  affidavit  to  accompany  application  to  amend,  1196,  1197. 
Application  to  make,  1161. 
By  consent,  1290- 1293. 

Order  granting  leave  to  amend,  1230-1236. 
Annuities,  declaration  to  recover  an  annuity,  1308-1312. 
Assumpsit  against  acceptor  of  bill,  plea  to,  346. 

For  goods  sold  and  delivered,  plea  to,  340,  448. 
For  goods  sold  and  delivered  and  account  stated,  plea  to,  348. 
On  note,  plea  to,  338. 

Plea  puis  darrein  continuance  to  declaration  in,  328  ct  srq. 
Plea  to  declaration  in,  319  et  seq. 
Plea  to,  upon  an  award,  347. 
Bills  and  notes,  plea  to  declaration  in  assumpsit  on'  note,  355. 

Pleas  to  delivery  and  acceptance,  334-344. 
Covenant,  plea  to  declaration  in,  361,  362. 
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DECLARATIONS— Co«/i»K^</. 
Debt  on  note,  plea  to,  341. 

Plea  to  declaration  in,  321  et  seq  and  356. 
Goods  sold  and  delivered,  plea  to  declaration  in  assumpsit,  348,  448. 
Money  had  and  received,  plea  to  declaration  in  debt,  356. 
Plea  to  declaration  in  trespass,  367-369. 

In  declaration,  trespass  on  the  case,  363-366. 
Trespass  on  the  case,  plea  to  declaration,  363-366. 

Plea  to  declaration  in,  367-369. 
Work  and  labor,  plea  in  bar  to  declaration  in  debt,  350. 
DECREES. 

Admiralty,  569-578. 
Amendments,  1180. 

Order  allowing,  1279. 
App>eal  from  decree  admitting  will  to  probate,  1539. 

From  decree  refusing  probate  of  will,  1542. 

DEEDS. 

Accord  and  satisfaction,  delivery  and  acceptance  of,  354. 

Execution,  delivery  and  acceptance  of,  414. 
Answer,  execution,  delivery  and  acceptance  of,  414. 
Replication  to  plea  alleging  execution,  delivery  and  acceptance,  382. 

DEFAULT. 

Admiralty,  decree  on  default,  569,  570. 
Answers  in  equity,  affidavit  of  default  to  file  answer,  1507. 
Order  for  attachment  on  default  to  file  answer,  1508. 
DELIVERY,  see  Acckptaxce  akd  Dklivkry. 
DEMAND. 

Accounts  and  accounting  for  copy  of  account,  464. 
For  further  copy  of  account,  466. 

DEMURRER. 

Abatement,  pleas  in,  criminal  cases,  151. 

Pleas  in  judgment  on  criminal  cases,  152. 
Abatement,  to  the  plea  in,  133. 
Affidavit  of  merits,  1034. 

Amendments,  notice  of,  to  evidence,  1149,  1150. 
Order  granting  leave  to  amend  after,  1247. 
To  amend  after  demurrer  sustained,  1234. 
To  amend  demurrer  sustained  or  confessed,  1225,  1226. 
To  amend  on  demurrer  overruled,  1248. 
To  answer  or  demur,  12 10,  1213. 
Answers  in  equity,  dedimus  potestatem  to  take,  1484. 
Appeal,  demurrer  to  answer  to  assignment  of  errors,  1885. 

Demurrer  to  reply  to  assignment  of  errors,  1887. 
Joinder  in,  pleas  in  abatement,  134. 
Order  sustaining  pleas  in  abatement,  135. 
Overruling  pleas  in  abatement,  136,  137. 
DENIALS,  see  Answers  ix  Code  Pleading. 
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DEPOSITIONS. 

Admiralty,  586-590. 
DISCOVERY. 

Amendments  to  bill  for,  1166. 

Answers  in  equity,  affidavit  that  it  is  necessary,  1505. 
Order  to  answer  in  proceedings  for  discovery,  1506. 
DITCHES,  see  Drains  and  Ditches. 
DIVORCE. 

Adoption  of  children,  parents  having  been  divorced,  630. 
Amendments,  order  granting  leave  to  amend  bill  to  conform  to  proofs, 
1257- 
DRAINS  AND  DITCHES. 

Appeal  from  assessment,  1531. 

In  matters  relating  to  drains,  1527. 

In  proceedings  relating  to  drains  and  ditches,  1869-1871. 
Notice  by  township  clerk,  1893. 
Construction  of  a  township  ditch,  1859. 

DRUNKARDS. 

Answers  in  code  pleading,  1351. 
EMINENT  DOMAIN. 
Appeal,  1758. 

For  appropriation  of  land,  1562. 

In  proceedings  by  municipal  corporations,  1656. 

EQpiTY. 

Accounting  in  equity,  485-535. 
Appeals,  notice  of,  1605. 
ERROR,  ASSIGNMENT  OF. 
Admiralty,  608. 

EXCEPTIONS. 

Admiralty,  exceptions  to  a  libel,  553. 
EXECUTION. 

Admiralty,  599. 

Amendments,  1183. 

Order  allowing  amendment  to  return,  1270. 

EXECUTORS  AND   ADMINISTRATORS,   see   also  Appeals,  Probatk, 
Wills. 

Account  render  by  executors  against  factor  as  bailiff,  421. 

Accounts  and  accounting  by  executor  against  personal  representative  of 
deceased  co-executor,  428. 

Affidavit  by,  972-974. 

Ne  unques  executor,  pleas  in  abatement,  114,  115. 

Nonjoinder  of  plaintiff's  co-executor  or  co-administrator,  pleas  in  abate- 
ment, 105-107. 
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FOREIGN  ATTACHMENT. 

Abatement,  pleas  in,  127,  128. 
FOREIGN  GOVERNMENT. 

Jurisdiction  over  representatives  of,  pleas  in  abatement,  62,  63. 
FORMER  RECOVERY. 

Answers  in  code  pleading,  action  of  contract,  1405. 
FORMER  SUIT  PENDING. 

Abatement,  pleas  in,  122-129. 

Foreign  attachment,  pleas  in  abatement,  127,  128. 

FORNICATION,  see  Adultery  and  Fornication. 
GENERAL  AVERAGE. 

Bill  for  accounting  on  a  loss,  494. 
GRAND  JURY. 

Abatement,  pleas  in,  irregularity  in  drawing  and  impaneling,  143,  144. 
Pleas  in,  juror  not  freeholder,  141,  142. 
Pleas  in  self-criminating  evidence,  150. 

GUARDIAN  AND  WARD,  see  also  Adoption  of  Children. 
Account  render  against  guardian  as  bailiflf,  422. 
Accounts  and  accounting,  bill  to  compel  accounting  after  termination  of 

guardianship,  487. 
Answers  in  equity,  infants  answer  by  guardian  ad  litem,  1469. 
Nonjoinder  of  plaintiflF's  guardian,  pleas  in  abatement,  104. 
HABEAS  CORPUS. 

Appeal  from  order  of  discharge  on  habeas  corpus,  1529. 
HIGHWAYS  AND  STREETS,  see  also  Ways. 

Amendments,  order  to  amend  petition  to  lay  out,  1282. 
Appeal,  1857,  1858. 

From  decision  of  highway  commissioners,  1558-1561. 
In  proceedings  relating  to  streets  and  highways,  1661. 
Notice  to  trustees  of  filing  transcript,  1868. 
Proceedings  in  appellate  court,  1894,  ''^S- 
Appeals  in  proceedings  relating  to  highways,  1525,  1526. 
HUSBAND  AND  WIFE,  see  also  Alienation  of  Affections. 

Abandonment  of,  without  providing  for  support  and  of  children,  31-33. 
Affidavit  of  merits  or  defense  by  wife  of  defendant,  1072. 
Answers  in  code  pleading,  1352. 
Coverture,  pleas  in  abatement,  65-71. 
INFANTS. 

Abatement,  pleas  in,  72-74. 
Answers  in  code  pleading,  1349,  1350. 
Action  of  contract,  1412. 
INJUNCTION. 

Amendments,  order  granting  leave  to  amend,  1243,  1244. 
To  amend  bill  for,  1165,  1166. 
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INSOLVENCY. 

Appeal  from  commissioners  of  insolvency,  1620. 
INSURANCE. 

Admiralty,  libel  on  policy  of  marine  insurance,  550. 
INTERPLEADER. 

Amendments,  bill  of  interpleader,  1299. 
INTERPRETER. 

Answers  in  equity,  oath  of  to  answer  of  foreigner,  1477,  1478. 
Verification  of  foreigner  through  interpreter,  1479. 

INTERROGATORIES. 

Answers  in  equity,  form  of  and  answer  to,  1510,  1511. 
Order  to  file,  1509. 

JUDGMENT  QUOD  COMPUTET. 

Accounts  and  accounting,  435. 
JUDGMENTS. 

Accord  and  satisfaction,  acceptance  of  a  judgment,  357. 

Delivery  and  acceptance  of  warrant  of  attorney  to  confess  judgment,  358. 

Acknowledgment  of  satisfaction  of,  440. 
Acknowledgment  of  satisfaction  of,  440. 
Affidavit  of  merits,  1045-1048. 

Judgment  for  want  of  affidavit,  1088-1094. 
Amendments,  1176-1179, 

Motion  to  amend  writ  of,  1179. 

Notice  of,  1157-1159. 

Order  allowing,  1275-1278. 
Answers  in  code  pleading,  prayer  for  judgments,  1427-1430. 
Appeal,  1933  et  seq. 

Acceptance  of  offer  to  allow  judgment,  1926. 

Affirmation  of  judgment,  1913-1916. 

Agreement  for  judgment,  192 1. 

Notice  of,  from  part  of  judgment,  1598. 

Offer  to  allow  judgment  on,  1925. 

Order  dismissing  and  affirming  judgment,  1920. 

Stipulation  for  judgment  absolute,  1600  et  seq. 
Confession  of,  delivery  and  acceptance  of  warrant  of  attorney  to,  358. 
Record  of  petition  to  amend,  1178, 

Warrant  of  attorney,  delivery  and  acceptance  of,  to  confess  judgment,  358. 
JURAT. 

Affidavits,  763-808. 

Answers  in  equity  of  foreigner  through  interpreter,  1478. 

To  answer  of  illiterate  person,  1481. 

JURISDICTION. 

Abatement,  pleas  in,  58-64. 

Pleas  to  the  jurisdiction,  44-64. 
Transfer  of  property  to  give,  59. 
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JUSTICE  OF  THE  PEACE. 

Affidavits,  title  of  the  court  and  cause,  745,  746. 
Appeal  after  expiration  of  time  limited,  1547,  1548. 

Application  for,  1523,  1528. 

Allowance  of,  1717-1721. 

Certificate  by,  1694-1698. 

Entry  of,  1734  et  scq. 

From,  1622-1645. 

Statement  on  appeal,  — 

JOINDER,  see  also  Nonjoinder. 

Accessory  before  and  after  the  fact,  282. 
Demurrer,  pleas  in  abatement,  134. 

LANDLORD  AND  TENANT. 

Abatement,  plea  of  nontenure,  130. 
Nontenure,  plea  of,  130. 

LIBEL,  see  also  Admiralty. 

Accord  and  satisfaction,  plea  in  bar  for  declaration  to  libel,  365,  366. 
Plea  in  bar  for  declaration  to,  365,  366. 

LIENS. 

Admiralty,  specification  of  lien,  556. 

LIMITATION  OF  LIABILITY. 
Admiralty,  answer  to  libel  in,  562. 
Claim,  557. 

Commissioner's  report  in  proceedings  for,  580. 
Decree,  578. 

Libel  in  limitation  of  liability,  547,  548. 
Monition,  595. 

LUNATICS. 

Answers  in  code  pleading,  1351. 
MANDAMUS.  ,      * 

Amendments,  to  compel  amendment  of  record,  1188. 
To  compel  execution  of  amended  tax  deed,  1193. 
Writ  to  compel  clerk  of  city  to  amend  record,  1281. 

MANDATE,  see  also  Admiralty. 

Admiralty,  order  on  mendate,  568. 
Appeals,  1982  et  seq. 

MISNOMER. 

Abatement,  pleas  in,  90-96. 

Accord  and  satisfaction,  plaintiff  declared  against  by  wrong  name,  310,  311. 

Amendments,  misnomer  in  declaration,  1139. 

Defendant,  pleas  in  abatement,  145-147. 

MITTIMUS. 

Answer  in  equity,  certificate  of  sheriff  indorsed  upon,  15 16. 
Warrant  or  mittimus  on  commitment,  1515. 
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MONITION,  see  Admiralty. 
MOTIONS. 

Accounts,  affidavit  in  support  of  motion  to  preclude  evidence  of,  470. 

And  accounting,  notice  of,  for  further  account,  467, 
Amendments,  to  amend  record,  1185,  1186. 

To  amend  writ  of  judgment,  1179. 
Appeal  for  affirmation  of  judgment,  1913,  1914. 

To  advance  cause  on  calendar,  1927. 

To  dismiss,  1903-1912. 

To  modify  judgment  of  affirmance,  ^970. 

To  reinstate  cause  after  order  of  dismissal,  1973. 

MUNICIPAL  CORPORATIONS. 

Affidavit  by  officer  or  agent,  966-968. 

Appeals,  by,  1653  *'  ^^1- 
MURDER,  see  also  Abortion. 

Accessories  before  the  fact,  266-284. 

NONJOINDER. 

Abatement,  pleas  in,  99-113. 
Verification  of  plea  in  abatement,  112. 

NOTICE. 

Accounts  and  accounting,  of  motion  for  further  account,  467. 

Of  motion  to  preclude  evidence  of  account,  469. 
Admiralty  of  appeal,  606. 

Of  appraisement,  603. 

Of  examination  de  bene  esse,  586. 

Of  motion  for  mandate,  596. 

Of  motion  to  suppress  deposition,  588. 
Adoption  of  children,  notice  of  proceedings,  and  order  fixing  day  of  hear- 
ing, 680-685. 

Notice  to  parents,  649,  650. 

Service  of  notice,  681-683. 

That  next  friend  will  be  appointed,  686. 
Affidavit  of  merits  under  New  Jersey  statute,  1086. 
Amendments,  alternative  motion,  1138. 

For  leave  to  serve,  1143. 

Motion  to  amend  answer  or  reply,  1131-1138. 

Motion  to  amend  complaint,  1131-1138. 

Notice  of,  1296. 

Proposed  to  the  case,  1 146- 1 148. 
To  proposed  issues,  1151,  1152. 

Of  judgment,  11 57-1 159. 

Special  verdict,  1155,  1156. 

To  bill  in  equity,  1140-1142. 

To  special  case,  1153,  1154. 
Answers  in  code  pleading,  of  refusal  to  accept  answer  for  absence  of,  or 

defect  in,  verification,  1440,  1441. 
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NOTICE— Co«//«««?^. 
Appeal,  1587  ei  seq. 

By  the  state,  notice  to  clerk,  1650. 

Of  application  for  certificate  of  reasonable  doubt,  1683. 
Of  argument  or  hearing,  1890  et  seq. 
Of  filing  remittitur,  1980. 
Of  motion  to  dismiss,  1896-1901. 
Of  settlement  of  case,  1861. 
Proceedings,  in,  1662-1667. 
To  appellant  to  file  return,  1865. 
Motion  to  preclude  evidence  of  account,  469. 

OATH,  see  also  Affidavits. 

Answers  in  equity,  oath  or  affidavit  of  verification,  1473-1481. 

ORDERS. 

Accord  and  satisfaction,  consent  to  acceptance  of  order  for  arbitration,  359. 

Of  order  of  court,  357. 
Accounts  and  accounting,  for  further  copy  of  account,  468. 
Precluding  party  from  giving  evidence  of  account,  471. 
Admiralty,  564-568. 
For  appraisal,  601. 
Order  for  mandate,  597. 
Adoption  of  children,  based  upon  adoption  in  another  state,  711. 
Fixing  day  for  appointment,  687. 
Fixing  day  of  hearing,  684,  685. 
Nunc  pro  tunc  order,  710. 
Of  appointment,  688,  689. 
Order  or  decree  of  adoption,  690-712. 
Revocation  or  annulment  of  order,  712,  713. 
Affidavit  of  merits,  discharging  rule  for  judgment,  1091. 

Making  rule  for  judgment  absolute,  logo. 
Amendments,  order  allowing  amendment  of  judgment,  1275-1278. 
Order  for  certiorari  to  amend  case  on  appeal,  1273. 
Granting  application  to  amend,  1204-1288. 
Answers  in  code  pleading,  extending  time  to  answer,  1442-1445. 

Order  granting  extension  of  time  to  answer,  1445. 
Answers  in  equity,  order  for  answer  on  submission  to  exceptions,  1494. 
For  plea  to  stand  for  an  answer,  1468. 
For  wife  to  answer  separately,  1472. 
Order  for  attachment  on  default  to  file  answer,  1508. 

For  bill  pro  confesso  on  insufficient  third  answer,  1504. 

For  commitment  and  examination  on  insufficient  third  answer,  1503. 

For  commitment  for  contempt,  15 14. 

For  further  answer  on  report  on  exceptions,  1499. 

Giving  further  time  to  answer  after  attachment  for  contempt,  1513. 

Of  commitment,  1512. 

Of  reference  of  exceptions,  1496. 

Of  reference,  second  or  third  answer,  1501. 

Of  sequestration  after  commitment,  15 17. 
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ORDERS— C<7«/«»««rf. 

Answers  in  equity — Continued. 

Order  for  attachment — Continued. 

On  exceptions,  1489. 

Striking  out  answer  for  impertinence  and  scandal,  1491-1493. 

Striking  out  answer  for  insufficiency,  1490. 

To  answer  in  proceedings  for  discovery,  1506. 

To  file  interrogatories  and  intermediate  detainer,  1509. 

To  take  answer  without  oath,  1473. 
Appeal,  allowance  of,  1700  et  scq. 
Directing  case  to  be  filed,  1864. 
Dismissing,  and  affirming  judgment,  1920. 

By  consent,  1922. 
Granting,  but  denying  petition  for  supersedeas,  1726. 
Making  papers  part  of  record,  r866. 
Notice  of,  from  order  granting  or  refusing  new  trial,  1588. 

From  two  orders,  1604. 
Order  nunc  pro  tunc  allowing,  1725. 
Placing  cause  on  docket  by  consent,  1929. 
Remanding  cause,  1985. 
Settling  case,  1863. 
Appearances,  granting  leave  to  withdraw,  2015. 
Arbitration,  consent  to  acceptance  of  order  for,  359. 

PARENT  AND  CHILD,  see  also  Adoption  of  Children. 

Abandonment  of  children,  1-37. 

Abduction  of  women,  197-199,  216-225,  228,  229. 

Miscarriage  of  daughter,  action  for  causing,  265. 

PARTNERSHIP. 

Affidavit  by  partner  for  firm,  947-957. 
Account  stated,  complaint  on,  445. 

Accounts  and  accounting,  bill  for  accounting  after  dissolution,  486. 
Bill  for  account  of  partnership  dealings  and  for  receiver,  485. 
One  partner  against  two  charging  them  as  bailiffs  and  receivers,  424. 
PAYMENTS. 

Accord  and  satisfaction,  answers  under  the  codes  for  payment  and  accept- 
ance of  money,  410,  412. 
Payment  and  acceptance  of  certain  sum,  345-353. 
To  plaintifFs  creditor,  353. 
Answers  in  code  pleading,  in  action  of  contract,  1403,  1404. 
Plea  alleging  payment  and  acceptance  of  money,  replication  to,  381. 

PERSONAL  INJURIES. 

Admiralty,  libel  for  personal  injury,  552. 
PETITIONS. 

Accounts  and  accounting,  453. 

Where  copy  of  account  is  annexed,  472,  473- 
Admiralty,  of  appeal,  607. 

Amendments,  petition  to  rescind  order  allowing  amendment,  1288. 
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PETITIONS— Co«//««^rf. 

Answers  in  equity,  of  wife  to  answer  separately,  1471. 
,   Appeals,  1536  et  seq. 

PLEAS. 

Abatement,  pleas  to  the  jurisdiction,  44-64. 
Acceptance  by  plaintifT,  replication  denying,  371-373. 

Replication  denying,  387,  388. 
Accord  and  satisfaction,  after  suit  commenced,  408. 
Declaration  in  trespass,  367-369. 
Plea  in  bar  for  declaration  to  libel,  365,  366. 
Plea  puis  darrein  continuance  in  bar  in  trespass  quare  clausum  fregit, 

369- 
Plea  to  declaration  in  trespass  on  the  case,  363-366. 
Putting  in  issue  the  whole  plea,  389. 
Replication  denying  acceptance  by  plaintiff,  371-373. 
Denying  acceptance  or  delivery,  384-388. 
Denying  delivery  by  defendant,  370. 

To  plea  alleging  delivery  and  acceptance  of  chattel,  370-373. 
Delivery  and  acceptance  of  chose  in  action,  374-380. 
Execution,  delivery  and  acceptance  of  deed,  382. 
Payment  and  acceptance  of  money,  381. 
Replication  to  plea  of  delivery  and  acceptance  of  bond,  376. 
Replication  to  plea  of  delivery  and  acceptance  of  note  or  bill,  377-380. 
Account  stated,  pleaded  in  bar,  446. 
Accounts  and  accounting,  goods  destroyed  by  fire,  434. 
Plea  of  plene  computavit,  433. 
Plea  ne  unques  bailiflF,  430,432. 
Affidavit  of  merits,  1044. 
Alien  enemy,  1 105-1 112. 

Amendments,  affidavit  to  accompany  application  to  amend,  1200. 
Illustrations,  1301-1305. 
Order  granting  leave  to  amend,  1260. 
To  amend  after  plea,  1249. 

After  plea  to  part  of  bill  is  allowed,  1251. 
On  plea  overruled,  1250. 
Annuities,  plea  to  the  declaration  to  recover  an  annuity,  1313,  1314. 
Answers  in  equity,  dedimus  potestatem  to  take,  1484. 
Order  for  plea  to  stand  for  an  answer,  1468. 
Plea  supported  by  answer,  1467. 
Covenant,  declaration  in,  plea  to,  361,  362. 
Declaration  in  trespass,  367-369. 
On  the  case,  plea  to,  363-366. 
To  libel,  plea  in  bar,  365,  366. 
Deed,  replication  to  plea  alleging  execution,  delivery  and  acceptance,  382. 
Delivery  and  acceptance  of  chattel,  replication  to  plea  alleging,  370-373. 
Of  chose  in  action,  replication  to  plea  alleging,  374-380. 
By  defendant,  replication  denying,  370. 
Fire,  goods  destroyed  by,  434. 
Ne  unques  bailiflF,  430-432. 
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PLEAS— Co«//«aerf 

Payment  and  acceptance  of  money,  replication  to  plea  alleging,  381. 
Plene  computavit,  433. 

Puis  darrein  continuance  in  bar  in  trespass  quare  clausum  fregit,  369. 
Putting  in  issue  the  whole  plea,  389. 

Replication,  abatement,  pleas  in,  misnomer  of  defendant,  147. 
Accord  and  satisfaction,  370-389. 
Alien  enemy,  1110-1112. 
Amendments,  order  granting  leave  to  amend,  1261. 

Order  granting  leave  to  amend  after,  1253. 
Annuities,  to  the  plea  denying  the  payments,  1315. 
Denying  acceptance,  387,  388. 

By  plaintiflf,  371-373. 
Denying  delivery,  384-386. 

By  defendant,  370. 
Misnomer,  abatement,  pleas  in,  93. 
Plea  in  bar  to  account  stated  to,  447. 

To  plea  alleging  delivery  and  acceptance  of  chattel,  370-373. 
Of  chose  in  action,  374-380. 
Of  deed,  382. 
Of  money,  381. 
To  plea  in  account  stated,  447. 
Ne  unques  bailiff,  432. 
Of  delivery  and  acceptance  of  bond,  376. 
Of  delivery  and  acceptance  of  note  or  bill,  377-380. 
Trespass,  declaration  in,  367-369. 

On  the  case,  plea  to  declaration,  363-366. 

PRECIPE. 

Accounts  and  accounting,  484. 

PROBATE. 

Appeal,  1753,  1754,  1756,  1812,  1873,  1875,  1876. 

Allowance  of,  1712-1716. 

By  claim  or  demand,  1535. 

From  orphan's  courts,  1614,  1615. 

From  probate  court,  1532. 

From  probate  courts  and  courts  of  like  jurisdiction,  1608  et  seq. 
Surrogate  and  surrogate's  court,  appeal  from,  1616,  1617. 

PROSTITUTION,  see  Abduction  of  Women. 
PUBLIC  OFFICERS. 

Accounts  and  accounting,  bill  to  compel  accounting,  496. 

PUIS  DARREIN  CONTINUANCE,  see  Plka.s. 

Accounts  and  accounting,  bill  for  accounting  and  for  receiver,  485. 
Affidavit  by  a  receiver,  978. 

RECORD. 

Amendments,  order  allowing,  1280-1282. 
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REFEREES. 

Admiralty,  interlocutory  decree  and  order  of  referee,  572. 
Answers  in  equity,  reference  of  exceptions  and  further  proceedings  thereon, 
1496-1504. 

REJOINDER. 

Accord  and  satisfaction,  rejoinder  to  reply  to  answer,  417. 
Answer  under  the  codes,  rejoinder  to  reply  alleging  accord  and  satisfac- 
tion,  417. 

RELEASE. 

Answers  in  code  pleading,  action  of  contract,  1408. 
REPLEVIN. 

Abatement,  plea  of,  property  in  stranger,  131. 
Plea  to  jurisdiction,  49. 

REPLICATION,  see  Pleas. 

REPLY. 

Amendments,  illustrations,  1306. 

Appeal,  to  answer  to  assignment  of  errors,  1886. 

SEDUCTION,  see  Alienation  of  Affections. 
SEQUESTRATION. 

Answers  in  equity,  commission  of  sequestration,  1518. 
Order  of,  after  commitment,  1517. 

Adoption  of  children,  notice  of  proceedings,  681-683. 
SHERIFF. 

Affidavit  by,  969. 
SLANDER. 

Answers  in  code  pleading,  statutory  forms,  1422,  1423. 
STIPULATIONS. 

Admiralty,  582-585. 

Answers  in  code  pleading,  to  extend  time  to  answer,  1442. 

Appeals,  1930  et  seq. 

Appeal  to  set  down  cause  for  certain  day,  1928. 
STATUTE  OF  FRAUDS. 

Answers  in  equity,  answer  setting  up  the  statute,  1466. 
In  code  pleading,  action  of  contract,  1406,  1407. 

STREETS,  see  Highways  and  Streets. 

SUICIDE. 

Aiding  and  abetting,  292-294. 
TENANTS  IN  COMMON. 

Accounts  and  accounting,  429. 
TORTS. 

Answers  in  code  pleading,  statutory  forms,  1416-1426. 
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TRESPASS. 

Accord  and  satisfaction,  further  plea  to  particular,  306,  307. 

Plea  puis  darrein  in  bar  in  trespass  quare  clausum  fregit,  369. 
Answers  in  code  pleading,  statutory  forms,  1424-1426. 
Breaking  and  entering  dwelling  house,  plea  to  declaration,  367. 
Plea  puis  darrein  continuance  in  bar  in  trespass  quare  clausum  fregit,  369. 
To  declaration  for  breaking  and  entering  dwelling  house,  367. 

TRESPASS  ON  THE  CASE. 

Accord  and  satisfaction,  plea  to  declaration  in,  363-366. 
Declaration,  plea  to,  363-366. 
Plea  to  declaration,  363-366. 

TROVER. 

Answers  in  code  pleading,  statutory  form,  1416. 
TRUSTS  AND  TRUSTEES. 

Affidavit  by  residuary  trustee,  977. 
Admiralty,  order  for  transfer  to  trustee,  566. 
Appeal  by  trustee,  1613. 

VARIANCE. 

Between  writ  and  declaration,  pleas  in  abatement,  87. 
Copy  left  and  writ,  pleas  in  abatement,  88,  89. 

VENUE. 

Affidavits,  748-752. 

With  venue  in  two  counties,  847. 

VERIFICATION. 

Abatement,  pleas  in,  69,  112. 
Account  of  copy  served,  465. 

Stated,  of  complaint,  444. 
Accounts  and  accounting,  affidavit  of  verification,  479-481. 

Verified  answer  denying  account,  482. 

Verification  by  attorney,  483. 
Adoption  of  children,  of  petition,  613,  614. 
Answers  in  code  pleading,  391-393,  1431-1441. 

In  equity,  certificate  of,  1475. 

Of  foreigner  through  interpreter,  1479. 

Of  infant's  answer  by  guardian  ad  litem,  1470. 
Complaint  in  action  upon  open  account,  462,  463. 
Nonjoinder,  pleas  in  abatement,  112. 

WAIVER. 

Adoption  of  children,  of  notice,  683. 
Appeal  of  right  to,  1923,  1924. 
Appearances,  2009  et  seq. 

WARRANT. 

Answers  in  equity,  warrant  for  commitment,  1515. 
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WARRANT  OF  ATTORNEY. 

Accord  and  satisfaction,   delivery  and  acceptance  of  warrant  to  confess 

judgment,  358. 
Confession  of  judgment,  delivery  and  acceptance  of  warrant  of  attorney,  358. 

WAYS. 

Answers  in  code  pleading,  obstructing  way,  1417. 

WILLS. 

Appeal  from  admission  to  probate,  161 1. 
Decree  admitting  probate,  1539. 

Refusing  probate,  1542." 
From  decision  admitting  will  to  probate,  1522. 
Refusal  to  admit  will  to  probate,  1612. 

WRIT  OF  ERROR. 

Accord  and  satisfaction,  motion  to  dismiss,  418. 
Amendments,  1184. 

Improperly  served,  pleas  in  abatement,  86. 
Motion  to  dismiss,  418. 
WRITS. 

Abatement,  no  service  of  writ,  51. 
Admiralty,  591-605. 

Venditioni  exponas,  600-604. 
Amendments,  1181-1184. 

Orders  granting  leave  to  amend  writs,  1262-1271. 
Defective  service,  pleas  in  abatement,  80-86. 
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